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PBEFACE. 


The  last  edition  of  Dr.  Burn's  "Ecclesiastical  Law" 
was  edited  by  me  in  1842. 

Since  that  period  many  and  important  alterations 
have  been  made  in  that  law. 

The  present  Treatise  incorporates  considerable 
portions  of  Dr.  Burn's  Work,  but  it  is  framed  upon 
a  totally  different  model,  and,  while  it  contains  a 
very  large  portion  of  entirely  new  matter,  omits 
those  subjects  over  which  the  Ecclesiastical  Courts 
have  ceased  to  exercise  jurisdiction. 

The  dictionary  form  adopted  by  Dr.  Burn,  how- 
ever superficially  convenient,  appears  to  me  fatal  to 
any  attempt  to  produce  the  law  in  the  form  of  a 
system  arranged  according  to  the  principles  of 
science. 

No  philosophical  connection  of  parts, — no  his- 
torical and  legal  development  of  principles  is  con- 
sistent with  the  alphabetical  form ;  while  the  writer 
is  compelled  to  resort  to  the  imperfect,  clumsy  and 
wearisome  makeshift  of  continual  reference  from 
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one  subject  to  another  under  different  letters  of 
the  alphabet. 

I  have  endeavoured  in  this  Work  to  state  the 
Ecclesiastical  Law  of  that  great  branch  of  the 
Catholic  Church,  called  the  English  Church,  accu- 
rately ;  and  to  show  at  the  same  time  that  it  is, 
with  many  imperfections— arising  in  great  measure 
from  the  hasty  and  crude  legislation  of  modern 
times— capable  of  being  reduced  to  a  system. 

I  hope  that  this  attempt  may  be  at  least  so  far 
successful,  as  to  promote  a  more  continuous  and 
scientific  study  of  Ecclesiastical  Jurisprudence  than 
has  for  a  very  long  period  of  time  been  prevalent 
in  this  country. 

ROBERT  PHILLIMORE. 
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(  Ixv  ) 


AN 


EXPLANATION  OF  THE  REFERENCES 


TO  THE 


BOOKS  OF  THE  CANON  LAW. 


X.  1,  9,  6,  4 


VI.  8,  4,  23  . . 

Clement,  2,  5,  2 
Extra.  14,  8.. 

(sifffWl*  Of  4    •  • 

Diet.  76,  c.  2 


16,  Q.  7,  3 


Con,  1,2 


That  is  to  say,  book  the  first,  title  the  ninth,  chapter 
the  sixth  and  paragraph  the  fourth  of  the  Decretals 
of  Pope  Gregory  the  Ninth.  The  letter  X.  denoting 
the  Decretal*  of  that  Pope. 

Book  the  third,  title  the  fourth  and  chapter  the 
twenty-third  of  the  sixth  book  of  the  DecretaU  by 
Pope  Boniface  the  Eighth. 

Book  the  second,  title  the  fifth  and  chapter  the  second 
of  the  Clementines. 

That  is  to  say,  title  the  fourteenth  and  chapter  the 
third  of  the  Extravagant*  of  Pope  Joan  the 
Twenty- second. 

That  is  to  say,  book  the  third  and  chapter  the  fourth 
of  the  Commune*. 

Distinction  the  seventy-sixth  and  chapter  the  second 
of  the  first  part  of  the  Decrees.  And  if  a  v.  con- 
sonant, or  this  note  be  added,  viz.  §,  it  denotes  the 
verse  or  paragraph  of  that  chapter,  as  Diet.  16,  c.  2, 
y.  3,  or  §  8. 

That  is  to  say,  cause  the  sixteenth,  question  the 
seventh  and  chapter  the  third  of  the  second  part  of 
the  Decrees. 

Distinction  the  first  and  chapter  the  second  of  the 
third  part  of  the  Decrees. 


All  these  books  of  the  Canon  Law  are  likewise  sometimes  quoted  by  the 
initial  words  of  the  law  or  chapter  itself,  and  by  the  words  of  the  title,  as 
thus :  Ex  specialist  Extra,  de  Jud\eis  that  is  to  say,  cap.  17,  tit  6,  of  the 
fifth  book  of  Gregory's  Decretals;  for  the  word  Extra,  imports  these 
DecretaU  as  well  as  the  Extravagant*. 
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Page  107. 

The  Bishops  Resignation  Act,  1869,  is  continued  by  35  &  36  Vict.  c.  40, 
for  three  years  from  the  end  of  this  present  session  of  parliament,  and  if 
"  parliament  shall  then  be  in  session  further  until  the  end  of  such  session/' 
And  "  notwithstanding  the  expiration  thereof,  all  matters  and  things  made 
"  and  done  under  the  said  Bishops  Resignation  Act,  during  its  continuance 
"  under  this  act,  shall  remain  valid  and  effectual,  and  all  payments  con- 
"  sequential  thereon  shall  continue  to  be  made,  as  if  the  said  act  so  con- 
"  tinned  had  not  expired." 

Page  131. 
This  Table,  so  far  as  it  relates  to  Fees  on  Ordination,  is  as  follows : — 


Ordination. 

Registrar  or  other  Officer 
by  usage  performing  the  Duty. 

Secretary  of  Archbishop 
or  Bishop. 

5*. 

£2  i  2s. 

"  The  registrar's  fee  is  for  registering  the  names  and  titles  of  the  candi- 
dates in  the  register  books  of  the  diocese.  The  secretary's  fee  is  for 
correspondence  with  the  candidates,  the  drawing  of  papers  and  instructions 
prior  to  examination,  attendance  at  the  ordination,  preparing  the  letters  of 
orders,  and  entering  the  names  and  titles  of  the  candidates  in  the  Bishop's 
Act  Book.'.' 

Page  169. 

The  section  of  38  Geo.  3,  c.  5,  here  referred  to,  namely,  sect  102,  has 
since  been  repealed  as  obsolete  by  The  Statute  Law  Revision  Act,  1872, 
85  &  86  Vict  c.  63. 

Pages  235,  517. 

The  bill  referred  to  in  these  pages  has  since  become  law  as  35  &  86  Vict, 
c.  8.    It  is  as  follows  :— 

"  An  Act  to  provide  for  the  Resignation  of  Deans  and  Canons. 

[13th  May,  1872.] 

"  Whereas  it  is  expedient  to  provide  for  the  relief  of  deans  and  canons 
who  by  reason  of  age  or  any  mental  or  bodily  infirmity  may  be  perma- 
nently incapacitated  from  the  due  performance"  of  their  duties : 

"  Be  it  therefore  enacted,  &c 

"  Preliminary. 

"  1.  This  act  may  be  cited  for  all  purposes  as ( The  Deans  and  Canons  Short  title. 
Resignation  Act,  1872.' 

e2 
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ADDENDA. 


Definition! : 
"Dean:" 

"Canon:" 


"Bishop:" 


Provision  for 
resignation  of 
liKtpwltated 
deans  and  canons 
on  application  to 
plsaop. 


Power  to  bishop 
to  direct  inquiry 
into  Incapacity  of 
dean  or  canon. 


«  2.  In  this  act— 

*  Dean'  means  a  dean  of  a  cathedral  or  collegiate   church  in 

England  or  Wales : 

*  Canon'  means  a  canon  or  minor  canon  of  a  cathedral  or  collegiate 

church  in  England  or  Wales,  bnt  does  not  include  an  honorary 
canon: 
'Bishop,'  in  the  case  of  the  diocese  of  Canterbury,  means  the 
Archbishop  of  Canterbury,  and  in  the  case  of  the  diocese  of 
York  means  the  Archbishop  of  York. 

"Resignation. 

"  3.  On  a  representation  being  made  to  the  bishop  of  the  diocese  by 
any  dean  or  canon  that  he  is  desirous  of  resigning  his  deanery  or  canonry 
by  reason  that  he  is  incapacitated  by  age  or  some  mental  or  permanent 
physical  infirmity  from  the  due  performance  of  his  duties,  such  bishop 
shall,  if  satisfied  of  the  incapacity  of  the  dean  or  canon  by  whom  the 
representation  is  made,  certify  such  incapacity,  in  writing  under  his  hand, 
to  her  Majesty,  the  archbishop,  bishop,  body  corporate,  or  person  in  whom 
the  patronage  of  the  deanery  or  canonry  held  by  such  dean  or  canon  is 
vested,  and  from  and  after  the  date  of  such  certificate  such  deanery  or 
canonry  shall  be  vacant,  and  such  vacancy  may  be  filled  np  in  the  same 
manner  and  with  the  same  incidents  in  all  respects  as  if  such  dean  or 
canon  were  dead,  with  the  exception  following ;  that  is  to  say, 
There  shall  be  paid,  by  the  year,  to  the  retiring  dean  or  canon,  by  the 
treasurer  or  other  proper  officer  of  the  chapter  to  which  the  dean  or 
canon  belongs,  out  of  the  income  of  the  deanery  or  canonry,  and  as  a 
first  charge  thereon  in  the  hands  of  the  successor,  one-third  part  of  the 
income,  calculated,  on  an  average  of  the  three  preceding  years,  received 
by  the  retiring  dean  or  canon  before  his  retirement  on  account  of  his 
deanery  or  canonry,  such  yearly  sum  to  accrue  dne  from  day  to  day, 
bnt  to  be  payable  half-yearly :  Provided  that  if  the  retiring  dean  or 
canon  holds  no  other  ecclesiastical  preferment,  such  one-third  shall, 
in  the  case  of  a  dean  in  England,  if  less  than  four  hundred  pounds  a 
year,  be  made  up  to  four  hundred  pounds  a  year ;  and  in  the  case 
of  a  dean  in  Wales,  if  less  than  three  hundred  pounds  a  year,  be  made 
up  to  three  hundred  pounds  a  year ;  and  in  the  case  of  a  canon  not 
being  a  minor  canon  in  England,  if  less  than  two  hundred  and  fifty 
pounds  a  year,  be  made  up  to  two  hundred  and  fifty  pounds  a  year ; 
and  in  the  case  of  a  canon  not  being  a  minor  canon  in  Wales,  if  less 
than  ono  hundred  and  seventy-five  pounds  a  year,  be  made  up  to  one 
hundred  and  seventy-five  pounds  a  year. 
"  4.  When  a  representation  has  been  made  to  a  bishop  by  a  dean  or 
canon  of  his  desire  to  resign,  the  bishop  may,  if  he  in  his  discretion  thinke 
it  expedient  so  to  do  for  the  purpose  of  satisfying  himself  of  the  incapacity 
of  such  dean  or  canon,  direct  an  inquiry  to  be  held  into  the  existence  of 
such  incapacity  by  any  number  of  persons  not  exceeding  three,  being 
beneficed  clergymen,  or  holding  a  rank  in  the  church  higher  than  that 
of  beneficed  clergymen,  and  he  may  give  or  withhold  his  certificate  ac- 
cording to  the  result  of  such  inquiry. 

"  The  person  or  persons  directed  by  the  bishop  to  make  an  inquiry  into 
the  incapacity  of  a  dean  or  canon  shall  give  notice  to  such  dean  or  canon 
of  a  time  and  place  at  which  the  inquiry  will  be  made,  and  any  person 
authorized  by  or  on  behalf  of  such  dean  or  canon  may  attend  the  inquiry, 
and  produce  evidence  and  cross-examine  the  witnesses,  and  generally  con- 
duct the  case  on  behalf  of  the  dean  or  canon.  The  person  or  persons 
conducting  the  inquiry,  or  any  of  them,  may  administer  an  oath  and  may 
examine  witnesses  on'oath  or  not,  in  writing  or  orally,  as  he  or  they  think 
expedient;  and  any  person  when  examined  as  aforesaid  who  wilfully 
makes  a  false  statement,  whether  on  oath  or  not,  shall  be  guilty  of  a  mis- 
demeanor. Any  person  refusing  to  give  evidence  when  required,  after  a 
tender  of  his  reasonable  expenses,  may  be  certified  by  any  person  or  per- 
sons conducting  such  inquiry  to  have  so  refused  to  any  judge  of  one  of 
her  Majesty's  superior  courts  of  law  or  equity,  and  such  judge  may  deal 
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with  such  person  in  the  same  way  as  if  he  had  refused  to  give  evidence  in 
a  proceeding  instituted  in  the  court  of  which  he  is  jndge. 

"  5.  If  Any  dean  or  canon  has  been  found  by  due  process  of  law  to  be  Special  prorUion 
a  lunatic  or  of  unsound  mind,  the  bishop  of  the  diocese  may  if  he  think  **  to  d^JTb 
fit  grant  a  certificate  of  the  incapacity  of  such  dean  or  canon  without  any  JJUows  of  ta/to 
representation  being  made  by  him  of  such  incapacity,  and  such  certificate  be  of  unsound 
shall  for  the  purposes  of  this  act  have  the  same  effect  as  if  it  had  been  mAnd- 
granted  in  pursuance  of  a  representation  of  incapacity  made  by  the  dean 
or  canon :  Provided  that  no  such  certificate  shall  be  granted  where  the 
deanery  or  canonry  held  by  the  person  so  found  to  be  a  lunatic  or  of  un- 
sound mind  is  annexed  to  the  headship  of  a  college  or  professorship  of  any 
university  so  long  as  provision  shall  be  made  to  the  satisfaction  of  the 
bishop  for  performing  the  duties  of  the  said  deanery  or  canonry. 

"  6.  The  reasonable  expenses  of  any  inquiry  under  this  act  into  the  Aa  to  expeenes  of 
incapacity  of  a  dean  or  canon  shall  be  certified  under  the  hands  of  any  JJjJJjF  )Lgbjaa 
person  or  persons  authorized  to  conduct  the  inquiry,  and  when  so  certified  alrecto<11>y  wenop. 
and  approved  by  the  bishop  shall  be  defrayed  ont  of  the  income  of  the 
retiring  dean  or  canon. 

"  7.  Where  any  professorship,  archdeaconry,  headship,  or  other  prefer-  Vacancy  in 
ment,  ecclesiastical  or  civil,  is  annexed  to  any  deanery  or  canonry,  or  any  dean«y  «  ^^ 
deanery  or  canonry  is  annexed  to  any  professorship,  archdeaconry,  head-  2*J£22cy° in  any 
ship,  or  other  preferment,  ecclesiastical  or  civil,  the  dean  or  canon  retiring  annexed  prefer* 
from  his  deanery  or  canonry  in  pursuance  of  this  act  shall  be  deemed  to  ment. 
have  vacated  also  such  professorship,  archdeaconry,  headship,  or  other 
preferment,  and  shall  be  entitled  to  be  paid  out  of  the  income  of  such  pre- 
ferment, and  as  a  first  charge  thereon  in  the  hands  of  the  successor,  by  the 
treasurer  or  other  officer  whose  duty  it  is  to  pay  such  income,  one-third 
part  of  the  income,  calculated  on  an  average  of  the  three  preceding  years, 
received  therefrom  bv  the  retiring  dean  or  canon  before  his  retirement  on 
account  of  such  preferment,  such  yearly  sum  to  accrue  due  from  day  to 
day,  but  to  be  payable  half-yearly:  Provided,  that  where  any  such  dean 
or  canon  would  (if  this  act  had  not  passed,  and  he  had  vacated  or  be- 
come incapable  of  performing  the  duties  of  any  such  professorship,  arch- 
deaconry, headship,  or  other  preferment),  have  been  entitled  to  any  other 
payment  in  respect  of  such  preferment  than  that  to  which  he  is  entitled 
under  this  section,  such  payment  shall  be  substituted  for  the  one-third 
awarded  to  him  hereby. 

"8.  All  powers  and  duties  by  this  act  vested  in  or  imposed  on  the  Arch Wahop  to  act 
bishop  of  toe  diocese  shall  in  the  case  of  the  dean  and  canons  of  the  •*  bUhop  in  ceee 
Queen's  Free  Chapel  of  Saint  George  within  her  Castle  of  Windsor,  the  Sat^rnSe?" 
dean  and  canons  of  Christchnrch,  Oxford,  and  the  dean  and  canons  of  the  ^^ 
collegiate  church  of  Saint  Peter,  Westminster,  vest  in  and  be  imposed  on 
the  Archbishop  of  Canterbury  acting  on  behalf  of  her  Majesty." 

Page  555. 

By  2  &  3  Vict,  c  49,  s.  8,  when  a  separate  parish  is  constituted  under 
the  preceding  sections,  mentioned  in  the  text,  the  same  shall  be  a  perpetual 
curacy  with  cure  of  souls,  either  immediately,  if  the  incumbents  of  the  old 
parishes  consent,  or  if  they  do  not  consent,  then  upon  the  avoidance  of  his 
benefice  by  the  last  incumbent  objecting. 

Page  575. 

In  Mr.  Benito*'*  ease  before  the  Archbishop  of  Canterbury  and 
Dr.  Deane,  Q-  C,  his  Vicar-General  sitting  as  assessor,  decided  on  the 
8th  of  July,  1872,  since  these  pages  were  written,  the  following  points 
were  ruled: — 

(1)  That  the  bishop,  giving  a  curate  "  sufficient  opportunity  of  showing 
reason  to  the  contrary  "  before  revoking  his  licence,  is  not  bound  to  give 
this  opportunity  by  notice  in  writing ;  and  may,  if  he  does  give  a  notice  in 
writing,  do  so  without  specifying  in  that  notice  the  reasons  for  the  in- 
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tended  revocation,  if  those  reasons  sufficiently  appear  from  previous  oral 
information  to  the  curate  or  otherwise. 

(2)  That  an  instrument  of  revocation  need  not  necessarily  recite  the 
reasons  for  which  the  licence  is  revoked. 

(3)  That  where  the  bishop  in  an  interview  with  the  curate  condemned 
certain  admitted  acts  of  the  curate,  and  stated  that  he  intended  to  issue  a 
formal  prohibition  of  such  acts,  he  is  not  entitled  to  revoke  the  licence  of 
the  curate  on  account  of  his  past  acts  so  admitted,  censured  and  intended 
to  be  prohibited,  without  giving  the  curate  an  opportunity  of  acting  upon 
and  obeying  the  prohibition. 

In  Mr.  Baddeley's  ease,  decided  before  the  same  court  on  the  13th  of 
December,  1872,  the  objection  was  formally  taken  that  sect.  98  of  1  &  2 
Vict.  c.  106,  did  not  apply  to  the  curates  of  resident  incumbents,  and  that 
therefore,  since  the  repeal  of  36  Geo.  3,  c.  83,  s.  6,  the  bishop  had  no 
power  to  revoke  the  licences  of  such  curates  or  they  to  appeal  to  the  arch- 
bishop. The  court,  however,  decided  that  the  section  of  1  &  2  Vict  c.  106, 
applied  equally  to  the  curates  of  resident  as  to  those  of  non-resident  in- 
cumbents. 

Page  631. 

It  would  appear  from  the  case  of  Langhton  v.  The  Bishop  of  Sodor  and 
Man,  decided  by  the  Privy  Council  on  December  14, 1872  (21  W.  R.  204 ), 
that  a  bishop's  charge  to  his  clergy  is  a  privileged  communication,  which, 
if  made  bond  fide,  cannot  be  the  subject  of  an  action  of  libel. 

Page  635. 

It  should  perhaps  be  added  to  the  privileges  of  the  clergy,  that  the 
various  provisions  in  1  Will.  &  Mar.,  sess.  1,  c.  18;  52  Geo.  3,  c.  155, 
and  15  &  16  Vict.  c.  56,  as  to  congregations  meeting  in  places  of  religions 
worship  other  than  churches  and  chapels  of  the  Church  of  England,  are 
declared  by  18  &  19  Vict.  c.  86,  s.  1,  not  to  apply  "  To  any  congregation 
"  or  assembly  for  religious  worship  held  in  any  parish  or  any  ecclesiastical 
"  district,  and  conducted  by  the  incumbent,  or,  in  case  the  incumbent  is  not 
"  resident,  by  the  curate  of  such  parish  or  district,  .or  by  any  person  autho- 
11  rized  by  them  respectively." 

Page  664* 

Since  this  chapter  was  written  there  has  been  passed,  35  &  36  Vict  c.  36, 
"  An  Act  to  render  it  Unlawful  to  demand  any  Fee  or  Reward  for  the  Cele- 
"  bration  of  the  Sacrament  of  Baptism  or  for  the  Registry  thereof,"  which 
is  set  out  in  Part  V.,  Chap.  IV.,  Sect  3,  at  p.  1606. 

Page  690. 

Since  this  page  was  written,  the  decision  of  the  Court  of  Arches  in 
Sheppard  v.  Bennett  has  been  affirmed  by  the  Privy  Council.  See 
Part  IV.,  Chap.  III.,  Sect.  2,  p.  1102.  It  is  reported  in  41  L.  J.,  N.  S. 
Eccl.  p.  1,  and  L.  RM  4  P.  C.  p.  371.  The  decision  of  the  judicial  com- 
mittee on  the  admission  of  the  articles  in  the  same  case  is  reported  in 
39  L.  J.,  N.  S.,  Eccl.  p.  49,  and  L.  R.,  4  P.  C.  p.  350. 

The  judgment  of  the  Court  of  Arches  contained  two  propositions :  first, 
the  judge  said,  "  I  say  that  the  objective,  actual  and  real  presence,  or  the 
"  spiritual,  real  presence,  or  presence  external  to  the  act  or  the  communi- 
"  cant,  appears  to  roe  to  be  the  doctrine  which  the  formularies  of  our 
"  church,  duly  considered  and  construed  so  as  to  be  harmonious,  intended 
■"  to  maintain." 

This  proposition  was  not  adopted  by  the  judicial  committee  of  the  Privy 
Council. 

The  next  proposition  of  the  judge  was,  "  But  I  do  not  lay  down  this  as 
M  a  position  of  law,  nor  do  I  say  that  what  is  called  the  receptionist  doc- 
"  trine  is  inadmissible;  nor  do  I  pronounce  on  any  other  teaching  with 
u  respect  to  the  mode  of  presence.    I  mean  to  do  no  such  thing  by  this 
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"  judgment.  I  mean  by  it  to  pronounce  only  that  to  describe  the  mode  of 
"  presence  as  objective,  real,  actual  and  spiritual  is  certainly  not  contrary 
u  to  the  law." 

This  proposition  was  adopted  by  the  judicial  committee  of  the  Privy 
Council. 

Page  759. 

The  last  case  on  the  words  "  without  due  publication  of  banns "  is 
Tern  piston  v.  Tyree,  reported  in  21  W.  R.  81,  where  the  residence  of  both 
parties  was  wrongly  stated  by  the  husband  to  be  in  the  parish  where  he 
alone  resided.  In  so  doing  he  acted  "  knowingly  and  wilfully,"  but  the 
wife  had  no  knowledge  of  the  transaction,  and  the  marriage  was  upholden. 

Page  764. 

The  stamp  duty  on  a  licence  "  licensing  any  chapel  for  the  solemnization 
"  of  marriages  therein  pursuant  to  the  provisions  of  the  act  6  &  7  Will.  4, 
"  c.  85,"  mentioned  in  the  text,  is  fixed  by  the  schedule  to  33  &  84  Vict. 
c.  97,  tit.  "  licence,"  at  ten  shillings. 

Page  791. 

The  stamp  duty  on  a  "  licence  for  marriage,  not  special,"  is  fixed  by  the 
schedule  to  33  &  34  Vict.  c.  97,  tit.  "  Licence,"  at  ten  shillings. 

Page  793. 

The  stamp  duty  on  a  "  licence  for  marriage,  special,"  is  fixed  by  the 
schedule  to  33  &  34  Vict.  c.  97,  tit.  "  Licence,"  at  five  pounds. 

Page  824. 

Since  this  page  was  written,  the  case  of  Greaves  v.  Cfreaves,  on  the  con- 
struction of  sect.  22  of  4  Geo.  4,  c.  76,  as  to  licences,  has  been  decided. 
It  is  reported  in  41  L.  J.,  N.  S.,  Prob.  &  Matr.  p.  66. 

There  A.  and  B.  intermarried  at  their  parish  church  on  the  18th  of  June, 
1857.  The  licence  for  their  marriage  did  not  issue  until  the  19th  of  June. 
The  husband  knew  at  the  time  of  the  marriage  that  the  licence  was  not  in 
existence,  but  the  wife  was  ignorant  of  this  fact,  and  believed  that  all 
necessary  formalities  had  been  observed.  It  was  holden  that  the  parties 
had  not  knowingly  and  wilfully  married  without  licence  within  the  mean- 
ing of  the  section,  and  that  the  marriage  was  not  void. 

Page  940, 

In  the  case  of  Cope  v.  Barber,  summarily  referred  to  in  the  note  on  this 
page  to  sect.  2  of  23  &  24  Vict.  c.  32,  it  has  been  decided  upon  the  con- 
struction of  this  section  that  a  priest  collecting  the  offertory  during  the 
reading  of  the  sentences  by  another  clergyman  is  not  "  celebrating  divine 
service  "  within  the  meaning  of  this  section,  and  that  persons  forcibly  ob- 
structing his  collection  of  the  offertory  are  not  indictable  for  "  molesting, 
letting,  disturbing,  vexing  and  troubling  him  "  under  the  statute. 

The  case  has  since  been  reported  in  L.  R,  7  C.  P.  p.  393,  and  41  L.  J., 
N.  S.,  M.  C.  p.  137. 

Page  955. 

Since  this  chapter  was  written,  the  following  act,  35  &  36  Viet.  c.  35, 
amending  in  certain  points  the  Act  of  Uniformity,  14  Car.  2,  c.  4,  has  been 
passed.    It  is  as  follows: — 

"  An  Act  for  the  Amendment  of  the  Act  of  Uniformity. 

[18th  July,  1872.] 

"  Whereas  by  the  Act  of  Uniformity  it  is  enacted  that  all  and  singular 
ministers  in  any  cathedral,  collegiate,  or  parish  church  or  chapel,  or  other 
place  of  public  worship  in  England,  shall  be  bound  to  say  and  use  the  morning 
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prayer,  evening  prayer,  celebration  and  administration  of  both  the 
meats,  and  all  other  the  public  and  common  prayer,  in  such  order  and 
form  as  is  mentioned  in  the  book  of  common  prayer  annexed  to  the  said 
act: 

"  And  whereas  in  the  year  one  thousand  eight  hundred  and  sixty-nine 
commissioners  were  appointed  by  her  Majesty  to  inquire  and  consider, 
amongst  other  matters,  the  differences  of  practice  which  hare  arisen  from 
varying  interpretations  put  upon  the  rubrics,  orders,  and  directions  for 
regulating  the  course  and  conduct  of  public  worship,  the  administration 
of  the  sacraments,  and  the  other  services  contained  in  the  book  of  common 
prayer,  with  a  view  of  explaining  or  amending  the  said  rubrics,  orders, 
and  directions  so  as  to  secure  general  uniformity*  of  practice  in  such 
matters  as  may  be  deemed  essential,  and  to  report  thereon  from  time  to 
time,  having  regard  not  only  to  the  said  rubrics,  orders,  and  directions,  but 
also  to  any  other  laws  or  customs  relating  to  the  matters  aforesaid,  with 
power  to  suggest  any  alterations,  improvements,  or  amendments  with 
respect  to  such  matters  or  any  of  them : 

"  And  whereas  the  said  commissioners  have  by  their  report  dated  the 
thirty-first  day  of  August  one  thousand  eight  hundred  and  seventy  recom- 
mended in  manner  therein  mentioned : 

"  And  whereas  her  Majesty  was  pleased  to  authorize  the  convocations 
of  Canterbury  and  York  to  consider  the  said  report  of  the  said  commis- 
sioners, and  to  report  to  her  Majesty  thereon,  and  the  said  convocations 
have  accordingly  made  their  first  reports  to  her  Majesty : 
"  Be  it  therefore  enacted,  &c. 
44 1.  In  this  act— 

The  term  'Act  of  Uniformity*  means  the  act  of  the  fourteenth 
year  of  the  reign  of  King  Charles  the  Second,  chapter  four, 
intituled  'An  Act  for  the  Uniformity  of  Public  Prayers  and 
4  Administration  of  Sacraments  and  other  Rites  and  Ceremonies, 
4  and  for  establishing  the  Form  of  Making,  Ordaining,  and  Con- 
4  secreting   Bishops,  Priests,  and   Deacons  in  the  Church  of 
4  England,'  and  includes  the  enactments  confirmed  and  applied 
by  that  act  to  the  book  of  common  prayer : 
The  term  '  Book  of  Common  Prayer1  means  the  book  annexed  to 
the  said  act  of  the  reign  of  King  Charles  the  Second,  and  in- 
tituled 'The  Book  of  Common  Prayer  and  Administration  of 
4  the  Sacraments  and  other  Rites  and  Ceremonies  of  the  Church 
4  according  to  the  Use  of  the  Church  of  England,  together  with 
4  the  Psalter  or  Psalms  of  David  pointed  as  they  are  to  be  sung 
4  or  said  in  Churches,  and  the  Form  or  Manner  of   Making, 
4  Ordaining  and  Consecrating  of  Bishops,  Priests  and  Deacons: ' 
The  term  'cathedral'  means  a  cathedral  or  collegiate  church  in 
which  the  book  of  common  prayer  is  required  by  the  Act  of 
Uniformity  to  be  used : 
The  term  *  church  *  means  any  parish  church,  chapel,  or  other  place 
of  public  worship  which  is  not  a  cathedral  as  before  defined,  and 
in  which  the  book  of  common  prayer  is  required  by  the  Act  of 
Uniformity  to  be  used. 
"2.  The  shortened  order  for  morning  prayer  or  for  evening  prayer, 
specified  in  the  schedule  to  this  act,  may,  on  any  day  except  Sunday, 
Christmas  Day,  Ash  Wednesday,  Good  Friday,  and  Ascension  Day,  be 
used,  if  in  a  cathedral  in  addition  to,  and  if  m  a  church  in  lieu  of,  the 
order  for  morning  prayer  or  for  evening  prayer  respectively  prescribed  by 
the  book  of  common  prayer. 

"  3.  Upon  any  special  occasion  approved  by  the  ordinary,  there  may  be 
used  in  any  cathedral  or  church  a  special  form  of  service  approved  by  the 
ordinary,  so  that  there  be  not  introduced  into  such  service  anything,  except 
anthems  or  hymns,  which  does  not  form  part  of  the  Holy  Scriptures  or 
book  of  common  prayer. 

44  4.  An  additional  form  of  service  varying  from  any  form  prescribed  by 
the  book  of  common  prayer  may  be  used  at  any  hour  on  any  Sunday  or 
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holy -day  in  any  cathedral  or  church  in  which  there  are  duly  read,  said,  or 
sung  as  required  by  law  on  such  Sunday  or  holy-day  at  some  other  hour 
or  hours  the  order  for  morning  prayer,  the  litany,  such  part  of  the  order 
for  the  administration  of  the  Lord's  Supper  or  holy  communion  as  is 
required  to  be  read  on  Sundays  and  holy-days  if  there  be  no  communion, 
and  the  order  for  evening  prayer,  so  that  there  be  not  introduced  into  such 
additional  service  any  portion  of  the  order  for  the  administration  of  the 
Lord's  Supper  or  holy  communion,  or  anything,  except  anthems  or  hymns, 
which  does  not  form  part  of  the  Holy  Scriptures  or  book  of  common  prayer, 
and  so  that  such  form  of  service  and  the  mode  in  which  it  is  used  is  for  the 
time  being  approved  by  the  ordinary;  provided  that  nothing  in  this  section 
shall  affect  the  use  of  any  portion  of  the  book  of  common  prayer  as  other- 
wise authorized  by  the  Act  of  Uniformity  or  this  act. 

"  5.  Whereas  doubts  have  arisen  as  to  whether  the  following  forms  of 
service,  that  is  to  say,  the  order  for  morning  prayer,  the  litany,  and  the 
order  for  the  administration  of  the  Lord's  Supper  or  holy  communion, 
mar  be  used  as  separate  services,  and  it  is  expedient  to  remove  such  doubts: 
be  it  therefore  enacted  and  declared  that  any  of  such  forms  of  service  may 
be  used  together  or  in  varying  order  as  separate  services,  or  that  the  litany 
may  be  Baid  after  the  third  collect  in  the  order  for  evening  prayer,  either 
in  lieu  of  or  in  addition  to  the  use  of  the  litany  in  the  order  for  morn- 
ing prayer,  without  prejudice  nevertheless  to  any  legal  powers  vested  in 
the  ordinary ;  and  any  of  the  said  forms  of  service  may  be  used  with  or 
without  the  preaching  of  a  sermon  Or  lecture,  or  the  reading  of  a  homily. 

"  6.  Whereas  doubts  have  arisen  as  to  whether  a  sermon  or  lecture  may 
be  preached  without  the  common  prayers  and  services  appointed  by  the 
book  of  common  prayer  for  the  time  of  day  being  previously  read,  and  it 
is  expedient  to  remove  such  doubts :  be  it  therefore  enacted  and  declared, 
that  a  sermon  or  lecture  may  be  preached  without  the  common  prayers  or 
services  appointed  by  the  book  of  common  prayer  being  read  before  it  is 
preached,  so  that  such  sermon  or  lecture  be  preceded  by  any  service  autho- 
rized by  this  act,  or  by  the  bidding  prayer,  or  by  a  collect  taken  from  the 
book  of  common  prayer,  with  or  without  the  Lord's  Prayer. 

"7.  Nothing  in  this  act  shall  affect  the  provision  with  respect  to  the 
chapels  of  colleges  in  the  universities  of  Oxford,  Cambridge  and  Durham, 
which  is  contained  in  section  six  of  the  Universities  Tests  Act,  1871. 

"8.  The  schedule  to  this  act,  and  the  notes  thereto  and  directions 
therein,  shall  be  construed  and  have  effect  as  part  of  this  act 

"  9.  This  act  may  be  cited  as  The  *  Act  of  Uniformity  Amendment 
Act,  1872.' 
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"SCHEDULE. 

"  Note. — The  Minister  using  the  Shortened  Order  for  Morning  Prayer 
or  for  Evening  Prayer  in  this  Schedule,  may,  in  his  discretion,  add  in  its 
proper  place  any  exhortation,  prayer,  canticle,  hymn,  psalm  or  lesson  con- 
tained in  the  Order  for  Morning  Prayer  or  for  Evening  Prayer  in  the  Book 
of  Common  Prayer  and  omitted,  or  authorized  to  be  omitted,  from  such 
Shortened  Order. 

"  Each  of  the  twenty-two  portions  into  which  the  one  hundred  and  nine- 
teenth psalm  is  divided  in  the  Book  of  Common  Prayer  shall  be  deemed, 
for  the  purposes  of  this  Schedule,  to  be  a  separate  psalm. 


"SHORTENED  FORMS  OF  SERVICE. 

The  Shortened  Order  fob  Morning  Prayer  daily  throughout 
the  Tear,  except  on  Sunday,  Christmas  Day,  Ash  Wednes- 
day, Good  Friday,  and  Ascension  Day. 

At  the  beginning  of  Morning  Prayer  the  Minister  shall  read  with  a 
loud  voice  tome  one  or  more  of  these  sentences  of  the  Scriptures  that 
follow. 

When  the  wicked  man!  &c. 
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A  general  Confession  to  be  said  of  the  whole  Congregation  after  the 
Minister,  all  kneeling. 

Almighty  and  most  merciful  Father,  &c. 

The  Absolution,  or  Remission  of  Sins,  to  be  pronounced  by  the  Priest 
alone,  standing;  the  people  still  kneeling. 

Almighty  God,  the  Father,  &c. 

The  people  shall  answer  here,  and  at  the  end  of  all  other  prayers,  Amen. 

Then  tlie  Minister  shall  kneel,  and  say  the  Lord's  Prayer  with  an  audible 
voice;  the  people  also  kneeling,  and  repeating  it  with  him. 
Our  Father,  which  art  in  heaven,  &c. 

Then  likewise  he  shall  say, 

O  Lord,  open  thou  our  lips. 
&c.  &c.  &c. 

Here  all  standing  up,  the  Priest  shall  say, 

Glory  be  to  the  Father,  &c. 

Then  shall  follow  one  or  more  of  the  Psalms  appointed.  And  at  the  end 
of  every  Psalm  throughout  the  year,  and  likewise  at  the  end  of 
Benedicite,  Benedictus,  Magnificat,  and  Nunc  dimittis,  shall  be  re- 
peated, 

Glory  be  to  the  Father,  &c. 

Then  shall  be  read  distinctly,  with  an  audible  voice,  either  the  First 
Lesson  taken  out  of  the  Old  Testament  as  is  appointed  in  the 
Calendar,  or  the  Second  Lesson  taken  out  of  the  Kew  Testament, 
except  there  be  a  Proper  Lesson  assigned  for  that  day,  in  which 
case  the  Proper  Lesson  shall  be  read,  and  if  there  are  two  Proper 
Lessons  each  shall  be  read  in  its  proper  place;  he  that  readeth  so 
standing  and  turning  himself  as  he  may  best  be  heard  of  all  such 
as  are  present. 

Note  that  before  every  Lesson  the  Minister  shall  say,  Here  beginneth  snch 
a  Chapter,  or  Verse  of  snch  a  Chapter,  of  Buch  a  Book.  And  after 
every  Lesson,  Here  endeth  the  Lesson,  or  the  First  or  the  Second 
Lesson. 

And  after  the  Lesson,  or  between  the  First  and  Second  Lessons,  shall 
be  said  or  sung  in  English  one  of  the  following: 

MtJier  the  Hymn  called,  Te  Denm  laudamus. 
We  praise  thee,  O  God,  &c. 

Or  this  Canticle,  Benedicite,  omnia  opera. 
O  all  ye  works  of  the  Lord,  &c. 

Or  the  Hymn  following  (except  when  that  shall  happen  to  be  read  in 
the  Lesson  for  the  day,  or  for  the  Gospel  on  Saint  John  Baptist's 
Day): 

Benedictns.    St.  Lnke,  i.  68. 
Blessed  be  the  Lord  God  of  Israel,  &c. 

Or  this  Psalm: 

Jubilate  Deo. 

O  be  joyful  in  the  Lord,  all  ye  lands,  &c. 

Then  shall  be  sung  or  said  the  Apostles'  Creed  by  the  Minister  and  the 
people  standing. 

I  believe  in  God  the  Father  Almighty,  &c. 

And  after  that,  tlie  people  all  devoutly  kneeling,  the  Minister  shall  pro- 
nounce with  a  loud  voice, 

The  Lord  be  with  you, 

Answer.  And  with  thy  spirit 

Minister.  Let  ns  pray. 

Tften  the  Priest  shall  say, 

O  Lord,  shew  thy  mercy  upon  us, 
&c.  &c.  &c. 
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Then  shall  follow  three  Vollects.  The  first  of  the  day,  which  shall  be 
the  same  that  is  appointed  at  the  Communion;  the  second  for  peace ; 
the  third  for  grace  to  live  well,  and  the  two  last  Collects  shall  never 
alter,  but  daily  be  said  at  Morning  Prayer  throughout  all  the  year, 
as  followeth,  all  kneeling. 

The  second  Collect  for  Peace. 
O  God,  who  art  the  Author  of  peace,  &c. 

The  third  Collect  for  Grace. 
O  Lord,  our  heavenly  Father,  &c. 

Here  may  follow  an  Anthem  or  Hymn : 

Then  these  two  Prayers  following  : 

A  Prayer  of  Saint  Chrysostome. 
Almighty  God,  who  hast  given  us  grace,  &c 

2  Corinthians,  xiii. 
The  grace  of  our  Lord  Jesus  Christ,  &c. 

Here  endeth  the  Shortened  Order  of  Morning  Prayer. 

"The  Shortened  Ordeb  fob  Evening  Prayer  daily  throughout 
the  Year,  except  on  Sunday,  Christmas  Day,  Ash  Wednes- 
day, Good  Friday,  and  Ascension  Day. 

At  the  beginning  of  Evening  Prayer  the  Minister  shall  read  with  a  loud 
voice  some  one  or  more  of  these  sentences  of  the  Scriptures  that 
follow : 

When  the  wicked  man,  &c. 

A  general  Confession  to  be  said  of  the  whole  Congregation  after  the 
Minister,  all  kneeling. 

Almighty  and  most  merciful  Father,  &c. 

The  Absolution,  or  Remission  of  Sins,  to  be  pronounced  by  the  Priest 
alone,  standing;  the  people  still  kneeling. 

Almighty  God,  the  Father,  &c. 

Then  the  Minister  shall  kneel,  and  say  the  Lord's  Prayer;  the  people 
also  kneeling,  and  repeating  it  with  him. 

Our  Father,  which  art  in  heaven,  &c. 

Then  likewise  he  shall  say, 

O  Lord,  open  thou  our  lips. 

Here  all  standing  up,  the  Priest  sJtall  say, 

Glory  be  to  the  Father,  &c. 

Then  shall  be  said  or  sung  one  or  more  of  the  Psalms  in  order  as  they  be 
appointed.  Then  either  a  Lesson  of  the  Old  Testament  as  is  ap- 
pointed, or  a  Lesson  of  the  New  Testament  as  it  is  appointed,  except 
there  be  a  proper  Lesson  assigned  for  that  day,  in  which  case  the 
Proper  Lesson  shall  be  read,  and  if  there  are  two  Proper  Lessons 
each  shall  be  read  in  its  proper  place :  and  after  the  Lesson,  or  be- 
tween the  First  and  Second  Lessons,  shall  be  said  or  sung  in  English 
one  of  the  foltinving : 

Either  Magnificat,  or  the  Song  of  the  Blessed  Virgin  Mary,  in  English, 
as  follows  : 

Magnificat.    St.  Lnke,  i. 
My  soul  doth  magnify  the  Lord,  &e. 

Or  this  Psalm  {except  it  be  on  the  nineteenth  day  of  the  month,  when 
it  is  read  in  the  ordinary  course  of  the  Psalms)  : 

Cantate  Domino.    Psalm  xcviii. 
O  sing  unto  the  Lord  a  new  song,  &c. 
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Or  None  dimittis  (or  the  Song  of  Simedh),  as  followeth  : 

Nunc  dimittis.    St  Lake,  it.  29. 
Lord,  now  lettest  thou  thy  servant,  &c. 

Or  eUe  this  Psalm  (except  it  be  on  the  twelfth  day  of  the  month) : 

Deus  misereatur.    Psalm  LxriL 
God  be  merciful  unto  us,  and  bless  us,  &c 

Then  shall  be  said  or  sung  the  Apostles9  Creed  by  the  Minister  and  the 
people,  standing  : 

I  believe  in  God  the  Father  Almighty,  &c 

And  after  that,  the  people  all  devoutly  kneeling,  the  Minister  shall  pro- 
nounce with  a  loud  voice, 

The  Lord  be  with  yon. 

Answer.  And  with  thy  spirit. 

Minister.  Let  us  pray. 

Then  the  Priest  shall  say, 

O  Lord,  shew  thy  mercy  upon  us, 
&c.  &c.  &c. 

Then  shall  follow  three  Collects,  The  first  of  the  day;  the  second  for 
peace  ;  the  third  for  aid  against  all  perils,  as  hereafter  followeth  ; 
which  two  last  Collects  shall  be  daily  said  at  Evening  Prayer 
without  alteration. 

The  second  Collect  at  Evening  Prayer. 
O  God,  from  whom  all  holy  desires,  &c. 

The  third  Collect  for  Aid  against  all  Perils. 
Lighten  oar  darkness,  &c. 

Here  may  follow  an  Anthem  or  Hymn. 

A  Prayer  of  Saint  Chrysostome. 
Almighty  God,  who  hast  given  as  grace,  &c 

2  Corinthians,  xiii. 
The  grace  of  oar  Lord  Jesus  Christ,  &c. 

Here  endeth  the  Shortened  Order  of  Evening  Prayer," 

Page  1036. 

The  act  84  &  35  Vict,  c  87,  has  been  since  continued,  by  85  &  86 
Vict.  c.  88,  to  the  1st  of  September,  1872,  and  the  end  of  the  then  next 
session  of  parliament. 

Page  1177. 

It  should  be  added  to  this  section  that  by  13  &  14  Vict  c.  94,  s.  19,  it  is 
farther  enacted,  "  that  no  spiritual  person  appointed  to  the  deanery  of  any 
cathedral  or  collegiate  church  after  the  10th  day  of  April,  1850,  shall 
accept  to  take  and  hold  therewith  any  benefice  not  situate  within  the  city 
or  town  of  the  cathedral  or  collegiate  church  in  which  he  shall  hold  such 
deanery,  and  where  any  spiritual  person  so  appointed  after  the  said  10th 
day  of  April  holds  at  the  time  of  his  admission  to  such  deanery  any  bene- 
fice not  situate  within  such  city  or  town,  such  benefice,  unless  sooner 
avoided,  shall  become  void  on  the  expiration  of  six  calendar  months  from 
the  time  of  his  admission  to  such  deanery:  Provided  always  that  the  income 
of  any  benefice  which  may  be  holden  with  any  each  deanery  shall  in  no 
case  exceed  the  amount  or  sum  of  five  hundred  pounds  per  annum." 

In  the  case  of  Regina  v.  Champneys,  reported  in  L.  R.,  6  C.  P.  p.  384, 
it  was  holden  that  a  benefice  annexed  to  a  deanery  as  part  of  its  endow- 
ment by  a  private  act  of  parliament,  was  not  a  benefice  within  the  meaning 
of  this  statute. 

Refer  also  to  Part  IX.,  Chap.  III.,  at  p.  2101. 
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Page  1186. 

In  an  anonymous  case,  decided  by  the  Master  of  the  Bolls  on  January  11, 
1873,  a  clergyman  who,  nnder  sect.  8  of  83  &  34  Vict.  c.  91,  had  executed 
and  inrolled  a  deed  of  relinquishment,  bat  had  not  delivered  a  copy  to  the 
bishop,  was  allowed  a  locus  poenit entice,  andon  his  motion  the  inrolment 
was  vacated.    (L.  J.,  Notes  of  Cases,  2.) 

Page  1241. 

Sect  11  of  41  Geo.  3,  c.  79,  has  since  been  repealed  as  obsolete  by  the 
Statute  Law  Revision  Act,  1872,  35  &  36  Vict.  c.  63. 

Page  1377. 

In  a  later  application  in  the  same  case  of  Mr.  Farchas  referred  to  in  the 
text,  the  judicial  committee  made  a  decree  of  suspension  ab  officio  et 
beneficio.  This  is  reported  in  L.  R.,  4  P.  C.  p.  801.  The  cases  in  the  text 
are  instances  of  suspension  ab  officio  only. 

Page  1474. 

As  to  the  repayment  of  monies  lent  on  mortgage  nnder  the  provisions  in 
the  text,  the  provisions  for  shortening  mortgage  terms,  since  enacted  in 
sect.  1  of  the  Act  to  amend  the  Ecclesiastical  Dilapidations  Act,  1871  (35 
&  36  Vict  c.  96),  should  be  referred  to.  They  will  be  found  in  the 
chapter  on  Queen  Anne's  Bounty,  Fart  IX.,  Chap.  II.,  p.  2088. 

The  provisions  in  the  same  clause  enabling  payments  by  way  of  annuity, 
and  authorizing  the  extension  of  the  mortgage  term  in  certain  cases,  and 
in  sect  2  authorizing  change  of  the  days  when  payments  are  annually 
made,  will  be  found  in  the  Chapter  on  Waste  and  Dilapidations,  Part  V., 
Chap.  V.,  Sect.  2,  pp.  1628,  1629. 

Page  1842. 

In  the  case  of  Regina  v.  Allen,  decided  November  13,  1872,  and  reported 
in  L.  R.,  Weekly  Notes,  p.  206,  the  Queen's  Bench  decided  that  a  perpetual 
curate  would  be  "  minister "  within  the  meaning  of  canon  89  and  the 
custom  in  conformity  therewith,  having  power,  therefore,  to  nominate  one 
churchwarden,  when  he  and  the  parishioners  cannot  agree  upon  two 
persons;  and  that  where  the  parishioners  dispute  the  right  of  the  minister 
to  any  voice  in  the  appointment  of  churchwardens,  he  is  not  bound  first  to 
Bubmit  names  of  persons  to  be  chosen  churchwardens  by  agreement  before 
he  nominates  his  own  churchwarden. 

In  the  same  case  the  court  decided  that  upon  a  mandamus  to  the 
minister  and  churchwardens  to  convene  a  vestry  meeting  to  elect  church- 
wardens, which  reached  the  churchwardens  during  their  year  of  office  and 
might  have  been  then  obeyed  by  them,  it  is  no  answer  for  them  to  return 
to  the  writ  that  their  year  of  office  has  since  expired,  and  they  cannot  now 
convene  a  meeting. 

The  case  is  also  reported  in  21  W.  R.,  p.  190,  and  in  Law  Journal,  Notes 
of  Cases,  p.  170,  under  the  name  of  Regina  v.  White. 

Pages  2114,  2141. 

The  case  of  Forbes  v.  The  Ecclesiastical  Commissioners  there  mentioned 
has  since  been  reported  in  L.  R.,  15  Eq.  51. 
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ERRATA. 


For  7  &  8  Vict.  c.  77,  wherever  it  occurs,  read  6  &  7  Vict.  c.  77. 
Page    17,  line  18.    Saunders — read  Sanders. 

„  108,  lines  21,  22,  "  that  this  should  be  so,  according  to  the 
"  theory  of  ecclesiastical  law.  No  considerable  action  " 
— read  "  that  this  should  be  so.  According  to  the  theory 
"  of  ecclesiastical  law  no  considerable  action." 

■ 

„  158,  note'  (o).  17  Adol.  &  EL  p.  1— read  17  Adol.  &  EL, 
N.  S.  p.  1. 

„  159,  note  (p).  15  Adol.  &  EL  p.  513— read  15  Adol.  &  EL, 
N.  S.  p.  513. 

„  227,  note  (o)  should  be  placed  to  end  of  line  3  instead  of  end 
of  line  8.  The  paragraph  as  to  13  &  14  Vict  c.  94,  s.  20, 
should  follow  the  subsequent  paragraph. 

„  279,  note  (q).  Britton  and  Wade's  case— read  Britton  and 
Ward's  case. 

„  281,  line  14.    Pringfe  v.  Child — read  Prinze  t>.  Child. 

„  285,  note  (o).    Hardw.—read  Hardr. 

„  286,  line  24.    22  Edw.  G-read  1  Edw.  6. 

„  292,  line  22.    Britton  v.  Wade— read  Britton  v.  Ward. 

„  362,  note  (0-    3  Atk.  596— read  3  Atk.  576. 

„  445,  note  (e).    Sir  W.  Eluris  v.  Abp.  of  York— read  Eltris. 

„  530,  note  (e).  Bp.  of  Lincoln  and  Whitehead  v.  Wohersham — 
read  Wolferstan. 

„  552,  line  21.    32  &  33  Vict.  c.  94,  s.  19— read  s.  9- 

„  586,  note  (d).    3  Atk.  699— read  3  Atk.  576* 

„  660,  note  (a).    1 .(?.  &  W.  483-read  1  J.  &  W. 

„  675,  note  (a).    ShepAard  v.  Bennett— read  Sheppard. 

„  754,  note  (a).  Sullivan  v.  Sullivan,  1  Consist.  254 — read 
2  Consist.  254. 

„  755,  note  (u).  Wil&nson  v.  Brockley— read  Wilson  v. 
Brockley. 

„    832,  note  (a).    Palm.  286— read  296. 

„    898,  second  line  from  bottom.    Saurez— read  Suarez. 


lxXX  EBRATA. 

Page  1092,  line  5.    respeet— read  respect. 

„     1164,  note  (q).     Wolrerstan  v.  Bp.  of  London — read  Wol/er- 
stan  v.  Bp.  of  Lincoln. 

1166,  note  (x).    Rex  v.  Clive,  Blanch.  Rep. — read  Black.  Rep. 

1231,  note  (o).     1  Salk.  233— read  333. 
„         „  Shepherd  v.  Payne — read  Shephard  v.  Payne. 

1298,  note  (u).  Wilson  v.  MWath-read  i/'ifath. 

1399,  note  (c).  Bp.  of  Norwich  ».  Pearce — read  Pear«e. 

1 441 ,  note  (t) .  Galiaard  v.  Rigault — read  Gallieand  v.  Rigaud. 

1561,  note  («).  3C.&  D.-^read  3  <?.  &  D. 

1667,  note  (t).  Funacan— read  Funucan.    Omit  words  Ed.  3. 

1778,  note  (l).     Lonsler  v.  H&yioood — read  Lonsley  v.  Hay- 

uxzrci. 

1779,  note  (q).    Churton  v.  Frewen,  L.  R.,  2  Ea?.— read  Eg. 
1781,  note  (c).    621— read  261. 
1800,  note  (y).    1  Hagg.  394-reoo?  1  Hagg.  39- 

„      note  («).    1  Consist  332  —read  1  Consist.  322. 
„    2014,  note  (c).    Reg.  t>.  St.  Catherine's  Hall— read  Rex. 
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THE  CHURCH  GENERALLY. 


•  . 


The  Church  (a)  is  a  society  of  men  instituted  for•^tj]te\"JI^le(&u^ch.,, 
worship  of  God,  bound  together  by  the  profession  of  •£*•* 
common  faith,  the  practice  of  divinely  ordained  rites,  and* 
resting  upon  a  visible  external  order. 

Such  a  society  was  unknown  to  heathen  antiquity,  and 
is  the  peculiar  creature  of  Christianity. 

Heathen  antiquity  had  a  priesthood,  but  not  a  church. 
Its  religion  was  inseparably  interwoven  with  the  civil  life 
and  municipal  law  of  the  citizen  (b),  Its  creed  was  not  a 
regular  system  of  doctrine  directly  affecting  practice,  but 
a  variety  of  incoherent  legends  and  traditions  mingled  with 
remnants  of  divine  revelations,  more  or  less  believed  by 
the  people. 

Christianity  is  inseparable  from  a  community,  in  which 
it  imparts  its  truths  by  a  regular  course  of  instruction,  and 
endeavours  to  secure  the  observance  of  its  precepts  by  a 
moral  and  religious  education ;  and  being  a  revelation  of 
the  will  of  God  is  necessarily  independent  of  municipal 


(a)  Lehrbuch  des  Kirchen- 
rechts  aller  christHchen  Confes- 
sionen  von  Ferdinand  Walter 
(14th  ed.),  Bonn,  1871.  A  work 
of  great  knowledge  and  research 
— perhaps  the  best  compendium 
of  ecclesiastical  law  extant.  The 
author  has,  however,  an  imperfect 
notion  of  the  status  of  the  English 
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Church — and  does  not  avoid  the 
error  of  considering  the  terms 
"Roman"  and"  Catholic"  as 
convertible. 

(b)  "Publicum  jus  in  sacris, 
in  sacerdotibus,  in  magistratibus 
consistit ....  veluti  erga  Deum 
religio,  ut  parentibus  et  patriae 
pareamus."    Dig.  tit  1,  1,  11. 


INTRODUCTORY, 


Divisions  in 
the  Church. 


•  •• 


institution,   and  unconfined  by  the  limits  of  places  or 
kingdoms. 

The  Church  of  Christ  ought  to  be,  and  onoe  was,  like 
the  robe  of  its  Blessed  Founder,  and  like  its  faith,  one. 
But  in  the  lapse  of  time  various  errors  have  been  intro- 
duced from  various  causes  into  the  faith  and  practice  of 
the  Primitive  Apostolic  Church.  This  unity  has  been 
broken,  and  various  communities  of  christians  have  formed 
separate  churches. 

The  great  separation  of  the  Eastern  and  Western 
Churches,  originajkr  reused  by  the  arrogance,  ambition 
and  un-catholic  Qonduct  of  Rome,  remains  from  the  same 
cause  not  only  jutihelded  up  to  the  present  day,  but  aggra- 
vated by  the^niSw^dogmas  which  Rome  has  recently  pro- 
mulgated, &liitded  upon  a  new  theory  of  development 
which  shafes  tne  stability  of  all  christian  faith. 

Fronj*^etocauses  came  the  independence  of  our  branch 
of  the  oithblic  church  in  England,  Ireland  and  Scotland, 
and.  their  offshoots  in  the  United  States  of  America,  in 
India>in  the  British  colonies  and  in  heathen  lands,  and  of 
.Tt&Q  imperfectly  constituted  churches  of  the  Protestants  (c). 
;./#^rom  a  like  cause  it  seems  probable  that  an  independent 
\Episcopal  Church  will  be  formed  in  Germany  by  those 
*  who,  holding  fast  the  ancient  doctrine  of  the  church  and 
rejecting  the  novelties  of  the  last  Roman  Council,  adopt 
the  title  of  "  Old  Catholics"  and  avoid  the  error  and  con- 
fusion generated  by  the  ambiguous  title  of  Protestant  (d). 


(c)  "  Patet  non  dari  univer- 
salem  Ecclesiam  Protestantium 
sed  plures  particulares  Protestan- 
tium Ecclesias ;  sola  enim  unio 
in  eandem  fid  em,  quae  liberi  as- 
sensus  est,  ad  illam  non  sufficit, 
sed  requiritur  unio  in  unam 
eandemque  societatem."  G.  L. 
Boehmer,  Princip.  Jur.  Can.,  §  6, 
not. ;  Walter,  ubi  supra.  "  Si 
jamais  les  Chretiens  se  rappro- 
chent  comme  tout  les  y  invite,  il 
semble  que  la  motion  doit  partir 
de  l'Eglise  de  l'Angleterre."  De 
Maistre,  Considerations  sur  la 
France,"  ch.  ii. 

(d)  The  Church  of  Ireland  since 
its  disestablishment  has  in  some 
measure  avoided  a  name  which 
would  imply  that  it  was  a  sect 


rather  than  a  branch  of  the 
Church.  The  preamble  to  their 
new  canons  is  as  follows: — 
"  Whereas  it  is  expedient  to 
"  amend  the  canons  of  the  Church 

"  of  Ireland,  &c That  the 

"  canon 8  hereinafter  expressed 
u  and  enacted  and  none  other 
"  shall  henceforth  have  full  force 
'*  and  effect  as  the  canons  of  the 
"  Church  of  Ireland:1  The  pre- 
amble to  this  constitution  speaks 
of  "  we  the  archbishops  and 
bishops  of  this  the  ancient 
Catholic  and  Apostolic  Church  of 
Ireland,"  but  speaks  afterwards 
of  it  as  "  a  Reformed  and  Pro- 
testant Church,"  rejecting  inno- 
vations upon  the  Primitive  Faith. 


.J 
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CHAPTER  II. 

CHARACTER  AND  STATUS  OP  THE  CHURCH  OF  ENGLAND. 

The  Church  of  England  requires  her  members  to  believe  Belief  in  the 
in  "  one  Holy  Catholic  Apostolic  Church,"  or  " one  gjJJ^Jj0 
Catholic  and  Apostolic  Church"  (a).  A  very  grave  and 
carefully  considered  manifesto,  put  forth  in  March,  1851, 
at  the  time  of  the  last  papal  aggression,  on  her  behalf  by 
two  archbishops  and  twenty  bishops  of  England,  distinctly 
declared  "the  undoubted  identity  of  the  church  before 
and  after  the  Reformation  "(6):  and  that  at  this  epoch 
she  purged  herself  from  certain  corruptions  and  innova- 
tions of  Rome,  and  established  "one  uniform  ritual,"  but 
"without  in  any  degree  severing  her  connexion  with  the 
ancient  Catholic  Church."  So  also  at  the  time  of  the 
foundation  of  the  Anglican  Bishopric  of  Jerusalem,  the 
Archbishop  of  Canterbury  gave  the  new  bishop  a  "  letter 
commendatory"  to  the  "right  reverend  our  brothers  in 
Christ,  the  prelates  and  bishops  of  the  ancient  and  apostolic 
churches  in  Syria,  and  the  countries  adjacent ;"  and  in  an 
explanatory  statement  published  by  authority,  it  was  de- 
clared to  be  the  duty  of  the  new  bishop  "  to  establish  and 
maintain,  as  far  as  in  him  lies,  relations  of  christian  charity 
with  other  churches  represented  at  Jerusalem,  and  in  par- 
ticular with  the  Orthodox  Greek  Church  "(c). 

Iri  1867,  eight  primates  and  sixty-eight  bishops  assem- 
bled from  all  parts  of  the  globe,  under  the  presidency  of  the 
metropolitan  of  Canterbury. 

The  resolutions  of  this  conference  were  prefaced  by  the 
following  introduction : 

"  We,  bishops  of  Christ's  Holy  Catholic  Church,  in 
visible  communion  with  the  United  Church  of  England 
and  Ireland,  professing  the  faith  delivered  to  us  in  holy 
scripture,  maintained  by  the  primitive  church,  and  by 
the  fathers  of  the  English  reformation,  now  assembled, 
by  the  good  providence  of  God,  at  the  Archiepiscopal 
Palace  of  Lambeth,  under  the  presidency  of  the  primate 
of  all  England,  desire,  first,  to  give  hearty  thanks  to 
Almighty  God  for  having  thus  brought  us  together  for 

(a)  Apostles'     and      Nicene      1851. 

Creeds,  English  Prayer  Book.  (c)  2  Phill.  Intern.  Law,  482, 

(b)  2  Phill.  Intern.  Law,  476,      483. 
477.    The  Guardian,  April  2nd, 
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common  counsels  and  united  worship;  secondly,  we  desire 
to  express  the  deep  sorrow  with  which  we  view  die  divided 
condition  of  the  flock  of  Christ  throughout  the  world, 
ardently  longing  for  the  fulfilment  of  the  prayer  of  our 
Lord, '  That  all  may  be  one,  as  Thou,  Father,  art  in  me, 
and  I  in  thee,  that  they  also  may  be  one  in  us,  that  the 
world  may  believe  that  thou  hast  sent  me ;'  and,  lastly, 
we  do  here  solemnly  record  our  conviction  that  unity 
will  be  most  effectually  promoted  by  maintaining  the 
faith  in  its  purity  and  integrity,  as  taught  in  the  holy 
scriptures,  held  by  the  primitive  church,  summed  up  in 
the  creeds,  and  affirmed  by  the  undisputed  general 
councils." 

As  the  Church  of  England  is  catholic,  the  cardinal 
point  of  her  constitution  is  necessarily  her  episcopal  go- 
vernment, in  accordance  with  the  doctrine  and  usage  of 
the  primitive  Catholic  Church.  When  the  bishop  is 
ordained  or  consecrated  (c), "  The  archbishop  and  bishops 
present  shall  lay  their  hands  upon  the  head  of  the  elected 
bishop  kneeling  before  them  upon  his  knees 9  the  arch- 
bishop saying,  €  Receive  the  Holy  Ghost,  for  the  office 
and  work  of  a  bishop  in  the  Church  of  God,  now  com- 
mitted unto  thee  by  the  imposition  of  our  hands ;  In  the 
name  of  the  Father,  and  of  the  Son,  and  of  the  Holy 
Ghost.  Amen.  And  remember  that  thou  stir  up  the 
grace  of  God  which  is  given  thee  by  this  imposition  of  our 
hands:  for  God  hath  not  given  us  the  spirit  of  fear,  but  of 
power,  of  love,  of  soberness.' " 

"  It  was  (Hooker  says)  the  general  received  persuasion 
of  the  ancient  christian  world,  that  Ecclesia  est  in  Episcopo, 
the  outward  being  of  a  church  consisted  in  the  having  of  a 
bishop"  (rf). 

So  the  statute  of  Provisors  (25  Edw.  III.  st.  4)  speaks 
of  '*  The  Holy  Church  of  England  founded  in  the  estate 
of  prelacy  within  the  realm  of  England." 

A  clear  perception  of  the  feet,  that  the  Holy  Church  of 
England  is  founded  in  the  estate  of  prelacy,  is  indispensable 
to  an  accurate  understanding  of  her  whole  system  and 
of  the  law  by  which  the  various  parts  of  it  are  governed 
and  maintained.  In  illustration  of  this  position  many 
instances  might  be  averred.  In  this  place,— the  subject 
being  dealt  with  at  length  hereafter,— it  will  suffice  to 
mention  two.     First,  the  Church  of  England  does  not 


(c)  The  form  of  ordaining  or 
consecrating  a  bishop  is  a  portion 
of  the  Book  of  Common  Prayer, 
and  has  therefore  received  the 


sanction  of  the  church  and  the 
legal  authority  of  parliament 

(d)  Hooker,  Eccles.  Pol.,  vol. 
II.,  book  VII.,  s.  5. 
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recognize  the  validity  of  holy  orders  unless  conferred  by 
an  episcopal  hand,  and  does  always  recognize  them  when 
so  conferred.  Consistently  with  this  theory  she  does  not 
in  practice  re-ordain  the  clerk  who,  having  been  ordained 
by  a  Roman  bishop,  leaves  the  Church  of  Rome  and 
desires  to  officiate  in  the  Church  of  England.  Nor  can 
there  be  any  doubt  that  the  Church  of  England  recognizes 
the  validity  of  the  orders  conferred  by  the  Greek  Church. 

Secondly,  the  bishop  of  the  Church  of  England  has  an 
unexaminable  (e)  authority  to  refuse  ordination  to  any 
person  presented  to  him.  No  rights  of  royal,  lay,  or 
ecclesiastical  patronage  are  allowed  to  interfere  with  the 
exercise  of  this  power  always  inherent  in  the  episcopal 
office. 

The  Church  of  England  is  often  called  Protestant  The  term 
in  common  speech,  and  in  some  acts  of  parliament  since  1>rote8tani 
the  teginning  of  the  eighteenth  century.  The  sovereign 
at  his  coronation  swears  to  maintain  the  "  Protestant 
Reformed  Religion  established  by  law,"  and  the  crown  is 
bylaw  to  descend  in  the  "  Protestant  Line,"  but "  whosoever 
snail  come  to  the  possession  of  this  crown  shall  join  in 
communion  with  the  Church  of  England  as  by  law  estab- 
lished.; 

So  in  the  statutes  relating  to  the  union  of  Great  Britain 
and  Ireland  (now  repealed)  it  was  provided,  "  that  the 
churches  of  England  and  Ireland  as  now  by  law  estab- 
lished be  united  into  one  Protestant  Episcopal  Church  to  be 
called  the  United  Church  of  England  and  Ireland,  and 
that  the  doctrine,  worship,  discipline  and  government  of 
the  said  united  church  shall  be  and  shall  remain  in  full 
force  for  ever  as  the  same  are  now  established  for  the 
Church  of  England.  So  the  Protestant  Episcopal  Church 
in  Scotland,  and  the  Protestant  Episcopal  Church  in 
the  United  States  of  America  are  spoken  of  in  various 
statutes  (/).  The  26  Geo.  III.  is  wiser  in  its  language, 
and  speaks  of  "  Citizens  of  countries  out  of  his  majesty's 
dominions'9  u  who  profess  the  public  worship  of  Almighty 
God  according  to  the  principles  of  the  Church  of  Eng- 
land." 

The  expression  Protestant  is  of  foreign  origin  and  ob- 
viously wanting  in  legal  accuracy  and  logical  precision; 
for  in  one  sense  the  synagogue  of  the  Jew  and  the  as- 
sembly of  the  Unitarian  are  Protestant.     It  has  not  been 

(e)  Rex  v.  Archbishop  of  Dub-  (/)  3  &  4  Vict.  c.  33 ;  5  Vict 

fin,  1  Alcock  &  Napier,  244  (Ir.      c.  6- 
Rep.). 
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adopted  by  the  church  herself  in  any  formulary;  but,  as 
explained  by  the  surrounding  expressions  and  limitations 
in  certain  statutes  which,  since  William  the  Third's  reign, 
have  adopted  it,  the  name  merely  expresses,  as  the  Con- 
stitutions of  Clarendon,  the  Statutes  of  Provisors  and  of 
Praemunire  had  expressed  before  the  Reformation,  the 
independent  national  existence  of  the  Church  of  England, 
and  her  distinct  position  from  that  of  the  Church  of  Rome, 
and  certainly  does  not  express  any  identity  of  position  or 
of  doctrine  between  the  Church  of  England  and  general 
foreign  Protestantism,  as  such  (g). 

Indeed,  the  visible  fabric  of  our  old  churches  illustrates 
not  inaptly  the  identity  of  the  church  in  her  spiritual 
aspect  before  and  after  the  Reformation.  They  have  been 
preserved,  reformed  and  cleansed,  so  as  to  conform  in  ma- 
terial respects  with  the  pattern  of  the  primitive  churches ; 
the  face  has  been  washed,  but  the  features  are  the  same. 

The  primitive  church  is  in  England  (A)  established  by 
law  as  the  church  of  the  state.  The  state  controls  and 
protects  her  temporal  condition  and  possessions.  The 
sovereign  is  supreme  over  all  courts  and  causes  eccle- 
siastical as  well  as  civil.  The  statute  of  Hen.  VIII.  (i) 
expresses  in  admirable  language  and  with  historical  and 
constitutional  truth  the  manner  in  which  this  control, 
protection,  and  supremacy  are  exercised. 

The  sycophants  of  this  monarch,  however,  allowed  the 
supremacy  to  the  crown  as  absolutely  as  it  had  been 
formerly  claimed  by  the  Pope,  and  gave  ground  for  the 
accusation  that  they  ascribed  to  him  spiritual  power  and 
functions  as  head  of  the  church.  Therefore,  Bishop 
Jewell  tells  Bullinger,  in  a  letter  dated  May,  1559,  "  that 
the  queen  (Elizabeth)  would  not  be  styled  '  Head  of  the 
Church  of  England,'  giving  this  grave  reason  thereof,  that 
that  was  a  title  due  to  Christ  only  and  to  no  mortal  crea- 
ture besides  (A). 

The  true  account  of  the  supremacy  is  to  be  found  in  the 
following  authorities. 

Lord  Chief  Justice  Hale  says:  "  The  supremacy  of  the 
crown  of  England  in  matters  ecclesiastical  is  a  most  in- 


(g)  Thus  Lutherans  have  been 
formally  decided  to  be  in  the 
category  of  Protestant  Dissenters, 
and  as  each  to  be  entitled  to  the 
protection  of  the  Toleration  Act 
Rex  v.  Hube,  Peake,  Ca.  132  ; 
S.  C,  5T.R.  542. 

(h)  The  established  church  in 


Scotland  has  been  Presbyterian 
since  the  reign  of  William  III. 
There  is  now  no  established 
church  in  Ireland. 

(i)  24  Hen.  VIII.,  c.  12. 

(k)  Strype's  Annals  of  the  Re- 
formation, vol.  L,  p.  195,  c.  10. 
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dubitable  right  of  the  crown,  as  appeareth  by  records  of 
unquestionable  truth  and  authority"  (/). 

Lord  Chief  Justice  Coke  says :  "  By  the  ancient  laws 
of  this  realm,  this  kingdom  of  England  is  an  absolute 
empire  and  monarchy,  consisting  of  one  head,  which  is  the 
king,  and  of  a  body  consisting  of  several  members,  which 
the  law  divideth  into  two  parts,  the  clergy  and  laity,  both 
of  them  next  and  immediately  under  God  subject  and  obe- 
dient to  the  head"  (m). 

By  the  parliament  of  England  in  16  Rich.  II.,  c.  5,  it 
was  asserted,  that  "the  crown  of  England  hath  been  so  free 
at  all  times  that  it  hath  been  in  no  earthly  subjection,  but 
immediately  subject  to  God  in  all  things  touching  the 
regality  of  the  same  crown,  and  to  none  other." 

And  in  24  Hen.  VIII.,  c.  12,  it  is  thus  recited :  "  Bv  King's 
sundry  and  authentic  histories  and  chronicles  it  is  mam-  supremacy  by 
festly  declared  and  expressed,  that  this  realm  of  England  s  a  * 
is  an  empire,  and  so  hath  been  accepted  in  the  world, 
governed  by  one  supreme  head  and  king,  having  dignity 
and  royal  estate  of  the  imperial  crown  of  the  same;  unto 
whom  a  body  politic,  compact  of  all  sorts  and  degrees  of 
people,  divided  in  terms  and  by  names  of  spiritualty  and 
temporalty,  been  bounden  and  owen  to  bear  next  unto  God 
a  natural  and  humble  obedience;  he  being  also  furnished 
by  the  goodness  and  sufferance  of  Almighty  God,  with 
plenary,  whole  and  entire  power,  pre-eminence,  authority, 
prerogative,  and  jurisdiction,  to  render  and  yield  justice 
and  final  determination  to  all  manner  of  persons  resiants 
within  this  realm,  in  all  cases,  matters,  debates,  and  con- 
tentions, without  restraint  or  provocation  to  any  foreign 
princes  or  potentates  of  the  world ;  in  causes  spiritual  by 
judges  of  the  spiritualty,  and  causes  temporal  by  temporal 
judges." 

Again  in  25  Hen.  VIII.,  c.  21 :  «  The  realm  of  Eng- 
land, recognizing  no  superior  under  God,  but  only  the 
king,  hath  been  and  is  free  from  subjection  to  any  man's 
laws,  but  only  to  such  as  have  been  devised,  made  and 
obtained  within  this  realm  for  the  wealth  of  the  same,  or 
to  such  other  as,  by  sufferance  of  the  king,  the  people  of 
this  realm  have  taken  at  their  free  liberty  by  tneir  own 
consent  to  be  used  amongst  them,  and  have  bound  them- 
selves by  long  use  and  custom  to  the  observance  of  the 
same,  not  as  to  the  observance  of  the  laws  of  any  foreign 
prince,  potentate  or  prelate,  but  as  to  the  customed  and 

(0  1  H.  H.  75. 

(m)  5  Co.  8,  40,  Catodrey's  can. 
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ancient  laws  of  this  realm,  originally  established  as  laws  of 

the  same  by  the  said  sufferance,  consents  and  custom,  and 

none  otherwise." 

^ww^*       In  the  Canons  of  1603,  can.  1.  "As  our  duty  to  the 

of  the  Church,  king>g  most  excellent  majesty  requireth,  we  first  decree 

and  ordain,  that  the  archbishop  from  time  to  time,  all 
bishops,  deans,  archdeacons,  parsons,  vicars,  and  all  other 
ecclesiastical  persons,  shall  faithfully  keep  and  observe, 
and  as  much  as  in  them  lieth  shall  cause  to  be  observed 
and  kept  of  others,  all  and  singular  laws  and  statutes  made 
for  restoring  to  the  crown  of  this  kingdom,  the  ancient 
jurisdiction  over  the  state  ecclesiastical,  and  abolishing  of 
all  foreign  power  repugnant  to  the  same.  Furthermore, 
all  ecclesiastical  persons  having  cure  of  souls,  and  all  other 
preachers,  and  readers  of  divinity  lectures,  shall  to  the 
uttermost  of  their  wit,  knowledge  and  learning,  purely  and 
sincerely  (without  any  colour  or  dissimulation)  teach,  mani- 
fest, open  and  declare,  four  times  every  year  at  the  least, 
in  their  sermons,  and  other  collation  and  lectures,  that  all 
usurped  and  foreign  power  (forasmuch  as  the  same  hath 
no  establishment  nor  ground  by  the  law  of  God)  is  for 
most  just  causes  taken  away  and  abolished,  and  that  there- 
fore no  manner  of  obedience  or  subjection  within  his  ma- 
jesty's realms  and  dominions  is  due  unto  any  such  foreign 
power;  but  that  the  king's  power,  within  his  realms *of 
England,  Scotland  and  Ireland,  and  all  other  his  domi- 
nions and  countries,  is  the  highest  power  under  God,  to 
whom  all  men,  as  well  inhabitants  as  born  within  the 
same,  do  by  God's  laws  owe  most  loyalty  and  obedience, 
afore  and  above  all  other  powers  and  potentates  in  the 
earth." 

Can.  2.  "  Whoever  shall  affirm,  that  the  king's  majesty 
hath  not  the  same  authority  in  causes  ecclesiastical,  that 
the  godly  kings  had  amongst  the  Jews,  and  Christian 
emperors  of  the  primitive  church,  or  impeach  any  part  of 
his  regal  supremacy  in  the  said  causes  restored  to  the 
crown,  and  by  the  laws  of  this  realm  therein  established ; 
let  him  be  excommunicated  ipso  facto,  and  not  restored 
but  only  by  the  archbishop,  after  his  repentance  and  public 
revocation  of  those  his  wicked  errors." 

Can.  26.  "  No  person  shall  be  received  into  the  ministry, 
nor  admitted  to  any  ecclesiastical  function,  except  he  shall 
first  subscribe  (amongst  others)  to  this  article  following : 
that  the  king's  majesty  under  God  is  the  only  supreme 
governor  of  this  realm,  and  of  all  other  his  highness's 
dominions  and  countries,  as  well  in  all  spiritual  or  eccle- 
siastical things  or  causes,  as  temporal ;  and  that  no  foreign 
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prince,  person,  prelate,  state,  or  potentate,  hath  or  ought 
to  have  any  jurisdiction,  power,  superiority,  pre-eminence, 
or  authority,  ecclesiastical  or  spiritual,  within  his  majesty's 
said  realms,  dominions  and  countries." 

Art.  37.  "  The  queen's  majesty  hath  the  chief  power  in  By  the  Thirty- 
this  realm  of  England,  and  other  her  dominions ;  unto  mne  Artlcte8' 
whom  the  chief  government  of  all  estates  of  this  realm, 
whether  they  be  ecclesiastical  or  civil,  in  all  causes  doth 
appertain;  and  is  not,  nor  ought  to  be,  subject  to  any 
foreign  jurisdiction.  But  when  we  attribute  to  the  queen's 
majesty  the  chief  government,  we  give  not  thereby  to  our 
princes  the  ministering  either  of  God's  word  or  of  the 
sacraments;  but  that  only  prerogative  which  we  see  to 
have  been  given  always  to  all  godly  princes  in  Holy 
Scripture  by  God  himself;  that  is,  that  they  should  rule 
all  estates  and  degrees  committed  to  their  charge  by  God, 
whether  they  be  ecclesiastical  or  temporal,  and  restrain 
with  the  civil  sword  the  stubborn  and  evil  doers.  The 
Bishop  of  Borne  hath  no  jurisdiction  in  this  realm  of 
England." 

By  1   Eliz.  c.  1,  s.  7,  it  is  enacted  "that  no  foreign  Penalty  of 
prince,  person,  prelate,  state,  or  potentate   spiritual  or  denying  the 
temporal,  shall  use,   enjoy  or  exercise  any  manner  of  8nPrcmac3r" 
power,  jurisdiction,  superiority,  authority,  preheminence 
or  privilege,  spiritual  or  ecclesiastical,  within  this  realm, 
or  any  other  ner  majesty's  dominions  or  countries;   but 
the  same  shall  be  abolished  thereout  for  ever :  any  statute, 
ordinance,  custom,  constitutions,  or  any  other  matter  or 
cause  whatsoever  to  the  contrary  notwithstanding." 

Sect.  8.  "And  such  jurisdictions,  privileges,  superiorities 
and  preheminences  spiritual  and  ecclesiastical,  as  by  any 
spiritual  or  ecclesiastical  power  or  authority  have  hereto- 
fore been,  or  may  lawfully  be  exercised  or  used  for  the 
visitation  of  the  ecclesiastical  state  and  persons,  and  for 
reformation,  order  and  correction  of  the  same,  and  of  all 
manner  of  errors,  heresies,  schisms,  abuses,  offences,  con- 
tempts and  enormities,  shall  for  ever  be  united  and  an- 
nexed to  the  imperial  crown  of  this  realm." 

Sect.  14.  "  And  if  any  person  shall  by  writing 9  print- 
ing, teaching,  preaching,  express  words,  deed  or  act,  ad- 
visedly, maliciously  and  directly  affirm,  hold,  stand  with, 
set  forth,  maintain  or  defend  the  authority,  preheminence, 
power  or  jurisdiction,  spiritual  or  ecclesiastical,  of  any 
foreign  prince,  prelate,  person,  state  or  potentate  whatso- 
ever, heretofore  claimed,  used  or  usurped  within  this  realm, 
or  any  other  her  majesty's  dominions  or  countries;  or 
shall  advisedly,  maliciously  and  directly  put  in  ure  or 
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execute  any  thing,  for  the  extolling,  advancement,  setting 
forth,  maintenance  or  defence,  of  any  such  pretended  or 
usurped  jurisdiction,  power,  preheminence  and  authority, 
or  any  part  thereof;  he,  his  abettors,  aiders,  procurers 
and  counsellors,  shall  for  the  first  offence  forfeit  all  his 
goods,  and  if  he  hath  not  goods  to  the  value  of  20/.,  he 
shall  also  be  imprisoned  for  a  year,  and  the  benefices  of 
every  spiritual  person  offending  shall  also  be  void ;  for  the 
second  offence  shall  incur  a  praemunire  ;  and  for  the  third 
shall  be  guilty  of  high  treason." 

Sect.  15.  "But  no  person  shall  be  molested  for  any 
offence  committed  only  oy  preaching,  teaching,  or  words, 
unless  he  be  indicted  within  one  half-year  after  the  offence 
committed." 

Sect  21.  "  And  no  person  shall  be  indicted  or  arraigned 
but  by  the  oath  of  two  or  more  witnesses :  which  witnesses, 
or  so  many  of  them  as  shall  be  living,  and  within  the 
realm  at  the  time  of  the  arraignment,  shall  be  brought 
face  to  face  before  the  party  arraigned  if  he  require  the 
same." 
Statutory  At  the  great  epochs  also  of  the  Revolution,  and  of  the 

definition  of  unions  of  Scotland  and  Ireland,  the  supremacy  of  the  crown 
e  supremacy.  waa  limited  and  defined.  The  suspending  power  claimed 
by  James  II.  was  pronounced  illegal  («),  and  a  coronation 
oath  enacted  which  is  to  be  administered  by  one  of  the 
archbishops  or  bishops  to  the  sovereign,  who  must  swear  to 
govern  the  people  according  to  the  statutes  in  parliament 
agreed  on,  and  the  laws  and  customs  of  the  kingdom,  to 
maintain  the  religion  established  by  law,  and  preserve  the 
rights  and  privileges  of  the  bishops  and  clergy  (0). 

This  supremacy  was  further  defined  by  the  oath  of  alle- 
giance and  supremacy  as  set  forth  in  21  &  22  Vict.  c.  48, 
s.  1.  "  I,  A.  B.,  do  swear  that  I  will  be  faithful  and  bear 
true  allegiance  to  her  majesty  queen  Victoria,  and  will 
defend  her  to  the  utmost  of  my  power  against  all  conspi- 
racies and  attempts  whatever  which  shall  be  made  against 
her  person,  crown  or  dignity,  and  I  will  do  my  utmost 
endeavour  to  disclose  and  make  known  to  her  majesty, 
her  heirs  and  successors,  all  treasons  and  traitorous  con- 
spiracies which  may  be  formed  against  her  or  them ;  and 
I  do  faithfully  promise  to  maintain,  support  and  defend, 
to  the  utmost  of  my  power,  the  succession  of  the  crown, 
which  succession,  by  an  act  intituled  '  An  Act  for  the 
further  limitation  of  the  crown,  and  better  securing  the 

(n)  1  W.  &  M.,  sees.  2,  c.  2. 
(o)  lW.AM.c.6;  6  Ann.  c.  8. 
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rights  and  liberties  of  the  subject,'  is  and  stands  limited  to 
the  princess  Sophia,  electress  of  Hanover  and  the  heirs  of 
her  body  being  protestants,  hereby  utterly  renouncing  and 
abjuring  any  obedience  or  allegiance  unto  any  other  person 
claiming  or  pretending  a  right  to  the  crown  of  this  realm ; 
and  I  do  declare  that  no  foreign  prince,  person,  prelate, 
state  or  potentate  hath  or  ought  to  have  any  jurisdiction, 
po*er,  superiority  preeminence  or  authority,  ecclesuurtical 
or  spiritual,  within  this  realm  :  and  I  make  this  declara- 
tion upon  the  true  faith  of  a  christian.  So  help  me  God." 
This  oath,  however,  has  been  again  altered  by  31  &  32 
Vict.  c.  72;  and  now  the  oath  of  allegiance  is  as  follows : 

"  I, ,  do  swear  that  I  will  be  faithful  and  bear  true 

"  allegiance  to  her  majesty  queen  Victoria,  her  heirs  and 
u  successors,  according  to  law.     So  help  me  God." 


1 


(     12     ) 


CHAPTER  HI. 


What  this  U. 


Law  by  which 
the  church  is 
governed. 


JUS  ECCLE8IAJ8TICUM. 

The  rules  and  laws  which  relate  to  the  ministrations  and 
government,  rights  and  obligations  of  a  church  established 
in  a  state  are  properly  denominated  jus  ecclesiasticum ; 
under  which  head  are  included,  not  only  the  canons  and 
ordinances  made  by  ecclesiastical  authority,  but  also  the 
civil  laws  and  the  customs,  general  and  local,  which  affect 
the  church,  and  which  cannot  with  strict  propriety  be 
included  under  the  usual  title  jus  canonicum. 

This  observation  applies  with  particular  force  to  the 
law  of  the  English  Church ;  for  in  England  the  law  of 
the  church  and  the  state  are,  with  few  exceptions,  the 
same. 

Jus  ecclesiasticum  admits  of  various  divisions:  con- 
sidered as  to  its  origin,  it  is  either  divine  or  human, 
modern  or  recent.  As  canonists  say,  antiquum,  novum 
novissimum.  Considered  as  to  its  object,  it  is  either  public 
or  private. 

( 1.)  Jus  publicum  ecclesiasticum  determines  the  autho- 
rity of  the  universal  church  and  those  who  govern  it. 
(2.)  Jus  privatum  ecclesiasticum  is  concerned  with  the 
rights  and  duties  of  individual  members  of  the  church. 
Jus  publicum  also  admits  of  a  subdivision  into  internal 
and  external : — the  former  being  concerned  with  the  con- 
stitution of  the  church  relatively  to  the  members  of  it ;  the 
latter  being  concerned  with  the  relations  of  the  church  to 
the  state  and  to  other  religious  bodies  not  directly  con- 
nected with  herself. 

The  rights  and  duties  arising  from  these  latter  relations 
will  be  discussed  in  a  later  chapter :  the  former  relations, 
viz.,  those  arising  from  the  union  of  the  church  with  the 
state,  will  be  considered  in  connection  with  the  exposition 
of  the  law  which  governs  each  institution  or  function  of 
the  church. 


(  13  ) 


CHAPTER  IV. 

THE  SOURCES  OP  THE  LAW  OP  THE  CHURCH  OP  ENGLAND. 

An  examination  of  the  laws  by  which  the  Church  of  Eng- 
land is  governed  leads  to  two  certain  conclusions: — 

1.  That  she  has  adhered  in  all  matters  of  importance  to  General 
the  general  principles  of  the  law  of  the   Eastern   and  ET^1}^0* 
Western  Church.  the  ct^h 

2.  That  she  has  at  all  times  before  and  since  the  Re-  of  England, 
formation  claimed  the  right  of  an  independent  church  in 

an  independent  kingdom,  to  be  governed  by  the  laws  which 
she  has  deemed  it  expedient  to  adopt. 

In  the  case  of  Martin  v.  Mackonochie  (a)  the  Dean  of 
the  Arches  said  as  follows :  — "  In  the  history  of  no  kingdom 
is  the  independence  of  the  national  church  written  with  a 
firmer  character  than  in  that  of  England,  in  the  statutes  of 
the  realm,  in  the  decisions  of  judicial  tribunals,  and  the 
debates  of  parliament. 

"  The  constitutions  of  Clarendon,  in  Henry  the  second's 
reign  (a.b.  1164),  though  directly  aimed  at  the  repression 
of  the  inordinate  claims  and  privileges  of  the  national 
church,  were,  no  doubt,  indirectly  e  calculated,'  as  Hume 
observes,  '  to  establish  the  independency  of  England  on 
the  papacy;'  and,  therefore,  when  the  king  sought  Pope 
Alexander's  ratification  of  them,  that  pontiff  annulled  and 
rejected  all  but  six  out  of  the  sixteen  memorable  articles. 

"  The  resistance  of  Beckett,  and,  still  more,  the  general 
feeling  excited  by  the  wicked  and  impolitic  murder  of  that 
prelate,  procured  the  practical  abrogation  of  the  articles 
objected  to,  by  the  enactments  of  Edw.  I.  and  III.,  of 
Rich.  II.,  of  Hen.  IV.  and  V.,  and  of  Edw.  IV. 

"  But  in  the  severe  penalties  attached  to  the  statutes  of 
provisors  and  vramunire  may  be  read  the  steady  determi- 
nation of  the  English  people  to  maintain  an  independent 
national  church,  and  to  resist  the  ultramontane  doctrines 
which  had  taken  root  in  some  other  countries. 

"  The  Statute  of  Provisors  (25  Edw.  III.,  st.  6  (J),  a.d. 

.  1350)  recites  that  '  the  Holy  Church  of  England'  was 

founded  in  the '  estate  of  prelacy  within  the  realm  of 

England'  by  the  king  and  nobles  of  England,  and  forbids 

(a)  2  L  &,  Adm.  &  Eccl.  (6)  25  Edw.  3,  st.  4,  in  « The 
p.  116.  Statutes  Revised/' 
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the  prevalent  abuses  of  the  pope's  bestowing  benefices  upon 
aliens, '  benefices  of  England  which  be  of  the  advowry  of 
the  people  of  Holy  Church,'  the  reservation  of  first-fruits 
to  the  pope,  and  the  provision  or  reservation  of  benefices 
to  Kome.  By  38  Edw.  III.,  st.  2,  c.  1  (a.d.  1363),  per- 
sons receiving  citations  from  Rome  in  courts  pertaining  to 
the  king,  &c,  are  liable  to  the  penalty  of  25  Edw.  III. 

"  The  statute  (a.d.  1392)  16  Kich.  II.,  c.  5,  renders  the 
procuring  of  bulls  from  Rome  liable  to  praemunire,  and  it 
recites  a  variety  of  papal  aggressions  upon  the  privileges  of 
the  crown;  among  other  matters,  as  to  the  translation  of 
bishops  out  of  the  realm,  or  from  one  bishopric  to  another 
within  the  realm ;  and  the  carrying  of  treasure  out  of  the 
realm ;  and  so  the  realm,  destitute  as  well  of  counsel,  as  of 
substance,  to  the  final  destruction  of  the  said  realm,  and  so 
the  crown  of  England,  which  hath  been  so  free  at  all  times 
that  it  hath  been  in  no  earthly  subjection,  but  immediately 
subject  to  God  in  all  things  touching  the  regality  (la 
regalie)  of  the  same  crown,  and  to  none  other,  should  be 
submitted  to  the  pope,  and  the  laws  and  statutes  of  the 
realm  by  him  defeated  and  avoided  at  his  will,  in  perpetual 
destruction  of  the  sovereignty  of  the  kingdom  ot  the  king 
and  lord,  his  crown,  his  royalty,  and  of  all  his  realm,  which 
God  defend. 

"  This  statute  before  the  Reformation,  and  the  subse- 
quent enactment  of  24  Hen.  VIII.,  c.  12,  and  the  great 
case  of  Cawdry  (c)  as  reported  by  Lord  Coke  and  corrected 
by  Bishop  Stiilingfleet,  may  be  said  to  contain  a  treatise  on 
constitutional  law  of  England  upon  the  subject  of  the  usur- 
pation of  the  papal  see  upon  tne  liberties  of  the  national 
church,  and  in  regard  to  the  authority  and  privilege  of  the 
English  crown.  It  would  be  difficult  to  conceive  a  clearer 
or  more  dignified  exposition  of  the  law  upon  this  subject 
than  is  contained  in  the  prefatory  part  of  the  statute  of 
Hen.  VIII.,  *  Where  by  divers  sundry  old  authentick 
histories  and  chronicles  it  is  manifestly  declared  and  ex- 

Eressed,  that  this  realm  of  England  is  an  empire,  and  so 
ath  been  accepted  in  the  world,  governed  by  one  supreme 
head  and  king,  having  the  dignity  and  royal  estate  of  the 
imperial  crown  of  the  same,  unto  whom  a  body  politic, 
compact  of  all  sorts  and  degrees  of  people,  divided  in 
terms,  and  by  names  of  spiritualty  ana  temporalty,  been 
bounden  and  owen  to  bear  next  to  God  a  natural  and 
humble  obedience;  he  being  also  institute  and  furnished, 


(c)  5  Coke,  1.    Stillingfleet's      of  Ecclesiastical   Jurisdiction/' 
Eccl.  Cas.,  "  Of  the  Foundation      vol.  II,  p.  49. 
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by  the  goodness  and  sufferance  of  Almighty  God,  with 
plenary,  whole  and  entire  power,  pre-eminence,  authority, 
prerogative,  and  jurisdiction,  to  render  and  yield  justice, 
and  final  determination  to  all  manner  of  folk,  resiants,  or 
subjects  within  this  his  realm,  in  all  causes,  matters, 
debates,  and  contencions,  happening  to  occur,  insurge,  or 
begin  within  the  limits  thereof  without  restraint  or  provo- 
cation to  any  foreign  princes  or  potentates  of  the  world ; 
the  body  spiritual  whereof  having  power,  when  any  cause 
of  the  law  divine  happened  to  come  in  question,  or  of 
spiritual  learning,  then  it  was  declared,  interpreted,  and 
snowed  by  that  part  of  the  said  body  politic  called  the 
spiritualty,  now  being  usually  called  the  English  Church, 
which  always  hath  been  reputed,  and  also  found  of  that 
sort,  that  both  for  knowledge,  integrity,  and  sufficiency  of 
number,  it  hath  been  always  thought,  and  is  also  at  this 
hour  sufficient,  and  meet  of  itself,  without  the  intermeddling 
of  any  exterior  person  or  persons,  to  declare  and  determine 
all  such  doubts,  and  to  administer  all  such  offices  and 
duties  as  to  their  rooms  spiritual  doth  appertain;  for  the 
due  administration  whereof,  and  to  keep  them  from  cor- 
ruption and  sinister  affection,  the  king's  most  noble  pro- 
genitors, and  the  antecessors  of  the  nobles  of  this  realm, 
have  sufficiently  endowed  the  said  church  both  with  honour 
and  possessions ;  and  the  laws  temporal  for  trial  of  property 
of  lands  and  goods,  and  for  the  conservation  of  the  people 
of  this  realm  in  unity  and  peace,  without  rapine  or  spoil, 
was  and  yet  is  administered,  adjudged,  and  executed  by 
sundry  judges  and  ministers  of  the  other  part  of  the  said 
body  politic,  called  the  temporalty ;  and  both  their  autho- 
rities and  jurisdictions  do  conjoin  together  in  the  due 
administration  of  justice,  the  one  to  help  the  other.' 

"At  the  period  of  the  Reformation  the  national  church 
introduced  an  express  denial  of  the  authority  of  the  pope, — 
henceforth  called  in  all  public  acts  and  documents  the 
Bishop  of  Rome, — into  her  articles  and  canons,  and  an 
acknowledgment  of  the  temporal  supremacy  of  the  crown 
over  the  ecclesiastical  as  well  as  the  civil  state.  Henry 
VIII.  was  excommunicated,  and  in  the  bull  his  subjects 
were  commanded  to  renounce  their  allegiance,  and  the 
nobles  were  ordered  'sub  ejusdem  excommunicationis  ac 
perditionis  bono  rum  suorum  panis?  to  unite  with  all 
christian  princes  in  expelling  Henry  from  England.  Eliza- 
beth was  excommunicated  in  pretty  similar  terms,  but  not 
until  twelve  years  after  her  accession.     In  answer  to  a  re- 

Suest  from  the  emperor  and  other  Roman  Catholic  princes, 
lat  she  would  allow  the  Roman  Catholic  places  of  worship, 
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she  replied  that  she  would  not  allow  them  to  keep  up  a 
distinct  communion,  alleging  her  reasons  in  these  remark- 
able words,  'for  there  was  no  new  faith  propagated  in 
England ;  no  religion  set  up  but  that  which  was  commanded 
by  oar  Saviour  practised  by  the  primitive  church,  and 
unanimously  approved  by  the  fathers  of  the  best  antiquity.' 
The  Roman  Catholics,  both  in  England  and  Ireland,  ap- 
pear to  have  outwardly  conformed  to  the  services  of  the 
church  for  about  ten  years. 

"  The  peculiar  character  of  the  English  people  and  the 
English  Church,  is  also  strongly  shown  in  their  determina- 
tion not  to  admit  the  general  body  of  the  canon  law  into 
these  realms,  but  only  such  portions  of  it  as  were  consistent 
with  the  constitution,  the  common  law,  and  the  peculiar 
usages  of  the  Anglican  church.  The  rules  of  the  general 
canon  law  were  principally  introduced  into  this  country, 
and  considerably  modified  in  their  introduction,  through 
the  medium  of  provincial  constitutions  passed  by  the  autho- 
rity of  the  metropolitans  of  England.  It  is  true  that  the 
pope  endeavoured  to  maintain  his  authority  in  this  matter 
by  sending  legates  from  time  to  time,  and  by  the  device  of 
creating  the  Archbishop  of  Canterbury  '  legatus  nobis '  of 
the  holy  see  (d).  But  England  possesses  in  her  provincial 
constitutions,  collected  by  Lyndewode,  a  body  of  domestic 
ecclesiastical  law,  upon  which,  before  the  Reformation,  a 
national  independent  character  was  in  many  respects  im- 
pressed. The  common  law  was  always  disposed  to  recog- 
nize these  constitutions,  while  to  the  general  canon  law  it 
always  manifested  considerable  averseness. 

"  But  it  has  always  been  the  doctrine  of  the  temporal  and 
ecclesiastical  courts  since  the  Reformation  that  the  consti- 
tutions contained  in  Lyndewode,  and  the  general  usages 
of  the  church,  and  certain  portions  of  the  canon  law  ad- 
mitted by  those  usages,  are  still  binding  upon  the  church 
of  this  realm. 

"  I  will  give  some  instances : 

"  So  late  as  the  year  1848  (e)  criminal  articles  were  pre- 
ferred against  a  clerk  in  holy  orders  for  accepting  a  benefice 
with  cure  of  souls  whilst  in  possession  of  another  benefice 


(d)  "  Thus  much  is  evident,  as 
Gervasius,  in  the  life  of  William, 
at  this  time  (anno  1125)  Arch- 
bishop of  Canterbury,  well  ob- 
serves, that  the  legatine  power 
was  looked  upon  as  a  breach  of 
the  law  of  England,  and  an  inva- 
sion of  the  ancient  liberties  of 


the  English  Church  and  nation, 
as  well  as  the  rights  of  the  sees 
of  Canterbury  and  York  in  par- 
ticular, and  that  the  minds  of  men 
were  scandalized  and  offended  at 
it "  Inett's  "  Origines  Angli- 
can*," vol.  II.,  p.  223. 
(<•)  Burder  v.  Mavor,  6  N.  of  C.  1 . 
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"  with  a  cure  of  souls  without  dispensation.  The  articles 
alleged  that  by  the  29th  canon  of  the  24th  Council  of 
Lateran,  a.d.  1215,  he  was  ipso  jure  deprived  of  the  first 
living.  Sir  H.  Jenner  Fust  observed  (f)9  '  The  first  of 
the  articles  sets  forth  the  law,  namely,  that  by  a  decree  of 
the  Council  of  Lateran,  when  any  person  in  possession  of 
a  benefice  with  cure  of  souls  shall  accept  another  like  bene- 
fice, the  former  becomes  void,  that  is,  he  loses  that  benefice, 
and  that  is  the  law  of  this  country  at  this  time.  The 
Statute  of  Henry  VIII.  does  not  affect  this  law,  except 
that  it  makes  the  other  living  voidable ;  that  is,  by  sentence, 

or  void  by  presentation  of  the  patron.' 

***** 

" '  Under  these  circumstances,  the  facts  being  proved,  the 
court  is  bound  to  sign  a  sentence,  declaring  the  perpetual 
curacy  of  Forest  Hill  void  by  Mr.  Mavor's  acceptance  of 
another  benefice  with  cure  of  souls.' 

"  In  the  case  of  Saunders  y.  Head(g),  Sir  Herbert 
Jenner  Fust  said,  '  It  has  been  made  a  subject  of  com- 
plaint, on  behalf  of  Mr.  Head,  that  the  articles  do  not 
contain  any  specification  of  the  law  relied  on  to  establish 
them ;  that  the  first  article  is  merely  general,  and  that, 
under  such  general  pleading,  it  is  difficult  for  a  defendant 
to  know  how  to  address  himself  to  the  question  of  law 
applicable  to  his  case ;  that  the  canon  law  has  been  referred 

to  generally  without  particular  specification.' 

***** 

"  '  Now  the  objection  taken  in  this  case  is  not  taken  for 
the  first  time,  it  has  been  frequently  taken  in  this  court, 
and,  as  often,  overruled.  The  answer  always  given  to  the 
objection  is,  that  where  the  general  law  ecclesiastical  is 
relied  on,  it  is  not  necessary  to  plead  specifically;  that 
where  the  offence  is  one  generally  cognizable  in  the 
ecclesiastical  court  it  is  not  necessary  to  point  out  the 
particular  canon  or  statute  on  which  the  proceedings  are 
founded.' 

"  In  the  case  of  Kemp  v.  Wickes  (h\  Sir  John  Nicholl 
said, — '  The  law  of  the  Church  of  England,  and  its 
history  are  to  be  deduced  from  the  ancient  general  canon 
law,  from  the  particular  constitutions  made  in  this  country 
to  regulate  the  English  church,  from  our  own  canons,  from 
the  rubric,  and  from  any  acts  of  parliament  that  may  have 
passed  upon  the  subject ;  and  the  whole  may  be  illustrated 
also  by  the  writings  of  eminent  persons. 

(/)  Page  3.  (g)  3  Curt.  Rep.  p.  577. 

(h)  3  Phillim.  Rep.  276. 

r.    vol.  i.  c 
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General  pnn-  "  In  the  year  1866  a  royal  licence  was  granted  to  Con- 
cipiesofthe  Tocation  to  alter  certain  canons  of  1603;  the  licence 
Ch^rVhof  recited  the  25th  of  Hen.  VIII.  c.  19,  restraining  the 
England.  meeting  of  Convocation,  and  continued  as  follows : — 

"  «  And  farther,  by  the  said  act  it  is  provided  that  no 
canons,  constitutions,  or  ordinance  should  be  made  or 
put  in  execution  within  this  realm,  by  authority  of  the 
convocation  of  the  clergy,  which  shall  be  contrariant  or 
repugnant  to  the  king's  prerogative  royal,  or  the  customs, 
laws,  or  statutes  of  this  realm,  anything  in  the  said  act  to 
the  contrary  thereof  notwithstanding ;  and  lastly,  it  is  also 
provided  by  the  said  act  that  such  canons,  constitutions, 
ordinances,  and  synodals  provincial  which  then  were 
already  made,  and  which  were  not  contrary  or  repugnant 
to  the  laws,  statutes,  and  customs  of  this  realm,  nor 
to  the  damage  or  hurt  of  the  king's  prerogative  royal, 
should  then  still  be  used  and  executed  as  they  were  upon 
making  of  the  said  act,  till  such  time  as  they  should  be 
viewed,  searched,  or  otherwise  ordered  and  determined  by 
the  persons  mentioned  in  the  said  act,  or  the  more  part  of 
them,  according  to  the  tenor  or  form  and  effect  of  the  said 
act,  as  by  the  said  act  amongst  divers  other  things  more 
fully  and  at  large  it  doth  and  may  appear.'  " 
Canon  law.  Chief  Justice    Hale   says,  "  I   conceive    that,  when 

Christianity  was  first  introduced  into  this  land,  it  came  not 
without  some  form  of  external  ecclesiastical  discipline  or 
coercion,  though  at  first  it  entered  into  the  world  without 
it,  but  that  external  discipline  could  not  bind  any  man  to 
submit  to  it,  but  either  by  force  of  the  supreme  civil  power, 
where  the  governors  received  it,  or  by  the  voluntary  sub- 
mission of  the  particular  persons  that  did  receive  it;  if  the 
former,  then  it  was  the  civil  power  of  the  kingdom  which 

give  that  form  of  ecclesiastical  discipline  its  life :  if  the 
tter,  it  was  but  a  voluntary  pact  or  submission  which 
could  not  give  it  power  longer  than  the  party  submitting 
pleased,  and  then  the  king  allowed,  connived  at,  and  did 
not  prohibit  it ;  and  this,  by  degrees,  introduced  a  custom 
whereby  it  became  equal  to  other  customs  or  usages"  (A). 

Justice   Whitlock,  in   Evans  v.    Oioen(i)9   observes: 
"  There  is  a  common  law  ecclesiastical,  as  well  as  our 
common  law,  jus  commune  ecclesiasticum,  as  well  as  jus 
commune  laicum" 
Reg.  t.  mills.      "  I  know  of  no  authority,'-  observes  Hoffman  (j)9 


m 


(h)  MS.  quoted  by  Lord  Hard- 
wicke  in  Middleton  v.  Crofts^  2 
Atk.  Rep.  669. 

(»)  God.  Rep.  432. 


(J)  An  American  writer  on  the 
Law  of  the  Church,  p.  45. '  New 
York,  1850. 
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which  the  rule  upon  this  subject  is  stated  with  more  pre- 
cision and  accuracy  than  in  the  opinion  of  Chief  Justice 
Tindal,  in  the  Queen  v.  Mittis  (A).  I  proceed  in  the  last 
place  to  endeavour  to  show  that  the  law  by  which  the 
spiritual  courts  of  this  kingdom  have  from  the  earliest 
time  been  governed  and  regulated,  is  not  the  general  canon 
law  of  Europe,  imported  as  a  body  of  law  into  this  kingdom, 
and  governing  those  courts  proprio  vigore,  but  instead 
thereof  an  ecclesiastical  law,  of  which  the  general  canon 
law  is  no  doubt  the  basis,  but  which  has  been  modified  and 
altered  from  time  to  time  by  the  ecclesiastical  constitutions 
of  our  archbishops  and  bishops,  and  by  the  legislature  of 
the  realm,  and  which  has  been  known  from  early  times  by 
the  distinguishing  title  of  the  King's  Ecclesiastical  Law. 
.  .  .  .  That  the  canon  law  of  Europe  does  not,  and 
never  did,  as  a  body  of  laws,  form  part  of  the  law  of 
England  has  been  long  settled  and  established  law." 

So  Lord  Abinger  (/),  "  The  learned  judges  have, 
I  think,  satisfactorily  derived  it "  (i.  e.9  the  ecclesiastical 
law  of  England)  "  from  the  constitutions  of  the  synods  and 
councils  in  England,  before  the  authority  of  the  pope  was 
acknowledged  in  this  country.  I  take  thatpart  only  of  the 
foreign  law  to  be  the  ecclesiastical  law  of  England,  which 
has  been  adopted  by  parliament  or  the  courts  of  this 
country  "(wt). 

The  law  of  the  Church  of  England  is,  then,  derived  Sources  of 
from  the  leading  general  councils  of  the  undivided  church,  ^ lAW* 
from  a  practice  and  usage  incorporating  portions  of  the 
general  canonical  jurisprudence,  from  provincial  constitu- 
tions, from  canons  passed  by  her  clergy  and  confirmed  by 
the  crown  in  convocation,  and  from  statutes  enacted  by 
parliament,  that  is,  the  crown,  the  spiritualty  and  the  tem- 
porary of  the  realm. 

(Jfc)  10  Clark  &  Finelly,  678.  (m)  See  Lord  Cottenham  to 

(/)  Ibid.  745.  the  same  effect.    Ibid.  876. 


c2 


(     20    ) 


CHAPTER  V. 


Members  of 
the  church. 


CLERGY  AND  LAITT. 

The  members  of  the  church  (ecclesia)  may  be  not  incon- 
veniently considered  under  four  categories. 

1.  That  which  includes  those  who  have  a  peculiar  and 
separated  position  in  the  church,  to  whom  belongs  the 
status  ecclesiasticus  specialise  bishops,  priests  or  deacons, 
who  belong  to  the  status  clericalis  or  the  clergy,  who  are 
by  their  ordination  distinguished  from  the  laity  (a). 

2.  That  which  includes  those  who  discharge  the  duties 
of  a  clerical  office,  whether  attached  to  a  see  or  college,  or 
cathedral,  or  hospital,  or  almshouse,  or  to  a  simple  bene- 
fice with  cure  of  souls,  or  to  a  curacy  according  to  the 
custom  of  the  English  Church. 

This  is  sometimes  designated  status  ecclesiasticus  sensu 
stricto. 

3.  That  which  includes  those  who,  not  being  in  holy 
orders,  have,  as  laymen,  an  official  or  peculiar  connection 
with  the  church:  who  discharge  offices  connected  with 
the  administration  and  discipline  of  the  church:  official 
principals  of  the  courts  of  the  province,  chancellors  of 
dioceses,  vicars-general,  commissaries,  officials  of  arch- 
deaconries, apparitors,  churchwardens.  To  this  category 
belong  also  clerks,  lay  readers,  laymen  authorized  by  the 
bishop  to  perform  certain  acts,  members  of  religious 
fraternities,  and  sisterhoods  belonging  to  the  Church  of 
England  (b). 

4.  That  which  includes  all  the  faithful  {jideles)  who, 
having  been  duly  received  into  the  church,  are  entitled  to 
the  benefit  of  her  ministrations  and  sacraments  until  they 
have  been  excommunicated  (c). 


(a)  Roman  canonists  add  the 
category  of  those  who  have  bound 
themselves  by  irrevocable  vows 
and  solemn  obligations  to  what 
is  technically  called  a  religious 
life,  who  have,  as  our  law  books 
used  to  say,  entered  into  religion. 
This  class  was  again  subdivided 
into  regular  (regulates)  as  op- 
posed to  secular  (seculares),  but 
it  is  a  class  no  longer  recognized 
by  our  law. 

(b)  Monks  were  rarely  in  holy 
orders  before  the  tenth  century. 


(c)  Kemp  v.  Wickes,  3  Phillim. 
274;  Escott  v.  Mastin,  2  Curteis, 
692 ;  Mastin  v.  Escott,  4  Moore, 
P.  C.  104;  Charge  of  Bishop  of 
Exeter,  1 842 ;  Titchmarch  v.  Chap- 
man, 3  Curteis,  840;  Art.  33, 
Can.  65,  85;  5  Eliz.  c.  23;  53 
Geo.  3.  c.  127:  English  Prayer 
Book — the  Order  for  the  Burial 
of  the  Dead,  first  Rubric;  the 
Order  for  the  administration  of 
the  Lord's  Supper,  Rubrics  pre- 
fixed to  Communion  Service  and 
after  Nicene  Creed. 
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PART  II. 

ORDERS  AND  OFFICES  OF  THE 

CHURCH. 


CHAPTER  I. 

BISHOPS. 

Sect.  1. — Early  History  of  Bishops  and  Archbishops. 

2. — Archbishops  and  Bishops  in  England,  gene- 
rally. 

3. —  The  Archbishops  of  England. 

4. — Form  and  Manner  of  making  and  conse- 
crating Archbishops  and  Bishops. 

5. —  Concerning  Residence  at  their  Cathedrals. 

6. —  Concerning  their  Attendance  in  Parliament. 

7. — Spiritualties  of  Bishoprics  in  the  Time  of  Vo> 
cation. 

8. —  Temporalities  of  Bishoprics  in  the  Time  of 
Vacation. 

9. — Archbishops'  Jurisdiction  over  their  Provincial 
Bishops. 

Sect.  1. — Early  History  of  Bishops  and  Archbishops. 

The  Ultramontanists  (a)  maintain  that  the  bishops  do  not  Theories  m 
obtain  their  authority  immediately  from  God,  as  the  true  *°  bishops, 
successors  of  the  apostles,  but  mediately  through  the  power 
of  the  pope — inasmuch  as  the  pope  is  not  only  the  patriarch 
of  the  Western  Church,  but  the  head  of  the  whole  visible 
church,  as  the  successor  of  St.  Peter. 

The  Greek  Church,  as  well  as  the  Anglican,  American, 
Scotch,  Irish  and  Colonial  Episcopal  Churches,  maintain 
that,  as  the  successor  of  St.  Peter,  the  pope  has  no  such 
status,  but  that  our  Lord  gave  to  St.  Peter,  to  whose 
bishopric  the  pope  succeeded,  the  same  authority  as  that 
which  he  gave  to  the  other  apostles  (ft) ;  that  they  all,  after 

(a)  Walter,  §§  145,  223,  228.  Christ  himself  being  the   chief 

(b)  "  Oh  Almighty  God,  who  corner  stone,"  &c.  (English 
hast  built  thy  church  upon  the  Prayer  Book,  Collect  for  St. 
apostles    and    prophets,    Jesus  Simon  and  St.  Jude,  apostles). 
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Early  history 
of  bishops. 


his  death,  equally  exercised  this  authority — that  they  con- 
stituted bishops  as  their  legitimate  successors  and  as  the 
spiritual  rulers  of  the  church.  To  these  was  committed 
the  potestas  ordinis,  which  relates  to  the  administration  of 
the  sacraments  and  the  performance  of  public  worship, — 
deriving  its  name  from  the  fact  that  these  functions  are 
discharged  by  those  in  holy  orders,  which  the  bishop  con- 
fers :  and  the  potestas  jurisdictionis,  if  the  word  jurisdictio 
can  be  properly  applied  to  express  an  authority  which  per 
se,  and  apart  from  the  assistance  of  the  state,  can  exercise 
no  physical  or  external  coercion  on  those  who  are  not  the 
subjects  of  it. 

The  great  authorities  referred  to  in  the  note  (c)  should 
be  consulted  by  those  who  wish  to  be  thoroughly  conversant 
with  a  detailed  history  of  the  origin  and  continuance  of 
the  order  of  bishops  in  the  christian  church  throughout 
every  country  where  that  church  has  been  permitted  to 
flourish,  as  well  as  in  our  own  islands.  The  history  of 
episcopacy  in  the  latter  is  sketched  with  much  spirit  and 
fidelity  by  Palmer  in  his  Antiquities  of  the  English 
Ritual  (d).  "  The  church  (says  Giannone),  even  during 
the  three  first  centuries,  knew  no  other  hierarchy,  no  other 
orders  than  those  of  bishops,  priests  and  deacons  "  (  e\  But 
this  assertion,  though  generally  true,  requires  some  qualifi- 
cation; for  the  language  of  the  Council  of  Nice  (a.d.  325), 
renders  it  quite  clear  that  certain  bishops  had  a  pre- 
eminence and  dignity  above  the  rest.  "  Let  those  customs 
(said  this  council)  remain  in  force  which  have  been  of  old 
the  customs  (&qxouol  ld»j)  of  Egypt,  and  Lybia  and  Penta- 
polis ;  by  which  customs  the  Bishop  of  Alexandria  hath 
authority  over  all  these,  and  the  rather,  that  this  hath  also 
been  the  use  of  the  bishops  of  Rome,  and  the  same  hath 
been  observed  in  Antioch  and  in  other  provinces."  The 
first  Council  of  Constantinople,  held  eighty  years  after  the 
Nicene  Synod,  added  the  Bishop  of  Constantinople  to  the 
number  of  these  primates  or  metropolitans  of  Alexandria, 
Antioch  and  Rome,  assigning  him  a  place  second  in  dignity 
to  the  latter  (/).     In  the  first  times  of  the  church  (the 


(c)  Van  Espen,  pars  1,  lit.  13, 
de  Elect,  et  Nomin.  Episcoporum; 
Thomassini  Vet.  et  Nova  Eccles. 
Disciplina,  vol.  ii.  p.  313,  de 
Episcop.  Elect,  et  Confirm atione; 
Giannone,  lib.  1  ed.  2,  Istoria 
Civile  di  Napoli;  Bingham's 
Eccles.  Antiq. ;  Stillingfleet's 
Orig.  Brit.;  Hooker's  Eccles. 
Polity,  6th,  7th  and  8th  books. 


Christenthum  und  Kirche,  von 
J.  Von  Dollinger,  Regensburg, 
iii.  Buch,  §S  12  —  22;  Walter, 
Lehrbuch  des  Kirchenrechts, 
§§  143,  228. 

(d)  Vol.  ii.  246. 

(e)  L.  1,  c.  xi.  s.  4, 1st.  Civil, 
di  Napoli. 

(/)  So  Cyprian  (±.  d.  280)  was 
Metropolitan  of  Carthage;  and 
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very  learned  Professor  Walter  observes)  (g)  the  nomina- 
tion of  bishops  was  conducted  in  strict  accordance  with  the 
precedent  set  by  the  apostles.  The  neighbouring  bishops 
invoking  the  clerus  and  the  congregations  of  the  widowed 
see,  chose  the  new  bishop,  examined  him,  and  forthwith 
consecrated  him  to  his  office.  By  degrees  these  three 
actions  became  more  and  more  severed  and  underwent 
certain  changes.  The  choice  was  made  by  the  clergy,  the 
municipality  (prdo)9  the  higher  officers  (honor ati),  and  the 
citizens.  The  metropolitan,  assisted  by  the  bishops  of  his 
province,  examined  the  candidate.  The  ordination  or 
consecration  was  performed  within  the  space  of  three 
months  by  the  metropolitan  and  his  comprovincial  bishops 
—by  three  bishops  at  the  least.  But  it  was  not  till  after 
Constantine  had  publicly  embraced  Christianity  that  the 
dignities  of  metropolitans,  archbishops,  primates,  exarchs 
or  patriarchs,  were  so  established  in  die  church  as  to 
correspond  with  the  secular  magistracies  of  the  state ;  and 
from  this  period  these  titles  seem  to  have  been  bestowed  (A) 
with  reference  to  the  greater  or  less  extent  of  the  provinces 
over  which  they  held  spiritual  sway.  The  metropolitans 
were  so  called  because  they  presided  over  the  churches  of 
the  principal  cities  of  the  province.  It  was  their  duty  not 
only  to  ordain,  as  has  been  said,  the  bishops  of  their  pro- 
vince, but  also  to  convoke  provincial  councils,  and  to 
exercise  a  general  superintendence  over  the  doctrine  and 
discipline  of  the  bishops  and  clergy  within  the  provinces. 
These  are  the  functions  ascribed  to  them  by  the  Council 
of  Nice  (a.d.  325),  bv  the  councils  which  followed  soon 
afterwards,  by  the  ecclesiastical  writers  of  the  fourth  and 
fifth  centuries,  and  by  the  edicts  of  Justinian  ( i).  The  title 
of  archbishop  was  one  of  honour,  but  brought  with  it  no 
authority,  and  was  at  first  very  rarely  bestowed,  and  only 
on  the  most  distinguished  bishops.  The  name  is  not  to  be 
met  with  during  the  three  first  centuries.  It  occurs  for 
the  first  time  in  the  fourth  century,  and  St.  Athanasius 
appears  to  have  been  among  the  earliest  who  were  distin- 


archbishop  Usher  and  others  con- 
ceive that  the  bishops  of  the  seven 
churches  in  Asia  were  metro- 
politans. 

(9)  §226. 

(h)  The  word  diocese  was  bor- 
rowed from  the  Roman  govern- 
ment, who  had  adopted  it  from 
the  Greeks.  "Si  quid  habebis, 
cum  aliquo  Hellespontio  contro- 
vereiae  nt  in  illam  fou«#<v  reji- 


»» 


cias."  Gic.  fam.  ep.  53,  1.  13. 
For  a  province  was  parcelled  oat 
into  dioceses;  and  Cicero  here 
requests  the  Propraetor  that  his 
friend's  cause  may  be  heard  in 
the  court  of  the  diocese  at  the 
Hellespont,  and  not  in  the  chief 
or  metropolitan  court  of  the  pro- 
vince,, i.  e.  Ephesus. 
(0  Novel.  123. 


24 


ORDERS  AND  OFFICES  OF  THE  CHURCH. 


Election  of 
bishops. 


Origin  of 
cathedral 
chapters  and 
of  the  college 
of  cardinals, 


guished  by  this  title  (/).  In  the  fifth  century  it  was  conferred 
on  the  bishops  of  Rome,  Antioch,  Alexandria,  Constanti- 
nople, Jerusalem,  Ephesus,  and  Thessalonica.  Gregory  the 
Great  extended  it  much  farther.  In  the  eighth  century  it 
became  still  more  common,  and  in  later  times  was  bestowed 
upon  all  metropolitans,  and  occasionally,  as  in  the  Neapoli- 
tan dominions,  upon  simple  bishops  (m).  The  exarch  or  pa- 
triarch presided  over  the  whole  civil  diocese,  and  therefore 
over  all  the  metropolitans  of  the  different  provinces  which 
composed  it.  Thomassin  establishes  three  propositions  with 
respect  to  the  election  of  the  bishops  during  the  first  cen- 
turies. These  propositions,  the  fniit  of  a  very  long  and 
learned  inquiry,  are,  1,  that  the  bishops  exercised  the  chief 
influence  in  the  election  of  another  bishop  {electores  pri- 
maries fuisse  episcopos) :  2,  that  though  the  people  were 
always  among  the  electors,  their  voice  carried  with  it  less 
weight  than  that  of  the  clergy  (clero  plus  tributum  quam 
populo):  3,  that  the  consent  of  the  prince  was  an  indis- 
pensable preliminary  to  the  consecration  of  the  bishop  by 
the  metropolitan  (consensum  regis  necessarium).  The  part 
which  the  people  took  in  the  election  of  the  early  bishops 
rests  on  indubitable  proofs.  Theodoretus'  complaint  against 
Lucius  the  Arian  is,  that  he  was  chosen  "  non  episcoporum 
orthodoxorum  synodo,  non  clericorum  virorum  suffragio, 
non  petitione  populorum,  ut  ecclesia  leges  prcecipiunt" 
And  on  the  other  hand,  St.  Athanasius,  desiring  to  justify 
himself  from  the  aspersions  of  his  calumniators,  asserts, 
"  omnia  canonic^  inquiri  et  peragi  decebat,  prsesentibus 
populis  et  clericis."  There  is  also  a  very  remarkable  letter 
of  Gregory  VII.,  cited  by  Van  Espen,  in  which  that  pontiff 
charges  the  "  episcopum  Aurelianensem"  amongst  other 
offences,  "sine  idoned  cleri  et  populi  electione  ecclesiam 
invasisse.n  Van  Espen  seems  to  estimate  the  influence 
of  the  people  in  these  elections  more  highly  than  Thomas- 
sin,  especially  in  the  Latin  Church.  Certain  it  is,  however, 
that  as  the  numbers  of  the  clergy  increased,  they  gradually 
excluded  the  people  altogether.  But  before  the  thirteenth 
century,  their  own  influence  was  transferred  to  the  cathedral 
chapters, ' *  quasi  clerum  reprasentantia?  who  became  and 
are  in  England  nominally  to  this  day  the  sole  electors  of 
the  bishop  (n).  The  origin  of  this  now  universal  practice 
is  traced  by  Van  Espen  (citing  Onuphrius)  to  the  long 


(/)  He  was  elevated  from  the 
humble  rank  of  deacon  to  the 
archiepiscopal  throne  of  Egypt, 
and  filled  that  eminent  station 
above  forty-Bix  years,  a.  d.  326 — 


373. 

(m)  Like  the  title  Primus  in 
the  Scotch  Church. 

(n)  About  the  time  of  Innocent 
III. 
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schism  which  occurred  about  the  election  of  Alexander  III. 
to  the  papacy,  which  led  to  the  transference  of  this  right 
to  the  college  of  cardinals,  as  the  representatives  of  the 
Roman  clergy.  It  is  remarkable  that  no  mention  of  this 
privilege  of  cardinals  and  chapters  is  to  be  found  in  the 
older  canons,  or  the  "Decretum"  of  Gratian.  In  these 
the  right  of  election  is  simply  alleged  as  belonging  to 
the  cle^y ;  with  whom  the  bishop  &  desired  to  transact 
"  major  a  ecclesice  negotia."  It  would  seem  that  towards 
the  beginning  of  the  thirteenth  century  this  right  of  the 
chapters  to  elect  bishops  was  established,  which  Van  Espen 
condemns  as  a  manifest  departure  from  the  spirit  of  the 
ancient  canons  (0). 

The  consent  of  the  prince  seems  to  have  been  in-  Consent  of 
variably  considered  as  necessary  for  the  due  election  of  the  ^  P111106- 
bishop  since  the  time  of  Constantine.  There  are  many 
imperial  constitutions  upon  this  subject,  as  well  as  upon 
points  of  general  canonical  discipline.  That  of  Justinian, 
"  de  examinatione  et  conjirmatione  Episcoporum"  is  alone 
sufficient  evidence  of  the  practice  of  the  Eastern  Church  in 
submitting  their  episcopal  choice  to  the  approbation  or 
refusal  of  their  temporal  sovereign.  The  same  custom 
prevailed  universally  m  the  Western  Church.  The  Council 
of  Toledo  (a.d.  681)  even  went  so  far  as  to  declare  that 
Spanish  sovereigns  nominated  bishops  "  suo  nutuf  and 
the  great  Spanish  canonist,  Covarruvias  I »),  pronounces 
such  nomination  to  be  a  monarchical  privilege,  "  vi  juris 
patronatus."  Various  "  concordats"  establish  this  to  have 
been  the  custom  of  the  Gallican  Church,  as  well  as  the 
independence  of  that  church  on  the  Roman  See.  The 
same  power  has  been  immemorially  exercised  by  the  kings 
of  England  (q).  It  has  been  established  by  abundant 
proof  that  the  Pope's  attempt  to  resist  this  privilege  was 
never  successful  in  this  country.  Speaking  of  the  creation 
of  bishops  after  a.  d.  1000,  Thomassin  says, "  trqjicientibus 
nobis  ex  Gallia  in  Angliam  ecedem  leges ,  eadem  canonicce 
doctrince  occurrent  documenta,  non  eadem  religio  aut 
observantia  in  sedem  apostolicam"  (i.e.  Rome).     It  is  in 


(o)  "Quid  enim  propria  est 
Synodus  Dioecesana,  nisi  conven- 
tus  constans  ex  Episcopo  et  clero 
suae  Dioecesis,  praesertim  eorum 
de  clero  qui  un&  cum  ipso  curam 
animarum  sustinent"  Van  Es- 
pen, 1.  13,  p.  1. 

(j>)  Covarruv.  ad  cap.  Posses- 
sor, pt.  2,  s.  10,  5.    At  one  time 


the  chapters  had  the  right  of 
electing,  and  then  they  sought  a 
license  from  the  king  as  a  pre- 
liminary, and  his  confirmation  of 
their  choice.    Ibid. 

{q)  See  Bede's  account  of  Al- 
fred's nomination  of  Wilfred,  1. 
50,  c.  20. 
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Hooker's  de- 
scription of 
episcopal 
powers. 


fine  the  general  opinion  of  all  canonists  that  catholio 
princes,  in  countries  where  church  and  state  are  united, 
have  a  right  to  nominate  the  bishop,  as  a  private  patron 
has  the  right  to  present  his  clerk,  under  the  same  con- 
dition, that  the  presentee  be  "  idoneus." 

The  earliest  account  of  English  bishops  is  the  record  of 
their  appearance  at  the  councils  of  Aries,  Nice,  Sardica, 
and  Ariminium,  in  the  fourth  century.  The  episcopacy 
of  thiB  country  may  be  traced  in  an  unbroken  cnain  from 
this  very  early  period  to  the  present  day.  It  would  seem 
that  in  the  ninth  century  Irish  prelates  converted  a  great 
part  of  the  pagan  invaders  in  the  north  of  England,  con- 
temporaneously with  the  conversion  of  the  Anglo-Saxons 
by  St.  Augustine  (r).  Bede  (*}  gives  an  account  of  the 
conference  of  seven  British  bisnops  with  St.  Augustine. 
The  learned  Hooker's  description  of  episcopal  powers  and 
functions  is  as  follows : — "  A  bishop  is  a  minister  of  God, 
unto  whom,  with  permanent  continuance,  there  is  given, 
not  only  power  of  administering  the  word  and  sacraments, 
which  power  other  presbyters  have,  but  also  a  further 
power  to  ordain  ecclesiastical  persons,  and  a  power  of 
chiefly  in  government  over  presbyters  as  well  aB  laymen, 
—a  power  to  be  by  way  of  jurisdiction — a  pastor  even  to 
pastors  themselves.  So  that  this  office,  as  he  is  a  pres- 
byter or  pastor,  consisteth  in  those  things  which  are  com- 
mon unto  him  with  other  pastors,  as  in  ministering  the 
word  and  sacraments ;  but  those  things  incident  unto  his 
office,  which  do  properly  make  him  a  bishop,  cannot  be 
common  unto  him  with  other  pastors.  Now  even  as 
pastors,  so  likewise  bishops,  being  principal  pastors,  are 
either  at  large  or  else  with  restraint :  at  large,  when  the 
subject  of  their  regiment  is  indefinite,  and  not  tied  to  any 
certain  place :  bisnops  with  restraint  are  they  whose  regi- 
ment over  the  church  is  contained  with  some  definite,  local 
compass ;  beyond  which  compass  their  jurisdiction  reacheth 
not.  Such  therefore  we  alway  mean,  when  we  speak  of  that 
regiment  by  bishops,  which  we  hold  a  thing  most  lawful, 
divine  and  holy,  in  the  Church  of  Christ  (*). 


(r)  Stillingfleet's  Origines  Brit, 
ch.  2,  3,  4. 
(«)  L.  2,  o.  2. 


(t)  Ecclesiastical  Polity,  bk. 
vii.,  vol.  ii. 
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Sect.  2. —  Of  Archbishops  and  Bishops  in  England, 

generally. 

The  temporalities  of  archbishops  and  bishops  are  dealt 
with  later  in  the  same  Part  that  treats  of  the  temporalities 
of  all  the  beneficed  clergy.  By  23  &  24  Vict.  c.  124,  and 
29  &  30  Vict.  c.  1115  provision  is  made  for  transferring 
these  temporalities  in  some  cases  to  the  care  of  the  eccle- 
siastical commissioners  and  for  the  allowances  to  be  made 
to  archbishops  and  bishops. 

By  the  preface  to  the  form  and  manner  of  making,  Age  of  persons 
ordaining,  and  consecrating  of  bishops,  priests  and  deacons  *9j*  m*de 
(confirmed  by  act  of  parliament,  3  &  4  Edw.  6,  c.  10 ;  5  &        °^ 
6  Edw.  6,  c.  1 ;  8  Eliz.  c.  1 ;  14  Car.  2,  c.  4)  every  man 
which  is  to  be  ordained  or  consecrated  bishop  shall  be  full 
thirty  years  of  age. 

The  reason  given  by  the  canon  law  is,  that  our  Saviour 
was  baptised  and  began  to  preach  at  this  age  (u). 

The  ancient  Britons  are  believed  to  have  had  at  least  Constitution 
one  archiepiscopal  see  before  the  times  of  St.  Augustine,  ^f^^li 
viz.  at  Caerleon,  or  (as  some  would  have  it)  at  Lan-  fcTEDriand. 
daff(ar). 

The  ecclesiastical  state  of  England  and  Wales  is  now 
divided  only  into  two  provinces  or  archbishoprics — Canter- 
bury and  x  ork.  Each  archbishop  has  within  his  province 
bishops  of  several  dioceses.  The  Archbishop  of  Canter- 
bury nas  under  him  within  his  province,  of  ancient  founda- 
tions, Rochester,  London,  Winchester,  Norwich,  Lincoln, 
Ely,  Chichester,  Salisbury,  Exeter,  Bath  and  Wells, 
Worcester,  Coventry,  and  Lichfield,  Hereford,  Landaff, 
St.  David's,  Bangor,  and  St.  Asaph;  and  four  founded  Bishoprics 
by  King  Henry  VIIL,  erected  out  of  the  ruins  of  dissolved  fjJJJJ^  bjr 
monasteries,  viz.  Gloucester  and  Bristol  (now  united), 
Peterborough  and  Oxford.  The  Archbishop  of  York  has 
under  him  six,  viz.  the  bishop  of  the  county  palatine  of 
Chester,  newly  erected  by  King  Henry  VIIL,  and  an- 
nexed by  him  to  the  archbishopric  of  York ;  of  the  county 
palatine  of  Durham ;  of  Carlisle ;  and  of  the  Isle  of  Man, 
annexed  to  the  province  of  York,  by  King  Henry  VIIL ; 
and  the  two  recently  created  sees  of  Ripon  and  Man- 
chester. "  But  a  greater  number  this  archbishop  anciently 
had,  which  time  hath  taken  from  him  (y)." 

The  statute  6  &  7  Will  4,  c.  77,  which  has  created 

(it)  Dirt.  78,  cap.  3.  (x)  John.  35 ;  God.  17. 

(y)  1  Inst.  94. 
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Act  of  6  &  7 
WilL  4,  c  77. 


Recommen- 
dations of  the 
ecclesiastical 
commissioners. 


Recital  of 
commissions 
and  reports. 


these  two  new  bishoprics,  has  also  remodelled  the  state  of 
the  old  dioceses  by  an  entirely  new  adjustment  of  the  re- 
venues and  patronage  of  each  see,  and  by  extending  or 
curtailing  the  parishes  and  counties  hitherto  subject  to 
their  spiritual  jurisdiction.  This  act  is  entitled  "  An  Act 
for  carrying  into  effect  the  reports  of  the  commissioners 
appointed  to  consider  the  state  of  the  established  church 
in  England  and  Wales,  with  reference  to  ecclesiastical 
duties  and  revenues,  so  far  as  they  relate  to  episcopal  dio- 
ceses, revenues,  and  patronage."  It  recites  the  appoint- 
ment and  reports  of  two  previous  commissions ;  it  recom- 
mends the  appointment  of  fresh  commissioners  (the 
Archbishops  of  Canterbury  and  York,  the  Bishop  of 
London  for  the  time  being,  and  certain  great  officers  of 
state),  to  carry  into  effect  the  recommendations  contained 
in  four  reports  of  previous  commissioners ;  empowers  the 
new  commission  to  lay  these  schemes  before  the  king  in 
council,  and  enacts  that  such  schemes  shall  become  laws 
when  gazetted  in  the  London  Gazette.  All  the  alterations 
proposed  are  to  take  effect  with  the  consent  of  the  bishop 
after  the  4th  day  of  March,  1836,  or,  in  the  event  of  such, 
consent  being  withheld,  on  the  avoidance  of  each  see  after 
such  date.     The  act  provides  as  follows : — 

"  Whereas  his  Majesty  was  pleased,  on  the  fourth  day 
of  February  and  on  the  sixth  day  of  June,  in  the  year  one 
thousand  eight  hundred  and  thirty-five,  to  issue  two 
several  commissions  to  certain  persons  therein  respectively 
named,  directing  them  to  consider  the  state  of  the  several 
dioceses  in  England  and  Wales,  with  reference  to  the 
amount  of  their  revenues,  and  the  more  equal  distribution 
of  episcopal  duties,  and  the  prevention  of  the  necessity  of 
attaching  by  commendam  to  bishoprics  benefices  with 
cure  of  souls,  and  to  consider  also  the  state  of  the  several 
cathedral  and  collegiate  churches  in  England  and  Wales, 
with  a  view  to  the  suggestion  of  such  measures  as  may 
render  them  conducive  to  the  efficiency  of  the  Established 
Church,  and  to  devise  the  best  mode  of  providing  for  the 
cure  of  souls,  with  special  reference  to  the  residence  of  the 
clergy  on  their  respective  benefices;  And  whereas  the  said 
commissioners  have,  in  pursuance  of  such  directions,  made 
four  several  reports  to  his  Majesty  bearing  date  respec- 
tively the  seventeenth  day  of  March,  one  thousand  eight 
hundred  and  thirty-five,  and  the  fourth  day  of  March,  the 
twentieth  day  of  May,  and  the  twenty-fourth  day  of  June, 
one  thousand  eight  hundred  and  thirty-six :  And  whereas 
the  said  commissioners  have,  in  their  said  reports,  amongst 
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other  things,  recommended  that  commissioners  be  ap-  6  &  7  Will  4, 

Erinted  by  parliament  for  the  purpose  of  preparing  and  c-  77* 
ying  belore  his  Majesty  in  council  such  schemes  as  shall 
appear  to  them  to  be  best  adapted  for  carrying  into  effect 
tne  following  recommendations ;  and  that  his  Majesty  in 
council  be   empowered  to   make  orders   ratifying   such 
schemes,  and  having  the  full  force  of  law ;  and  that  the  The  diocete  of 
diocese  of  Canterbury  consist  of  the   county  of  Kent,  Ganterbur!f' 
(except  the  city  and  deanry  of  Rochester,   and  those 
parishes  which  it  is  proposed  to  include  in  the  diocese  of 
London),  and  of  the  parishes  of  Croydon  and  Addington, 
and  the  district  of  Lambeth  Palace,  in  the  county  of 
Surrey ;  and  that  the  diocese  of  London  consist  of  the  The  diocese  of 
city  of  London   and  the  county  of  Middlesex  [of  the  I^ndon. 

{arishes  of  Barking,  East  Ham,  West  Ham,  Little  Ilford, 
iow  Layton,  Walthamstow,  Wanstead,  Saint  Mary  Wood- 
ford, and  Chingford,  in  the  county  of  Essex]  (a\  all  in 
the  present  diocese  of  London ;  [of  the  parishes  of  Charl- 
ton, Lee,  Lewisham,  Greenwich,  Woolwich,  Eltham, 
Plumpstead,  and  Saint  Nicholas  Deptford,  in  the  county 
of  Kent,  and  Saint  Paul  Deptford  in  the  counties  of 
Kent  and  Surrey,  all  now  in  the  diocese  of  Rochester]  (&); 
[of  the  borough  of  Southwark,  and  the  parishes  of  Batter- 
sea,  Bermondsey,  Camberwell,  Christchurch,  Clapham, 
Lambeth,  Rotherhithe,  Streatham,  Tooting  Graveney, 
Wandsworth,  Merton,  Kew,  and  Richmond,  in  the  county 
of  Surrey  and  present  diocese  of  Winchester]  (c) ;  and  of 
the  parishes  of  Saint  Mary  Newington,  Barnes,  Putney, 
Mortlake,  and  Wimbledon,  in  the  county  of  Surrey  and 
in  the  peculiar  jurisdiction  of  the  archbishop  of  Canter- 
bury, together  with  all  extra-parochial  places  locally  situate 
within  the  limits  of  the  parishes  above  enumerated,  except 
the  district  of  Lambeth  Palace;  and  that  the  diocese  of  The  diocese 
Winchester  be  diminished  by  the  transfer  of  the  parish  of  ol  Winchester. 
Addington  to  the  diocese  of  Canterbury,  and  of  the  before- 
mentioned  parishes  to  the  diocese  of  London ;  and  that  Gloucester 
the  whole  of  the  parish  of  Bedminster  be  transferred  from  and  Bristol- 
the  diocese  of  Bath  and  Wells  to  the  diocese  of  Gloucester 
and  Bristol ;  and  that  the  city  and  deanry  of  Bristol  be 
united  to  the  diocese  of  Gloucester;  and  that  the  southern 
part  of  the  diocese  of  Bristol,  consisting  of  the  county  of  Salisbury. 

(a)  These  have   been   trans-         (b)  These  are  to  remain   in 
ferred   to  the   diocese    of  Ro-      Rochester  by  the  same  act 
Chester  by  26  &  27  Vict  c.  36,         (c)  These   are  to  remain   in 
«.  2.  Winchester  by  26  &  27  Vict.  c. 

36,  s.  2. 
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6  &  7  Will.  4, 
c.  77. 

Ely. 


Exeter. 


Gloucester 
and  Bristol  to 
be  united. 


Hereford. 


Lichfield. 
Lincoln. 


Norwich. 

Oxford. 

Peterborough. 
Rochester. 

Salisbury. 

Worcester. 

St  Asaph 
and  Bangor. 


Dorset,  be  transferred  to  the  diocese  of  Salisbury;  and 
that  the  diocese  of  Ely  be  increased  by  the  counties  of 
Huntingdon  and  Bedford,  now  in  the  diocese  of  Lincoln, 
by  the  deanries  of  Lynn  and  Fincham  in  the  county  of 
Norfolk  and  diocese  of  Norwich,  and  by  the  archdeaconry 
of  Sudbury  in  the  county  of  Suffolk  and  diocese  of  Nor- 
wich, with  the  exception  of  the  deanries  of  Sudbury,  Stow, 
and  Hartismere,  and  by  that  part  of  the  county  of  Cam- 
bridge which  is  now  in  the  diocese  of  Norwich ;  and  that 
it  be  declared  that  the  Scilly  Islands  are  within  the  juris- 
diction of  the  bishop  of  Exeter  and  of  the  archdeacon  of 
Cornwall ;  and  that  the  sees  of  Gloucester  and  Bristol  be 
united,  and  that  the  diocese  consist  of  the  present  diocese 
of  Gloucester,  of  the  city  and  deanry  of  Bristol,  of  the 
deanries  of  Cricklade  and  Malmesbury  in  the  county  of 
Wilts  and  now  in  the  diocese  of  Salisbury,  and  of  the 
whole  of  the  parish  of  Bedminster,  now  in  the  diocese  of 
Bath  and  Wells ;  and  that  to  the  diocese  of  Hereford  be 
added  the  deanry  of  Bridgnorth,  now  locally  situated 
between  the  dioceses  of  Hereford  and  Lichfield ;  and  that 
those  parts  of  the  counties  of  Worcester  and  Montgomery 
which  are  now  in  the  diocese  of  Hereford  be  transferred 
to  the  dioceses  of  Worcester  and  St  Asaph  and  Bangor 
respectively ;  and  that  the  diocese  of  Lichfield  consist  of 
the  counties  of  Stafford  and  Derby ;  and  that  the  diocese 
of  Lincoln  consist  of  the  counties  of  Lincoln  and  Notting- 
ham ;  and  that  the  latter  county  now  in  the  diocese  and 
province  of  York,  be  included  in  the  province  of  Canter- 
bury; and  that  the  diocese  of  Norwich  consist  of  the 
eounties  of  Norfolk  and  Suffolk,  except  those  parts  which 
it  is  proposed  to  transfer  to  the  diocese  of  Ely ;  and  that 
the  diocese  of  Oxford  be  increased  by  the  county  of 
Buckingham,  now  in  the  diocese  of  Lincoln,  and  by  the 
county  of  Berks,  now  in  the  diocese  of  Salisbury ;  and 
that  the  diocese  of  Peterborough  be  increased  by  the  county 
of  Leicester,  now  in  the  diocese  of  Lincoln;  and  that 
the  diocese  of  Rochester  consist  of  the  city  and  deanry  of 
Rochester,  of  the  county  of  Essex  (excepting  the  parishes 
which  it  is  proposed  to  leave  in  the  diocese  of  London  )y 
and  of  the  whole  county  of  Hertford;  and  that  to  the 
diocese  of  Salisbury,  reduced  according  to  the  foregoing 
propositions,  be  added  the  county  of  Dorset,  now  in  the 
diocese  of  Bristol ;  and  that  the  diocese  of  Worcester  con- 
sist of  the  whole  counties  of  Worcester  and  Warwick;  and 
that  the  sees  of  Saint  Asaph  and  Bangor  be  united,  and 
that  the  diocese  consist  of  the  whole  of  the  two  existing 
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dioceses  (except  that  part  of  the  diocese  of  Saint  Asaph  6  &  7  Will.  4, 

which  is  in  the  county  of  Salop),  and  of  those  parts  of  the  c-  77» 

county  of  Montgomery  which  are  now  in  the  dioceses  of 

Saint  David's  and  Hereford  [the  mischief  of  this  union 

was  happily  prevented  by  a  later  statute];  and  that  the 

diocese  of  Llandaff  consist  of  the  whole  counties  of  Gla-  Llandaff. 

morgan  and  Monmouth;  and  that  the  diocese  of  Saint  St.  David's. 

David's  be  altered  by  the  transfer  of  those  parts  of  the 

counties    of   Montgomery,   Glamorgan    and   Monmouth 

which  it  is  proposed  to  include  in  the  respective  dioceses 

of  Saint  Asapn  and  Bangor  and  Llandaff;  and  that  the 

diocese  of  York  consist  of  the  countv  of  York,  except  such  ThedwMw 

parts  thereof  as  it  is  proposed  to  include  in  the  new  diocese  &  York- 

of  Bipon;  and  that  tne  diocese  of  Durham  be  increased  by  Durham. 

that  part  of  the  county  of  Northumberland  called  Hexham- 

shire  which  is  now  in  the  diocese  of  York;  and  that  the 

sees  of  Carlisle  and  Sodor  and  Man  be  united  [this  mis-  Sodor  and 

chief  was  also  prevented  by  a  later  statute],  and  that  the  Man- 

diocese  consist  of  the  present  diocese  of  Carlisle,  of  those  Carlisle. 

parts  of  Cumberland  and  Westmorland  which  are  now  in 

the  diocese  of  Chester,  of  the  deanery  of  Fumes  and 

Cartmel  in  the  county  of  Lancaster,  of  the  parish  of 

Aldeston,  now  in  the  diocese  of  Durham,  and  of  the  Isle 

of  Man;  and  that  the  diocese  of  Chester  consist  of  the  Chester.- 

county  of  Chester,  of  so  much  of  the  county  of  Flint  as  is 

now  in  that  diocese,  and  of  so  much  of  the  county  of  Salop 

as  is  not  in  the  diocese  of  Hereford,  and  that  the  whole 

diocese  be  included  in  the  province  of  York;  and  that  two 

new  sees  be  erected  in  the  province  of  York,  one  at  Man-  Two  new  sees 

Chester  and  the  other  at  Kipon :  and  that  the  diocese  of  J^g?0*^ 

Manchester  consist  of  the  wnole  county  of  Lancaster  ex-  am    ipon" 

cept  the  deanry  of  Fumes  and  Cartmel;  and  that  the 

diocese  of  Ripon  consist  of  that  part  of  the  county  of  York 

which  is  now  in  the  diocese  of  Chester,  of  the  deanry  of 

Craven,  and  of  such  parts  of  the  deanries  of  the  Ainsty 

and  Pontefract  in  the  county  and  diocese  of  York  as  lie  to 

the  westward  of  the  following  districts;  videlicet,  the 

liberty  of  the  Ainsty  and  the  wapentakes  of  Barkston  Ash, 

Osgoldcross,  and  Staincross;  and  that  all  parishes  which 

are  locally  situate  in  one  diocese,  but  under  the  jurisdiction 

of  the  bishop  of  another  diocese,  be  made  subject  to  the 

jurisdiction  of  the  bishop  of  the  diocese  within  which  they 

are  locally  situate ;  and  that  such  variations  be  made  in 

the  proposed  boundaries  of  the  different  dioceses  as  may 

appear  advisable,  after  more  precise  information  respecting 

the  circumstances  of  particular  parishes  or  districts;  and 
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that  the  bishops  of  the  two  newly  erected  sees  be  made 
bodies  corporate,  and  be  invested  with  all  the  same  rights 
and  privileges  as  are  now  possessed  by  the  other  bishops 
of  England  and  Wales,  and  that  they  be  made  subject  to 
the  metropolitan  jurisdiction  of  the  Archbishop  of  York, 
and  that  the  collegiate  churches  of  Manchester  and  Ripon 
be  made  the  cathedrals,  and  that  the  chapters  thereof  be 
the  chapters  of  the  respective  sees  of  Manchester  and 
Ripon,  and  be  invested  with  all  the  rights  and  powers  of 
other  cathedral  chapters ;  and  that  the  members  of  these 
and  of  all  other  cathedral  churches  in  England  be  styled 
dean  and  canons;  that  the  chapter  of  Carlisle  be  the  chap- 
ter of  the  united  see  of  Carlisle  and  Man;  that  the  bishops 
of  the  see  of  Saint  Asaph  and  Bangor  be  elected  alternately 
by  the  dean  and  chapter  of  Saint  Asaph  and  by  the  dean 
and  chapter  of  Bangor  [but  the  sees  were  not  united] :  that 
the  bishops  of  the  see  of  Bristol  and  Gloucester  be  elected 
alternately  by  the  dean  and  chapter  of  Bristol  and  by  the 
dean  and  chapter  of  Gloucester ;  that  power  be  given  to 
determine  the  future  mode  of  confirming  such  acts  of  the 
bishop  of  either  of  the  united  sees  as  may  require  confirma- 
tion by  a  dean  and  chapter;  and  that  upon  the  first  avoid- 
ance of  either  of  the  sees  of  Saint  Asaph  or  Bangor  and 
of  Gloucester  or  Bristol  the  bishop  of  the  other  of  the  sees 
proposed  to  be  united  become  ipso  facto  bishop  of  the  two 
sees,  and  thereupon  become  seised  and  possessed  of  all  the 
properly,  advowsons,  and  patronage  belonging  to  the  see 
so  avoided ;  and  that  the  jurisdiction  of  the  bishop's  court 
in  each  diocese  be  co-extensive  with  the  limits  of  the 
diocese  as  newly  arranged;  and  that  such  arrangements  be 
made  with  regard  to  £  apportionment  of  fees  fayable  to 
the  officers  of  the  several  diocesan  courts  as  may  be  deemed 
just  and  equitable,  for  the  purpose  of  making  compensation 
to  those  officers  who  may  be  prejudiced  by  the  proposed 
alterations;  and  that  such  alterations  be  made  in  the 
apportionment  or  exchange  of  ecclesiastical  patronage 
among  the  several  bishops  as  shall  be  consistent  with  the 
relative  magnitude  and  importance  of  their  dioceses  when 
newly  arranged,  and  as  shall  afford  an  adequate  quantity 
of  patronage  to  the  bishops  of  the  new  sees;  and  that,  in 
order  to  provide  for  the  augmentation  of  the  incomes  of 
the  smaller  bishoprics,  such  fixed  annual  sums  be  paid  to 
the  commissioners  out  of  the  revenues  of  the  larger  sees 
respectively  as  shall,  upon  due  inquiry  and  consideration, 
be  determined  on,  so  'as  to  leave  as  an  average  annual 
income  to  the  Archbishop  of  Canterbury  fifteen  thousand 
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pounds,  to  the  Archbishop  of  York  ten  thousand  pounds,  6  &  7  Will.  4, 
to  the  Bishop  of  London  ten  thousand  pounds,  to  the  c*  77' 
Bishop  of  Durham  eight  thousand  pounds,  to  the  Bishop 
of  Winchester  seven  thousand  pounds,  to  the  Bishop 
of  Ely  five  thousand  five  hundred  pounds,  to  the  Bishop 
of  Saint  Asaph  and  Bangor  five  thousand  two  hundred 
pounds  [but  the  sees  were  not  united],  and  to  the  Bishops 
of  Worcester  and  Bath  and  Wells  respectively  five  thou- 
sand pounds;  and  that  out  of  the  fund  thus  accruing  fixed 
annual  payments  be  made  by  the  commissioners,  in  such 
instances  and  to  such  amount  as  shall  be  in  like  manner 
determined  on,  so  that  the  average  annual  incomes  of  the 
other  bishops  respectively  be  not  less  than  four  thousand 
pounds  nor  more  than  five  thousand  pounds ;  and  that  at 
the  expiration  of  every  seven  years,  reckoning  from  the 
first  day  of  January  one  thousand  eight  hundred  and 
thirty-seven,  a  new  return  of  the  revenues  of  all  the 
bishoprics  be  made  to  the  commissioners,  and  that  there- 
upon the  scale  of  episcopal  payments  and  receipts  be  re- 
vised, so  as  to  preserve,  as  nearly  as  may  be,  to  each  bishop 
an  amount  of  income  equivalent  to  that  which  shall  have 
been  determined  in  the  first  instance  to  be  suitable  to  the 
circumstances  of  his  bishopric,  and  that  such  revised  scale 
take  effect  as  to  each  see  respectively  upon  the  then  next 
avoidance  thereof;  and  that  if,  in  determining  the  mode  of 
regulating  the  episcopal  incomes,  either  in  the  first  instance 
or  on  any  future  revision  of  them,  it  shall  be  deemed 
expedient  to  make  the  alteration  required,  in  any  case,  by 
the  subtraction  or  addition  of  any  real  estates,  such  real 
estates  be  transferred  accordingly;  and  that  out  of  the  pro-  ProTision  to 
peity  of  the  see  of  Durham  provision  be  forthwith  made  J*  made  from 
for  the  completion  of  those  augmentations  of  poor  bene-  Durham  for 
fices  which  the  late  bishop  (meaning  thereby  the  late  Right  the  University 
Reverend  William  Van  Mildert)  had  agreed  to  grant,  but  of  Durham- 
which  he  left  uncompleted  at  the  time  of  his  death;  and 
that  the  Bishop  of  Durham  do  in  future  hold  the  Castle 
of  Durham  in  trust  for  the  University  of  Durham,  and 
that  all  expenses  of  maintaining  and  repairing  the  same 
be  defrayed  by  the  University  of  Durham ;  and  that  so  soon 
as  the  relative  values  of  the  several  sees  under  the  new 
arrangements  shall  have  been  ascertained  apportionment 
be  made  of  the  sums  to  be  thereafter  paid  by  the  respective 
bishops  for  first  fruits,  so  as  to  leave  the  aggregate  amount 
payable  from  all  the  sees  to  the  Bounty  of  Queen  Anne 
the  same  as  at  present ;  and  that  the  bishops  who  shall  on 
the  present  vacancies  succeed  to  the  sees  of  Durham  and 
Ely  be  relieved  from  the  excess  beyond  their  due  propor- 

P.      VOL-  I.  D 
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tion  payable  for  first  finite,  and  that  the  residue  of  the 
sums  due  be  paid  by  the  commissioners  out  of  the  surplus 
funds  arising  from  those  sees;  and  that  the  tenths  to  be 
hereafter  payable  by  the  respective  bishops  be  regulated 
by  the  amount  of  the  first  fruits  payable  under  the  pre- 
ceding propositions;  and  that  none  of  the  proposed  altera- 
tions affecting  the  boundaries  or  jurisdiction  of  any  diocese, 
or  the  patronage  of  benefices  with  cure  of  souls,  or  the 
revenues  belonging  to  any  see  the  bishop  of  which  was  in 

Eossession  on  the  fourth  day  of  March  one  thousand  eight 
undred  and  thirty-six,  take  effect  until  the  avoidance  of 
the  see  without  the  consent  of  such  bishop;  and  that  no 
ecclesiastical  dignity,  office,  or  benefice  be  in  future  granted 
to  any  bishop  to  be  held  in  commendam,  but  that  such  of 
the  endowments  of  certain  prebends  in  the  cathedrals  of 
Lincoln,  Lichfield,  Exeter,  and  Salisbury  as  now  belong 
to  the  bishops  of  the  respective  dioceses  continue  annexed 
to  the  respective  sees;  and  that  fit  residences  be  provided 
for  the  bishops  of  Lincoln,  Llandaff,  Rochester,  Manchester 
and  Ripon ;  and  that,  for  the  purpose  of  providing  the 
bishop  of  any  diocese  with  a  more  suitable  and  convenient 
residence  than  that  which  now  belongs  to  his  see,  sanction 
be  given  for  purchases  or  exchanges  of  houses  or  lands,  or 
for  the  sale  of  lands  belonging  to  the  respective  sees,  and 
also,  where  it  may  be  necessary,  for  the  borrowing  by  any 
bishop  of  a  sum  not  exceeding  two  years'  income  of  his  see, 
upon  such  terms  as  shall  appear  to  be  fit  and  proper ;  and 
that  the  governors  of  the  bounty  of  Queen  Anne  be  em- 
powered to  lend  money  upon  mortgage  to  such  bishops ; 
and  that  so  much  of  the  sum  of  six  thousand  pounds  re- 
covered by  the  late  Bishop  of  Bristol  for  damages  done  to 
the  episcopal  residence  at  Bristol,  and  of  its  accumulations, 
as  may  remain  after  deducting  proper  expenses,  together 
with  the  money  arising  from  the  sale  of  the  site  of  such 
residence,  if  sold,  be  applied  to  the  purchase  or  erection  of 
a  residence  for  the  bishop  of  the  see  of  Bristol  and  Glou- 
cester;  and  that  new  archdeaconries  of  Bristol,  Maidstone, 
Monmouth,  Westmorland,  Manchester,  Lancaster,  and 
Craven  be  created,  and  that  districts  be  assigned  to  them 
[and  that  archidiaconal  power  be  given  to  the  dean  of 
Rochester  within  that  part  of  Kent  which  will  remain  in 
the  diocese  of  Rochester]  (d)\  and  that  the  limits  of  the 
other  existing  deanries  and  archdeaconries  be  newly  ar- 
ranged, so  that  every  parish  and  extra-parochial  place  be 

(d)  Repealed  by  26  &  27  Vict,      given  to  the  Archdeacon  of  St. 
c.  37,  s.  3,  and  the  jurisdiction      Albans. 
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within  a  rural  deanry,  and  every  deanry  within  an  arch-  6  &  7  Will.  4, 
deaconry,  and  that  no  archdeaconry  extend  beyond  the  °- 77, 
limits  of  one  diocese ;  and  that  all  the  archdeaconries  of 
England  and  Wales  be  in  the  gift  of  the  bishops  of  the  re- 
spective dioceses  in  which  they  are  situate;  and  that  all 
archdeacons  have  and  exercise  full  and  equal  jurisdiction 
within  their  respective  archdeaconries, " 

By  10  &  11  Vict.  c.  98,  jurisdiction  over  the  transferred 
portions  of  a  diocese  was  given  to  the  bishop  and  ecclesi- 
astical courts  of  the  diocese  to  which  they  were  transferred. 
This  act  was  temporary  only,  but  has  been  annually  con- 
tinued. 

The  bishopric  of  Sodor  and  Man  has  since  been  rescued  See  of  Sodor 
and  confirmed  in  its  existence  as  an  independent  bishopric  and  Man, 
by  1  Vict.  c.  30  (e).     The  bishoprics  of  St.  Asaph  and 
Bangor  were  preserved  by  10  &  11  Vict.  c.  108. 

By  13  &  14  Vict.  c.  94,  s.  2,  certain  benefices  annexed 
to  the  sees  of  Gloucester  and  Bristol,  Oxford  and  Peter- 
borough are  taken  away,  and  provision  is  ordered  to  be 
made  for  increasing  the  income  of  these  sees  out  of  the 
general  funds  of  the  ecclesiastical  commissioners. 

Every  diocese  is  divided  into  archdeaconries,  whereof  Divisions  of 
there  used  to  be  sixty  ;  and  every  archdeaconry  is  parted  dioceses, 
into  deanries ;  and  deanries  again  into  parishes,  towns  and 
hamlets  (f). 

But  this  division  into  parishes  seems  not  to  have  been 
made  all  at  once,  but  by  degrees,  as  churches  from  time  to  • 
time  were  built  and  endowed  by  lords  of  manors  and 
others,  for  the  use  of  their  tenants  or  other  inhabitants 
within  such  a  district ;  and  this  seems  to  be  the  reason  why 
there  are  some  places  at  this  day  which  are  not  in  any 
parish,  but  are  extra-parochial. 

Every  bishop  at  first  was  universal  incumbent  of  his 
diocese,  received  all  the  profits,  which  were  but  offerings 
of  devotion,  out  of  which  he  paid  the  salaries  of  such  as 
officiated  under  him,  as  deacons  and  curates  in  places 
appointed  (ff). 

Afterwards,  when  churches  became  founded  and  en- 
dowed, he  sent  out  his  clergy  to  reside  and  to  officiate  in 
those  churches ;  reserving  nevertheless  to  himself  a  certain 
number  in  his  cathedral  to  counsel  and  assist  him,  which 
are  now  called  deans  and  prebendaries  or  canons. 

(e)  But  no  ecclesiastical  bene-  (/)  1  Inst.  94. 

fice  can  now  be  hold  en  in  com-         (g)  God.  23. 
mendam  with  this  see. 
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Sect.  3. — As  to  the  Archbishops  of  England, 

Archbishop  Canterbury  was  once  the  royal  city  of  the  kings  of  Kent ; 

of  Canterbury.  an(j  wag  given  \yj  King  Ethelbert,  on  his  conversion  to 

Christianity,  to  St.  Augustine,  the  first  archbishop  thereof, 
about  the  year  of  our  Lord  598  (A). 

If  we  consider  Canterbury  as  the  seat  of  the  metro- 
politan, it  has  under  it  twenty-one  bishops  (as  has  been 
said) ;  but  if  we  consider  it  as  the  seat  of  a  diocesan,  so  it 
comprehends  only  some  part  of  Kent  (the  residue  being 
in  the  diocese  of  Rochester),  together  with  some  other 
parishes  dispersedly  situate  in  several  dioceses ;  there  was 
an  ancient  privilege  of  this  see,  that  the  places  where  the 
archbishop  has  any  manors  or  advowsons  are  thereby 
exempted  from  the  ordinary,  and  are  become  peculiars  of 
the  diocese  of  Canterbury,  properly  belonging  to  the  juris- 
diction of  the  Archbishop  of  Canterbury  (i)  ;  but  by  recent 
legislation  this  privilege  and  exemption  have  been  taken 
away. 

The  Archbishop  of  Canterbury  is  styled  Primate  and 
Metropolitan  of  all  England,  albeit  there  is  another 
archiepiscopal  province  within  the  realm  ;  partly,  because 
when  the  popes  had  taken  into  their  own  hands,  in  a  great 
measure,  the  archiepiscopal  authority,  they  invested  the 
Archbishops  of  Canterbury  with  a  legatine  authority 
throughout  both  the  provinces;  and  partly,  because  the 
Archbishop  of  Canterbury  has  still  the  power,  which  the 

I)opes  in  time  passed  usurped,  and  whicn  by  act  of  par- 
iament  was  again  taken  from  the  popes,  of  granting  facul- 
ties and  dispensations  in  both  the  provinces  alike. 

The  Archbishop  of  Canterbury  anciently  had  primacy, 
not  only  over  all  England,  but  over  Ireland  also,  and  from 
him  the  Irish  bishops  received  their  consecration;  for 
Ireland  had  no  other  archbishop  till  the  year  1152.  For 
which  reason  it  was  declared  in  the  time  of  the  two  first 
Norman  kings,  that  Canterbury  was  the  metropolitan 
church  of  England,  Scotland  and  Ireland,  and  of  the  isles 
adjacent;  the  Archbishop  of  Canterbury  was  therefore 
sometimes  styled  a  patriarch,  and  orbis  Britannici  ponti- 
fex ;  insomuch  that  matters  recorded  in  ecclesiastical  affairs 
did  run  thus,  viz.,  anno  pontificatus  nostri primo,  secundo, 
8fc.  (A). 

At  general  councils  abroad,  the  Archbishop  of  Canter- 
bury had  the  precedency  of  all  other  archbishops  (/). 

(h)  God.  13, 17.  (h)  God.  20. 

(t)  God.  14.  (/)  God.  21. 
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At  home  he  has  the  privilege  to  crown  the  kings  of 
England  (wi). 

He  is  said  to  be  inthroned,  when  he  is  vested  in  the 
archbishopric ;  whereas  bishops  are  said  to  be  installed  (w). 

He  has  prelates  to  be  his  officers :  thus,  the  Bishop  of 
London  is  his  provincial  dean ;  the  Bishop  of  Winchester 
his  chancellor ;  the  Bishop  of  Lincoln  anciently  was  his 
vice-chancellor ;  the  Bishop  of  Salisbury  his  precentor ;  the 
Bishop  of  Worcester  his  chaplain ;  and  the  Bishop  of 
Rochester  carried  the  cross  before  him  (o). 

He  may  retain  and  qualify  eight  chaplains ;  which  is 
more  by  two  than  any  duke  is  allowed  to  do  by  sta- 
tute (p). 

In  speaking  and  writing  to  him  is  given  the  title  of 
Grace,  and  Most  Reverend  Father  in  God. 

He  writes  himself  by  divine  providence  ;  whereas  bishops 
only  use  by  divine  permission  (q). 

The  first  Archbishop  of  York  that  we  read  of  was  Archbishop  of 
Paulinus,  who  by  Pope  Gregory's  appointment  was  made  York* 
archbishop  there,  about  the  year  of  our  Lord  622  (r). 

The  province  of  York  anciently  claimed  and  had  a 
metropolitan  jurisdiction  over  all  the  bishops  of  Scotland, 
whence  they  had  their  consecration,  and  to  which  they 
swore  canonical  obedience,  until  about  the  year  1466, 
when  George  Nevil  being  at  that  time  Archbishop  of 
York,  the  bishops  of  Scotland  withdrew  themselves  from 
their  obedience  to  him;  and  in  the  year  1470,  Pope 
Sixtus  the  Fourth  created  the  Bishop  of  St.  Andrews 
archbishop  and  metropolitan  of  all  Scotland  (s). 

The  Archbishop  of  York  has  the  privilege  to  crown 
the  queen  consort,  and  to  be  her  perpetual  chaplain. 

He  also,  in  like  manner  as  the  Archbishop  of  Canter- 
bury, is  said  to  be  inthroned  when  he  is  vested  in  the  arch- 
bishopric (*). 

And  he  may  retain  and  qualify  eight  chaplains ;  whereas 
a  bishop  can  only  qualify  six  ( u). 

He  also  has  the  title  of  Grace,  and  Most  Reverend 
Father  in  God;  whereas  bishops  have  the  title  of  Lord, 
and  Right  Reverend  Father  in  God. 

And  he  writes  himself  by  divine  providence  (x). 

The  Archbishop  of  Canterbury  is  the  first  peer  of  the  Their  prece- 

(m)  God.  13.  (r)  God.  12. 


(n)  God.  21.  («)  God.  14, 18. 

16)  God.  14.  (t)  God.  21. 

(p)  Ibid.  (u)  Ibid. 

(q)  Go<L  13.  (a>)  God.  13. 
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realm,  and  has  precedency,  not  only  before  all  the  other 
clergy,  but  also  (next  and  immediately  after  the  blood 
royal)  before  all  the  nobility  of  the  realm;  and  as  he  has 
the  precedency  of  all  the  nobility,  so  also  of  all  the  great 
officers  of  state  (b). 

The  Archbishop  of  York  has  the  precedency  over  all 
dukes,  not  being  of  the  blood  royal ;  as  also  before  all  the 
great  officers  of  state,  except  the  Lord  Chancellor  (c). 

And  every  other  bishop,  in  respect  of  his  barony,  has 
place  of  all  the  barons  of  the  realm,  under  the  degree  of 
viscounts  (d ). 

The  Archbishop  of  Canterbury  has  the  precedency  of 
all  the  other  clergy ;  next  to  him  the  Archbishop  of  York ; 
next  to  him  the  Bishop  of  London ;  next  to  him  the  Bishop 
of  Durham ;  next  to  him  the  Bishop  of  Winchester ;  and 
then  all  the  other  bishops  of  both  provinces  after  the 
seniority  of  their  consecration ;  but  if  any  of  them  be  a 
privy  councillor,  he  shall  take  place  next  after  the  Bishop 
of  Durham  (e). 

By  25  Edw.  3,  st.  5,  c.  2,  it  was  thus  enacted,  "  More- 
over, there  is  another  manner  of  treason  *  *  *  where 
a  man  secular  or  religious  slayeth  his  prelate,  to  whom  he 
oweth  faith  and  obedience." 

Another  manner  of  Treason.]  The  first  part  of  this 
statute  is  concerning  high  treason :  so  called  in  respect  of 
the  royal  majesty  against  whom  it  is  committed.  And 
the  sort  of  treason  spoke  of  in  this  clause  is  called  petit 
treason,  in  regard  it  is  committed  only  against  sub- 
jects (/). 

Slayeth  his  Prelate.]  And  this  was  petit  treason  at 
the  common  law  (g). 

To  whom  he  oweth  Faith  and  Obedience.]  Petit 
treason  doth  presuppose  a  trust  and  obedience  in  the 
offender  of  one  kind  or  another  (A).  But  this  provision 
has  been  repealed  by  9  Geo.  4,  c.  31,  s.  1. 


Bishoprics  at 
first  elective 
by  the  clergy 
and  the 
people. 


Sect.  4. — Form  and  Manner  of  making  and  consecrating 

Archbishops  and  Bishops. 

When  cities  were  at  first  converted  to  Christianity,  the 
bishops  were  elected  by  the  clergy  and  people :  for  it  was 
then  thought  convenient,  that  the  laity,  as  well  as  the 


(b)  God.  13. 

(c)  God.  14. 
(rf)  God.  13. 

(e)  1  Inst.  94 ;  1  Ought  486. 


(f)  3  Inst.  20. 
(?)  Ibid. 
(h)  Ibid. 
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clergy,  should  be  considered  in  the  election  of  their  bishops, 
and  should  concur  in  the  election ;  that  he,  who  was  to 
have  the  inspection  of  them  all,  might  come  in  by  a  general 
consent  (i). 

But  as  the  number  of  christians  increased,  this  was  Then  donative 
found  to  be  inconvenient ;  for  tumults  were  raised,  and  b^  ^  pri™6- 
sometimes  murders    committed,  at  such    popular   elec- 
tions (A). 

To  prevent  the  like  disorders,  the  emperors  being  then 
christians,  reserved  the  election  of  bishops  to  themselves ; 
but  in  some  measure  conformable  to  the  old  way,  that  is 
to  say,  upon  a  bishop's  death,  the  chapter  sent  a  ring  and 
pastoral  staff  to  the  emperor,  which  he  delivered  to  the 
person  whom  he  appointed  to  be  bishop  of  that  place  (/). 

But  afterwards  the  canons  in  cathedral  churches  ob- 
tained the  election  of  their  bishops;  which  elections  were 
usually  confirmed  at  Rome  (m). 

But  princes  had  still  some  power  in  them.     And  par-  Crown's  right 

ticularly  in  England,  we  read,  that  in  the  Saxon  times,-  of  linage 
11         /   •     A»     Y  j«      -4.-  r>        j  i_     At      i  •         •     over  bishoprics. 

all  ecclesiastical  dignities  were  conferred  by  the  king  in 
parliament.  Ingulphus,  Abbot  of  Crowland,  in  the  time 
of  William  the  Conqueror,  tells  us,  that  for  many  years 
past  there  had  been  no  canonical  election  of  prelates,  for 
that  they  were  donative  by  delivery  of  the  ring  and  pas- 
toral staff;  the  one  signifying,  that  the  bishop  was  wedded 
to  the  church ;  and  the  other  was  an  ensign  of  honour, 
always  carried  before  him,  and  was  a  token  of  that  sup- 
port which  he  ought  to  contribute  to  the  church,  or 
rather  that  he  was  now  become  a  shepherd  of  Christ's 
flock  (n). 

Lord  Coke  establishes  the  right  of  donation  in  the  kings 
of  this  realm,  upon  the  principle  of  foundation  and  pro- 
perty: for  that  all  the  bishoprics  in  England  were  of  the 
king's  foundation,  and  thereupon  accrued  to  him  the  right 
of  patronage  (o). 

So,  according  to  this  authority,  also  the  bishoprics  in 
Wales  were  founded  by  the  Prince  of  Wales ;  and  the 
principality  of  Wales  was  holden  of  the  King  of  England 
as  of  nis  crown ;  and  when  the  principality  of  Wales  for 
treason  and  rebellion  was  forfeited,  the  patronages  of  the 
bishoprics  there  became  annexed  to  the  crown  of  Eng- 
land (/?). 


(0  AyL  Par.  126.  M  1  Inst  134,  344. 

(*)  Ibid.  (jo)  1  Inst.  97.     The  question 

(Z)   Ibid.  of  the  relation  of  the  crown  to 

m)  Ibid.  colonial  bishoprics  is  discussed 

n)  Ayl.  Par.  126.  hereafter. 
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Irish  bishops. 

Conflict  of  the 
investitures. 
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And  in  Ireland  the  bishoprics  were  donative  by  letters- 
patent. 

The  serious  conflict  between  the  church  and  the  state 
on  the  subject  of  the  delivery  to  the  bishop  of  the  ring 
and  pastoral  staff,  and  the  ceremony  of  homage,  in  other 
words,  the  struggle  between  the  ecclesiastical  and  feudal 
system,  forms  an  interesting  and  important  chapter  in  the 
history  of  England  (q),  as  of  other  countries. 

In  England  the  resistance  of  Archbishop  Anselm,  in 
obedience  to  the  pope,  to  Henry  the  first,  ended  in  com- 
pelling that  able  monarch  to  give  way  on  the  subject  of 
the  ring  and  staff,  and  confine  the  regal  power  to  exacting 
the  ceremony  of  homage  from  the  bishop,  in  respect  of  the 
temporalities  of  the  see.  The  pope  afterwards  compelled 
King  John  to  grant  by  charter  that  the  bishops  should  be 
elected  by  the  chapter ; — a  grant  confirmed  by  subsequent 
statutes.  Which  election  by  the  chapter  was  to  be  a  free 
election,  but  founded  withal  upon  the  king's  conge  (Teslire, 
and  afterwards  to  have  the  royal  assent;  and  the  new 
elected  bishop  was  not  to  have  his  temporalities  restored, 
until  he  had  sworn  allegiance  to  the  king ;  but  it  was  agreed 
that  confirmation  and  consecration  should  be  in  the  power 
of  the  pope  (r). 

But  not  content  with  this  power  only  of  confirmation 
and  consecration,  he  would  oftentimes  collate  to  the 
bishoprics  himself;  whereupon  by  the  statute  of  25  Edw. 
3,  st.  4,  it  was  enacted  as  follows :  viz.  "  The  free  election 
of  archbishops,  bishops,  and  all  other  dignities  and  bene- 
fices elective  in  England,  shall  hold  from  henceforth  in 
the  manner  as  they  were  granted  by  the  king's  progeni- 
tors and  the  ancestors  of  other  lords,  founders  of  the  said 

dignities  and  other  benefices And  in  case 

that  reservation,  collation  or  provision  be  made  by  the 
court  of  Rome,  of  any  archbishopric,  bishopric,  dignity 
or  other  benefice,  in  disturbance  of  the  free  elections 
aforesaid ;  the  king  shall  have  for  that  time  the  collations 
to  the  archbishoprics  and  other  dignities  elective  which  be 
of  his  advowry ;  such  as  his  progenitors  had  before  that 
free  election  was  granted;  since  that  the  election  was  first 
granted  by  the  king's  progenitors  upon  a  certain  form  and 
condition,  as  to  demand  licence  of  the  king  to  choose,  and 
after  the  election  to  have  his  royal  assent,  and  not  in  other 
manner ;  which  conditions  not  kept,  the  thing  ought  by 
reason  to  resort  to  its  first  nature." 


(q)  Dean  Church's  Essays  on 
Anselm,  William  Rufus,  and 
Henry  1. — Mozley,  1854. 


(r)  1  Inst.  134 ;  Gibs.  104 ;  3 
Salk.  71. 


BISHOPS.  41 

Afterwards,  by  25  Hen.  8,  c.  20,  s.  3,  all  papal  juris-  Then  elective 
diction  whatsoever  in  this  matter  was  entirely  taken  away;  bjrdtll?<J^n8 
by  which  it  is  enacted,  "  that  no  person  shall  be  presented  (without* the 
and  nominated  to  the  bishop  of  Rome,  otherwise  called  the  pope),  by  the 
pope,  or  to  the  see  of  Rome,  for  the  office  of  an  archbishop    ^^?le 
or  bishop,  but  the  same  shall  utterly  cease,  and  be  no  longer 
used  within  this  realm." 

And  the  manner  and  order  as  well  of  the  election  of 
archbishops  and  bishops,  as  of  the  confirmation  of  the 
election  and  consecration,  is  clearly  enacted  and  expressed 
by  that  statute. 

Afterwards,  by  the  statute  of  1  Edw.  6,  c.  2,  all  bishop-  Then  dona- 
rics  were  made  donative  again,  as  formerly  they  had  been;  ^  by  the 
by  which  it  was  enacted  as  follows :    "  Forasmuch  as  the  without  ele'c- 
elections  of  archbishops  and  bishops  by  the  deans  and  tion. 
chapters,  be  as  well  to  the  long  delay  as  to  the  great  cost 
and  charges  of  such  persons  as  the  king  giveth  any  arch- 
bishopric or  bishopric  unto;  and  whereas  the  said  elections 
be  in  very  deed  no  elections,  but  only  by  a  writ  of  conge 
cTeslire  have  colours,  shadows  or  pretences  of  elections, 
serving  nevertheless  to  no  purpose,  and  seeming  also  dero- 
gatory and  prejudicial  to  the  King's  prerogative  royal,  to 
whom  only  appertaineth  the  collation  and  gift  of  all  arch- 
bishoprics and  bishoprics  and  suffragan  bishops  within  his 
dominions;  it  is  enacted,  that  from  thenceforth  no  conge 
cTeslire  be  granted,  nor  election  by  the  dean  and  chapter 
be  made,  but  that  the  king  by  his  letters-patents  may 
collate." 

And  it  has  been  supposed  by  some,  that  the  principal 
intent  of  this  act  was,  to  make  deans  and  chapters  less 
necessary ;  and  thereby  to  prepare  the  way  for  a  dissolu- 
tion of  them  (*). 

But  this  statute  was  afterwards  repealed,  and  the  Finally  elec- 
matter  was  brought  back  again,  and  still  rests  upon  the  th^d^n  and 
statute  of  the  25  Hen.  8,  c.  20,  as  hereafter  follows  (t).        chapter,  under 

When  a  bishop  dies,  or  is  translated,  the  dean  and  *&•  king's 

chapter  certify  the  king  thereof  in  chancery,  and  pray  n<)in/nat1011- 
ir/>Avi'x  i       i     j.-       /    \  Notice  of  the 

leave  of  the  king  to  make  election  (m).  avoidance. 

Upon  which,  it  is  enacted  by  the  25  Hen.  8,  c.  20,  s.  3,  liCave  to  elect- 
"  that  at  every  avoidance  of  any  archbishopric  or  bishopric, 
the  king  may  grant  to  the  dean  and  chapter  a  licence 
under  the  great  seal,  as  of  old  time  hath  been  accustomed, 
to  proceed  to  election  of  an  archbishop  or  bishop." 

Which  licence  is  called  conge  cTeslire  (x). 

(«)  Gibs.  113.  («)  God.  29. 

(t)  12  Co.  8.  (x)  Terms  de  la  Ley. 
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Nomination  "  And  with  the  licence  a  letter  missive,  containing  the 

to  Deflected*     name  °^  ^e  P^™011  which  they  shall  elect  and  choose   (y). 
v^m  "By  virtue  of  which  licence,  the  dean  and  chapter 

shall  with  all  speed  in  due  form  elect  and  choose  the  said 
person  named  in  the  letters  missive,  and  none  other'9  (*). 

"  And  if  they  delay  their  election  above  twelve  days 
next  after  such  licence  or  letters  missive  to  them  delivered, 
the  king  shall  nominate  and  present,  by  letters-patent 
under  the  great  seal,  such  person  as  he  shall  think  con- 
venient, to  be  invested  and  consecrated  in  like  manner  as 
if  he  had  been  elected  by  the  dean  and  chapter"  (a). 
Consent  of  After  election  then  there  must  be  the  consent  of  the 

elected!*011        person  elected :  in  order  to  which,  the  proctor,  constituted 

by  the  dean  and  chapter,  exhibits  to  him  the  instrument 
of  election,  and  prays  his  assent  to  the  same ;  which  assent 
is  to  be  given  by  an  instrument  in  form,  in  the  presence  of 
a  notary  public  (i). 
Notification.  "  And  if  the  said  dean  and  chapter  do  elect  within 

b*  2^eHCCti8n'  *we*ve  ^y8  as  aforesaid,  then  they  shall  make  certifica- 
tion thereof  to  the  king  under  their  common  seal ;  after 
which  certification,  the  person  so  elected  shall  be  reputed 
and  taken  by  the  name  of  lord  elected  of  the  said  dignity 
and  office  that  he  shall  be  elected  to"(e). 

"  And  if  the  dean  and  chapter,  after  such  licence  shall 
be  delivered  to  them,  proceed  not  to  election  and  signify 
the  same  according  to  the  tenor  of  this  act,  within  twenty 
days  next  after  such  licence  comes  to  their  hands ;  or  if 
any  of  them  admit  or  do  any  other  thing  contrary  to  this 
act,  then  every  such  dean  and  particular  person  of  the 
chapter  so  offending,  and  every  of  their  aiders,  counsellors 
and  abettors,  shall  incur  a  praemunire"  (d). 
Mandate  for  "  And  then  making  such  oath  and  fealty  only  to  the 

confirmation.  \&ng  as  shall  be  appointed  for  the  same,  the  king  by  letters- 
patents  under  his  great  seal  shall  signify  the  said  election, 
if  it  be  to  the  dignity  of  a  bishop,  then  to  the  archbishop 
of  the  province,  if  the  see  of  the  said  archbishop  is  full  and 
not  void,  and  if  it  be  void,  then  to  any  other  archbishop 
within  this  realm  or  in  any  other  the  king's  dominions, 
requiring  and  commanding  him  to  confirm  the  said  elec- 
tion, and  to  invest  and  consecrate  the  person  so  elected  to 
the  office  and  dignity  that  he  is  elected  unto,  and  to  give 
and  use  to  him  all  such  benedictions,  ceremonies,  and 
other  things  requisite  for  the  same,  without  suing  to  the 

(y)  25  Hen.  8,  c.  20,  s.  3.  (b)  Gibs.  110. 

(*)  Ibid.  (c)  25  Hen.  8,  c.  20,  8.  4. 

(a)  Ibid.  id)  Sect.  6. 
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see  of  Home  in  that  behalf.  And  if  the  person  be  elected 
to  the  dignity  of  an  archbishop,  then  the  king  shall  so 
signify  the  said  election  to  one  archbishop  and  two  other 
bishops,  or  else  to  four  bishops  within  this  realm  or  in  any 
other  the  king's  dominions  requiring  and  commanding 
them  with  all  speed  and  celerity  to  confirm  the  said  elec- 
tion, and  to  invest  and  consecrate  the  said  person  so  elected 
to  the  office  and  dignity  that  he  is  elected  unto,  and  to 
give  and  use  to  him  such  pall,  benedictions,  ceremonies, 
and  all  other  things  requisite  to  the  same,  without  suing 
to  the  see  of  Rome  in  that  behalf"  (e). 

Such  Oath  and  Fealty  only  to  the  KingJ]  Instead  of 
this,  before  the  Reformation,  an  oath  was  taken  to  the  pope 
and  see  of  Rome ;  in  these  words :  "  I  John,  bishop  or 
abbot  of  A.,  from  this  hour  forward  shall  be  faithful  and 
obedient  to  St.  Peter,  and  to  the  holy  church  of  Rome,  and 
to  my  lord  the  pope  and  his  successors  canonically  entering. 
I  shall  not  be  of  counsel  nor  consent,  that  they  shall  lose 
either  life  or  member,  or  shall  be  taken,  or  suffer  any  violence 
or  any  wrong  by  any  means.  Their  counsel  to  me  credited 
by  them,  their  messengers  or  letters,  I  shall  not  willingly 
discover  to  any  person :  The  papacy  of  Rome,  the  rules  of 
the  holy  fathers,  and  the  regality  of  St.  Peter,  I  shall  help 
and  maintain  and  defend  against  all  men.  The  legate  of 
the  see  apostolic,  going  and  coming,  I  shall  honourably 
entreat.  The  rights,  honours,  privileges,  and  authorities 
of  the  Church  of  Kome,  and  of  the  pope  and  his  successors, 
I  shall  cause  to  be  conserved,  defended,  augmented,  and 
promoted.  I  shall  not  be  in  counsel,  treaty,  or  any  act  in 
the  which  any  thing  shall  be  imagined  against  him  or  the 
Church  of  Rome,  their  rights,  seats,  honours,  or  powers. 
And  if  I  know  any  such  to  be  moved  or  compassed,  I 
shall  resist  it  to  my  power,  and  as  soon  as  I  can,  I  shall 
advertise  him,  or  such  as  may  give  him  knowledge.  The 
rules  of  the  holy  fathers,  the  decrees,  ordinances,  sentences, 
dispositions,  reservations,  provisions,  and  commandments 
apostolic,  to  my  power  I  shall  keep,  and  cause  to  be  kept 
of  others.  Heretics,  schismatics,  and  rebels  to  our  holy 
father  and  his  successors,  I  shall  resist  and  persecute  to 
my  power.  I  shall  come  to  the  synod  when  I  am  called, 
except  I  be  letted  by  a  canonical  impediment.  The 
thresholds  of  the  apostles  I  shall  visit  yearly  personally  or 
by  my  deputy.  I  shall  not  alienate  or  sell  my  possessions 
without  the  pope's  counsel.  So  God  help  me  and  the  holy 
evangelists"  (/). 

(e)  25  Hen.  8,  c.  20,  s.  4.  (/)  1  Burnet's  Hist.  Reform. 

123,  folio  ed.;  249,  ed.  1829. 
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It  is  true  an  oath  was  also  taken  to  the  king,  which  had 
a  show  of  qualifying  the  oath  to  the  pope ;  beginning  thus, 
€t  I  John,  bishop  of  A.,  utterly  renounce  and  clearly  forsake 
all  such  clauses,  words,  sentences,  and  grants,  which  I 
have  or  shall  have  hereafter  of  the  pope's  holiness,  of  or 
for  the  bishoprick  of  A.  that  in  any  wise  hath  been,  is,  or 
hereafter  may  be,  hurtful  or  prejudicial  to  your  highness, 
your  heirs,  successors,  dignity,  privilege,  or  estate  royal." 
And  the  rest  is  an  oath  of  obedience  to  the  king  in 
temporal  matters  (g). 

And  the  inconsistency  of  these  two  engagements  seems 
to  be  what  William  Rufus  declared  in  his  time,  in  the  case 
of  Archbishop  Anselm ;  that  he  could  not  possibly  observe 
at  the  same  time  both  the  fidelity  which  he  owed  to  him, 
and  his  obedience  to  the  apostolic  see  (A). 

Four  Bishops.']     That  is,  four  at  the  least  (i). 

Pall.~]  So  that  the  form  of  consecrating  according  to 
the  Roman  pontifical  (though  without  bulls  from  Rome) 
seems  to  have  continued  after  the  making  of  this  act,  viz. 
all  Henry  the  eighth's  reign,  and  till  the  establishment  of 
the  new  form  in  the  third  year  of  Edw.  6  (A). 
Confirmation.        The  method  and  order  of  confirmation   will  be  best 

understood  by  a  brief  account  of  the  several  instruments 
exhibited  and  applied  in  the  course  of  it: 

(1)  The  king's  letters-patent;  by  which  the  royal 
assent  to  the  election  is  signified,  and  the  archbishop  re* 
quired  to  proceed  to  confirmation. 

(2)  A  citation  against  opposers;  which  (the  time  of 
confirmation  being  first  fixed)  is  published  and  set  up,  by 
order,  and  in  the  name  of  the  archbishop,  at  the  churcn 
where  it  is  to  be  held;  as  well  to  notify  the  day  of  confir- 
mation, as  to  cite  all  opposers  (if  any  there  be)  who  will 
object  against  the  said  election,  or  the  person  elected,  to 
appear  on  that  day:  according  to  the  direction  of  the 
ancient  canon  law. 

(3)  The  certificate  or  return  made  by  the  proper  officer 
to  the  archbishop,  of  the  due  execution  of  the  said  citation. 

(4)  The  commission  to  confirm ;  which  is  usually  per- 
formed by  the  archbishop's  vicar-general. 

(5)  The  proxy  of  the  dean  and  chapter;  by  which  one 
or  more  persons  are  delegated  by  the  dean  and  chapter 
electing,  not  only  to  present  in  their  names  the  instrument 
of  election  to  the  bishop  elected  to  obtain  his  consent,  and 

(g)  1  Burnet's  Hist  Reform.  (i)  Gibs.  111. 

124,  folio  ed.;  250,  ed.  1829.  fa)  Gibs.  110. 

(h)  Gibs.  117. 
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to  present  the  letters  certificatory  of  election  to  the  king,  and 
to  pray  the  royal  assent  in  order  to  confirmation ;  but  also 
at  the  time  of  confirmation  (the  said  letters-patents  and 
commission  to  exhibit  such  his  proxy  being  first  read)  in 
virtue  thereof  to  present  the  bishop  elected  to  the  arch- 
bishop, vicar  general  or  surrogate;  and  in  the  course  of 
the  confirmation,  to  do  whatever  else  is  necessary  to  be 
done  on  the  part  of  the  dean  and  chapter. 

(6)  The  first  schedule:  The  said  proctor  in  the  name  of 
the  dean  and  chapter,  exhibiting  the  citation  and  return 
above  mentioned,  prays  that  the  opposers  (if  any  be)  not 
appearing  may  be  pronounced  contumacious,  and  pre- 
cluded from  further  opposition,  and  that  the  confirmation 
may  be  proceeded  in;  which  is  accordingly  done  by  this 
schedule. 

(7)  A  summary  petition:  This  is  the  petition  of  the 
said  proctor,  that  the  bishop  elect  may  be  confirmed,  upon 
his  alleging  and  proving  the  regularity  of  the  election,  and 
the  merits  of  the  person  elected;  which  he  does  in  nine 
articles:  setting  forth,  First,  that  the  see  was  vacant,  and 
had  been  vacant  for  some  time.  Secondly,  that  the  dean 
and  chapter,  having  first  desired  and  obtained  the  royal 
licence,  appointed  a  day  for  election,  and  duly  summoned 
all  persons  concerned.  Thirdly,  that  on  that  day,  they 
unanimously  chose  the  person  now  to  be  confirmed. 
Fourthly,  that  the  election  was  duly  published  and  de- 
clared to  the  clergy  and  people  there  assembled.  Fifthly, 
that,  at  the  request  of  the  dean  and  chapter,  the  person  so 
elected  gave  nis  consent  to  the  election.  Sixthly,  that 
the  person  elected  is  sufficiently  qualified  by  age,  know- 
ledge, learning,  orders,  sobriety,  condition,  fidelity  to  the 
king,  and  piety.  Seventhly,  that  the  dean  and  chapter, 
under  their  seal,  intimated  the  election,  and  the  name  of 
the  person  elected  to  the  king.  Eighthly,  that  the  king 
had  given  the  royal  assent.  Ninthly,  that  he  had,  by 
his  letters-patent,  required  the  person  elected  to  be  con- 
firmed. 

All  which  articles  conclude  with  a  petition,  that,  in  pur- 
suance of  the  premises,  confirmation  may  be  decreed. 

Then  the  summary  petition  is  admitted,  and  the  court 
decrees  to  proceed  thereupon,  and  assign  him  a  term  im- 
mediate, to  prove  the  particular  matters  contained  in  the 
petition;  for  proof  of  which  he  exhibits  the  process  of  the  ' 
election  made  by  the  dean  and  chapter,  the  consent  of  the 
archbishop  or  bishop  and  the  royal  assent;  and  then  prays 
a  time  to  be  presently  assigned  for  final  sentence;  which 
is  decreed  accordingly. 
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(8)  The  second  schedule:  Before  sentence,  a  second 

5>raconization  of  the  opposers  (if  any  be)  is  made  at  the 
ore-door  of  the  church,  and  (none  appearing)  they  are  de- 
clared contumacious,  by  a  second  schedule. 

"  But  if  any  appear,"  Dr.  Burn  says,  "  it  seemeth  that 
they  shall  be  admitted  to  make  their  exceptions  in  due  form 
of  law.  To  which  purpose,  a  passage  in  Collier's  Ecclesi- 
satical  History,  vol.  ii.,  p.  745,  is  applicable.  *  Soon  after 
the  recess  of  the  parliament,  Bishop  Laud  was  translated 
from  Bath  and  \\  ells  to  London,  and  Montague  promoted 
to  the  see  of  Chichester.  Before  he  was  consecrated,  an 
unexpected  rub  was  thrown  in  the  way.  At  the  confirma- 
tion of  bishops  there  is  public  notice  given,  that  if  any 
I)ersons  can  object  either  against  the  party  elected,  or  the 
egality  of  the  election,  they  are  to  appear  and  offer  their 
exceptions  at  the  day  prefixed.  This  intimation  being 
given,  one  Jones,  a  bookseller,  attended  with  the  mob, 
appearing  at  the  confirmation,  excepted  against  Montague, 
as  a  person  unqualified  for  the  episcopal  dignity.  And  to 
be  somewhat  particular,  he  charged  him  with  popery, 
Arminianism,  and  other  heterodoxies,  for  which  his  books 
had  been  censured  in  the  former  parliament.  But 
Dr.  Rives,  who  then  officiated  for  Brent  the  vicar-general, 
disappointed  this  challenge.  For  Jones  had  made  some 
material  omissions  in  the  manner,  and  not  offered  his 
objections  in  form  of  law.  Particularly,  the  exceptions 
were  neither  given  in  writing,  nor  signed  by  an  advocate, 
nor  presented  by  any  proctor  of  the  court  Upon-  the 
failure  of  these  circumstances,  the  confirmation  went  on.' 
The  parliament,  not  at  first  apprised  in  point  of  form,  were 
dissatisfied  with  the  conduct  of  the  vicar-general,  and  in- 
quired into  the  behaviour  of  Dr.  Rives,  on  that  occasion. 
— Upon  which  it  hath  been  observed,  that  Dr.  Rives,  a 
most  eminent  civilian  and  canonist,  admitted  that  the 
opposition  was  good  and  valid,  had  it  been  legally  offered; 
and  that  the  parliament  of  that  time  proceeded  upon  the 
same  opinion"  (t). 

(9)  The  oaths  and  declarations  according  to  the  law  as 
now  altered  are  three  in  number:  the  oath  of  allegiance 
in  conformity  to  the  statutes  of  the  realm  (A);  and  the 
declaration  of  simony,  and  the  oath  of  obedience  to  the 
archbishop  in  conformity  to  the  rules  and  canons  of  the 
church  (Z). 

(10)  The  definite  sentence,  or  the  act  of  confirmation; 

(t)  For  the  modern  cases,  see      See  p.  10,  supra, 
next  page.  (A  28  &  29  Vict.  c.  122. 

(k)  31  &  32  Vict.  c.  72,  s.  2. 
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by  which  the  judge  commits  to  the  bishop  elected  the 
care,  governance,  and  administration  of  the  spiritualties; 
and  then  decrees  him  to  be  installed  or  inthronized  (m). 

And  this  is  performed  (in  the  province  of  Canterbury) 
by  mandate  from  the  archbishop  to  the  archdeacon  of 
Canterbury;  to  whom  the  right  of  installing  the  bishops 
of  that  province  has  anciently  belonged,  and  does  still 
belong  (71). 

(11)  Finally,  a  public  notary,  by  the  archdeacon's  com- 
mand, records  the  whole  matter  of  fact  in  this  affair,  in  an 
instrument  to  remain  as  authentic  to  posterity  (0). 

After  election  and  confirmation,  and  not  before,  the 
bishop  is  folly  invested  to  exercise  all  spiritual  jurisdic- 
tion (/>).  But  he  may  not  sue  for  his  temporalities  till 
after  consecration  (q). 

In  our  own  times  the  question  as  to  the  duty  and  power  Confirmation 
of  the  vicar-general  to  hear  and  decide  upon  objections  ^1^°^- 
duly  taken  to  the  confirmation  of  a  bishop  has  been  formally 
raised  upon  two  (r)  occasions — the  confirmation  of  Dr. 
Hampden  as  Bishop  of  Hereford  in  1848,  and  in  that 
of  Dr.  Temple  as  Bishop  of  Exeter,  December  11,  1869. 

From  the  former  of  these  instances  a  sufficient  interval 
of  time  has  elapsed  to  enable  us  to  review  with  calmness 
the  proceedings  which  took  place. 

There  is  no  doubt  that  the  appointment  of  Dr.  Hamp- 
den excited,  rightly  or  wrongly,  the  minds  of  political  and " 
religious  parties  throughout  the  kingdom  in  the  highest 
degree.  And  the  judgments  delivered  in  the  Court  of 
Confirmation  and  in  the  Queen's  Bench  must  be  read  with 
this  fact  present  to  the  mind  of  the  reader.  A  very  accu- 
rate, careful  and  full  report  (s)  has  been  published  of  all 
the  proceedings,  beginning  with  the  contested  election  of 
Dr.  Hampden  in  the  chapter  of  Hereford  and  ending  with 
the  refusal  of  the  mandamus  by  the  Queen's  Bench. 

The  crown  was  successful  in  maintaining  its  appoint- 
ment before  every  tribunal. 


(m)  Gibs.  110,  111;  God.  25, 
26,  27. 

[n)  Gibs.  118. 
0)  God.  27. 

[p)  Gibs.  114. 

(q)  Wats.  c.  40,  pi.  423.       . 

(r)  There  was  a  third  occasion 
when  opposition  was  made  to  the 
confirmation  of  Dr.  Lee,  the  late 
Bishop  of  Manchester,  in  St. 
James's  Church,,  where  prelates 
of  the   northern   province   are 


sometimes  consecrated;  but  the 
vicar- general  summarily  refused 
to  hear  the  objector,  and  no 
further  proceedings  were  taken. 
(*)  A  report  of  the  case  of  the 
Right  Rev.  R.  D.  Hampden,  D.D., 
Lord  Bishop  elect  of  Hereford, 
in  Hereford  Cathedral,  the  Eccle- 
siastical Courts  and  the  Queen's 
Bench,  by  R.  Jebb,  Esq.,  M.A.,  of 
Lincoln's  Inn,  Barrister  at  Law. 
London,  1848. 
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An  unusual  course  was  pursued  with  respect  to  the  con- 
stitution of  the  Court  of  Confirmation.  It  is  generally 
holden  by  the  vicar-general  alone ;  on  this  occasion  two 
other  civilians  were  by  a  commission  united  to  the  vicar- 
general. 

This  court  refused  to  hear  the  objector,  who  appeared  in 
answer  to  the  citation,  and  the  very  indecorous  consequence 
was,  that  the  public  proclamation  having  been  made  by 
the  officer  of  the  court — "  Oyez :  All  manner  of  persons 
who  shall  or  will  object  to  the  confirmation  of  the  election 
of  the  Reverend  R.  D.  Hampden,  D.D.,  to  be  the  bishop 
and  pastor  of  the  cathedral  church  of  Hereford,  let  them 
come  forward  and  make  their  objections  in  due  form  of 
law,  and  they  shall  be  heard" — the  judges  immediately 
and  peremptorily  refused  to  hear  the  objections  made  in 
due  form  of  law.  The  confirmation  was  certainly  attended 
with  much  scandal  on  this  account. 

The  objectors  duly  applied  to  the  Queen's  Bench  for  a 
mandamus  to  the  vicar-general  to  hear; — this  being  the 
usual  and  proper  remedy  where  a  visitor  or  any  judge 
ecclesiastical  refuses  to  entertain  a  suit  on  a  subject  cog- 
nizable by  them. 

Four  judges  of  the  Queen's  Bench  heard  the  application : 
two,  Coleridge  and  Patteson,  were  of  opinion  that  the 
mandamus  should  go;  two,  Denman  and  Erie,  that  it 
should  not.  But  the  least  creditable  or  most  remarkable 
circumstance  was  that  this  court  refused  to  allow  the  ques- 
tion to  be  put  in  a  form  which  would  enable  the  objectors 
to  have  recourse  to  a  court  of  error,  and  this,  although  a 
very  recent  statute,  6  &  7  Vict.  c.  67,  had  been  passed  for 
the  express  purpose  of  enabling  recourse  to  be  had  in 

?uestions  of  mandamus  to  a  court  of  error.  Mr.  Justice 
'atteson  said  (f) :  "  I  think  it  (t.  e.  the  subject)  is  admitted 
on  all  hands  to  be  one  of  very  great  importance  and  diffi- 
culty, and  for  that  reason  very  fit,  as  it  appears  to  me,  to 
be  put  into  such  a  shape  as  to  enable  the  unsuccessful 
party  here  to  take  the  opinion  of  a  court  of  error.  The 
power  of  bringing  a  writ  of  error  having  been  granted  by 
a  recent  act,  has  materially  affected  the  duty  of  this  court, 
as  it  seems  to  me,  in  regard  to  writs  of  mandamus.  For- 
merly, when  the  decision  of  the  court  was  final,  if  the  facts 
were  not  disputed  and  the  law  was  fully  argued  on  the 
motion  for  the  writ,  no  advantage  was  gained  by  delaying 

(ft  JebVs  Report,  481.    The      containing  a  clear  and  able  state* 
whole  of  Mr.  Justice  Patteson's      ment  of  the  law. 
judgment  should  be  studied,  as 
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the  decision  upon  that  law  until  a  writ  had  issued  and  a 
return  been  made  ;  but  now,  by  refusing  the  writ,  we  pre- 
vent the  party  applying  for  it  from  having  the  benefit  of 
the  recent  statute,  whereas,  if  we  grant  it,  the  other  party 
has  still  that  benefit ;  and  therefore,  as  I  think,  we  ought 
now  to  grant  the  writ  as  a  general  rule,  unless  we  are  quite 
clear  that  it  cannot  be  sustained. 

"  I  am  fully  aware  of  the  agitation  of  men's  minds,  and 
of  the  strong  feelings  which  are  said  to  attend  this  case, 
and  doubt  not  that  much  inconvenience  would  accrue  from 
the  ultimate  decision  of  it  being  delayed ;  but  I  do  not  see 
that  those  are  sufficient  reasons  for  not  putting  the  case 
into  such  a  shape  that  recourse  might  be  had  to  a  court  of 
error." 

It  was  probably  in  consequence  of  the  general  opinion  Confirmation 
that  the  forms  of  the  vicar-general's  court  contemplated  Cou'L?f  vicar" 
and  provided  for  an  objection  being  heard,  and  that  the  8en 
question  of  the  mandamus  ought  at  least  to  have  been  put 
in  a  shape  to  have  been  cognizable  by  a  court  of  error, 
that  in  the  case  of  Dr.  Temple,  more  than  twenty  years 
after  that  of  Dr.  Hampden,  the  present  vicar- general  of  the 
archbishop  allowed  counsel  to  be  heard  upon  the  question 
whether  the  vicar-general  had  power  to  examine  and 
decide  upon  objections  raised  in  his  court  to  the  confirma- 
tion of  a  bishop  («).     The  vicar-general  decided  that  he 
had  no  power  to  examine  into  any  objections. 

A  decision  at  variance  with  the  opinions  of  Justices 
Coleridge  and  Patteson,  but  in  harmony  with  that  of  Lord 
Chief  Justice  Denman  and  Justice  Erie. 

All  the  forms  of  the  court  imply  that  objections  can  be 
made  and  ought  to  be  heard.  The  reason  of  the  thing 
seems  to  point  in  the  same  direction.  The  question 
whether  an  appeal  lies  from  the  court  of  the  vicar-general 
has  not  been  formally  decided.  The  inclination  of  Mr. 
Justice  Patteson's  opinion  was  adverse  to  the  existence  of 
any  right  of  appeal  But  inasmuch  as  by  the  general 
law  (x)  an  appeal  from  all  ecclesiastical  courts  lies  to  the 
crown  in  council,  it  is  a  question  perhaps  hereafter  to  be 
decided  whether  the  vicar-general's  court  be  from  pecu- 
liar circumstances  exempted  from  the  application  of  this 
law. 

(u)  The  averments  in  the  sum-  dominions,  it  shall  be  lawful  to 

mary  petition  were  in  this  case  the  parties  grieved  to  appeal  to 

supported  by  affidavits.  the  king's  majesty  in  the  king's 

(a?)  25  Hen.  8,  c.  19,  s.  4,  "  for  court  of  chancery,"  now  repre- 

lack  of  justice  at  or  in  any  of  the  sented  by  the  judicial  committee 

courts  of  the  archbishop  in  this  of  the  privy  council, 
realm,  or  in  any  of  the  king's 

P.      VOL.  I.  B 
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Confirmation.        The  allegation  and  the  judgment  in  the  case  of  Dr. 
Conrtof  Ticar-  Temple  are  here  ^ven  at  length : 

"On  Wednesday,  the  8th  day  of  December,  1869, 
before  the  Right  Worshipful  Sir  Travers  Twiss,  Knight, 
D.C.L.,  Vicar-General  and  Official  Principal  of  the 
Most  Reverend  Father  in  God  Archibald  Campbell,  by- 
divine  providence  Lord  Archbishop  of  Canterbury,  Pri- 
mate of  all  England  and  Metropolitan,  in  the  Parish 
Church  of  St.  Mary  Je-Bow  in  the  City  of  London,  in  the 
presence  of  Francis  Hart  Dyke,  Notary  Public,  Principal 
Registrar  of  the  Province  of  Canterbury : 

"  The  business  of  confirming  the  alleged  election  of  the 
Reverend  Frederick  Temple,  clerk,  doctor  in  divinity,  to 
be  bishop  and  pastor  of  the  cathedral  church  of  Exeter. 

"  On  which  day  Edmund  Charles  Currey  exhibited  as 
proctor  and  made  himself  a  party  for  the  Right  Reverend 
Walter  John  Bishop  Trower,  D.D.,  sub-dean  of  the 
cathedral  church  of  Exeter,  late  Lord  Bishop  of  Gibraltar, 
and  late  also  commissary  of  the  Right  Reverend  Father 
in  God  Henry  Lord  Bishop  of  Exeter,  now  deceased, 
the  Reverend  Samuel  Henry  Walker,  clerk,  M.  A.,  vicar 
of  the  vicarage  of  Newton  Poppleford,  in  the  county  of 
Devon  and  diocese  of  Exeter,  and  the  Reverend  Augustus 
Archer,  clerk,  vicar  of  the  vicarage  of  St.  John,  Tipton, 
in  the  county  and  diocese  aforesaid,  three  of  the  parties 
duly  cited  by  and  lawfully  appearing  in  obedience  to  the 
letters  mandatory  issued  and  served  in  this  business,  and, 
by  way  of  objection  on  opposition  to  the  further  proceed- 
ing of  the  said  confirmation,  did  say,  allege,  and  in  law 
articulately  propound,  as  follows,  to  wit: — 

"  First.  That  the  said  Frederick  Temple  is  not  a  pru- 
dent and  discreet  man,  and  is  not  eminent  for  his  know- 
ledge of  the  holy  scriptures,  and  is  not,  and  cannot  be 
greatly  or  at  all  usefiil  and  necessary  to  the  cathedral 
church  of  Exeter.  For  that  he  did  in  or  about  the  year 
1860,  write,  print,  publish,  disperse,  give,  sell  and  set 
forth,  or  cause  to  be  printed,  published,  dispersed,  given, 
sold  and  set  forth  in  a  book  called  *  Essays  and  Reviews' 
a  certain  article,  essay  or  review,  entitled  *  The  Education 
of  the  World,'  wherein  he  maintained  and  affirmed  divers 
erroneous,  strange  and  heretical  doctrines,  positions  and 
opinions  contrary  to  the  doctrine  and  •teaching  of  the 
United  Church  of  England  and  Ireland  as  by  law  esta- 
blished, and  contravening  the  statutes,  constitutions  and 
canons  ecclesiastical  of  the  realm,  and  against  the  peace 
and  unity  of  the  church,  and  which  said  article,  essay  or 
review  is  of  a  baneful  tendency  as  weakening  the  founda- 
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tions  of  Christian  belief  and  likely  to  cause  many  to  offend, 
and  this  was  and  is  true,  and  the  party  proponent  doth 
allege  and  propound  as  before. 

"  Second.  That  the  said  book,  entitled  '  Essays  and 
Reviews,'  contained  also  six  other  articles,  essays  or  re- 
views written  by  six  other  several  authors  and  entitled 
respectively,  (  Bunsen's  Biblical  Researches ;'  f  On  the 
Study  of  the  Evidence  of  Christianity;'  'Stances  His- 
toriques  de  Geneve;'  '  On  Mosaic  Cosmogony;'  '  Ten- 
dencies of  Religious  Thought  in  England,  1688,  1750;' 
and  '  On  the  Interpretation  of  Scripture.'  That  in  such 
six  other  articles,  essays  or  reviews,  are  also  maintained 
and  affirmed  divers  erroneous,  strange,  and  heretical  doc- 
trines, positions  and  opinions  contrary  to  the  doctrine  and 
teaching  of  the  said  United  Church  of  England  and  Ire- 
land as  by  law  established,  and  contravening  the  statutes, 
constitutions  and  canons  ecclesiastical  of  the  realm,  and 
against  the  peace  and  unity  of  the  church:  and  the  said 
six  other  articles,  essays,  or  reviews  are  all  of  a  baneful 
tendency  as  weakening  the  foundations  of  Christian  belief 
and  likely  to  cause  many  to  offend.  That  the  said  book 
containing  as  well  the  said  article,  essay,  or  review,  en- 
titled '  The  Education  of  the  World,'  as  also  the  said  six 
other  articles,  essays,  or  reviews,  has,  between  the  years 
1861  and  1869,  been  reprinted  and  republished  as  one  entire 
book  on  eleven  several  occasions,  the  last  or  twelfth  edition 
having  been  printed  and  published  in  the  present  year 
( 1869),  and  that  such  several  editions  have  been  so  printed 
and  published  with  the  knowledge  of  the  said  Reverend 
Frederick  Temple;  but  notwithstanding  the  premises  he 
the  said  Reverend  Frederick  Temple  hath  not  at  anytime 
or  in  any  manner  expressed  disapprobation  of  or  dissent 
from  any  of  the  said  erroneous,  strange  and  heretical 
doctrines,  positions  and  opinions  maintained  and  affirmed 
therein,  by  reason  whereof  he  hath  given  great  offence  and 
occasioned  much  scandal  to  the  said  church;  and  this  was 
and  is  true,  and  the  party  proponent  doth  allege  and  pro- 
pound as  before. 

"  Third.  That  on  the  21st  day  of  June,  1864,  the 
Upper  House  of  Convocation  of  Canterbury  did  re- 
solve as  follows: — '  That  the  Upper  House  of  Convoca- 
tion having  received  and  adopted  the  report  of  the  com- 
mittee of  the  whole  house  appointed  by  them  to  examine 
the  volume  entitled  "  Essays  and  Reviews,"  invite  the  lower 
house  to  concur  with  them  in  the  following  judgment: 
that  this  synod  having  appointed  committees  of  the  upper 
and  lower  houses  to  examine  and  report  upon  the  volume 

e2 
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Confirmation,  entitled  "  Essays  and  Reviews/9  and  the  said  committees 
Cou^of  T1C*r"  having  severally  reported  thereon,  do  hereby  synodically 
gen  condemn  the  said  volume  as  containing  teaching  contrary 

to  the  doctrine  received  by  the  United  Church  of  England 
and  Ireland  in  common  with  the  whole  Catholic  Church 
of  Christ ;'  and  on  the  24th  day  of  the  said  month  of  June, 
1864,  the  lower  house  of  the  Convocation  aforesaid  did 
resolve  as  follows, — 'that  this  house  respectfully  and  heartily 
tender  its  thanks  to  his  Grace  the  president,  and  to  the 
bishops  of  the  upper  house  for  their  care  in  defence  of  the 
faith,  and  that  this  house  does  thankfully  accept  and  con- 
cur in  the  condemnation  of  the  book  by  the  upper  house 
to  which  their  concurrence  has  been  invited  by  the  upper 
house,'  and  this  was  and  is  true,  and  the  party  proponent 
doth  allege  and  propound  as  before. 

"  Lastly.  That  all  and  singular  the  premises  were  and 
are  true,  public  and  notorious,  and  thereof  there  was  and 
is  a  public  voice,  fame,  and  report,  whereof  legal  proof 
being  made  at  any  meet  and  convenient  time  and  place  to 
be  appointed  by  the  judge  for  that  purpose,  the  party  pro- 

E orient  humbly  prays  that  the  said  election  may  not  now 
e  confirmed,  at  least  until  such  time  as  the  said  bishop 
elect  shall  publicly  recant  and  disavow  the  aforesaid 
erroneous,  strange,  and  heretical  doctrines,  positions,  and 
opinions;  and  that  otherwise  right  and  justice  may  be 
effectually  done  and  administered  to  him  and  his  said  par- 
ties in  the  premises. 

"  Edmund  C.  Currey. 
"  J.  Parker  Deane." 

"  Judgment  (y). 

The  Vicar-General :  '*  I  take  upon  myself  the  duty 
of  confirming  the  election  of  the  Keverend  Frederick 
Temple,  who  has  been  elected  to  the  See  of  Exeter,  and 
in  obedience  to  the  letters  mandate  of  the  crown.  Those 
letters  mandate  have  been  issued  to  his  Grace  the  Arch- 
bishop of  Canterbury.  In  those  letters  mandate  it  has 
pleased  her  Majesty  the  Queen  to  signify  to  his  Grace 
the  Archbishop  of  Canterbury  that  she  has  approved 
of  the  election  of  Doctor  Temple  to  be  bishop.  She 
has  likewise  commanded  him  to  confirm  the  election, 
and  his  grace  the  archbishop  has  issued  to  me,  as  vicar- 
general,  his  fiat  to  carry  out  the  command  of  the  queen. 
On  these  occasions  it  has  been  the  practice  to  use  judicial 

(y)  A  full  and,  I  believe,  accu-  ings  will  be  found  in  the  "  John 
rate  account  of  all  the  proceed-      Bull"  of  December  11,  1869. 
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forms  which,  as  far  as  we  are  able  to  ascertain,  go  back  to 
the  earliest  period  of  the  Reformation,  and  were  probably 
framed  by  civilians  of  the  day  upon  the  ancient  customs 
with  reference  to  confirmation  of  bishops  before  the  pope, 
and  before  archbishops  in  other  countries.  But  they  were 
framed  also  with  a  view  to  carry  out  the  provisions  of  the 
statute ;  and  those  forms  it  was  considered  his  Grace  the 
Archbishop  of  Canterbury  might  conveniently  adopt  for 
the  purpose  of  confirming  the  election  of  Dr.  Temple  in 
this  case.  There  has  been  no  statutory  sanction  given  to 
these  forms.  They  are  not  obligatory  upon  the  arch- 
bishop. He  has  been  pleased  to  adopt  them,  and  the 
practice  for  three  centuries  has  been  to  use  them.  The 
practice  has  been,  before  the  vicar-general  takes  his  seat 
here,  that  a  citation  should  go  out  calling  upon  all  persons, 
who  may  choose  to  object  to  the  election,  or  to  the  person 
elected,  to  appear  here  on  a  certain  day,  and  state  their 
objections.  But  they  are  informed  that,  notwithstanding 
their  appearing,  the  confirmation  will  still  take  place.  They 
are,  therefore,  informed  beforehand,  that  they  are  to  appear 
for  the  purpose  of  stating  their  objections,  but  not  for  the 
purpose  of  in  any  way  having  those  objections  entertained 
with  a  view  to  the  confirmation  being  refused.  It  is, 
therefore,  important  to  consider  as  such  the  intimation 
given  to  the  opponents  for  what  purpose  they  come  here 
to-d»y.  They  come  here  to-day  in  my  opimon  to  make 
suck  objections  as  may  have  arisen  in  their  minds  against 
the  manner  in  which  the  election  has  been  conducted. 
They  come  here  to  allege  any  defects  which  may  be 
known  to  them,  and  also  if  there  be  any  error  with  refer- 
ence to  the  person  who  is  presented  to  me  to  be  confirmed, 
that  that  error  should  be  made  known  to  me  before  I  con- 
firm the  election.  They  come  before  his  grace's  vicar- 
general  in  order  that  ii  any  ground  of  objection  to  the 
election  is  known  to  them,  they  shall,  before  the  election  is 
confirmed,  make  their  objections,  or  take  exception  to  the 
election  on  the  ground  that  the  election  in  regard  to  some 
matter  of  form  has  been  defective,  or  that  the  person  pre- 
sented to  me  for  confirmation  is  not  the  person  on  whom 
the  choice  of  the  crown  has  fallen ;  and  upon  whom  the 
choice  of  the  electors  has  also  fallen.  It  has  been  said  on 
behalf  of  the  objectors  to-day  that  if  the  objections  they 
have  to  make  to  the  person  elected  are  not  heard,  the  pro- 
ceedings here  are  a  scandal  and  a  sacrilege.  When  that 
was  said  by  the  learned  counsel  I  was  obliged  to  intimate 
to  him  that  I  thought  those  were  strong  terms  to  use.     It 


54  ORDERS  AND  OFFICES  OF  THE  CHURCH. 

Confirmation,    was  formerly  the  custom  in  all  courts  in  the  land  to  com- 
^neraL*  ViCar"  mence  ^eir  sittings  with  prayers.     It  has  been  the  custom 

of  the  ecclesiastical  courts  to  do  the  same  thing.  It  is  not 
because  the  Litany  has  been  read  here  to-day  that  there  is 
any  peculiar  sanctity  supposed  to  be  attached  to  these  pro- 
ceedings, nor  do  I  think  that,  because  1  do  not  accede  to 
the  argument  of  the  learned  counsel  who  appears  for  the 
objectors,  the  proceedings  of  the  court  can  be  justly  ex- 
posed to  the  harsh  terms  which  have  been  used  with  re- 
ference to  them.  Forms  of  prayer  have  always  been  in 
use  in  such  cases.  They  are  used  before  tne  highest 
branch  of  the  legislature.  Both  in  the  House  of  Lords 
and  in  the  House,  of  Commons,  before  the  speaker  takes 
his  seat,  the  Litany  is  read,  and,  therefore,  sitting  here  as 
vicar-general  I  think  it  was  quite  right  that  it  should 
be  read  on  this  occasion,  but  I  desire  it  not  to  go  forth  to 
the  English  public  that  with  reference  to  the  proceedings 
which  have  taken  place  here  to-day  any  peculiar  sanctity 
is  to  be  attributed  to  them  on  account  of  the  Litany 
having  been  read,  because  that  would  be  to  leave  the  pro- 
ceedings of  to-day  open  to  the  very  strong  observations 
which  have  been  made  with  reference  to  them.  The 
question  now  arises,  am  I  or  am  I  not  to  admit  this  allega- 
tion to  proof?  Now  it  is  remarkable  that  there  is  no 
writer  on  English  law  who  has  dealt  with  this  subject  of 
confirmation,  and  has  given  us  the  forms  of  proceedings  to 
be  observed  in  such  cases,  who  has  ever  contemplated  the 
appearance  of  opponents.  Opponents  may  come,  but  the 
proceedings  with  reference  to  elections  are  now  so  carefiilly 
conducted,  that  there  is  no  opportunity  or  occasion  for 
opposition  as  regards  the  mode  of  election.  There  is  no 
book,  so  far  as  I  am  aware,  that  tells  us  as  a  matter  of 
practice  what  ought  to  be  done  in  a  case  of  this  kind. 
On  the  occasion  of  the  election  of  Dr.  Hampden  I  was 
present  as  counsel.  I  was  present  both  in  that  case  and 
m  the  case  of  the  opposition  to  Dr.  Lee's  election  at 
St.  James's  Church,  to  which  reference  has  been  made, 
and  therefore  I  speak  from  a  personal  knowledge  of  the 
subject.  When  the  opponents  appeared  in  the  case  of 
Dr.  Hampden,  Dr.  Lushington  sitting  as  assessor  for  Dr. 
Burnaby,  the  then  vicar^eneral,  assisted  by  Sir  John 
Dodson,  Master  of  the  Faculties,  refused  to  allow  the 

Eroctor  for  the  objectors  to  appear,  upon  the  ground  that 
is  appearance  would  be  futile,  there  being  no  power  what- 
ever to  refuse  to  obey  the  mandate  of  the  crown  to  confirm 
the  election  of  Dr.  Hampden.     I  have  thought  it  better  on 
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this  occasion  to  deviate  so  far  from  that  precedent,  as  to 
allow  Mr.  Currey  to  appear  before  me  on  behalf  of  the 
parties  objecting.  He  has  been  allowed  to  appear,  and  to 
tender  an  allegation  of  objections,  and  I  have  permitted 
his  counsel  to  state  to  me  what  is  the  substance  of  that 
allegation,  and  what  is  the  object  for  which  it  is  brought 
in.  The  substance  of  the  allegation  is  to  traverse  the 
averments  in  the  petition  of  the  dean  and  chapter,  which 
are  in  substance  that  the  person  before  me  is  a  fit  and 
proper  person  to  be  elected.  The  objectors  propose  to 
traverse  those  facts,  and  call  upon  me  to  hear  witnesses  on 
both  sides,  to  pronounce  judgment  in  their  favour,  and  to 
refuse  to  confirm  the  election  of  Dr.  Temple.  I  am  of 
opinion  that  I  have  no  power  whatever  to  review  the 
choice  of  the  crown  in  regard  to  Dr.  Temple  being  a  fit 
and  proper  person  to  be  bishop  of  the  see  of  Exeter.  I 
think  that  what  Dr.  Spinks  has  said  is  most  pertinent, 
and  it  is  to  my  mind  conclusive — that  where  parties  believe 
that  the  choice  of  the  crown  has  been  erroneous,  it  is  their 
duty  to  apply  at  an  earlier  stage  than  this  to  have  the 
matter  set  right.  I  think  it  is  their  duty  if  they  think 
the  choice  of  the  crown  has  been  erroneous  to  go  to  her 
Majesty  and  beseech  her,  or  humbly  request  her,  not  to 
issue  her  mandate  for  the  confirmation  of  the  election. 
Here  her  Majesty  has  approved  of  the  election.  She  has 
signified  to  the  archbishop  her  assent  to  it,  and  I  now, 
acting  on  behalf  of  his  grace,  am  invited  by  the  objectors 
to  reopen  the  large  question  as  to  the  fitness  of  Dr.  Temple 
to  be  bishop  of  the  see  of  Exeter,  to  examine  witnesses,  to 
pronounce  him  to  be  an  unfit  person  to  be  elected  to  the 
episcopal  office,  and  to  refuse  to  confirm  his  election  of 
which  the  queen  has  signified  her  approval.  I  am  of 
opinion  that  I  have  no  such  power.  I  have  thought  it 
right  to  hear  counsel  in  this  case.  The  objectors  have  had 
the  assistance  of  a  learned  counsel,  of  whom  I  may  say  that 
if  there  be  any  member  of  the  civil  law  bar,  who  could 
have  supported  the  position  for  which  he  has  contended  it 
is  Dr.  Deane.  I  hold,  however,  that  he  has  not  met  the 
question  which  I  put  to  him  in  the  course  of  his  argument 
as  to  whether  I  have  or  have  not  power  to  grant  his  request. 
I  believe  that  I  have  no  power  to  do  so ;  and  that  being  so, 
I  must  reject  the  allegation  and  decree  to  proceed  with  the 
business  of  this  allegation." 

The  prescribed  formalities  for  completing  the  confirma- 
tion were  then  duly  observed,  Dr.  Temple  kneeling  and 
taking  the  oath  of  obedience,  and  afterwards  making  and 
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subscribing  the  declaration  against  simony  required  in  such 
cases. 
Consecration.         Upon  a  translation  all  the  aforesaid  ceremonies  are 

observed;  but  consecration  in  that  case  is  not  requisite 
because  the  bishop  was  consecrated  before  (z).  But  m  the 
case  of  creation,  the  process  goes  on  as  follows  : 

The  consecration  shall  always  be  performed  upon  some 
Sunday  or  holy-day  (a). 

As  to  the  place  of  consecration  ;  the  dean  and  chapter 
of  Canterbury  claim  it  as  an  ancient  right  of  that  church, 
that  every  bishop  of  the  province  is  to  be  consecrated  in  it, 
or  the  archbishop  to  receive  from  them  a  licence  to  conse- 
crate elsewhere.  And  it  is  said  that  a  long  succession  of 
licences  to  that  purpose  are  regularly  entered  in  the  registry 
of  that  church.  And  although  between  the  years  1 235  and 
1300,  that  point  was  controverted  with  the  chapter,  it 
ended  in  their  &vour  and  in  the  further  confirmation  of  the 
privilege,  which  was  first  granted  by  Thomas  Becket,  and 
afterwards  confirmed  by  St.  Edmund.  And  in  Cranmer's 
register  there  is  a  memorandum,  that  no  bishop  may  be 
consecrated  without  the  church  of  Canterbury,  but  by  the 
special  licence  of  the  dean  and  chapter  of  Canterbury 
under  the  chapter  seal  (ft). 

In  order  for  consecration,  the  archbishop  (or  some  other 
bishop  appointed)  shall  begin  the  Communion  Service : 
another  bishop  shall  read  the  Epistle ;  and  another  bishop 
shall  read  the  Gospel.  And  after  the  Nicene  Creed  and 
sermon,  the  elected  bishop,  vested  with  his  rochet,  shall  be 
presented  by  two  bishops  unto  the  archbishop  of  that 
province  or  to  some  other  bishop  appointed  by  lawful  com- 
mission (c). 

Then  shall  the  archbishop  demand  the  king's  mandate 
for  the  consecration,  and  cause  it  to  be  read  (as  in  times 
past  the  pope's  mandate  was  in  like  manner  demanded,  as 
is  required  in  the  pontifical)  (d). 

And  then  shall  be  ministered  unto  them  the  oath  of  due 
obedience  to  the  archbishop,  as  follows : 

In  the  name  of  God.  Amen.  I  N.,  chosen  bishop  of 
the  church  and  see  of  P.,  do  profess  and  promise  all  due 
reverence  and  obedience  to  the  archbishop,  and  to  the 
metropolitical  church  of  C.  and  to  their  successors:  so 
help  me  God,  through  Jesus  Christ. 

(z)  God.  29;  Gibs.  111.  (c)  Form  of  Consecr. 

(a)  Form  of  Consecr.  (d)  Form  of  Consecr. 

(b)  Gibs.  111.  v 
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But  this  oath  shall  not  be  made  at  the  consecration  of  an 
archbishop  (e). 

To  the  Archbishop  and  to  the  Metropolitical  Church.] 
That  is,  either  when  the  see  is  full,  or  else  in  the  vacation 
when  the  whole  archiepiscopal  jurisdiction  is  vested  in  the 
dean  and  chapter  (f\ 

But  in  the  case  of  the  consecration  of  a  foreign  bishop 
this  oath  cannot  of  course  be  administered,  and  with 
respect  to  the  bishop  appointed  to  a  see  in  a  British 
colony,  in  which  the  church  is  not  established  by  law,  the 
oath  of  obedience  ought  to  be  taken  to  his  own  metro- 
politan, if  there  be  one  in  the  colony. 

Then  after  divers  questions  and  answers  touching  the 
episcopal  office  and  before  the  act  of  consecration,  the 
bishop  elect  shall  put  on  the  rest  of  the  episcopal  habit  (g). 

According  to  the  office  in  the  3  Edw.  6,  the  pastoral 
staff "w us  delivered. to  the  bishop;  which  delivery  in  the 
Roman  pontifical  is  preceded  by  a  consecration  of  the  staff, 
and  followed  by  the  consecration  and  putting  on  of  a  ring, 
in  token  of  his  marriage  to  the  churcn ;  and  of  a  mitre  as 
an  helmet  of  strength  and  salvation,  that  his  face  being 
adorned,  and  his  head  (as  it  were)  armed  with  the  horns 
of  both  testaments,  may  appear  terrible  to  the  adversaries 
of  the  truth,  as  also  in  imitation  of  the  ornaments  of  Moses 
and  Aaron ;  and  of  gloves,  in  token  of  clean  hands  and 
heart  to  be  preserved  by  him.  All  which,  and  many  other 
like  ceremonies,  our  church  has  laid  aside ;  retaining  only 
such  as  are  most  ancient  and  most  grave  (/*). 

And  "  If  any  archbishop  or  bishop,  after  such  election,  Delay  or 
nomination  or  presentation  shall  be  signified  unto  them  by  refusal  *p 
the  king's  letters-patents,  shall  refuse  and  do  not  confirm, 
invest  and  consecrate  with  all  due  circumstance  as  afore- 
said, within  twenty  days  next  after  the   king's  letters- 
patents  of  such  signification  or  presentation  shall  come  to 


(e)  Form  of  Consecr. 

(/)  Gibs.  117. 

{g)  Form  of  Consecr. 

(AS  Gibs.  118.  But  at  the  end 
of  tne  Common  Prayer  Book, 
established  by  parliament  in  the 
second  year  of  Edw.  6,  it  is 
ordered,  that  whensoever  the 
bishop  shall  celebrate  the  holy 
communion,  or  exercise  any  other 
public  administration,  be  shall 
nave  upon  him,  besides  his  rochet, 
a  surplice  or  alb,  and  a  cope  or 
vestment,  and  also  his  pastoral 


staff  in  his  hand,  or  else  borne 
or  holden  by  his  chaplain. 
And  in  the  rubric  before  the 
Common  Prayer  in  our  present 
liturgy,  it  is  ordered,  that  such 
ornaments  of  the  church,  and  of 
the  ministers  thereof  at  all  times 
of  their  ministration,  shall  be  re- 
tained and  be  in  use,  as  were  in 
this  Church  of  England  by  the 
authority  of  parliament,  in  the 
second  year  of  the  reign  of  King 
Edward  G. 
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Consecration. 


Objection  to 
consecration. 


their  hands ;  or  if  any  of  them,  or  any  other  person  or 
persons,  omit  or  do  any  other  thing  contrary  to  the  statute 
of  the  25  Hen.  8,  c.  20,  in  such  case  every  person  so 
offending,  their  aiders,  counsellors  and  abettors,  shall  incur 
a  praemunire  "  (A). 

By  the  eighth  canon  of  1603:  "Whoever  shall  affirm 
or  teach  that  the  form  and  manner  of  making  and  conse- 
crating bishops,  priests  and  deacons,  oontaineth  anything 
in  it  that  is  repugnant  to  the  word  of  God ;  or  that  they 
who  are  made  bishops,  priests  or  deacons  in  that  form,  are 
not  lawfully  made,  nor  ought  to  be  accounted  either  by 
themselves  or  others  to  be  truly  either  bishops,  priests  or 
deacons,  until  they  have  some  other  calling  to  those  divine 
offices ;  let  him  be  excommunicated  ipso  facto,  not  to  be 
restored  until  he  repent,  and  publicly  revoke  such  his 
wicked  errors." 

And  by  the  thirty-sixth  of  the  Thirty-nine  Articles; 
"  The  Book  of  Consecration  of  Archbishops  and  Bishops 
and  Ordering  of  Priests  and  Deacons,  lately  set  forth  in 
the  time  of  Edward  VI.,  and  confirmed  at  the  same  time 
by  authority  of  parliament,  doth  contain  all  things  neces- 
sary to  such  consecrating  and  ordering;  neither  hath  it 
anything  that  of  itself  is  superstitious  and  ungodly.  And 
therefore  whosoever  are  consecrated  or  ordered  according 
to  the  rites  of  that  book,  since  the  second  year  of  the  fore- 
named  King  Edward  unto  this  time,  or  hereafter  shall  be 
consecrated  or  ordered  according  to  the  same  rites,  we 
decree  all  such  to  be  rightly,  orderly  and  lawfully  conse- 
crated and  ordered." 

And  by  the  Act  of  Uniformity,  14  Car.  2,  c.  4,  "  All 
subscriptions  to  be  made  unto  the  Thirty-nine  Articles 
shall  be  construed  to  extend  (touching  the  said  thirty-sixth 
article)  to  the  book  containing  the  form  and  manner  of 
making,  ordaining  and  consecrating  of  bishops,  priests  and 
deacons,  in  this  said  act  mentioned,  as  the  same  did  here- 
tofore extend  unto  the  book  set  forth  in  the  time  of  King 
Edward  VI."  (/). 

In  the  case  of  Dr.  Hampden's  confirmation,  among 
other  grounds  stated  for  the  position  that  no  objection 
would  be  legally  taken  was  this,  that  in  some  cases  the 
appointment  to  sees  was  by  letters-patent,  as  in  Ireland, 
and  that  in  such  cases  there  was  no  confirmation,  but 
immediate  consecration,  and  that  then  there  was  no  room 
or    opportunity  for    objection.      But    the  reasoning   of 


(k)  Sect  6. 


(I)  Sect.  26. 
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Mr.  Justice  Patteson  on  this  point  is  conclusive.  He 
says : — 

"  No  mention  is  made  in  such  case  of  confirmation ; 
that  is,  in  the  case  of  letters-patent  from  the  king.  The 
legislature  seems  to  have  considered  that  confirmation  was 
unnecessary  where  there  had  been  no  election,  but  the 
crown  had  nominated  and  presented  by  letters-patent. 
And  this  is  not  an  oversight,  as  I  apprehend ;  for  in  the 
Irish  statute,  2  Eliz.  c.  4,  which  abolishes  election,  even 
in  form,  altogether,  and  makes  the  appointment  always  by 
letters-patent,  no  mention  of  confirmation  is  made  from  the 
beginning  to  the  end  of  the  statute. 

"  Hence,  however,  arises  another  argument ;  and  it  is 
contended  that  as  the  legislature  treats  confirmation  as 
unnecessary  where  the  crown  appoints  the  bishop  directly 
and  avowedly,  namely,  by  letters-patent,  it  never  can  have 
intended  that  confirmation  should  be  necessary  as  a  judi- 
cial act,  where  the  crown  appoints  the  bishop  indirectly 
and  circuitously  through  the  medium  of  a  pretended  elec- 
tion by  the  dean  and  chapter ;  therefore  that  the  confirma- 
tion mentioned  in  the  statute  must  be  taken  to  be. a  minis- 
terial act,  and  a  mere  form,  that  the  form  of  confirmation 
was  preserved  because  the  form  of  election  was ;  but  neither 
was  intended  to  be  real  or  more  than  shadow. 

"  It  is  difficult  to  see  why  confirmation  should  be  neces- 
sary where  the  crown  appoints  indirectly,  if  it  was  not 
considered  so  where  the  crown  appoints  directly,  and  if  it 
was  right  to  omit  it  in  the  one  case,  why  it  was  not  right 
in  the  other.  It  is  vain  to  conjecture  the  reasons  which 
actuated  the  legislature  at  that  time,  and  I  do  not  pretend 
to  reconcile  or  to  account  for  all  the  provisions  of  this 
statute.  Looking  at  the  words  used,  I  see  nothing  which 
imports  that  the  confirmation  and  consecration  were  to  be 
mere  ministerial  forms  and  shadows ;  they  are  both  required 
in  one  and  the  same  sentence  and  in  the  same  language. 
I  cannot  bring  myself  to  believe  that  the  legislature  of  this 
country  could  ever  intend  that  the  solemn  act  of  consecra- 
tion should  be  a  mere  form  and  shadow ;  and  if  not,  neither 
can  confirmation  be  so,  for  one  and  the  same  interpretation 
must  be  put  on  the  language  which  is  applied  equally  to 
both.  As  to  consecration,  indeed,  no  previous  form  of 
inquiry  is  stated  to  have  been  used  like  that  in  the  case  of 
confirmation;  nor  am  I  prepared  to  say  that  any  was 
necessary.  The  archbishop,  where  he  had  confirmed, 
would  have  already  inquired,  and  where  after  this  statute 
(which  would  rarely  happen,  indeed  no  instance  has  been 
cited  in  which  it  has  ever  happened)  the  crown  appointed 
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by  letters-patent  in  default  of  election  by  the  dean  and 
chapter,  he  would  in  general  be  able  to  inform  himself, 
without  any  public  inquiry,  as  to  the  qualifications  of  the 
person  nominated  and  presented  by  the  crown  ;  and  if  any 
lawful  impediment  to  the  consecration  came  to  his  know- 
ledge, I  cannot  believe  that  the  legislature  intended  to 
force  him,  knowingly  and  without  regard  to  such  impedi- 
ment, to  perform  the  solemn  act  of  consecration  n  (to). 
Translation.  When  a  bishop  is  translated  ;  the  former  see  is  not  void 

by  the  election  to  the  new  one,  until  the  election  is  con- 
firmed by  the  archbishop ;  for  though  he  is  elected,  yet  it 
may  happen  that  the  king  shall  not  consent,  or  the  arch- 
bishop may  not  confirm  ;  and  it  is  not  reasonable  that  the 
bishop  should  lose  his  former  preferment  till  he  has  ob- 
tained a  new  one :  and  so  it  is  in  case  of  creation ;  he  is 
not  completely  bishop  till  consecration  (n). 

And  the  dignities  or  benefices  which  a  bishop  was  pos- 
sessed of  before  his  election,  become  not  void  till  after  con- 
secration in  the  case  of  creation;  and  after  confirmation,  in 
the  case  of  translation.  Upon  which  foundation  it  was 
that  all  the  judges  agreed,  in  the  case  of  Evans  and  Ascuith, 
that  if  a  commendam  retinere  comes,  in  the  former  case 
before  consecration,  and  in  the  latter  case  before  confirma- 
tion, it  comes  in  time  enough;  because  it  comes  while  the 
bishop  is  in  possession  of  the  dignity  or  benefice  granted 
in  commendam  (0). 
Installation  Every  "  person  being  chosen,  elected,  nominated,  pre- 

a?<the bAlfcution  sented,  invested,  and  consecrated  as  aforesaid,  and  suing 
ralitie8.    P°"    their  temporaries  out  of  the  king's  hands,  and  making 

oath  to  the  king  and  to  none  other  as  aforesaid,  shall  and 
may  be  thrononized  or  installed  as  the  case  shall  require ; 
and  shall  have  and  take  their  only  restitution  out  of  the 
king's  hands,  of  all  the  possessions  and  profits,  spiritual 
and  temporal,  belonging  to  such  archbishopric  or  bishopric, 
and  shall  be  obeyed  in  all  things  according  to  the  name, 
title,  degree,  and  dignity  that  they  shall  be  chosen  or  pre- 
sented to,  and  do  and  execute  in  everything  touching  the 
same,  as  any  archbishop  or  bishop  of  this  realm,  without 
offending  01  the  prerogative  royal  of  the  crown,  and  the 
laws  and  customs  of  the  realm,  might  at  any  time  hereto- 
fore do"(/>). 

Whereupon  the  bishop,  being  introduced  into  the  king's 
presence,  shall  do  his  homage  for  his  temporalities  or 
barony;  by  kneeling  down,  and  putting  his  hands  between 


(m)  Jebb's  Report,  481,  vide 
supra, 

(n)  3  Salk.  72. 


(o)  Palm. 470, 475;  W.Jones. 
162;  Gibs.  114. 
(i>)  25  Hen.  8,  c.  20,  s.  5. 
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the  hands  of  the  king,  sitting  in  his  chair  of  state,  and  by 
taking  a  solemn  oath  to  be  true  and  faithful  to  his  majesty, 
and  that  he  holds  his  temporalities  of  him  (g). 

The  old  law  as  to  subscriptions,  declarations,  and  oaths 
to  be  taken  by  the  clergy  underwent,  in  1865,  a  great 
change  by  the  28  &  29  Vict.  c.  122 :  it  provided  that  no 
oath  should  be  administered  during  the  service  for  the 
consecration  of  archbishops  and  bishops  (sect.  11);  but  this 
provision  does  not  "  extend  to  or  affect  the  oath  of  canoni- 
cal obedience  to  the  bishop,  or  the  oath  of  due  obedience 
to  the  archbishop  taken  by  bishops  on  consecration  (sect. 
12\ 

Upon  promotion  of  any  person  to  a  bishopric,  the  king  Benefice  or 
has  a  right  to  present  to  such  benefices  or  dignities  as  uig^tyb^an* 
the  person  was  possessed  of  before  such  promotion ;  though  promotion, 
the  advowson  belongs  to  a  common  person.     And  this 
right  of  presenting  upon  promotion  by  tne  king,  as  making 
the  avoidance  which  would  not   otherwise   happen,  did 
spring  from  the  practice  of  the  popes,  and  is  now  an  uncon- 
tested right  of  the  crown;  and  nas  been  established  not 
only  by  long  practice,  but  by  many  judgments  upon  full 
and  solemn  hearings  (r). 

This  usage  or  law  does  not  extend  to  the  case  of  a  per- 
son promoted  to  a  colonial  bishopric  (*). 

But  in  Ireland  the  law  was,  that  a  man  should  not  be 

Eromoted  to  a  bishopric  there,  until  he  had  resigned  all 
is  preferments  in  England ;  by  which  resignation  it  seems 
that  the  king's  presentation  in  such  case  was  defeated. 

In  the  case  of  The  Grocers'  Company  against  Back" 
house  and  the  Archbishop  of  Canterbury  it  was  determined, 
that  where  the  advowson  is  in  common,  so  that  the  patrons 
are  to  present  by  turns,  the  king's  presentation  does  not  pass 
for  the  turn  of  the  otherwise  rightful  patron,  but  he  shall 
have  his  turn  in  course  as  it  shall  fall  out  (f). 


Sect.  5. —  Concerning  Residence  at  their  Cathedrals. 

Bishops  shall  be  at  their  cathedrals  on  some  of  the 
greater  feasts,  and  at  least  in  some  part  of  Lent,  as  they 
shall  find  expedient  for  their  souls'  health  (m). 

Bishops  snail  have  honest  eleemosynaries,  shall  keep 
hospitality  and  hear  the  causes  of  the  poor  (v). 

(q)  God.  27.  L.  J.,  Q.  B.  132. 
(r)  Gibs.  763.  (/)  Bla.  Rep.  770. 

($)  Reg.  v.  Eton  College,  8  El.  (u)  Langton,  Lind.  130. 

&  Bl.  610;  4  Jur.,  N.  S.  35;  27  (v)  Langton,  Lind.  67. 
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Bishops  shall  abide  at  their  cathedral  churches,  and 
officiate  on  the  chief  festivals,  and  on  the  Lord's  days,  and 
in  Lent  and  in  Advent;  and  shall  visit  their  dioceses  at 
fit  seasons,  correcting  and  reforming  the  churches,  and 
consecrating  and  solving  the  word  of  life  in  the  Lord's 
soil  (10). 

Bishops  shall  be  personally  resident,  to  take  care  of  the 
flock  committed  to  their  charge,  and  for  the  comfort  of 
the  churches  espoused  to  them ;  especially  on  solemn  days 
in  Lent  and  Advent,  unless  their  absence  is  required  by 
their  superiors,  or  for  other  just  cause.  That  is,  by  their 
superiors,  either  ecclesiastical  or  secular  (or). 


Sect.  6. — Concerning  their  Attendance  in  Parliament. 

Bishops  lords  By  the  above  recited  statute  of  25  Hen.  8,  c.  20,  a 
of  parliament    foighop  upon  his  election  shall  be  reputed  and  taken  as  lord 

elected.     And  by  divers  other  statutes,  bishops  are  called 
peers  of  the  land;  one  of  the  three  estates  of  the  realm; 
one  of  the  greatest  estates  of  the  realm,  and  the  like  (y  ). 
How  far  an  As  to  their  right  in  general  to  sit  and  vote  in  parlia- 

wkhouuhe  ment*  this  has  ^een  earned  so  far  by  some,  that  they  have 
bishops  is  asserted  that  an  act  made  in  parliament,  where  the  bishops 
good.  have  not  been  present,  is  not  good.     But  this  Lord  Coke 

seems  to  have  set  in  a  proper  and  clear  light 

There  are  divers  acts  of  parliament,  says  he,  which 
appear  to  have  been  made  by  the  king,  lords  temporal,  and 
commons,  without  the  lords  spiritual;  and  it  hath  been 
objected  that  such  are  no  acts  of  parliament;  and  for  au- 
thority, the  roll  of  parliament  in  the  21  Bich.  2,  is  cited, 
where  it  is  said  that  divers  judgments  were  heretofore 
undone,  for  that  the  clergy  were  not  present.  To  this 
some  have  answered,  that  a  parliament  may  be  holden  by 
the  king,  the  nobles,  and  commons,  and  never  call  the 
prelates  to  it.  But  we  hold  the  contrary  to  both  these, 
and  shall  make  it  manifest  by  records  of  parliament,  first, 
that  the  bishops  ought  to  be  called  to  parliament;  and 
then,  secondly,  we  shall  show  where  acts  of  parliament  are 
good  without  them. 

To  the  first:  every  bishop  hath  a  barony  in  respect 
whereof  according  to  the  law  and  custom  of  parliament  he 
ought  to  be  summoned  to  the  parliament  as  well  as  any  of 
the  nobles  of  the  realm. 

(to)  Otho.  Athon.55.  (y)  25  Edw.  3,  si  6,  c.  6;  1 

(x)  Othobon,  Athon.  118.  Eliz.  c.  3;  8  Elk.  c.  1 ;  4  Inst  1. 
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To  the  second:  if  they  voluntarily  absent  themselves, 
then  may  the  king,  the  nobles,  and  commons,  make  an  act 
of  parliament  without  them ;  as  where  any  offender  is  to 
be  attainted  of  high  treason  or  felony,  and  the  bishops 
absent  themselves,  and  the  act  proceeds,  the  act  is  good 
and  perfect 

Likewise,  if  they  be  present,  and  refuse  to  give  any 
voices,  and  the  act  proceeds,  the  act  of  parliament  is  good 
without  them. 

Also,  where  the  voices  in  parliament  ought  to  be  abso- 
lute, either  in  the  affirmative  or  negative,  and  they  give 
their  voices  with  limitation  or  conditions,  and  the  act  pro- 
ceeds, the  act  is  good;  for  their  conditional  voices  are  no 
voices. 

Of  every  of  these  Lord  Coke  produces  examples  out  of 
the  records  and  rolls  of  parliament. 

At  a  parliament  holden  in  the  15  Edw.  2,  the  prelates, 
counts,  barons,  and  commons  of  the  realm  do  charge 
Hugh  Spencer,  the  father,  Earl  of  Winchester,  and  Hugh 
Spencer,  the  son,  Earl  of  Gloucester,  with  many  high  and 
heinous  offences,  as  by  the  act  called  exilium  Hugonis  Le 
Spencer  patris  et  Jilii  doth  appear;  and  the  earls  and 
barons,  peers  of  the  realm,  in  the  presence  of  the  king  pro- 
nounce judgment  against  them  as  by  the  said  act  appeareth ; 
and  after,  at  a  parliament  holden  at  York,  the  said  judg- 
ment and  attainder  against  them  (by  the  king's  exorbitant 
favour  towards  them,  whose  favourites  they  were)  was 
annulled,  and  one  of  the  causes  was,  for  that  the  said  judg- 
ment was  given  without  the  prelates;  whereas  the  same, 
being  an  act  of  parliament,  was  entered  into  the  parliament 
rolls  as  other  acts  of  parliament  were ;  and  the  consent  of 
the  prelates  doth  manifestly  appear,  for  that  they  were 
parties  to  the  charge.  And  after,  it  was  adjudged  by  the 
authority  of  parliament,  by  the  1  Edw.  3,  c.  1*  that  the 
said  judgment  against  them  was  good,  and  they  confirmed 
the  same. 

At  the  parliament  holden  in  the  3rd  year  of  King 
Richard  II.,  a  bill  was  exhibited  against  the  clergy,  with 
many  bitter  words,  for  the  ill  disposing  of  the  dignities, 
offices,  parsonages,  canonries,  prebends,  and  other  bene- 
fices, whereof  they  were  patrons,  and  which  were  in  their 
gift,  whereof  many  inconveniences  followed;  the  bishops 
and  other  prelates,  taking  great  offence  at  this  bill,  absented 
themselves;  whereupon  the  king,  upon  the  complaint  of 
his  commons,  by  the  advice  and  consent  of  all  the  lords 
temporal,  passed  the  bill. 

In  the  same  parliament  great  complaint  was  made  of  the 
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How  far  an  act  extortions  committed  by  the  bishops  and  their  officers; 

made  without  an(j  thereupon  a  bill  was  framed,  that  justices  of  the  peace 
«^  op8  1S  might  inquire  thereof,  and  a  form  of  a  commission  desired 
to  be  enacted.  The  prelates  and  clergy  made  their  pro- 
testation expressly  against  the  said  bill,  as  tending  to  the 
blemishing  of  the  liberty  of  the  church.  Whereunto  it  was 
replied  for  the  king,  that  neither  for  their  said  protestation, 
nor  oth^r  words  in  their  behalf,  the  king  would  not  stay 
to  grant  to  his  justices  in  that  case,  and  all  other  cases,  as 
was  used  to  be  done  in  times  past,  and  as  he  was  bound  to 
do  by  virtue  of  his  oath  made  at  his  coronation.  Where- 
upon the  act  and  form  of  a  commission  passed  as  was 
desired. 

At  a  parliament  holdcn  in  the  11th  year  of  Richard  II., 
in  the  beginning  of  that  parliament  holden  in  that  year,  the 
Archbishop  of  Canterbury  made  openly  in  the  parliament 
a  solemn  protestation  for  himself  and  the  whole  clergy  of 
his  province,  which  he  desired  might  be  entered,  and  so  it 
was ;  the  effect  whereof  was,  that  albeit  they  might  law- 
fully be  present  in  all  parliaments,  yet  for  that  in  this  par- 
liament matters  of  treason  were  to  be  treated  of,  whereat 
by  the  canonical  law  they  ought  not  to  be  present,  they 
therefore  absented  themselves,  saving  their  liberties  therein 
otherwise.  The  like  protestation  did  the  Bishops  of 
Duresme  and  Carlisle  make.  At  which  parliament  divers 
statutes  were  made,  nothing  concerning  life  or  member : 
as  the  seventh  chapter  concerning  merchants,  the  eighth 
chapter  touching  annuities,  and  the  ninth  chapter  against 
new  impositions,  the  eleventh  concerning  keeping  of 
assizes,  and  the  like,  all  which  were  good  arid  perfect 
statutes,  and  yet  the  prelates  assented  not  to  them. 

At  the  parliament  holden  in  the  13th  year  of  Richard  II., 
when  the  two  bills  were  read,  the  one  intituled  "  A  Con- 
firmation of  the  Statute  of  Provisors,  and  the  Forfeiture 
of  him  that  accepteth  a  Benefice  against  that  Statute ;" 
the  other  intituled,  "  The  Penalty  of  him  that  bringeth  in 
a  Summons  or  Sentence  of  Excommunication  of  the  Pope 
against  any  Person  upon  the  Statute  of  Provisors,  and  of 
a  Prelate  executing  it ;"  both  which  bills  tended  to  restrain 
the  pope's  authority,  which  he  claimed  in  disposing  of 
ecclesiastical'  promotions  within  this  realm :  the  Arch- 
bishops of  Canterbury  and  York,  for  the  whole  clergy  of 
their  provinces,  made  their  solemn  protestations  in  open 
parliament,  that  they  in  nowise  meant  or  would  assent  to 
any  statute  or  law  in  restraint  of  the  pope's  authority,  but 
utterly  withstood  the  same ;  the  which  their  protestations 
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at  their  requests  were  ioroUed :  and  yet  both  bills  passed 
by  the  king,  lords,  and  commons. 

By  a  statute  in  the  6th  year  of  Henry  VI.,  it  was 
enacted  by  the  king,  lords  temporal,  and  commons,  that 
no  man  shall  contract  or  marry  himself  to  any  queen  of 
England  (being  the  widow  of  a  king  (z)  )  without  the 
special  licence  and  assent  of  the  king,  on  pain  to  lose  all 
his  goods  and  lands.  The  bishops  and  clergy  being  pre- 
sent, assented  to  this  bill  as  far  forth  as  the  same  swerved 
not  from  the  law  of  God  and  of  the  church,  and  so  as  the 
same  imported  no  deadly  sin.  This  was  holden  no  assent ; 
and  therefore  it  was  enacted  by  the  king,  lords  temporal, 
and  commons;  and  so  specially  entered,  omitting  the 
prelates. 

And  then,  speaking  of  the  statute  of  the  35  Edw.  1, 
De  asportatis  religiosorum,  which  is  a  statute  specially 
entered  to  have  been  made  by  the  king,  the  lords  temporal 
and  commons,  ( omitting  the  prelates,)  it  must  be  intended, 
he  says,  that  the  bishops  absented  themselves,  or  if  they 
were  present,  protested  against  it,  or  gave  such  voices  as 
were  against  the  law  and  custom  of  parliament.  And  this 
same  act  of  the  35  Edw.  1,  in  letters-patent  made  within 
eight  years  after,  is  affirmed  to  be  an  act  of  parliament ; 
and  by  several  subsequent  acts  of  parliament  is  holden  for 
an  act  of  parliament  (a). 

Concerning  the  point,  whether  they  sit  in  parliament  in  Whether  they 
their  temporal  capacity  only,  by  reason  of  their  temporal  8it  in  P1"^*- 
baronies;  or  in  their  spiritual  capacity  also,  as  bishops;  temporal c^ 
the  substance   of  what  has  been   said  seems   to  be  as  parity  only. 
follows. 

Lord  Coke  says,  The  lords  spiritual,  viz.  archbishops 
and  bishops,  being  twenty-four  in  number,  sit  in  parlia- 
ment by  succession,  in  respect  of  their  counties,  or  baronies 
parcel  of  their  bishoprics.  And  every  one  of  these,  when 
any  parliament  is  to  be  holden,  ought  ex  debito  justitice  to 
have  a  writ  of  summons.  And  they  may  make  their  proxy 
as  other  lords  ofparliament  (b). 

And  again ;  Every  archbishopric  and  bishopric  in  Eng- 
land are  of  the  king's  foundation,  and  holden  of  the  king  per 
baroniam  ;  and  in  this  right  the  archbishops  and  bishops 
are  lords  of  parliament ;  and  this  is  a  right  of  great  honour 
that  the  church  now  hath  (c). 

And  this,  says  Dr.  Gibson,  is  true ;  but  not  the  whole 
truth.     For,  although  their  baronies  did  put  them  more 

(*)  2  Inst  18.  (b)  1  Inst.  97;  4  Inst.  1,  12. 

(o)  2  Inst.  585,  586,  587.  (c)  2  Inst.  3. 
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In  what  capa-  under  the  power  of  the  king,  and  under  a  stricter  obliga- 
citj  bishops  ait  ^ion  to  attend ;  vet  long  before  William  the  Conqueror 
in  parliament.    cnange^  bishoprics  into  baronies,  they  were,  as  bishops, 

members  of  the  mycel-synod  or  witena-gemot,  which  was 
the  great  council  of  the  land.  And  an  argument  of  their 
spiritual  capacity  in  parliament  is,  that  from  the  reign  of 
Edw.  I.  to  Edw.  IV.  inclusive,  as  appears  by  the  records, 
great  numbers  of  writs  to  attend  the  parliament  were  sent 
to  the  guardians  of  the  spiritualties,  during  the  vacancies 
of  bishoprics,  or  while  the  bishops  were  in  foreign  parts. 
The  writs  of  summons  also  preserve  the  distinction  of 
prelati  and  magnates  ;  and  whereas  temporal  lords  are  re- 
quired to  appear  in  fide  et  ligeantia,  in  the  writs  to  the 
bishops  the  word  ligeantia  is  left  out,  and  the  command  to 
appear  is  in  fide  et  dilectione  (rf). 

And  in  3  Salk.  73,  it  is  said  that  bishops  did  sit  and 
had  a  vote  in  parliament,  in  the  time  of  the  Saxons ;  but 
it  was  not  in  respect  of  any  barony,  but  by  a  personal 
privilege,  as  they  were  bishops ;  for  they  were  not  barons 
until  the  Norman  reign ;  for  in  the  reign  of  the  Saxons 
they  were  free  from  all  services  and  payments,  excepting 
only  to  castles,  bridges  [and  as  it  should  have  been  added, 
expeditions] ;  but  William  the  Conqueror  deprived  them  of 
this  exemption,  and  instead  thereof  turned  their  possessions 
into  baronies,  and  made  them  subject  to  the  tenures  and 
duty  of  knights  service. 

Unto  all  which  may  be  added  what  Lord  Hale  delivers, 
in  a  manuscript  treatise  touching  the  right  of  the  crown, 
as  set  forth  by  Dr.  Warburton,  Bishop  of  Gloucester,  in 
his  "  Alliance  between  Church  and  State,"  p.  131,  as 
follows: — "  The  bishops  sit  in  the  House  of  Peers  by  usage 
and  custom;  which  I  therefore  call  usage,  because  they 
had  it  not  by  express  charter,  for  then  we  should  find 
some.  Neither  had  they  it  by  tenure;  for,  regularly, 
their  tenure  was  in  free  alms,  and  not  per  baroniam ;  and, 
therefore,  it  is  clear  they  were  not  barons  in  respect  of 
their  possessions,  but  their  possessions  were  called  baronies, 
because  they  were  the  possessions  of  customary  barons. 
Besides,  it  is  evident  that  the  writ  of  summons  usually 
went  electo  et  confirmato,  before  any  restitution  of  the 
temporaries ;  so  that  their  possessions  were  not  the  cause  of 
their  summons.  Neither  are  they  barons  by  prescription ; 
for  it  is  evident  that  as  well  the  lately  erected  bishops,  as 
Gloucester,  Oxon,  &c.  had  voice  in  parliament,  and  yet 
erected  within  time  of  memory,  and  without  any  special 

(d)  Gibs.  127;  Seld.  Tit.  of  Hon.  575. 
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words  in  the  erection  thereof  to  entitle  them  to  it.  So 
that  it  is  a  privilege  by  usage  annexed  to  the  episcopal 
dignity  within  the  realm ;  not  to  their  order,  which  they 
acquire  by  consecration;  nor  to  their  persons,  for  in  re- 
spect of  their  persons  they  are  not  barons;  nor  to  be  tried 
as  barons;  but  to  their  incorporation  and  dignity  epis- 
copal." 

The  union  of  the  sees  of  Gloucester  and  Bristol  and  Provisions  of 
the  creation  of  the  new  see  of  Ripon  was  effected  by  modem  8ta' 
6  &  7  Will.  4,  c.  77.     It  was  intended  also  to  create  the  tuto8' 
new  see  of  Manchester,  but  this  became  the  subject  of  a 
subsequent  special  and  important  statute.     In  the  statute 
6  &  7  Will.  4,  c.  77,  it  was  intended  to  unite  the  sees  of 
St.  Asaph  and  Bangor,  a  mischief  afterwards  prevented. 
But  by  the  union  of  the  sees  of  Gloucester  and  Bristol 
an  addition  to  the  number  of  bishops  who  sat  in  parliament 
was  avoided  until  the  see  of  Manchester  was  created. 
The  10  &  11  Vict.  c.  108,  continued  the  sees  of  St.  Asaph 
and  Bangor  as  separate  bishoprics  and  established  the  see 
of  Manchester,  but  with  the  following  very  important 
provision  as  to  the  seats  of,  bishops  in  the   House   of 
Lords. 

"  The  number  of  lords  spiritual  now  sitting  and  voting 
as  lords  of  parliament  shall  not  be  increased  by  the  creation 
of  the  bishoprick  of  Manchester;  and  whenever  there  shall 
be  a  vacancy  among  the  lords  spiritual  by  the  avoidance 
of  any  one  of  the  sees  of  Canterbury,  York,  London, 
Durham,  or  Winchester,  or  of  any  other  see  which  shall 
be  filled  by  the  translation  thereto  from  any  other  see  of  a 
bishop  at  that  time  actually  sitting  as  a  lord  of  parliament, 
such  vacancy  shall  be  supplied  by  the  issue  of  a  writ  of 
summons  to  the  bishop  who  shall  be  elected  to  the  same 
see;  but  if  such  vacancy  be  caused  by  avoidance  of  any 
other  see  in  England  or  Wales,  such  vacancy  shall  be 
supplied  by  the  issue  of  a  writ  of  summons  to  that  bishop 
of  a  see  in  England  or  Wales  who  shall  not  have  pre- 
viously become  entitled  to  such  writ ;  and  no  bishop  who 
shall  be  hereafter  elected  to  any  see  in  England  or  Wales, 
not  being  one  of  the  five  sees  above  named,  shall  be  entitled 
to  have  a  writ  of  summons,  unless  in  the  order  and  accord- 
ing to  the  conditions  above  prescribed"  (e). 

A  bishop  confirmed  may  sit  in  parliament  as  a  lord  A  bishop  may 
thereof.     It  is  laid  down  by  Lord  Coke  that  a  bishop  8ifc  "J  P**1***. 
elect  may  so  sit;  but  in  the  case  of  Evans  and  Ascuith  ISonfirmatfcra 
before  mentioned,  Jones  held  clearly  that  a  bishop  cannot  but  not  before. 

00  10  &  11  Vict.  c.  108,  s.  2. 
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Bishops  trans- 
lated pay  no 
new  fees  in 
parliament. 


Bishops'  places 
of  residence 
during  their 
attendance  in 
parliament. 


Privileges  of 


be  summoned  to  parliament  before  confirmation,  without 
which  the  election  is  not  complete.  And  he  adds,  that  it 
was  well  known  that  Bancroft,  being  translated  to  the 
bishopric  of  London,  could  not  come  to  parliament  before 
his  confirmation.  However,  if  a  bishop  may  come  pre- 
sently after  confirmation,  and  before  homage  and  restitu- 
tion of  temporaries,  he  comes  as  soon  as  he  is  invested 
with  the  spiritualties,  and  is  not  of  necessity  to  wait  for 
his  temporalties,  which  is  a  further  argument  of  a  spiritual 
as  well  as  temporal  capacity  in  parliament  (/). 

Bishops  being  translated,  pay  no  new  fees  upon  their 
being  introduced  into  parliament  This,  with  the  like 
order  for  peers  raised  to  higher  dignities,  was  made  a 
standing  rule,  when  a  table  of  fees  was  settled  in  the  year 
1663  (g). 

Anciently,  the  greatest  part  of  the  bishoprics  in  Eng- 
land had  seats  (or,  as  they  were  commonly  called,  places) 
in  or  near  London,  in  which  they  were  resident  during 
their  attendance  on  parliament,  on  the  court,  or  their  own 
proper  occasions;  and  during  those  attendances,  they  might 
freely  exercise  jurisdiction  in  their  respective  places,  as  in 
their  own  proper  dioceses ;  and  this  is  referred  to  in  the 
statute  of  33  Hen.  8,  c.  31,  for  dissevering  the  bishopric 
of  Chester  from  the  archbishopric  of  Canterbury,  in  which 
there  is  this  clause,  "  saving  to  the  bishop  of  Chester  and 
his  successors,  that  his  house  at  Weston,  being  within  the 
diocese  of  Coventry  and  Litchfield,  shall  be  accounted  and 
taken  to  be  of  his  diocese,  and  that  he  being  resident  in 
the  same,  shall  be  taken  and  accounted  as  resident  in  his 
own  diocese,  and  for  the  time  of  his  abode  there  shall  have 
jurisdiction  in  the  same;  likewise  as  all  other  bishops 
have  in  the  houses  belonging  to  their  sees  in  any  other 
bishopric  within  this  realm  for  the  time  of  their  abode  in 
the  same" 

But  now  most  of  those  houses  are  either  exchanged,  or 
(being  built  into  private  houses)  are  held  in  lease  of  the 
bishoprics  to  which  they  belonged;  and  no  houses,  now 
remaining,  come  in  the  circumstance  here  mentioned 
(of  being  a  place  of  residence,  in  another  diocese)  but 
Lambeth  House  and  Croydon,  belonging  to  the  Arch- 
bishop of  Canterbury;  Winchester  Place,  when  Dr.  Burn 
wrote,  "  now  removed  from  Southwark  to  Chelsea,"  and 
now  in  St.  James's  Square ;  and  Ely  House,  formerly  in 
Holborn,  now  in  Dover  Street  (h). 

This  subject  underwent  much  discussion  in  Lord  Sto- 


(/)  Gibs.  129. 
(g)  Ibid.  128. 


(k)  Ibid  132;  and  see  6  &  7 
Will.  4,  c.  77. 
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well's  judgment  of  Barton  v.  Wells  (t),  which  established  episcopal 
the  jurisdiction  of  the  Bishop  of  London  over  Ely  Chapel,  resldence*' 
and  overruled  an  attempt  to  set  up  an  exemption  from  it  "5?^?*  T* 
on  the  ground  of  ancient  privileges  allowed  to  the  bishops 
of  Ely  in  virtue  of  their  episcopal  residence,  which  it 
decided  to  be  a  personal  and  not  a  local  privilege,  and 
therefore  extinguished  by  a  transference  of  the  property 
to  other  hands.  During  the  course  of  this  judgment, 
Lord  Stowell  expresses  his  opinion  that  even  this  personal 
privilege  has  now  become  extinct  (j).  After  tracing  the 
early  history  of  the  peculiar  jurisdiction  of  the  Bishop  of 
Ely  over  a  chapel  in  the  diocese  of  London,  Lord  Stowell 
saj  s,  "  The  next  consideration  is,  by  what  law,  or  on  what 
tenure,  it  became  a  part  of  that  see.  I  conceive,  by  the 
ancient  law,  that  bishops,  should  be  empowered  to  act  in 
their  London  houses  as  in  their  dioceses;  and  for  that 
purpose  their  residences  in  London-  were  considered  as 
part  of  their  dioceses.  We  collect  this  from  what  is  stated 
by  Bishop  Gibson  (A),  and  from  the  statute  33  Hen.  8, 
c.  31,  relating  to  the  bishopric  of  Chester,  where  it  is 
provided  '  that  he  shall  be  held  resident  in  the  diocese  of 
Chester,  and  have  jurisdiction  in  his  house  at  Weston, 
within  the  diocese  of  Coventry  and  Litchfield,  during  his 
abode  there,  as  other  bishops  have  in  the  houses  belonging 
to  their  sees,  wheresoever  they  lie/  It  is  said,  that  this  is 
only  a  private  act, — and  it  is  so  in  its  enactments,  but  it 
gives  a  general  description  of  the  bishop's  jurisdiction  in 
such  places.  It  refers  to  a  rule  of  law  which  was  going 
into  desuetude;  and  in  the  statute  31  Hen.  8,  relative  to 
the  exchange  of  houses  between  the  Bishops  of  Carlisle 
and  Rochester  and  the  Lord  Russell,  there  is  a  clause 
providing  *  that  they  should  have  the  same  authority  in 
their  new  houses  at  Lambeth  and  Chiswick  as  they  had 
exercised  in  their  old  houses;'  and  Gibson  says,  that  at 
the  time  when  he  wrote  '  there  were  none  left  but  Lambeth 
House  and  Croydon,  belonging  to  the  Archbishop  of 
Canterbury;  Winchester  Place,  now  removed  from  South- 
wark  to  Chelsea;  and  Ely  House  in  Holborn'(Z).  The 
same  privilege  has  not  been  attached  to  new  houses,  and  Ely  House, 
is  not  annexed  to  the  present  Ely  House,  though  a  visita- 
torial jurisdiction  is  allowed  in  it  by  statute  (wi). 

(t)  1  Consist.  Rep.  21.  tinue  to  exercise  his  appellate 

(f)  Ibid.  31.  jurisdiction,  as  visitor  ot  certain 

(k)  Cod.  p.  132  n.  colleges  in  Cambridge ;  and  also 

(/)  Ibid.  directs  that  payment  of  the  re- 

(m)  The  act  12  Geo.  3,  c.  43,  served  rents  belonging  to  his  see 

provides  that  the  bishop  may  con-  maybe  made  in  the  new  epis- 
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Privilege  of  "  It  is  made  a  question,  what  was  the  nature  of  the 

JP^°Pal  authority  allowed,  whether  voluntary  or  contentious ;  but 

I  see  no  reason  to  limit  that  privilege  in  the  present  case ; 
though  it  is  certain,  that  by  the  old  canon  law(n),  it  is 
laid  down  as  a  rule,  that  one  bishop  could  not  exercise 
jurisdiction  in  another  diocese,  even  with  the  consent  of 
the  other  bishop,  *  nisi  cognosceret  inter  volentes.'  The 
objection  from  the  statute  of  citations  (o)  is  not  material ; 
since,  in  such  instances,  there  would  not  be  a  going  out  of 
the  diocese  more  than  in  the  case  of  detached  districts,  and 
I  see  no  reason  to  presume  that  the  bishop  might  not  have 
held  a  court  of  audience  or  consistory  court  in  such  places, 
though  it  was  seldom  done. 

"  Another  question  is  raised,  whether  the  ancient  juris- 
diction remained  concurrent,  or  was  excluded  or  removed. 
— In  the  older  editions  of  Ecton,  I  perceive  that  Ely  chapel 
is  classed  in  London ;  and  it  is  more  consonant  to  general 
principle  that  it  should  be  so,  than  that  it  should  have  be- 
come absolutely  and  exclusively  a  part  of  Ely. 

"  Such  being  the  ancient  law  and  usage,  is  it  to  be  in- 
ferred, in  reason  or  in  fact,  that  a  place  so  becoming  part 
of  the  new  diocese,  is  thereby  irrevocably  detached  from  the 
ancient  diocese  ?  The  intention  of  the  rule  was  to  protect 
the  bishop  from  the  penalty  of  non-residence  (p),  and  to 
provide  for  the  necessities  of  his  diocese,  by  enabling  him 
to  perform  the  duties  of  it  when  called  away  by  public 
business.  Suppose  the  first  bishop,  Kirby,  had  soon  quitted 
this  residence,  on  both  reasons  he  would  have  carried  the 
privilege  to  his  new  house.  In  such  a  case,  on  what  ground 
could  the  person  who  might  succeed  him,  not  being  bishop 
of  Ely,  claim  jurisdiction,  on  any  principle  of  security  to 
himself,  or  grounds  of  public  convenience  ?  Suppose  the 
same  of  Bishop  de  Luda,  or  his  immediate  successors.  If 
the  privilege  would  not  have  remained  attached  to  the  house 
when  they  left  it,  then  it  can  only  be  by  the  effect  of  time, 
as  it  is  contended,  that  the  personal  privilege  is  now  be- 
come local.  But  how  is  this  proved?  It  is  only  said,  that 
time  has  done  so  in  other  cases,  and  that  in  detached  parts 
of  counties.  The  history  of  that  feet  however  is  subject  to 
much  obscurity  and  doubt,  and,  even  taking  it  to  be  true 
and  certain,  is  accounted  for  or  on  other  principles.  When 
counts,  having  hereditary  counties,  had  also  manors  else- 
where, it  is  supposed  that  they  obtained  permission  of  the 

copal  residence,  Ely  House,  Dover  (o)  23  Hen.  8,  c.  9. 

Street.  (p)  Watson's  Clergyman's  Law, 

(n)  X.  1,  30,  7.     Vide  Gloss,  c.  37,  p.  368. 
"  Terminos." 
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crown,  that  the  detached  manors  should  be  parts  of  their 
counties.  But  there  is  no  general  principle,  that  is  known 
to  have  prevailed  at  any  time,  that  the  demesne  lands  of 
an  earl  should,  during  his  residence  there,  be  deemed 
appendant  to  his  county ;  and  it  is  most  probable,  that  it 
was  bv  special  grant  that  such  peculiar  exceptions  were 
established.  But  supposing  such  grants  were  obtained, 
they  became  under  such  grants  local;  and  succeeding  earls 
could  not,  by  changing  such  manors,  affect  their  local  cha- 
racter, and  cause  their  new  demesnes  to  be  considered  in 
the  county  where  situated,  whilst  the  ancient  ones  lost  that 
character. 

"  With  respect  to  bishops,  the  origin  of  their  privilege 
was  very  different,  as  it  was  principally  founded  on  the 
ancient  rule  that  their  residence  should  be  within  their 
diocese.  The  cause  and  the  nature  of  their  privilege  was 
personal;  and  in  the  several  instances  which  are  mentioned 
m  the  acts  of  parliament,  it  is  not  to  be  doubted  that  they 
had  all  oratories  consecrated,  and  probably  by  themselves, 
for  divine  service ;  yet  there  has  been  no  claim  of  local 
exemption  for  these"  (q). 

It  is  enacted  by  statute  that,  "  The  bishops  shall  sit  in  Order  of  their 
parliament  on  the  right  side  of  the  parliament  chamber,  in  sitting  in  par- 
this  order :  first,  the  Archbishop  01  Canterbury ;  next  to        m  ' 
him,  on  the  same  form,  the  Archbishop  of  York;  then  the 
Bishop  of  London;  then  the  bishop  of  Durham;  then  the 
Bishop  of  Winchester ;  then  all  th$  other  bishops  after  their 
ancienties"  (r). 

By  a  canon  of  the  Council  of  Toledo,  no  bishop,  or  Whether  they 
abbot,  or  any  of  the  clergy,  was  to  be  a  judge  in  case  of  life  m*y  Y0}*}n  „ 

v   *i   /  n  J  &J9  J      &  cases  of  blood. 

or  limb  (5). 

This  canon  is  said  to  have  been  introduced  into  England 
by  Archbishop  Lanfranc ;  and  confirmed  in  a  synod  held 
at  London,  and  made  a  standing  rule  of  the  English 
Church  (t). 

And  tnis  the  clergy  claimed  as  an  exemption  and  privi- 
lege ;  and  esteemed  their  attendance  in  parliament  generally 
as  a  badge  of  ecclesiastical  slavery  (u). 

And  in  the  case  before  us,  as  they  did  apprehend  them- 
selves under  an  indispensable  obligation  to  the  canon,  the 
king  gave  them  leave  to  withdraw :  nevertheless,  by  the 
eleventh  constitution  of  Clarendon,  they  were  required  to 
be  present  until  judgment  was  to  be  given  (or). 

(?)  1  Consist.  Rep.  25—29.  (0  Ibid, 

(r)  31  Hen.  8,  c.  10,  s.  3.  (u)  Ibid. 

(#)  Gibs.  125,  (x)  Ibid. 
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Whether  they        Afterwards,  by  a  constitution  of  Archbishop  Langton,  it 
T-tLT^wILi    was  enjoined,  that  no  clergyman  should  exercise  secular 

cases  of  blood.    .     .   ,.  J .  7         .  n  e,,/        nii      1/   \ 

jurisdiction,  especially  in  cases  of  blood  (y  ). 

And  by  a  constitution  of  Othobon : — "  In  causes  of 
blood,  in  which  judgment  of  death  or  mutilation  of  members 
is  given,  we  enjoin  that  none  of  the  clergy  presume  to  be 
a  judge  or  assessor ;  on  pain  that  besides  tne  suspension 
from  his  office  which  he  snail  ipso  facto  incur,  he  shall  be 
otherwise  punished  according  to  the  discretion  of  his  supe- 
rior; from  which  sentence  of  suspension  he  shall  in  no 
wise  be  absolved,  unless  he  first  make  a  competent  satis- 
faction" (z). 

And  in  consequence  of  the  aforesaid  canons,  the  arch- 
bishops and  bishops  were  wont  to  withdraw,  when  causes 
of  blood  were  to  be  heard :  with  a  protestation  nevertheless, 
that  such  absence  should  not  be  any  infringement  of  their 
right  to  sit  and  vote  in  such  cases,  if  the  canons  were  out 
of  the  question  (a). 

And  in  fact,  there  are  several  instances,  wherein  bishops 
did  sit  and  vote,  or  wherein  their  right  was  acknowledged 
to  sit  and  vote,  in  like  cases. 

As  in  the  4  Edw.  3,  Roger  de  Mortimer,  Berisford, 
Mautrevers,  and  others,  were  adjudged  traitors,  by  bishops 
and  others  in  parliament. 

In  the  15  Edw.  3,  Archbishop  Stratford  was  acquitted 
of  treason  in  parliament,  by  four  earls,  four  bishops,  and  four 
barons. 

In  the  5  Hen.  4,  the  commons  thank  the  lords  spiritual 
and  temporal,  for  their  good  and  rightful  judgment  in  free- 
ing the  Earl  of  Northumberland. 

In  the  3  Hen.  5,  the  commons  pray  judgment  of  the  lords 
spiritual  and  temporal  on  the  Earl  of  Cambridge. 

In  the  5  Hen.  5,  Sir  John  Oldcastle  was  attainted  of 
treason  and  heresy,  by  the  lords  spiritual  and  temporal. 

Nevertheless,  Lord  Coke  says  generally,  in  cases  of  trial 
for  treason,  misprision  of  treason,  or  felony ;  the  lords  spiri- 
tual must  withdraw,  and  make  their  proxies  (&). 

But  Dr.  Gibson  observes,  that  when  the  bishops  entered 
their  protestation  and  withdrew,  neither  the  temporal  nor 
spiritual  lords  understood  them  to  be  under  any  engage- 
ment to  withdraw,  from  any  law  of  the  land.  And  much 
less  can  it  be  pretended,  he  says,  that  they  are  under  any 
legal  obligation  in  our  reformed  church ;  since  the  canon 
itself  (speaking  of  the  canon  of  the  Council  of  Toledo),  at 

(y)  Lind.  269.  (a)  Gibs.  125. 

(z)  Othob.  Athon.  92.  (&)  3  Inst.  31. 
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first  founded  in  superstition,  and  now  probably  abolished 
by  law,  as  being  to  the  damage  or  hurt  of  the  king's  pre- 
rogative royal,  was  disregarded  for  a  long  time  after  the 
Reformation.  It  is  true,  in  the  tumultuous  times  of  King 
Charles  the  First,  this  advantage,  among  many  others, 
was  taken  and  insisted  on,  against  the  ecclesiastical 
state.  But  when  it  came  to  be  a  question  in  the  reign  of 
King  Charles  the  Second,  the  most  eminent  civilians  of 
that  time  were  advised  with  by  the  bishops  in  convocation, 
and  unanimously  gave  an  opinion  under  their  hands,  that 
by  their  staying  in  the  House  of  Lords,  while  cases  of  high 
treason  were  in  agitation  there,  they  were  in  no  danger  of 
irregularity;  which  was  the  ancient  penalty  annexed  to  the 
canon  (c). 

And  Mr.  Hawkins,  speaking  of  this  matter,  says  thus : 
"  It  is  agreed,  that  at  a  trial  before  the  House  of  Peers 
every  temporal  lord  who  hath  a  right  to  vote  in  that  house, 
hath  a  right  to  pass  on  such  trial.  But  it  is  said  in  the 
Year  Book  of  10  Edw.  4,  6,  that  upon  the  trial  of  a  peer 
in  parliament,  the  bishops  shall  make  a  procurator,  because 
they  cannot  consent  to  the  death  of  a  man;  but  this  is  said 
to  be  wholly  grounded  on  a  canon  not  in  force  at  this  day; 
neither  do  I  find"  (says  he)  "  anv  precedent  wherein  they 
have  been  excluded  against  then:  consent,  or  have  with- 
drawn themselves  without  a  protestation  of  their  right,  or 
making  a  proxy ;  and  the  judgment  against  the  Spencers 
was  expressly  reversed  for  this  reason  among  others,  be- 
cause the  bishops  were  not  present ;  and  in  the  precedents 
chiefly  insisted  on  of  the  other  side,  it  is  not  expressly  said 
that  they  were  not  present,  and  it  doth  not  clearly  appear, 
but  that  they  might  be  included  under  the  word  peers. 
However  it  hath  been  always  admitted,  that  they  have  a 
right  to  vote  in  a  bill  of  attainder ;  also  in  the  Earl  of 
Dauby* *  case,  they  were  adjudged  by  the  House  of  Lords 
to  have  a  right  to  vote  in  questions  previous  to  the  trial  of 
a  peer,  though  this  was  strongly  opposed  by  the  House  of 
Commons.  And  their  right  to  vote  at  the  trial  itself,  if 
they  think  fit,  seems  fully  implied  in  the  statute  of  the 
7  Will.  c.  3,  which  enacteth,  that  c  upon  the  trial  of  any 

Eeer  or  peeress  for  treason  or  misprision,  all  the  peers  who 
ave  a  right  to  sit  and  vote  in  parliament  shall  be  sum- 
moned twenty  days  at  least  before  every  such  trial,  to 
appear  at  every  such  trial,  and  that  every  peer  so  sum- 
moned and  appearing  shall  vote  in  the  trial,  every  such 
peer  first  taking  the  oaths  of  allegiance  and  supremacy, 

(c)  Gibs.  125. 
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and  subscribing  and  repeating  the   declaration  against 
popery'  "(d). 

But  upon  this,  Sir  Michael  Foster  (after  having  stated 
the  difference  between  a  trial  before  the  court  of  the  high 
steward,  and  a  trial  in  full  parliament,  or  before  the  king 
in  parliament)  observes  as  follows :  "  Before  this  act,  the 
real  mischief  seems  to  have  been,  that  in  the  trial  of  a  peer 
in  the  court  of  the  high  steward,  the  peer's  triers  were  a 
select  number,  returned  at  the  nomination  of  the  high 
steward ;  and  the  prisoner  was  in  every  case  debarred  the 
benefit  of  a  challenge.  This  was  the  real  mischief,  and 
it  was  in  many  cases  severely  felt.  Accordingly  the  act 
applieth  the  proper  remedy ;  for  it  enacteth,  *  that  upon 
the  trial  of  a  peer,  all  the  peers  having  right  to  sit  and 
vote  in  parliament  shall  be  summoned  twenty  days  before 
the  trial,  to  appear  and  vote  at  such  trial :  and  every  peer 
so  summoned  and  appearing  shall  vote  in  the  trial  of  such 
peer,  having  first  taken  the  oaths  appointed  by  the  act.9 
The  next  clause  provideth,  *  that  neither  this  act,  nor  any 
thing  therein  contained,  shall  any  ways  extend,  or  be  con- 
strued to  extend,  to  any  impeachment  or  other  proceeding 
in  parliament  in  any  kind  whatsoever.9  The  words  of  the 
last  clause  are  very  general,  and  seem  to  exclude  every 
proceeding  in  full  parliament  for  the  trial  of  a  peer  in  the 
ordinary  course  of  justice.  But  that  construction  was  re- 
jected in  the  cases  of  the  Earls  of  Kilmarnock  and  Cro- 
martie,  and  of  the  Lord  B aimer ino^  after  the  late  rebellion. 
And  accordingly  all  the  peers  and  lords  spiritual  were 
summoned.  And  those  lords  who  appeared  having  taken 
the  oaths  appointed  by  the  act,  the  bishops  upon  the  day 
the  trial  came  on,  after  making  the  usual  protestation, 
withdrew.  And  the  prisoners  before  their  arraignment 
were  informed  by  the  high  steward,  that  they  were  entitled 
to  the  benefit  of  this  act  in  its  full  extent."  The  summon- 
ing the  lords  spiritual  to  the  trial  of  those  lords  was  (Sir 
Michael  says)  he  apprehends  a  prudent  caution,  in  order 
to  obviate  a  doubt  that  might  otherwise  at  that  critical 
time  have  arisen  from  the  words  of  the  statute,  which  (as 
was  before  observed)  are  very  general.  "  But  general  as 
they  are,"  he  says,  "  he  doth  not  conceive  that  they  made 
that  measure,  though  extremely  prudent,  absolutely  and 
indispensably  necessary.  For  general  words  in  a  statute 
must  be  controlled  by  the  apparent  intent  of  the  legislature. 
They  must  in  construction  be  adapted  to  cases  then  in  con- 
templation, and  to  every  other  provision  in  the  statute,  so 

(d)  2  Hawk.  423. 
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as  to  render  the  whole  one  uniform  consistent  rule.  And 
now  to  apply  this  observation  to  the  present  case.  The 
act  provideth,  that  every  peer  so  summoned  and  appear- 
ing shall  vote  in  the  trial.  By  voting  in  the  trial,  must" 
(he  says,  as  he  apprehends)  "  be  meant  voting  throughout 
the  trial,  voting  as  a  competent  judge,  in  every  question 
that  shall  arise  during  the  trial ;  and  above  all,  in  the  grand 
question  for  condemnation  or  acquittal.  Now  upon  this 
last  question  the  bishops  cannot  vote.  Though  it  hath 
been  resolved,  and  practice  hath  established  the  rule,  that 
in  a  proceeding  in  full  parliament  in  a  case  of  blood,  they 
may,  if  they  choose  it,  vote  upon  all  previous  questions. 
But  in  a  proceeding  in  the  court  of  the  high  steward, 
which  he  conceives  this  clause  of  the  statute  had  princi- 

1>ally  in  contemplation,  and  to  which  no  mere  spiritual 
ord  was  ever  summoned  or  could  be,  no  question  but  for 
acquittal  or  condemnation  is  the  subject  of  any  vote.  For 
in  all  points  of  law  or  practice,  the  high  steward  gives  the 
rule,  as  sole  judge  in  the  court.  To  conclude  this  head, 
the  act  may"  (he  says)  "  with  propriety  enough  be  said  to 
regulate  the  proceeding  in  both  courts,  that  of  the  high 
steward,  and  that  in  frill  parliament ;  but  it  doth  not  alter 
the  nature  and  constitution  of  either.  Consequently,  it  doth 
not  give  to  the  lords-  spiritual  any  right  in  cases  of  blood, 
which  they  had  not  before"  (e). 

Dr.  Gibson  says,  The  lords  spiritual  enjoy  the  same 
legal  privileges  (trial  by  peers  excepted,  if  they  have  not 
that  also)  that  the  temporal  barons  do  enjoy ;  as  to  have 
a  day  of  grace ;  hunting  in  the  king's  forests ;  and  the 
like(/). 

Sir  William  Staunforde  says  thus :  Duchesses,  coun-  Whether  they 
tesses,  and  baronesses,  shall  be  tried  as  peers  of  the  realm ;  ?hal! b®  tr)ed 
but  so  shall  not  bishops :  for  none  of  the  statutes  relating  in  parliament 
thereunto  have  been  put  in  use  to  extend  to  bishops,  albeit  or  by  a  jury. 
they  enjoy  the  name  of  lords  of  parliament ;  for  they  have 
not  this  name  by  reason  of  nobility,  but  by  reason  of  their 
office,  and  have  not  a  place  in  parliament  in  respect  of 
their  nobility,  but  in  respect  of  their  possession,  viz.  the 
ancient  baronies  annexed  to  their  dignities  (g). 

Lord  Coke  says :  "  Every  lord  of  parliament,  and  that 
hath  voice  in  parliament,  and  is  called  thereunto  by  the 
king's  writ,  shall  not  be  tried  by  his  peers,  but  only  such 
as  sit  there  by  reason  of  their  nobility,  as  dukes,  marquisses, 
counts,  viscounts  or  barons ;  and  not  such  as  are  lords  of 

(e)  Fost  Crown  Law,  247.  (g)  Staunf.  153. 

(/)  Gibs.  133 ;  Tr.  per  Pais,  10. 
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parliament  by  reason  of  their  baronies  which  they  hold  in 
the  right  of  the  church,  as  archbishops  and  bishops,  and  in 
time  past  some  abbots  and  priors ;  but  they  shall  be  tried 
by  the  country,  that  is,  by  freeholders,  for  that  they  are  not 
of  the  degree  of  nobility" (A). 

Lord  Hale,  in  the  manuscript  before  quoted,  says,  that 
the  bishops,  in  respect  of  their  persons,  are  not  barons,  nor 
to  be  tried  as  barons. 

And  the  late  Mr.  Madox,  in  a  manuscript  now  in  the 
British  Museum,  concerning  the  Antiquity  of  passing  Bills 
in  Parliament^  speaking  of  this  matter  of  bishops,  says, 
that  out  of  parliament,  their  honour  not  being  inheritable, 
they  are  to  be  tried  by  ordinary  freeholders. 

On  the  other  hand,  Mr.  Hawkins  observes  as  follows : 
"  It  is  said  by  Staundforde  and  Coke,  that  those  who  are 
lords  of  parliament,  not  in  respect  of  their  nobility,  but  of 
their  baronies  which  they  hold  of  the  crown,  as  bishops 
now  do,  and  some  abbots  and  priors  did  formerly,  are  not, 
within  the  intent  of  Magna  Carta ,  to  be  tried  by  the  peers. 
And  Selden  seems  clear,  that  this  is  the  only  privilege 
which  bishops  have  not  in  common  with  other  peers. 
And  those  who  seem  most  for  the  contrary  opinion  admit 
that  the  law  hath  been  generally  so  taken.  Neither  do 
they  produce  any  precedent,  where  a  bishop  or  abbot  hath 
been  tried  by  the  peers  upon  a  commission ;  but  on  the 
contrary  admit  that  there  are  two  precedents  of  their  being 
tried  by  the  country  or  a  jury.  And  it  is  said  by  others, 
that  there  are  divers  precedents  of  this  kind ;  yet  Selden, 
with  his  utmost  diligence,  seems  able  to  produce  but  two 
which  clearly  and  fully  come  up  to  his  point,  viz.  those 
of  Archbishop  Cranmer  and  Bishop  Fisher.  However  it 
seems  to  be  agreed,  that  while  the  parliament  is  sitting  a 
bishop  shall  be  tried  by  the  peers"  (t). 

Finally,  Lord  Chief  Baron  Gilbert,  in  his  treatise  on 
the  Court  of  Exchequer  (A),  says  thus:  "  The  bishops 
generally  claimed  an  ecclesiastical  privilege,  to  be  tried 
only  by  the  archbishop  as  their  ordinary ;  therefore  in  the 
case  of  Mark,  Bishop  of  Carlisle,  where  this  challenge 
was  made  of  the  liberties  of  the  church,  and  overruled,  he 
did  not  challenge  his  peerage.  And  so  was  the  case  of 
Fisher,  Bishop  of  Rochester,  in  Henry  the  Eighth's  time. 
For  they  would  not  make  any  challenge  to  be  tried  by 
their  peers;  for  that  would  have  admitted  a  temporal 
jurisdiction.     So  by  non-user  of  any  right  of  being  tried 

(h)  1  Inst  31 ;  3  Inst  30.  (i)  2  Hawk.  424. 

(it)  Page  40. 
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by  their  peers  in  capital  cases,  these  bishops  who  held  per 
baroniam,  and  had  consequently  a  privilege  to  have  such 
a  trial,  totally  lost  the  same,  and  are  tried  by  a  common 
jury. 

Prelates  are  included  by  name  in  the  statutes  which  give  ^whops in" 

,<!_..,  j   t  j.        / 1\  eluded  in  the 

the  actions  de  scandalis  magnatum  (/).  act8  jye  sean- 

None  but  the  king's  courts  of  record,  as  the  Court  of  dalu  Magna- 

Common  Pleas,  the  King's  Bench,  justices  of  gaol  delivery  tum- 

and  the  like,  could  write  to  the  bishop  to  certify  bastardy,  What  C0Drt8 

loyalty  of  matrimony,  and  the  like  ecclesiastical  matters  Jhe^bUhop  to 

when  the  bishop's  court  had  cognizance  of  them,  for  it  was  certify  bas- 

a  rule  in  law,  that  none  but  the  king  can  write  to  the  {5"^  and  tne 

bishop   to   certify,   and  therefore   no    inferior  court,   as  l  e" 

London,  Norwich,  York,  or  any  other  incorporation ;  but 

in  those  cases,  the  plea  must  be  removed  into  the  Court  of 

Common  Pleas,  and  the  court  must  write  to  the  bishop, 

and   then   remand  the  record.     And   this  was  done   in 

respect  of  the  honour  and  reverence  which  the  law  gave 

to  the  bishop,  being  an  ecclesiastical  judge,  and  a  lord  of 

parliament  (m).     But  the  bishops  and  their  courts  have 

ceased  to  have  any  jurisdiction  in  cases  of  matrimony. 


Sect.  7. — Spiritualties  of  Bishoprics  in  the  Time  of 

Vacation. 

When  a  bishop  dies,  or  is  translated,  or  is  employed  What  meant 
beyond  the  seas  in  negociations  for  the  service  of  the  king  bj  guardian 
and  kingdom,  the  law  takes  care  to  provide  a  guardian  as  ritualties!" 
to  the  spiritual  jurisdiction,  during  such  vacancy  of  the  see 
or  remote  absence  of  the  bishop,  to  whom  presentations 
may  be  made,  and  by  whom  institutions,  admissions,  and 
the  like,  may  be  given.     And  this  is  that  ecclesiastical 
officer,  whether  he  be  the  archbishop,  or  his  vicar-general, 
or  deans  and  chapters,  in  whomsoever  the  office  resides, 
whom  we  commonly  call  the  guardian  of  the  spiritual- 
ties (n). 

By  the  canon  law,  the  dean  and  chapter  are  guardians  Who  shall  be 
of  the  spiritualties  during  the  vacancy.     And  it  has  been  guardian  of 
allowed,  that  of  common  right  they  are  so  at  this  day  in  tiee.^"1*11* " 
England,  and  that  the  archbishop  has  this  privilege  only 
by  prescription  or  composition  (0). 

And  divers  deans  and  chapters  do  challenge  this  by 
ancient  charters  from  the  kings  of  this  realm  (/?). 

(I)  2  Rich.  2,  c.  5 ;  12  Rich.  2,  (0)  2  Inst.  15 ;  Wood,  b.  i.  c.  3 

ell.  Johns.  56. 

(m)  1  Inst.  134.  (jp)  God.  39. 
(n)  God.  Introd.  9 ;  God.  39. 


78  ORDERS  AND  OFFICES  OF  THE  CHURCH. 

But  now  generally  here  in  England,  during  the  vacancy 
of.  any  see  within  his  province,  the  archbishop  is  guardian 
of  the  spiritualties,  as  l)as  been  said,  by  prescription  or 
composition,  whereby  all  episcopal  rights  of  the  diocese 
belong  unto  him,  and  all  ecclesiastical  jurisdiction  is  exer- 
cised by  him  or  his  commissioners  for  that  time  (a). 

But  when  an  archiepiscopal  see  is  vacant,  the  dean  and 
chapter  of  his  diocese  are  guardians  of  the  spiritualties; 
that  is,  the  spiritual  jurisdiction  of  his  province  and  diocese 
is  committed  to  them  (r). 

And  by  25  Hen.  8,  c.  21,  s.  10,  when  the  see  of  the 
archbishopric  of  Canterbury  is  void,  the  guardian  of  the 
spiritualties  shall  grant  faculties,  licences  and  dispensa- 
tions, throughout  both  provinces,  as  the  archbishop  might 
have  done. 
His  power.  The  guardian  of  the  spiritualties  had  all  manner  of  juris- 

diction of  the  courts,  as  the  power  of  granting  licences  to 
marry,  probate  of  wills,  and  administration  of  intestates' 
estates,  during  such  vacancy;  and  also  of  granting  admis- 
sions and  institutions;  but  he  cannot  as  such  consecrate, 
or  ordain,  or  present  to  vacant  benefices,  or  confirm  a 
lease  (s). 
And  perqui-  And  he  shall  have  the  perquisites  that  happen  by  the 

sites.  execution  of  such  power,  until  the  new  elected  bishop  may 

by  law  execute  the  same  (t). 
When  his  After  election  and  confirmation  (and  not  before)  the 

power  ceases,     bishop  is  fully  invested  with  a  right  to  exercise  all  spiritual 

jurisdiction ;  and,  consequently,  then  the  power  of  the  guar- 
dian of  the  spiritualties  ceases  O). 


Sect.  8. —  Temporalities  of  Bishoprics  in  the  Time  of 

Vacation. 

What  is  meant  A  bishop's  temporalities  are  all  such  things  as  the  bishops 
by  tempo-  have  by  livery  from  the  king,  as  castles,  manors,  lands, 
n   1CS*  tenements,  tithes,  and  such  other  certainties,  of  which  the 

king  is  answered  during  the  vacation  (ar). 
Who  has  the         The  custody  of  the  temporalities  of  every  archbishopric 
custody  of  the   an(j  bishopric  within  the  realm,  and  of  such  abbeys  and 
temporal"*8-    priories  as  were  of  the  king's  foundation,  after  the  same 

became  void,  belonged  to  the  king  during  the  vacation 

(q)  God,  39,  42 ;  Ayl.  Parerg.  c.  3. 
125.  (0  Wats.  c.  40. 

(r)  God.  41.  (u)  Gibs.  114. 

(*)  God.  21,  39 ;  Wood,  b.  i.  (*)  Wats.  c.  40. 
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thereof,  by  his  prerogative ;  for  as  the  spiritualties  belonged 
during  that  time  to  the  dean  and  chapter  of  common  right, 
or  to  some  other  ecclesiastical  person  by  prescription  or 
composition ;  so  the  temporalities  came  to  the  king,  being 
patron  and  protector  of  the  church,  in  so  high  a  preroga- 
tive incident  to  his  crown,  as  no  subject  can  claim  the 
temporalities  of  an  archbishopric  or  bishopric  when  they 
fall,  by  grant  or  prescription  (yj. 

And  upon  the  filling  of  a  void  bishopric,  not  the  new  Who  has  the 
bishop,  but  the  king,  by  his  prerogative,  has  the  tempo-  P1"0?*8  t^ereo£ 
ralitiea  thereof,  from  the  time  that  the  same  became  void,  T^tion.  * 
to  the  time  that  the  new  bishop  shall  receive  them  from 
the  king  (z). 

And  by  the  statute  De  Prerogative  Regis,  c.  16,  other- 
wise called  17  Edw.  2,  st.  1,  c.  14,  "  The  king  shall  have 
escheats  of  lands  of  the  freeholders  of  archbishops  and 
bishops,  when  such  tenants  be  attainted  for  felony  in  time 
of  vacation,  whilst  their  temporalities  were  in  the  king's 
hands  to  give  at  his  pleasure,  saving  to  such  prelates  the 
service  that  thereto  is  due  and  accustomed." 

Accordingly,  the  temporalities  being  in  Queen  Eliza- 
beth's hands,  a  copyhold  escheated,  which  was  granted  by 
the  queen,  and  it  was  held  to  be  good  (a). 

Ranulph,  chaplain  to  King  William  Rufus,  and  after-  Committing 
wards  by  him  made  Bishop  of  Durham,  was  a  factor  for  JPf^lJ Jl*"!!* 

Ai      i  •     J  •  i  •  ir    J-  /»    r        i_  t   •  •  tneTacanon. 

the  king  in  making  merchandize  of  church  livings,  mas- 

much  as  when  any  archbishopric,  bishopric  or  monastery 
became  void ;  first,  he  persuaded  the  king  to  keep  them 
void  a  long  time,  and  converted  the  profits  thereof  some- 
time by  letting,  and  sometime  by  sale  of  the  same,  whereby 
the  temporalities  were  exceedingly  wasted  and  destroyed ; 
secondly,  after  a  long  time  no  man  was  preferred  to  them 
by  delivery  of  the  ring  and  staff,  by  livery  of  seisin,  freely, 
as  the  old  fashion  was,  but  by  bargain  and  sale  from  the 
king,  to  him  that  would  give  most;  by  means  whereof  the 
church  was  stuffed  with  unworthy  and  insufficient  men  (£). 
But  by  Magna  Charta  it  was  provided  as  follows:  "  The 
guardian,  so  long  as  he  shall  have  the  custody  of  the  land 
of  an  heir  within  age,  shall  keep  up  the  houses,  parks, 
warrens,  ponds,  mills,  and  other  things  pertaining  to  the 
same  land,  with  the  issues  of  the  said  land;  and  he  shall 
deliver  to  the  heir  when  he  cometh  to  his  full  age,  all  his 
lands  stored  with  ploughs  and  all  other  things,  at  the  least 

(y)  2  Inst.  15 ;  7  B.  &  C.  113 ;  (a)  Coverts  case;  Cro.  El.  754. 
3  Bing^G.  {b)  2  Inst  15. 

(*)  Wats.  c.  40. 
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Remedy  for 
the  successor 
for  waste  done 
in  the  time 
of  his  prede- 
cessor. 


as  lie  received  it:  all  these  things  shall  be  observed  in  the 
custodies  of  archbishoprics,  bishoprics,  abbeys,  priories, 
churches,  and  dignities  vacant,  which  appertain  unto  us; 
except  this,  that  such  custody  shall  not  be  sold." 

Shall  not  be  sold.~]  —  Fletsi  says  that  the  same  shall  not 
be  Bold  nor  let  to  farm;  yet  the  king  may  commit  the 
temporalities  of  them  during  the  vacation,  as  by  the  statute 
of  the  14  Edw.  3  (hereafter  following)  doth  appear  (c). 

By  3  Edw.  1,  c.  21,  "  In  right  of  lands  ot  heirs  being 
within  age,  which  be  in  ward  of  their  lords,  it  is  provided 
that  the  guardian  shall  keep  and  sustain  the  land,  without 
making  destruction  of  any  thing;  and  that  of  such  manner 
of  wards  shall  be  done  in  all  points  as  is  contained  in  the 
Great  Charter,  and  that  it  be  so  used  from  henceforth. 
And  in  the  same  manner  shall  archbishoprics,  bishoprics, 
abbacies,  churches,  and  all  spiritual  dignities,  be  kept  in 
time  of  vacation." 

By  52  Hen.  3,  c.  28,  it  is  provided,  that  "if  any  wrongs 
or  trespasses  be  done  to  abbots,  priors,  or  other  prelates 
of  the  church,  and  they  have  sued  their  right  for  such 
wrongs,  and  be  prevented  with  death  before  judgment 

Siven  therein,  their  successors  shall  have  their  actions  to 
emand  the  goods  of  their  church  out  of  the  hands  of  such 
trespassers.  Moreover  the  successors  shall  have  like 
action  for  such  things  as  were  lately  withdrawn  by  such 
violence  from  their  house  and  church,  before  the  death  of 
their  predecessors,  though  their  said  predecessors  did  not 
pursue  their  right  during  their  lives.  And  if  any  intrude 
into  the  lands  or  tenements  of  such  religious  persons,  in 
the  time  of  the  vacation,  of  which  lands  their  predecessors 
died  seised  as  in  the  right  of  their  church,  the  successors 
shall  have  a  writ  to  recover  their  seisin.  And  damages 
shall  be  awarded  them,  as  in  assise  of  novel  disseisin  is 
wont  to  be." 

It  is  provided."] — There  were  two  mischiefe  at  the  common 
law  (as  many  did  hold) ;  the  first,  that  if  goods  were  taken 
away  in  the  life  of  the  predecessor,  after  his  death  the 
successor  had  no  remedy  for  such  trespasses ;  and  the  other 
mischief  was,  that  if  in  time  of  vacation  any  intrusion  were 
made,  the  successor  had  no  remedy  to  recover  the  land 
with  damages,  though  thereof  his  predecessor  died  seised ; 
and  both  these  are  remedied  by  this  act  (d). 

Abbots,  Priors,  or  other  Prelates.] — The  word  "pre- 
lates" being  placed  after  abbots  and  priors,  who  are  inferior 
to  archbishops  and  bishops,  Lord  Coke   supposes  that 


(c)  2  Inst.  15. 


(d)  2  Inst.  151. 
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these  last  are  not  comprehended  in  this  act,  and  labours  to 
prove  that  they  are  not.  But  Fhzherbert  is  of  a  contrary 
opinion,  and  includes  archbishops  and  bishops  in  the  word 
"  prelates,"  and  also  in  the  words  "  of  such  religious  per- 
sons," in  the  latter  clause,  and  says  that  the  bishop  shall 
punish  a  trespass  done  in  time  of  vacation  of  the  bishopric, 
in  cutting  down  of  trees,  and  the  like,  for  of  right  the 
king  cannot  cut  such  faees;  but  for  hunting  in  the  parks, 
or  fishing  in  the  piscanes,  it  seems  the  king  ought  to 
have  the  action  for  the  trespass  done  in  the  time  of  the 
vacancy;  but  if  they  do  destroy  all  the  fish  within  the  fish 
pools,  or  kill  all  the  deer  in  the  parks,  in  the  time  of  the 
vacancy,  it  seems  reasonable  that  by  this  statute  the  suc- 
cessor have  an  action  for  such  trespass  (e). 

Lately  withdrawn.! — Yet  if  the  taking  of  the  goods 
were  lone  before  such  death,  the  successor  shall  have  an 
action  of  trespass  by  this  statute  (f ). 

When  a  new  bishop  is  made,  he  may  not  dejure  before  When  the 
his  consecration  claim  the  temporalities  of  his  bishopric,  custody  of  the 
although  that  ex  gratia  the  king  by  his  letters-patent  mav  ^J^.   *"* 
grant  them  unto  him  after  his  confirmation,  and  before  his 
consecration,  and  the  grant  then  made  is  good;  but  after 
that  he  is  consecrated,  invested,  and  installed,  he  may  sue  for 
his  temporalities  out  of  the  king's  hands  by  a  writ  directed 
to  the  escheator.   Yet  upon  such  writ,  the  temporalities  are 
not  dejure  to  be  delivered  until  the  metropolitan  has  certified 
the  time  of  his  consecration,  although  that  the  freehold  of 
the  temporalities  be  in  him  by  the  consecration  (g). 

The  following  are  the  stamp  duties  imposed  by  the  pre-  Stamp  duties, 
sent  act  (33  &  34  Vict.  c.  97)  upon  the  various  steps  in 
the  creation  of  a  bishop  : — 

"  Grant  or  letters  patent  under  the  Great  Seal  of  the 
United  Kingdom  of  Great  Britain  and  Ireland   .     .     . : 
•'  (2)  Of  a  cong6  d'filire  to  any  dean  and  \    &    *.     d. 
chapter  for  the  election  of  an  archbishop 
or  bishop     ♦♦♦... 
€€  (3)  Of  the  royal  assent  to,  or  signification 
of,  the  election  made  by  any  dean  and 
chapter,  or  of  the  nomination  and  pre- 
sentation by  her  Majesty,  her  heirs  or 
successors,  in  default  of  such  election  of 
any  person  to  be  an  archbishop  or  bishop. 
"  (4)  Ofor  for  the  restitution  of  the  tempo- 
ralities to  any  archbishop  or  bishop    .    . 
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\ 


e)  Gibs.  G55.  (g)  Wats.  c.  40. 

/)  2  Inst.  152. 
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Personalty  of        It   should  be  here  mentioned  that,  according  to  the 
former  bishop,  general  rule  of  law  as  to  the  personalty  of  a  corpora- 
tion sole,  a  bond  given  to  an  archbishop  or  bishop  fells 
to  and  should  be  sued  upon  by  his  executor,  not  his  suc- 
cessor (A). 


Sect.  9. — Archbishops'  Jurisdiction  over  their  Provincial 

Bishops. 

General  The  archbishop  has  two  concurrent  jurisdictions,  one 

a^blshop16     a8  ordinary  or  bishop  within  his  own  diocese,  the  other  as 

superintendent  throughout  his  whole  province  of  all  eccle- 
siastical matters,  to  correct  and  supply  the  defects  of  other 
bishops. 
Presentment         By  a  canon  of  Edmund,  Archbishop  of  Canterbury, 
of  the  excesses  «  There  shall  be  in  every  deanry  two  or  three  men,  having 
is  ops.        q^j  before  their  eyes,  who  at  the  command  of  the  arch- 
bishop or  his  official,  shall  present  unto  them  the  public 
excesses  of  prelates  and  other  the  clergy"  (t). 

Two  or  three  Men.]  Which  office  devolved  afterwards 
upon  the  churchwardens  (k). 

In  every  Deanry.]     That  is,  rural  deanry  (7). 
His  Official.]     Who  has  the  same  consistory  with  the 
archbishop  himself,  at  least  in  those  things  which  concern 
his  metropolitical  jurisdiction  (m). 

Public  Excesses. ]  That  is,  notorious;  whereof  great 
and  public  infamy  arises  (n). 

Of  the  Prelates.]  To  wit,  bishops,  who,  inasmuch  as 
they  are  his  suffragans,  are  subject  immediately  to  the 
archbishop  and  his  official ;  and  also  the  officials  of  the  same 
bishops  (o). 

And  other  the  Clergy.]     Viz.  subject  to  the  said  suffra- 
gans^). 
Archbishop's         If  the  archbishop  visit  his  inferior  bishop,  and  inhibit 

D'8hoti0n°f      ^Lml  ^urmS  *^e  visitation;    if  the  bishop  has  a  title  to 
18  °p8,  collate  to  a  benefice  within  his  diocese  by  reason  of  lapse, 

yet  the  bishop  cannot  institute  his  clerk;  but  the  clerk 
ought  to  be  presented  to  the  archbishop,  and  the  arch- 
bishop is  to  institute  him,  by  reason  that  during  the  inhi- 
bition the  bishop's  power  of  jurisdiction  is  suspended  (q). 


Ibid. 
Ibid. 


(h)  Howley  v.  Knight,  14  Q.  B.  (t) 

240.     See    also    Re    Thakeham  (m)  

Sequestration   Monies,  12   L.  R.,  (n)  Ibid. 

Eq.  494.  (o)  Ibid. 

(0  Lind.277.  (p)  Ibid. 

(it)  Ibid.  (q)  God.  19. 
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Hooker  says,  "  Archbishops  were  chief  among  bishops, 
yet  archbishops  had  not  over  bishops  that  fall  authority 
which  every  bishop  had  over  his  own  peculiar  clergy. 
Bishops  were  not  subject  to  their  archbishops  as  an  ordi- 
nary, by  whom  at  all  times  they  were  to  be  judged,  ac- 
cording to  the  manner  of  inferior  pastors  within  the  com- 
pass of  each  diocese.  A  bishop  might  suspend,  excom- 
municate, depose  such  as  were  of  his  own  clergy  without 
any  other  bishop's  assistance ;  not  so  an  archbishop,  the 
bishops  that  were  in  his  own  province,  above  whom  divers 
prerogatives  were  given  to  him,  howbeit  no  such  authority 
and  power  as  alone  to  be  judge  over  them.  For  as  a 
bishop  could  not  be  ordainea,  so  neither  might  heT^e  judged 
by  any  one  only  bishop,  albeit  that  bishop  were  his  metro- 
politan" (r).  Our  own  Ecclesiastical  History  furnishes 
several  instances  of  metropolitical  visitations  in  the  times 
which  immediately  followed  the  Reformation. 

Archbishop  Cranmer  was  the  first  to  exercise  this  "jus 
metropolitanum"  (s).  In  1560,  Archbishop  Matthew 
visited  the  dioceses  within  the  province  of  Canterbury.  In 
1576,  Archbishop  Grindal,  and  in  1583  Archbishop 
Whitgift,  held  similar  visitations  {f). 

There  seems  to  be  some  confusion  in  the  books  con-  Whether  he 
cerning  the   deposing  or  depriving  of  a  bishop.      It  is  ^n  proceed  to 

n         *j  al  I   j         •       •  J_*  j    j        •    •       •     deprivation. 

usually  said  that  deposing  is  one  thing,  and  depriving  is     v 
another  (u) ;  but  deprivation  from  office  and  benefice  is  the 
same  as  deposition*  Degradation  implies  deprivation  from 
office  and  benefice,  with  an  outward  taking  away  of  the 
ensigns  of  office  (r). 

Dr.  Godolphin  says,  that  the  consecration  of  a  bishop 
is  character  indelebilis:  insomuch  that  although  it 
should  so  happen,  that  for  some  just  cause  he  should  be 
deprived  or  removed  from  the  see,  or  suspended  ab  officio 
et  beneficio,  both  from  his  spiritual  jurisdiction  as  to  the 


(r)  Eccles.  Pol.  6,  7,  s.  16. 

(«)  Strype's  Life  of  Cranmer. 
i.269.     " 

(t)  See  Strype's  Eccles.  Me- 
morials. Life  of  Parker,  vol.  i. 
p.  144  ;  Life  of  Grindal ;  Life  of 
Whitgift,  vol.  i.  246,  410. 

(«)  Clarke  v.f?.,  1  Roberts.  Rep. 
at  page  380,  a  very  learned  note 
of  the  Reporter. 

(v)  See  Const,  of  Otho,  De 
concubinis  cleric,  remov.,  gloss 
on  "  Suspensi "  (Lvndwood,p.45). 
"  Ad  majorem  evidentiam  scias, 


quod  depositus  dicitur,  qui  pri- 
vates est  beneficio  et  officio, 
licet  non  solenniter.  Degradatus 
dicitur,  qui  utroque  est  privatus, 
solenniter  insigniis  sibi  ablatis. 
Suspensus  autem  dicitur,  qui  est 
privatus  utroque  ad  tempus,  non 
in  perpetuum,  ut  hie.  Secundum 
quosdam  differentia  est  inter 
deposit  ion  em  et  suspensionem, 
sicut  inter  deportationem,  quae 
est  perpetua,  et  relegationem, 
quae  est  temporalis." 
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exercise  and  execution  thereof,  and  also  from  the  tempo- 
ralities and  profits  of  the  bishopric ;  yet  he  still  retains  the 
title  of  a  bishop,  for  that  it  is  supposed  the  order  itself 
cannot  absolutely  be  taken  from  him  (x). 

But  as  to  deprivation  Dr.  Ayliffe  says,  that  in  England, 
an  archbishop  may  deprive  a  bishop,  if  his  crime  de- 
serves so  severe  a  punisnment ;  and  that  it  is  said  in  the 
canon  law,  that  a  bishop  who  is  unprofitable  to  his  diocese 
ought  to  be  deprived,  and  no  coadjutor  assigned  him,  nor 
shall  he  be  restored  again  thereunto  (y). 
How  arch-  And  Dr.  Gibson  delivers  it  absolutely,  that  the  arch- 

deprive"1*7       bishop  has  a  right  to  deprive  a  suffragan  bishop  ;  and  for 
bishops.  the   same*  refers  to  the   case  of  Lucy  v.  Dr.   Watson, 

Bishop  of  St.  David's,  which  was  a.d.  1695,  in  the  reign 
of  William  III.  In  that  case,  one  Lucy  promoted  a 
suit  ex  officio  before  Archbishop  Tennison,  in  a  court 
held  at  Lambeth,  before  the  archbishop  himself  in  person 
(who  called  to  his  assistance  six  other  bishops)  for  simony 
and  other  offences.  And  the  Bishop  of  St.  David's  moved 
the  Court  of  King's  Bench  for  a  prohibition,  and  the  sug- 
gestion was  (z) : 

First,  That  it  doth  not  appear,  that  the  Bishop  of  St* 
David's  was  cited  to  appear  in  any  court  whereof  the  law 
takes  notice;  for  the  citation  is,  that  he  should  appear 
before  the  Archbishop  of  Canterbury  or  his  vicar  general, 
in  the  hall  of  Lambeth  house ;  which  is  not  any  court 
whereof  the  law  takes  notice :  for  the  archbishop  hath 
the  same  power  over  his  suffiragan  bishops,  as  every  bishop 
hath  over  the  clergy  of  his  diocese ;  but  no  bishop  can 
cite  the  clergy  before  himself,  but  in  his  court ;  and  there- 
fore the  citation  ought  to  have  been  here,  to  appear  in 
the  arches,  or  some  other  court  of  the  archbishop.  But 
it  was  answered,  that  without  doubt  the  archbishop  hath 
jurisdiction  over  all  the  clergy,  as  well  bishops  as  others, 
within  his  province :  And  for  that  was  cited  the  case  of 
Dr.  Wood,  Bishop  of  Lichfield  and  Coventry,  who,  in 
the  year  1687,  was  suspended  by  Archbishop  Sancroft 
for  dilapidations,  and  the  profits  of  the  bishopric  were  se- 
questered, and  the  episcopal  palace  was  rebuilt  out  of 
them,  and  he  died  under  that  sequestration:  and  there 
was  cited  also  the  case  of  Marmaduke  Middleton,  Bishop 
of  St.  David's,  who  in  the  year   1582   was  suspended 

(a?)  God.  Rep.  Can.  49.  privation  pronounced  in  Latin  by 

(y)  Avl.  Par.  124.  the  archbishop,  and  the  proceed- 

(*)  14  State  Trials,  447,  where  ings  before  the  House  of  Lords, 
will  be  found  the  sentence  of  de- 
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by  the  high  commissioners  (who  had  not  any  new,  or 
greater  jurisdiction  than  the  archbishop)  for  misappli- 
cation and  abuse  of  the  charity  of  Brecknock  (which 
was  one  of  the  crimes  of  which  this  present  bishop  is 
also  accused).  And  Holt,  Chief  Justice,  said:  The  admit- 
ting of  that  point  of  the  jurisdiction  to  be  disputed,  would 
be  to  admit  the  disputing  of  fundamentals,  which  the 
counsel  of  the  other  side  attempt  to  subvert,  not  duly 
considering  the  respect  due  to  the  Primate  and  Metro- 
politan of  England;  for  the  Archbishop  of  Canterbury 
has  without  doubt  provincial  jurisdiction  over  all  his 
suffragan  bishops,  which  he  may  exercise  in  what  place 
of  the  province  it  shall  please  him  ;  and  it  is  not  material 
to  be  in  the  arches,  no  more  than  in  any  other  place ; 
for  the  arches  is  only  a  peculiar,  consisting  of  divers 
parishes  in  London,  exempt  from  the  Bishop  of  Lon- 
don, where  the  Archbishop  of  Canterbury  exerciseth 
his  metropolitical  jurisdiction,  but  he  is  not  confined  to 
exercise  it  there :  And  the  citation  is  here  to  appear 
before  the  archbishop  himself,  or  his  vicar  general,  who  is 
an  officer  of  whom  the  law  takes  notice ;  for  the  vicar 
general  in  the  provinces  is  of  the  same  nature  as  the 
chancellor  in  every  particular  diocese;  and  the  dean  of 
the  arches  is  the  vicar  general  of  the  archbishop  in  all 
the  province. 

Secondly,  it  was  urged  by  the  counsel  of  the  bishop  for 
the  prohibition,  that  the  matters  contained  in  the  articles 
exhibited  against  the  bishop  before  the  archbishop  were  of 
temporal  cognizance,  and  not  cognizable  before  the  arch- 
bishop :  The  first  of  which  articles  was,  that  the  Bishop 
of  St.  David's,  being  incumbent  of  the  church  of  Borough- 

Seen,  in  the  county  of  Cambridge,  covenanted  with  W  il- 
m  Brooks  for  two  hundred  guineas,  to  make  him  his 
curate,  and  to  resign  to  him  his  rectory,  when  he  should 
be  requested  to  do  it.  But  by  Holt,  Chief  Justice,  simony 
is  an  offence  by  the  canon  law,  of  which  the  common  law 
doth  not  take  notice  to  punish  it ;  for  there  is  not  a  word 
of  simony  in  the  statute  of  Elizabeth,  but  of  buying  and 
selling:  Then  it  would  be  very  unjust,  if  ecclesiastical 
persons  might  offend  against  the  ecclesiastical  duty  in 
such  instances,  of  which  the  common  law  cannot  take  notice 
to  punish  them,  and  yet  the  King's  Bench  should  prohibit 
the  spiritual  court  from  inflicting  punishment  according  to 
their  law  :  The  clergy  are  subject  to  a  law  different  from 
that  to  which  laymen  are  subject ;  for  they  are  subject  to 
obey  the  canons ;  for  the  convocation  of  the  clergy  may 
make  laws  to  bind  all  the  clerks,  but  not  the  lay  people ; 
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Proceedings      and  if  the  clergy  do  not  conform  themselves,  it  will  be 

by  arch-  cause  of  deprivation. 

bishop.***  Then  the  counsel  for  the   bishop   said,  that  another 

article  against  the  bishop  was,  that  he  took  excessive  fees 
for  conferring  orders,  institutions,  visitations,  and  the 
like  ;  which  amounts  to  extortion  ;  and  therefore  is  punish- 
able by  indictment  at  the  common  law ;  and  the  rather, 
because  they  show  custom  for  the  said  fees,  and  the 
spiritual  court  cannot  try  custom  or  not.  But  it  was 
answered  and  agreed  to  by  the  court :  that  these  offences 
in  the  spiritual  court,  and  by  the  canon  law,  are  simony. 
And  by  Holt,  Chief  Justice ;  by  the  canon  law,  and  of 
common  right,  no  parson  ought  to  take  any  thing  for  chris- 
tening of  children,  burials,  or  the  like,  but  by  custom  they 
are  allowed  to  take  something;  a>nd  procurations  are  suable 
only  in  the  spiritual  court,  and  are  merely  an  ecclesiastical 
duty  :  and  it  is  a  question,  Whether  the  taking  more  for 
them  than  ought  to  be  taken,  can  be  extortion  at  common 
law  ?  and'  in  the  present  case,  the  matter  of  custom  is 
not  in  question,  for  then  they  ought  to  have  laid  a  positive 
custom  to  take  such  a  sum,  which  is  not  here,  but 
only  that  he  took  more  than  the  usual  fees ;  but  if  the 
custom  had  been  laid,  it  seemed  to  him  that  a  prohibition 
would  not  have  lain ;  because  it  concerns  mere  ecclesias- 
tical persons  and  rights,  and  therefore  may  be  founded 
upon  their  ecclesiastical  constitutions. 

Then  the  counsel  for  the  bishop  said,  that  another 
article  against  him  was,  that  he  ordained  a  man,  and  did 
not  administer  to  him  the  oaths  according  to  the  1  Will, 
and  yet  certified  under  his  episcopal  seal  that  he  had 
taken  the  oaths,  whereas  he  had  not  taken  them ;  which  is 
punishable  by  the  statute  of  the  1  Will,  at  common  law, 
being  a  breach  of  the  statute.  But  to  this  it  was 
answered  by  the  court,  that  the  statute  hath  made  it 
now  a  part  of  the  office  of  a  bishop,  to  tender  the 
oaths  upon  ordination;  and  then  the  metropolitan  may 
proceed  against  a  bishop,  if  he  doth  not  obey  the 
statute  in  this  point,  for  proceeding  contrary  to  his 
office  of  bishop. 

Then  the  counsel  for  the  bishop  argued,  that  another 
article  against  him  was,  that  he  had  ordained  a  man  under 
age ;  that  the  bishop  made  his  defence  and  said,  that  the 
churchwardens  had  certified  to  him  that  he  was  of  full 
age ;  to  which  the  promoter  answered,  that  the  certificate 
was  forged,  for  the  said  churchwardens  did  not  certify,  and 
one  of  them  could  not  write ;  so  that  this  article  imports 
forgery,  and  therefore  examinable  and  punishable  at  the 
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common  law ;  and  since  the  Act  of  Uniformity  hath  altered 
the  law,  they  ought  to  proceed  on  the  said  act,  for  ordain- 
ing under  age.  But  the  court  said,  that  the  distinction 
which  would  answer  almost  all  these  objections  was 
this,  that  as  to  what  relates  to  the  office  of  bishop,  and  is 
against  his  duty  as  a  bishop,  the  spiritual  court  may  pro- 
ceed against  him,  to  deprive  him,  but  not  punish  mm  as 
for  a  temporal  offence:  In  Caudreys  case,  5  Co.,  upon  a 
special  verdict  found,  it  appeared,  that  Caudrey  was 
deprived  for  preaching  against  the  Common  Prayer ;  and 
though  there  was  other  punishment  appointed  by  the 
statute,  and  not  deprivation  until  the  second  offence, 
yet  it  was  held,  that  the  spiritual  court  might  pro- 
ceed by  their  own  law,  and  deprive  him  for  the  first ;  it 
being  against  the  duty  of  his  office  as  a  minister,  and 
they  having  power  to  purge  their  body  of  all  scandalous 
members. 

Another  article  was,  for  the  abuse  of  the  charity  at 
Brecknock,  and  for  putting  out  the   schoolmaster  there, 
and  for  detaining  a   deed  of  exemplification.     And   a 
prohibition  was  granted  as  to  this  article,  but  denied  as  to    • 
the  rest  (a). 

A  prohibition  being  denied,  the  archbishop  went  on, 
and  many  scandalous  things  were  proved  against  the 
Bishop  of  St.  David's,  to  the  satisfaction  of  the  court. 
But  when  they  were  going  to  give  judgment,  the  bishop, 
though  he  had  waived  the  privilege  of  his  peerage,  and 
had  gone  on  submitting  to  the  authority  of  his  judge,  yet 
then  resumed  his  privilege.  No  regard,  however,  was  had 
to  this  plea,  since  it  was  not  offered  in  the  first  instance : 
and  the  archbishop  pronounced  a  sentence  of  depriva- 
tion (A). 

Upon  this,  the  Bishop  of  St.  David's  appealed  to  the 
delegates :  and  perceiving  that  thev  were  of  opinion  to 
affirm  the  sentence,  he  moved  again  for  another  prohibition 
to  be  granted  to  the  commissioners  delegate,  to  stay  their 

Eroceedings  in  the  appeal  from  the  sentence  of  the  arch- 
iflhop ;  upon  a  suggestion —  1.  That  by  the  canon  law,  the 
archbishop  alone  could  not  deprive  a  bishop.  2.  That  the 
delegates  refused  to  admit  his  allegations. 

As  to  the  first,  Holt,  Chief  Justice,  and  the  rest  held, 
that  an  archbishop  hath  power  over,  his  suffragan  bishops, 
and  may  deprive  them ;  that  though  there  may  be  a  co-ordi- 
nation amongst  the  bishops  jure  divino,  yet  there  iB  a  subor- 
dination jure  ecclesiastico  qua  humano;  not  of  necessity  from 

(a)  L.  Raym.  447.  (b)  2  Warn.  656. 
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Proceedings  the  nature  of  their  offices,  but  for  convenience :  and  for  what 
KW  J*?  Purple  have  archbishops  been  instituted  by  ecclesias- 
bishop.  tical  constitutions?     Ihe  power  oi  an  archbishop  was  very 

great  here  in  England  anciently;  and  he  had  the  same  juris- 
diction of  supremacy,  as  the  patriarchs  of  Constantinople 
and  other  places.  The  pope  used  to  call  him  alterius 
orbis  papam,  and  he  exercised  the  same  jurisdiction  with 
him.  Theodore,  who  was  archbishop  not  long  after  Austin, 
deprived  Winifred,  Bishop  of  York,  for  the  said  see  was  not 
then  metropolitical,  but  subject  to  die  Archbishop  of  Can- 
terbury ;  and  yet  at  the  same  time  there  was  a  council  held, 
and  Beda  commends  Theodore  for  it.  But  afterwards,  in 
the  time  of  Henry  I.  and  King  Stephen,  the  pope  usurped 
the  authority  of  the  archbishops;  m  exchange  for  which, 
they  became  legati  nati  of  the  pope.  And  that  is  the  reason 
•  why  this  practice  cannot  be  found  to  have  been  put  in  use 
for  so  long  a  time.  But  at  this  day,  by  the  act  of  Henry  VIII. 
this  jurisdiction  is  restored.  It  was  always  admitted  that 
the  archbishop  had  metropolitical  jurisdiction,  and  the 
bishops  swear  canonical  obedience  to  him;  and  where  there 
is  a  visitatorial  power,  there  is  no  reason  to  question  the 

Eower  of  deprivation;  for  the  same  superiority,  which  gives 
im  power  to  pass  ecclesiastical  censures  upon  the  bishops, 
will  give  him  power  to  deprive,  it  being  only  a  different 
degree  of  punishment  for  a  different  degree  of  offence.  And 
to  question  the  authority  of  the  archbishop  is  to  question 
the  very  foundations  of  the  government.  But  Holt,  Chief 
Justice,  said,  that  though  he  was  fully  satisfied  that  the 
archbishop  hath  such  jurisdiction ;  yet  he  would  not  make 
that  the  ground  of  denying  a  prohibition  in  this  case :  The 
matter  of  the  suggestion  is,  that  the  archbishop  is  restrained 
by  the  canon  law,  from  proceeding  without  the  assistance 
of  others :  whether  he  be  so  or  not,  is  matter  proper  for  the 
conusance  of  the  delegates  upon  the  appeal,  but  is  no  ground 
to  prohibit  theni  from  proceeding;  and  it  is  without  pre- 
cedent, to  grant  a  prohibition  to  the  ecclesiastical  court,  be- 
cause they  proceed  there  contrary  to  the  canons. 

Then  it  was  moved,  that  the  court  would  grant  a  man- 
damus to  the  delegates  to  admit  the  bishop's  allegations, 
and  it  was  compared  to  the  cases  where  they  grant  manda- 
muses to  compel  the  granting  of  probates  oi  wills,  or  letters 
of  administration.  But  by  Holt,  Chief  Justice:  The  King's 
Bench  cannot  grant  a  mandamus  to  them  to  compel  them 
to  proceed  according  to  their  law :  indeed  mandamuses  are 
gran  table  to  compel  probate  of  wills,  because  it  concerns 
temporal  right ;  and  to  compel  the  granting  of  letters  of 
administration,  because  the  statute  directs  to  whom  they 
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shall  be  granted.     But  in  the  present  case  a  mandamus 
was  not  granted. 

Upon  the  whole  a  prohibition  was  denied  by  the 
court ;  and  they  ordered  that  the  suggestion  be  entered 
on  record,  that  the  court  might  enter  their  reasons  of 
denial  (c). 

After  which  denial  of  the  prohibition,  the  Bishop  of 
St.  David's  petition  to  the  Lord  Chancellor  Somers  to 
have  a  writ  of  error  upon  this  denial  of  the  prohibition. 
Who  having  some  doubt  whether  it  would  lie  or  not,  re- 
ferred it  to  the  then  Attorney-General,  who  certified  his 
opinion  to  be  that  a  writ  of  error  would  lie  in  this  case. 
Upon  which,  the  suggestion  was  entered  upon  record,  and 
the  denial  of  the  prohibition,  and  the  writ  of  error  was 
granted,  and  the  whole  record  brought  by  the  Chief  Justice 
into  parliament.  And  afterwards,  upon  hearing  of  his 
opinion,  the  lords  of  parliament  were  of  opinion  that  a 
writ  of  error  would  not  lie  in  this  case. 

And  Lord  Raymond  says,  that  Lord  Chief  Justice 
Holt  told  him,  if  the  lords  had  been  of  opinion  that  the 
prohibition  ought  to  have  been  granted,  yet  he  never  would 
have  granted  it  (d). 

And  Dr.  Watson  was  afterwards  excommunicated  for 
nonpayment  of  costs,  and  in  Michaelmas  Term  in  the 
1  Anne  was  brought  into  the  Court  of  King's  Bench  upon 
an  habeas  corpus  directed  to  the  sheriff  of  Middlesex,  in 
order  to  be  discharged.  To  which  writ  the  sheriff  made 
a  long  return,  in  which  the  significavit  and  excommunicato 
capiendo  were  shown  at  large,  by  which  it  appeared  that 
the  defendant  was  in  custody  of  the  sheriff,  being  arrested 
upon  an  excommunicato  capiendo,  being  excommunicate 
for  nonpayment  of  costs,  in  which  he  was  condemned  by 
the  commissioners  delegate.  And  the  upturn  of  the  habeas 
corpus  being  filed  (though  the  defendant  was  informed 
that  the  significavit  was  bad,  and  that  by  exception  taken 
to  it  he  might  be  discharged),  his  counsel  oflered  a  plea 
ingrossed,  and  signed  by  counsel,  that  he  long  before, 
and  at  the  time  ofthe  prosecution  was,  and  now  is,  Bishop 
of  St.  David's:  that  he  was  summoned  to  parliament  in 
the  seventh  year  of  King  William,  and  sat  there  as  bishop, 
as  appeared  by  the  record;  and  so  concluded  in  abate- 
ment because  a  capias  doth  not  lie  against  a  peer.  And 
the  intent  of  this  plea  was,  to  have  the  judgment  of  the 
King's  Bench  upon  it,  and  upon  the  same  judgment  to 
bring  a  writ  of  error  in  parliament,  where  he  hoped  to  have 

(c)  Ld.  Raym.  539.  (d)  Ld.  Raym.  645. 
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Proceedings  judgment  in  his  favour  as  to  the  right  of  the  bishopric,  of 
bishop  against  wn*cn  ne  was  deprived  by  the  archbishop.  And  therefore 
bishop.  his  counsel  insisted  that  their  plea  should  be  received,  and 

that  they  were  ready  to  try  it  with  the  Attorney-General, 
whether  the  defendant  was  bishop  or  not;  and  that  if  he 
is  bishop,  as  they  say  he  is,  then  a  capias  will  not  lie 
against  him,  because  he  is  a  peer  of  parliament.  But  the 
court  refused  at  first  to  receive  the  plea.  1.  Because  the 
defendant  is  not  in  custody  of  the  marshall,  and  therefore 
he  cannot  plead  so  as  he  has  here.  2.  He  hath  not  made 
any  conclusion  to  his  plea,  and  therefore  the  court  doth  not 
know  what  judgment  he  desires.  3.  All  the  court  held 
that  bishops  are  subject  to  be  excommunicated,  and  if  an 
excommunicato  capiendo  should  not  lie  against  them,  there 
would  be  a  judgment  without  a  power  of  executing  it, 
which  is  absurd. 

But  afterwards  the  defendant  amended  his  plea,  and 
pleaded  as  in  custody  of  the  sheriff  of  Middlesex.  And 
upon  the  importunity  of  the  defendant's  counsel,  the 
plea  was  received,  and  a  day  given  to  the  queen's  attorney- 
general  to  reply  to  it,  or  demur,  as  he  should  judge  proper. 
But  the  attorney-general  not  being  ready  for  the  queen, 
prayed  another  day.  And  afterwards  he  came  and 
declared  to  the  court  that  he  would  not  intermeddle  in 
the  matter.  Upon  which  the  court  said,  that  since 
it  appeared  to  them  that  the  significavit  was  ill,  be- 
cause it  did  not  appear  that  these  costs  were  adjudged 
in  a  cause  'of  ecclesiastical  cognizance,  they  quashed 
the  writ  of  excommunicato  capiendo,  and  discharged 
the  defendant,  and  refused  to  take  any  notice  of  the 
plea  (e ). 

But  Dr.  Watson  having  been  promoted  by  King  James 
II.,  that  party,  tl^ugh  ashamed  of  Watson  as  a  corrupt 
and  vicious  prelate,  yet  continued  to  support  him.  The 
archbishop's  jurisdiction  was  therefore  excepted  against 
in  the  House  of  Lords,  under  a  pretence  that  he  could 
not  judge  a  bishop,  but  in  a  synod  of  the  bishops  of  the 

?rovince,  according  to  the  rules  of  the  primitive  times, 
n  answer  to  which,  it  was  shown,  that  from  the  ninth 
century  downward,  both  popes  and  kings  had  concurred 
to  bring  this  power  singly  into  the  hands  of  the  metro- 
politans; that  it  was  the  constant  practice  in  England 
before  the  Reformation;  and  by  the  provisional  clause  in 
the  act  of  25  Hen.  8,  c.  19,  empowering  a  new  body  of 
ecclesiastical  laws  to  be  drawn,  all  former  laws  and  cus- 

(c)  Ld.  Raym.  817. 
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toms  were  to  continue  in  force  till  that  new  code  was 
framed,  which  confirmed  the  power  the  metropolitan  was 
then  possessed  of.  Nor  could  the  archbishop  erect  a  new 
court  or  proceed  in  the  trial  of  a  bishop  in  any  other 
way  than  in  that  which  was  warranted  by  law  or  prece- 
dent. To  this  no  answer  was  made  (nor  could  be  made), 
but  yet  the  business  was  kept  up  by  the  bishop's  friends, 
and  at  last  dropped,  with  an  intimation  that  it  was  hoped 
the  see  would  not  be  filled,  till  the  house  was  better 
satisfied  of  the  archbishop's  authority  (/). 

In  1822  (^),  it  became  necessary  to  take  measures  for  Bishop  of 
the  deprivation  of  an  Irish  bishop  for  the  commission  of  Clogher's  case. 
a  misdemeanor.     He  was  deprived  by  sentence  of  the 
Court  of  Armagh,  and  the  crown  appointed  his  successor. 
The  opinions  of  the  law  officers  of  the  crown  were  taken 
by  the  Government. 

I  have  been  enabled  to  give  them  at  length  (A).  They 
are  very  important:  it  will  be  seen  that  tney  were  sub- 
scribed by  Lords  Gilford  and  Lyndhurst,  then  attorney 
and  solicitor-general,  as  well  as  by  the  Queen's  advocate. 

"  Doctors'  Commons,  26th  July,  1822. 

s(  Sir — We  have  had  the  honour  to  receive  your  letter  j^w  officers' 
dated  the  24th  instant,  transmitting  to  us  copies  of  infor-  opinion, 
mations  taken  before  Mr.  Dyer,  a  magistrate  of  the  county 
of  Middlesex,  touching  a  misdemeanor  of  a  very  heinous 
nature,  committed  in  that  county  by  the  Lord  Bishop  of 
Clogher,  in  Ireland,  which  is  calculated  to  bring  great 
scandal  on  the  Established  Church ;  and  desiring  that  we 
would  take  this  matter  into  our  earliest  consideration,  and 
report  to  you  for  the  information  of  his  Majesty,  whether 
any  and  what  proceedings  can  be  taken  for  the  deposition 
of  the  bishop,  and  for  his  deprivation  of  the  see  of  Clog- 
her; and  whether  such  proceedings  can  be  commenced 
forthwith  or  must  be  postponed  until  after  the  bishop  shall 
have  forfeited  the  recognizances  he  has  given  for  his 
appearance  at  the  next  Middlesex  Sessions,  or  after  his 
outlawry  and  conviction. 

"  And  you  further  desire  that  we  would  consider 
whether  in  case  of  the  bishop's  tendering  his  resignation  (i) 
there  will  be  any  objection  to  accepting  it,  and  in  what 
manner  the  see  can  be  vacated  by  resignation. 


(/)  2  Warn.  656.  which    wast    however,     decided 

(g)  See  Ann.  Reg.  for  1822.  upon  another  and  wholly  diffe- 

{h)  They  were  read  by  me  as  rent  ground, 

counsel  in  the  Bishop  of  Natal's  (*)  See  32  &  33  Vict.  c.  Ill, 

case  before  the  Privy  Council,  in  the  next  chapter. 
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Law  officers' 
opinion. 


Law  officers' 
opinion  as  to 
avoiding  the 
bishops 
patent 


"  In  obedience  to  your  commands,  we  beg  leave  to  state 
for  the  information  of  his  Majesty,  that  we  have  perused 
the  informations  in  this  case,  and  have  considered  the 
questions  which  involve  points  of  considerable  nicety  and 
importance,  proposed  for  our  opinion,  and  beg  leave  to 
report  that  we  think  proceedings  may  forthwith  be  insti- 
tuted before  the  Metropolitan  against  the  Lord  Bishop 
of  Clogher  for  his  deposition  and  deprivation,  which  terms, 
notwithstanding  some  confusion  in  the  books  upon  the 
subject,  will  be  found  upon  investigation  to  mean  the  same 
thing.  *  Depositus  dicitur  qui  privatus  est  Beneficio  et 
Officio  ;'  Lyndwood — Const  Otho,  p.  45  (A). 

"  We  apprehend  the  proper  course  of  proceeding  will  be 
to  exhibit  articles  against  the  bishop,  as  in  the  case  of 
the  Bishop  of  St.  David's,  in  the  reign  of  King  William 
the  Third.  Whatever  doubts  or  difficulties  might  under 
other  circumstances  have  been  suggested  by  reason  of  the 
temporal  nature  of  the  offence  imputed  to  the  bishop,  we 
are  of  opinion  that  no  objection  of  this  kind  can  be  raised 
in  the  present  case,  the  offence  not  having  been  com- 
mitted within  the  jurisdiction  of  the  temporal  courts  of 
Ireland. 

"  We  think,  in  the  event  of  the  bishop  tendering 
his  resignation,  there  can  be  no  legal  objection  to 
accepting  it ;  and  that  the  resignation  should  be  to 
the  Metropolitan,  and  accepted  by  him  with  the  King's 
consent 

"  We  have  the  honour  to  be,  Sir, 

"  Your  obedient  humble  Servants, 

(Signed)        "  Chbistr.  Robinson. 

"R.  Gifpord. 
"  J.  S.  Copley. 

"  Mr.  Secretary  Peel." 
&c.  &c.  &c. 

"  Case  for  avoiding  the  patent  of  the  Bishop  of  Clog- 
her— 

"  Recites,  Stat.  2nd  Eliz.  c.  4  (Irish),  ss.  1, 2, 3  &  4,  and 
then  sets  forth  a  letter  from  the  lord  lieutenant  of  Ireland 
to  Mr.  Secretary  Feel  transmitting  the  sentence  of  depri- 
vation, &c,  (vide  Document  Book,  p.  121),  and  the  same 
having  been  transmitted  to  the  solicitor  of  the  treasury, 
with  directions  to  submit  them  to  his  Majesty's  advocate, 
attorney  and  solicitor  general,  and  their  opinion  is  re- 
quested— 


(k)  Vide  ante,  p.  83. 
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As  to  the  steps  which  should  be  taken  to  avoid 
the  patent  of  the  Bishop  of  Clogher. 
We  do  not  think  that  any  step  is  necessary  to  be  taken 
to  avoid  the  patent,  but  that  the  see  now  being  vacant  by 
the  sentence  of  deprivation  pronounced  against  the  late 
bishop,  such  vacancy  will  authorize  his  Majesty  to  appoint 
a  successor  by  letters  patent,  in  which  the  vacancy  by  the 
sentence  of  deprivation  should  be  stated  as  the  foundation 
of  the  new  appointment,  in  the  same  manner  as  the  vacancy 
by  translation  in  the  former  instance,  as  appears  by  the 
documents  in  the  case. 

(Signed)  "  Christr.  Robinson. 

"Robt.  Gipfokd. 
"J.  S.  Copley. 
€t  Doctors'  Commons, 

« 15th  November,  1822." 
Every  bishop,  whether  created  or  translated,  was  bound,  option, 
immediately  after  confirmation,  to  make  a  legal  conveyance 
to  the  archbishop'  of  the  next  avoidance  of  one  such  dignity 
or  benefice  belonging  to  his  see  as  the  said  archbishop  should 
choose  and  name,  which  was  therefore  commonly  called  an 
option.  This  privilege  was,  however,  taken  away  inci- 
dentally by  a  clause  in  3  &  4  Vict.  c.  113  (s.  42);  a  clause 
which,  at  the  time  when  the  statute  was  passed,  had  never 
been  considered  as  effecting  this  great  change.  It  was 
passed  to  prevent  the  sale  by  persons  in  holy  orders,  such 
as  deans  and  canons,  of  the  next  presentations  of  livings, 
the  patronage  of  which  belonged  to  their  office. 
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CHAPTER  II. 

BISHOPS  WITHOUT  SEES. 

Classes  of  We  have  considered  the  legal  status  of  bishops  with 
bishops  with-  regular  sees;  it  now  remains  to  consider  the  status  of 
on  sees.  bishops  without  them,  viz. : — 

1.  Chorepiscopi. 

2.  Episcopi  reffionarii,  or  gentium. 

3.  Episcopi  titulares,  or  in  partibus. 

4.  Episcopi  suffraganei. 

5.  Coadjutor  e&. 

6.  Resignation  of  Bishops. 

Origin  of  Chorepiscopi,  local  bishops  in  the  ancient  church,  were 

chorepiscopi.     persons  delegated  by  the  bishop  of  the  city  to  exercise 

episcopal  jurisdiction  within  certain  districts. 

This  institution  took  place  when  the  dioceses  were 
enlarged  by  the  conversion  of  Pagans  in  the  country  at  a 
great  distance  from  the  chief  city  in  which  the  bishop 
dwelt ;  the  origin  of  the  name  being  not  "  ex  choro  sacer- 
dotum?  but  i%  %">£«$  ixwxAroi,  or  country  bishops  (a). 
There  were  three  opinions  about  the  nature  of  this  order: 
1,  that  they  were  mere  presbyters;  2,  that  some  were 
presbyters  and  some  bishops ;  3,  that  they  were  all  bishops ; 
and  this  last  opinion  is  countenanced  by  the  approbation 
of  Bingham  and  Miiller.  It  seems  that  they  ordained  the 
inferior  clergy,  but  not  presbyters  or  deacons  without 
special  licence  from  the  bishop  (A)  ;  and  though  their 
power  varied  at  different  times  and  in  different  places, 

!ret  they  appear  to  have  had  power  to  confirm,  to  grant 
etters  dimissory  to  the  clergy,  and  to  sit  and  vote 
in  councils.  The  increasing  authority,  ecclesiastical  and 
political,  of  the  bishops  of  the  towns  tended  to  circum- 
scribe and  ultimately  to  destroy  the  function  of  the  country 
episcopate.  The  Council  of  Laodicea,  a.d.  343,  dealt  a 
heavy  blow  to  their  power,  which  became  almost  entirely 
extinct  towards  the  close  of  the  ninth  century  (c). 

(a)  Sometimes  called  Imatowot  (c)  Cf.  Burnet's  Hist,  of  ReC 
t5»  aft«r,  sometimes  Vicarii.  fol.  vol.  ii.  p.  117  ;    Bingham's 

(b)  See  Council  of  Antioch,  Eccl.  Ant.  vol.  i.  p.  56 ;  and 
a.d.  341,  c  x.,  which  forbids  them  Thomassini  Vetus  et  Nova  Ec- 
to  ordain  priest  or  deacon  "  Six*  desire  Disciplina,  vol.  i.  p.  215; 
tou  if  if  *»\u  imr*6*w  f  viroxvmi  Hinschius,  Kirchenrecht,  B.  ii., 
•Wf  ti  xa]  h  x*{«."  §  85. 
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They  dwindled  down  into  arch-presbyters  and  rural 
deans  without  episcopal  authority.  But  in  England  learned 
antiquaries  (d)  hold  that  they  existed  till  they  were  ex- 
tinguished by  Lanfranc  ;  and  that  their  place  was  not  sup- 
plied in  A.D.  1325  by  bishops  in  partibus  y  then  first  insti- 
tuted, who  will  be  considered  presently. 

The  Chorepiscopi  were  a  class  of  bishops  distinct  from  Episcopi 
£he  class  called  episcopi  regionarii  or  gentium  (e).  This  regionarii. 
episcopate,  without  any  definite  or  fixed  see  or  diocese,  ap- 
peared in  the  kingdom  of  the  Franks  during  the  eighth  and 
ninth  centuries,  and  came  into  it  chiefly  from  England  and 
Scotland.  They  acted  as  missionary  bishops  in  subordina- 
tion and  rendering  assistance  to  the  diocesan  bishop  in  the 
exercise  of  his  functions,  much  in  the  same  way  that  re- 
tired colonial  bishops  now  assist  the  bishops  in  Great 
Britain  and  Ireland. 

Another  class  of  episcopate  was  formed  by   titular  Episcopi 
bishops,  or  bishops  in  partibus  (/).    These  had  originally  ^J"^?^ 
presided  over  dioceses  from  which  they  had  been  expelled 
by  the  Pagans,  but  retained  the  title  of  their  sees. 

In  subsequent  times  bishops  were  consecrated  for  the 
general  convenience  of  the  church,  with  a  title  derived 
from  some  place  in  heathendom.  The  object  of  their  in- 
stitution was  to  assist  the  church  at  home,  and  in  course  of 
time  they  became  identical  in  practice  though  not  in 
theory  with  the  class  of  suffragan  bishops  {suffraganei — 
auxiliares). 

Perhaps  a  writer  of  the  fourteenth  century  gave  a  true 
account,  when  he  said : — "  Freres  ben  made  bishops  to  go 
andpreche  and  convert  heathen  men,  and  leave  this  ghostly 
office  and  be  suffragans  in  England" 


(d)  Much  learning  upon  this 
subject  is  to  be  found  in  a  small 
volume  printed  by  J.  Nicholls, 
London,  1785,  and  entitled 
"  Some  Account  of  Suffragan 
Bishops  in  England,"  which  in- 
cludes a  letter  by  a  learned  Mr. 
Lewis,  written  in  1738,  and  an 
Essay ;  a  letter  from  Mr.  Pegge, 
written  in  1784,  to  Dr.  Ducarel ; 
and  a  list  of  the  suffragan  bishops 
in  England  by  the  Rev.  H.  Whar- 
ton, printed  from  MS.  in  Lam- 
beth Library,  1769. 

(e)  See  Hinschius,  Kirchen- 
recht,  B.  ii.,  §  85,  Die  Wander- 


bisch&fe,  and  the  case  of  Richard 
Martyn;  Strype's  Cranmer,  p. 
37 ;  Wharton's  Anglia  Sacra,  vol. 
i.  790—864.  Ricardus  Martyn 
Epi8C0pus  ejusdem  (i.  e.  Sidonise) 
ante  Thomam  Wells  prsefectus 
erat  ccenobii  Minoritarum  in 
urbeCantuariA.  Testameritoanno 
1498conditopIurima  coenobio  suo 
legavit — nullum  titulum  obtinuit 
Episcopus  EcclesicE  Catholicas  in 
Testamento  suo  appellatus. 

(/)  See  list  of  English  bishops 
in  partibus.  Pegged  letter,  pp. 
25,  26.  The  titles  are  all  taken 
from  places  in  foreign  parts. 
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Suffragan 
bishops. 


Sees  of 

suffragan 

bishops. 


Bishops  suffragan  (ff)  (from  suffragari,  to  help)  were  con- 
secrated to  supply  the  place  of  the  bishop  of  the  see 
when  absent  on  the  business  of  embassies  or  on  weighty 
affairs  of  the  church  or  crown,  chiefly  in  conferring  of  orders 
and  in  confirming ;  but  not  as  to  grave  matters  of  juris- 
diction. Neither  the  name  nor  the  office  of  suffragan  is  to 
be  found  in  the  history  of  the  English  Church  before  the 
Conquest.  The  first  trace  of  one  seems  to  be  in  a.d.  1240. 
But  from  the  end  of  the  thirteenth  century  to  the  time 
of  Henry  the  Eighth  there  seems  to  have  been  a  pretty 
regular  succession  of  suffragans  in  most  dioceses.  By 
courtesy  they  were  commonly  designated  "  lords." 

It  is  indeed  a  vulgar  error  that  the  title  of  lord  is 
only  given  to  bishop  with  seats  in  parliament  The 
Bishop  of  Sodor  and  Man  always  had  the  title.  It  is 
probably  only  a  translation  of  "  Dominus,"  and  just  as  ap- 
plicable to  the  bishop  of  a  church  not  established  as  of  one 
established  by  temporal  law. 

It  would  seem  that  on  the  demise  of  or  translation  of 
the  diocesan,  the  commission  given  by  him  to  the  suffra- 
gan was  void,  and  renewed  or  not  according  to  the  plea- 
sure of  his  successor  (A). 

In  a  less  proper  sense,  all  the  provincial  bishops,  with 
respect  to  the  archbishop,  are  sometimes  called  his  suffra- 
gans (t). 

By  26  Hen.  8,  c.  14,  s.  1,  "  Forasmuch  as  no  provi- 
sion hitherto  hath  been  made  for  suffragans,  which  have 


(g)  See  a  list  of  suffragans  in 
England,  by  "Wharton,  tran- 
scribed from  MS.,  Lambeth 
Library,  1769,  and  printed  at  the 
close  of  the  work  referred  to  in 
the  former  note.  They  are  called 
14  Chorepiscopi."  In  the  Sarum 
Manual,  in  the  charge  given  "  to 
Godfaders  and  Godnvoders"  they 
are  charged  "  to  lerne  the  child 
or  see  that  he  lerned  the  Pater 
noster,  &c,  and  in  all  goodly 
haste  to  be  conformed  of  my  lord 
of  the  diocese  or  his  depute" 
Lyndwood,  1.  1.  t.  2.,  de  Const. 
"Su-praganeis,  sic  dictis  quia 
archiepiscopo  Buffragari  et  assis- 
tere  tenentur.  "Vocati  sunt  in  par- 
tem solicitudinis  archiepiscopi, 
non  in  plenitudinem  potestatis." 
lb.  t.  3.  "Mandantes  nostris 
coepiscopis  et  suffraganeis  uni- 
versis  ut,  &c."    lb.    L  1,  t.  2. 


"  Coepiscopis  suffraganeisque, 

licet  enim  ordo  episcoporum  dis- 

tinguatur  in  patnarchas,  archie- 

piscopos,  metropolitans  et  epis- 

copos — omneB    tamen     hi    uno 

eodemque     vocabulo     episcopi 

nominantur."  See  too  Gloss,  "  In 

•    *  ti 

tpsts. 

(h)  Lewis's  Essay,  p.  13; 
Strype's  Whitgift.  New  Com- 
mission to  Rogers  Suffragan  of 
Dover. 

(i)  Lyndwood,  1.  v.,  1. 15,  p.  31 7, 
Tanquam  vere  ponitur  et  non 
similitudinari$.  Habet  namque 
archiepiscopus  Cantuarensis  in 
collegio  episcoporum  episcopos 
Londinensem  Decanum,  Winto- 
niensem  Cancellarium,  Lincolni- 
ensem  Vice-Can cellarium,  Saria- 
buriensem  Praecentorem,  Wigor- 
niensem  Capellanum,  Roffensem 
Cmciferarium. 
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been  accustomed  to  be  had  within  this  realm,  for  the  more 
speedy  administration  of  the  sacraments  and  other  good 
wholesome  and  devout  things  and  laudable  ceremonies,  to 
the  increase  of  God's  honour,  and  for  the  commodity  of 
good  and  devout  people,  it  is  enacted  that  the  towns  of 
Thetford,  Ipswich,  Colchester,  Dover,  Guilford,  South- 
ampton, Taunton,  Shaftsbury,  Molton,  Marlborough,  Bed- 
ford, Leicester,  Gloucester,  Shrewsbury,  Bristow,  I*enreth, 
Bridgwater,  Nottingham,  Grantham,  Hull,  Huntingdon, 
Cambridge,  and  the  towns  of  Pereth  (A),  and  Berwick, 
St.  Germains  in  Cornwal,  and  the  Isle  of  Wight,  shall 
be  taken  and  accepted  for  sees  of  bishops  suffragans." 

Bristol  (Bristow)  and  Gloucester  were  soon  after  made 
sees.  No  suffragan  was  appointed  for  Rochester,  Chester, 
Chichester,  Hereford  or  Lichfield,  as  the  dioceses  then  were. 

Forasmuch  as  no  Provision  hitherto  hath  been  made.'] 
That  is,  by  act  of  parliament;  as  had  been  for  arch- 
bishops and  bishops  by  25  Hen.  8,  c.  20. 

The  Towns  of  Thetford,  fyc] — The  suffragans  have 
their  sees  in  towns ;  and  not  in  cities,  as  the  bishops  in 
England  have. 

And  "  every  archbishop,  and  bishop,  being  disposed  to  Nomination  of 
have  any  suffragan,  shall  name  two  honest  and  discreet  a  suffragan 
spiritual  persons,  being  learned  and  of  good  conversation,  bishoP- 
and  present  them  to  the  king,  by  writing  under  their  seals, 
making  humble  request  to  his  majesty,  to  give  to  one  such 
of  the  said  two  persons  as  shall  please  his  majesty,  such 
title,  name,  style,  and  dignity  of  bishop  of  such  of  the  sees 
above  specified,  as  he  shall  think  most  convenient.     And 
the  king,  upon  such  presentation,  shall  have  power  to  give 
him  the  style,  title,  and  name  of  a  bishop  of  such  of  the 
sees  aforesaid,  as  he  shall  think  convenient ;  so  it  be  within 
the  province  whereof  the  bishop  that  doth  name  him  is. 
And  he  shall  be  called  bishop  suffragan  of  the  same  see  (/). 

Of  such  of  the  Sees  aforesaid  as  he  shall  think  conve- 
nient]— As  there  are  not  sees  for  suffragans  appointed  in 
every  diocese,  so  neither  is  the  king  obliged  to  give  the  suf- 
fragan a  title  within  the  diocese  of  the  bishop  who  does 
recommend  him ;  but  he  may  (without  regard  to  the  diocese 
wherein  they  are  to  officiate)  give  them  any  of  the  titles 
mentioned  in  this  act ;  nevertheless,  generally,  the  titles 
have  been  given  within  the  dioceses  they  were  to  assist 
in  (?n). 

(k)  In  Pembrokeshire — Dio-      Lewis'  Essay,  p.  9,  note  1. 
cese  of  St.  Davids,  Archdeaconry         (/)  26  Hen.  8,  c.  14,  s.  1. 
of  Cardigan,  Deanery  of  Emlyn.         (w)  Gibs.  134. 
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Mandate  for  And  "  after  such  title,  style,  and  name  so  given,  the 

consecration.     yng  bjujj  present  ym  ^y  his  letters-patents  under  the  great 

seal,  to  the  archbishop  of  the  province,  requiring  him  to 
consecrate  the  said  person,  and  to  give  him  such  other 
benedictions  and  ceremonies,  as  to  the  degree  and  office  of 
a  bishop  suffragan  shall  be  requisite"  (n). 

To  the  Archbishop  of  the  Province.'] — By  the  canon 

law,  the  consecration  was  to  be  by  the  bishop,  assisted 

by  two  neighbouring  bishops  (0). 

Consecration  And  "  the  bishop  that  shall  nominate  the  suffragan,  or 

of  a  suffragan   t^e  suffragan  himself  that  shall  be  nominate,  shall  pro- 

1)1  hop'  vide  two  bishops  or  suffragans  to  consecrate  him  with  the 

archbishop,  and  shall  bear  their  reasonable  costs"  (p). 

And  "  the  archbishop,  having  no  lawful  impediment, 
shall  consecrate  such  suffragan,  within  three  months  next 
after  the  letters-patents  shall  come  to  his  hands"  (a). 
His  power.  And  "  the  person  so  consecrated  shall  have  such  capa- 

city, power,  authority,  and  reputation,  concerning  the 
execution  of  such  commission  as  by  any  of  the  said  arch- 
bishops or  bishops  within  their  diocese  shall  be  given  to 
the  said  suffragans,  as  to  suffragans  of  this  realm  hereto- 
fore has  been  used  and  accustomed"  (r). 

Heretofore  hath  been  used  and  accustomed.] — There  is 
no  doubt,  Bishop  Gibson  says,  but  the  persons  received 
to  be  suffragan  bishops  in  England,  before  the  making  of 
this  act,  were  confined  to  the  exercise  of  such  powers  only, 
as  they  had  commission  for  from  time  to  time  ;  supposing 
the  proper  bishop  not  to  be  wholly  disabled  by  infirmi- 
ties of  body  or  mind ;  and  therefore  the  limiting  them  to 
such  commissions  here  was  only  a  continuance  of  them  in 
their  former  state  ($). 

And  their  office  usually  was,  to  confirm,  ordain,  de- 
dicate churches,  and  the  like ;  that  is,  to  execute  those 
things  which  pertain  to  the  episcopal  office:  as  to  jurisdic- 
tion and  temporalities ,  these  (in  case  of  the  infirmities  of 
a  bishop  in  body  or  mind)  were  put  under  the  manage- 
ment of  a  coadjutor,  constituted  by  the  archbishop  (£). 

And  by  the  said  statute  of  26  Hen.  8,  c.  14,  s.  4,  it 
is  provided,  that  "  no  such  suffragan  shall  take  any  profits 
of  the  places  and  sees  whereof  they  shall  be  named,  nor 
have  or  use  any  jurisdiction  or  episcopal  authority  within 
the  said  sees,  nor  within  any  diocese  or  place,  but  only 
such  profits,  jurisdiction,  and  authority  as  shall  be  licensed 

(n)  26  Hen.  8,  c.  14,  s.  1.  [    (r)  Ibid.  s.  2. 

(o)  Gibs.  135.  («)  Gibs.  135. 

(p)  26  Hen.  8,  c.  14,  s.  5.  (t)  Gibs.  134. 
(q)  Ibid.  s.  3. 
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and  limited  to  them  by  any  archbishop  or  bishop  within 
their  diocese  to  whom  they  shall  be  suffragans,  by  commis- 
sion under  their  seals ;  and  every  archbishop  and  bishop, 
for  their  own  particular  diocese,  may  give  such  commis- 
sion to  such  suffragan  as  hath  been  accustomed,  or  as 
shall  by  them  be  thought  requisite,  reasonable,  and  con- 
venient ;  and  no  suffragan  shall  use  any  jurisdiction,  or- 
dinary or  episcopal  power,  otherwise,  nor  longer  time 
than  shall  be  limited  by  such  commission :  on  pain  of  a 
praemunire." 

And  "  the  residence  of  him  that  shall  be  suffragan  over  His  residence, 
the  diocese  where  he  shall  have  commission,  shall  serve 
him  for  his  residence  as  sufficiently  as  if  he  were  resident 
upon  any  other  his  benefice"  (w). 

And  "  such  suffragan  exercising  the  said  office  by  such  May  hold  two 
commission  as  aforesaid,  for  the  better  maintenance  of  his  liYings. 
dignity,  may  have  two  benefices  with  cure"  (x). 

This  act  was  repealed  by  Queen  Mary  and  revived  by 
Elizabeth.  By  the  canons  of  1603  (35,  60,  135)  suffra- 
gans are  presumed  to  be  in  existence  and  to  aid  the  bishops 
in  conferring  orders  and  visitation  of  their  dioceses. 

In  King  Charles  the  Second's  declaration  touching 
ecclesiastical  affairs,  immediately  before  his  restoration, 
one  head  is  as  follows :  Because  the  dioceses,  especially 
some  of  them,  are  thought  to  be  of  too  large  extent ;  we 
will  appoint  such  number  of  suffragan  bishops  in  every 
diocese  as  shall  be  sufficient  for  the  due  performance  of 
their  work  (y). 

In  the  year  1870  suffragan  bishops  were  consecrated 
under  the  authority  of  the  statute  for  Nottingham  and 
Dover. 

It  was  an  ancient  custom  in  the  church,  that  when  a  Coadjutors. 
bishop  grew  very  aged,  or  otherwise  unfit  to  discharge  the 
episcopal  office,  a  coadjutor  was  taken  by  him  or  given  to 
him ;  at  first,  in  order  to  succeed  him,  but  in  later  times  only 
to  be  an  assistant  during  life ;  in  matters  chiefly  of  jurisdic- 
tion, as  in  collating  to  benefices,  granting  institutions,  dispen- 
sations, and  the  like;  and  in  this  case  it  was  not  necessary 
that  such  coadjutor  should  be  episcopaHy  ordained.  But 
the  duties  merely  episcopal,  as  the  conferring  orders, 
confirmation,  and  consecrations  of  divers  kinds,  were  in 
such  case  committed  to  the  suffragan  bishop,  as  has  been 
said.  And  this  was  the  practice  here  in  England  espe- 
cially :  The  two  ends,  of  orders,  and  of  jurisdiction  volun- 
tary, in  case  of  the  inability  of  a  bishop,  were  answered 

(u)  26  Hen.  8,  c.  14,  s.  6.  (y)  Gibfi.  134. 

(x)  Ibid.  b.  7. 
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Coadjutors.      by  two  several  persons;   the   first  under  the  name  of 

suffragan,  and  the  second  under  the  name  of  coadjutor  (y.) 
In  the  canon  law,  direction  is  given  for  a  coadjutor  also 
to  an  archdeacon;  and  in  our  ecclesiastical  records, 
there  are  many  instances,  modern  as  well  as  ancient,  of 
coadjutors  given  to  other  dignitaries,  and  also  to  incum- 
bents of  benefices  (z). 
•  Innocent  III.  to   the   Archbishop    of  Aries:    "You 

have  stated  to  me  that  the  Bishop  of  Orange  having 
laboured  under  a  severe  and  incurable  disease  for  nearly 
four  years,  so  that  he  cannot  by  any  means  discharge  his 
pastoral  duty,  the  prince  of  the  country,  and  the  inhabi- 
tants of  the  city,  have  unremittingly  requested  you  as 
their  metropolitan  to  take  their  case  into  consideration; 
but  since  you  cannot,  and  indeed  ought  not  to  compel 
him  to  yield  up  his  charge,  and,  instead  of  adding  to  nis 
affliction,  ought  to  pity  his  misfortunes;  for  he  was  a 
good  man,  and  wholesomely  governed  the  church  com- 
mitted to  him  ;  we,  willing  to  provide  as  well  for  the  bishop 
as  the  church,  decree,  that  you  shall  associate  to  him  as 
coadjutor  a  provident  and  honest  man,  who  may  act 
with  advantage  both  for  the  bishop  and  the  people"  (a). 

In  all  cases,  indeed,  of  any  habitual  distemper  of  the 
mind,  whereby  the  incumbent  is  rendered  incapable  of  the 
administration  of  his  cure,  such  as  frenzy,  lunacy,  and 
the  like,  the  laws  of  the  church  have  provided  coadjutors. 
Of  these  there  are  many  instances  m  the  ecclesiastical 
records,  both  before  and  since  the  Reformation ;  and  we 
find  them  given  generally  to  parochial  ministers  (as  most 
numerous),  but  sometimes  also  to  deans,  archdeacons, 
prebendaries,  and  the  like;  and  no  doubt  they  may  be 
given  in  such  circumstances,  at  the  discretion  of  the 
ordinary,  to  any  ecclesiastical  person  having  ecclesiastical 
cure  and  revenue  (b).  In  the  decretal  of  Gregory,  a 
coadjutor  is  directed  to  be  given  to  a  rector  afflicted  with 
leprosy;  also  to  an  archdeacon,  who  from  a  paralytic 
complaint  had  lost  the  use  of  speech  (c). 

The  powers  conveyed  at  first,  in  general  terms,  the 
office  of  a  coadjutor,  and  then,  in  particular,  the  looking 
after  the  cure,  and  receiving  of  the  profits,  and  the  dis- 
charging of  the  burthens;  with  an  obligation  to  be  ac- 
countable to  the  ordinary  when  called  upon.  But  the 
article   of  looking    after  the   cure   seems  to  be  a  late 

(y)  Gibs.  137.  (M  Gibs.  901. 

(*)  Ibid.  (c)  X.  3,  6,  6. 

(a)  X.  3,  6,  5. 
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clause;  there  being  no  more  in  the  ancient  appointments 
of  this  land,  even  since  the  Reformation,  than  the  ad- 
ministration of  the  revenues;  which  therefore  exactly 
answers  to  the  powers  which  were  given  to  the  coadjutors 
of  bishops,  who  were  appointed  only  to  take  care  of 
the  temporalities.  And  as  there,  tfre  spiritual  part  was 
committed  by  the  metropolitan  to  a'-Jisbop  suffragan ;  so 
here  it  was  committed  by  the  dioc&san  lo  a  curate  duly 
licensed.  Not  but  the  office  of  coaajtitQrJto  an  incuni- 
bent  was  always  committed  to  a  chvgyiAatiy'vho  there- 
fore, if  not  engaged  in  another  cure,  might  te*  content  to 
take  upon  him  the  spiritual  part  also,  and  have  it-^^ord- 
ingly  committed  to  him  by  the  bishop:  but  this-v/d^'tio 
part  of  the  office  of  a  coadjutor,  as  such;  which,  in -the- 
case  of  presbyters  as  well  as  bishops,  did  anciently  relate 
to  the  temporalities  only  (d). 

In  the  reign  of  Elizabeth,  the  Court  of  Wards  had 
committed  the  person  and  revenues  of  a  lunatic  incum-  •  -  - '  - 
bent,  to  a  layman  who  was  his  near  relation.  Against 
this  Arcnbishop  Whitgift  objected,  as  an  encroachment 
upon  the  ecclesiastical  jurisdiction ;  and  proved  the  charge 
by  divers  testimonies  out  of  the  records  of  Canterbury  and 
London ;  whereby  it  appeared,  that  this  had  always  been 
a  care  belonging  to  the  governors  of  the  church.  And  the 
person  to  whom  the  custody  had  been  committed  being 
cited  to  answer  the  allegations  of  the  archbishop,  and 
alleging  nothing  to  the  contrary,  the  court  thereupon  made 
the  following  declaration : — "  This  court  hath  not  any 
power  or  jurisdiction,  to  intermeddle  or  commit  the  spiri- 
tual or  ecclesiastical  livings  or  possessions  of  any  spiritual 
person  that  is  lunatic  or  non  compos  mentis  ;  but  the  same 
resteth  in  the  ecclesiastical  magistrates,  to  appoint  and 
dispose,  as  formerly  hath  been  accustomed.  But  for  his 
moveable  goods  and  temporal  possessions,  the  court  will 
further  consider  thereof,  and  give  such  order  as  therein 
shall  appertain.".  In  pursuance  of  which  declaration,  the 
archbishop  committed  the  administration  of  the  spiritual 
revenues  to  a  clergyman,  under  the  style  of  coadjutor ;  and 
did  afterwards,  by  a  separate  instrument,  commit  the  cus- 
tody of  the  lunatic  to  the  person  who  had  been  appointed 
for  the  whole  care  by  the  court  of  wards  (e). 

As  in  the  time  of  Archbishop  Abbot  we  find  the  com- 
mission of  a  coadjutor  explained  and  enforced  by  special 
rules  and  orders  to  be  observed  between  the  minister  and 
his  coadjutor,  in  point  of  profits,  Sfc. ;  so  in  the  time  of 

(d)  Gibs.  901,  902.  {e)  Gibs.  902. 
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Archbishop  Saneroft,  we  first  find  a  bond  also  given  by 
the  coadjutor  for  a  faithful  account  to  be  made  to  the 
ordinary  or  other  spiritual  judge  to  be  appointed  by 
him(/). 

The    learned    Bingham    thus    describes    coadjutors: 

"  These  were  such  .pishops  as  were  ordained  to  assist 

some  other  bishop?  jfr  case  of  infirmity  or  old  age,  and 

were  to  be  suborawiate  to  them  as  long  as  they  lived, 

and  succeed  tbeW  wnen  they  died  (ff)" 

The  Bishops         In  186a4ji£sUttute  32  &  33  Vict.  c.  Ill,  "  The  Bishops 

Ac£?869°n      B«ojp»Wprf-Act,  1869,"  was  passed,  "  to  provide  for  the 

relief  Vp.  archbishops  and  bishops  who  by  reason  of  age 

or  jAnV;  inental  or  bodily  infirmity  may  be  permanently  in- 

carfoortated  from  the  due  performance  of  their  episcopal 

#.#\dlJiies:,' 

.•/•••••/•*  By  this  act: — 

As  to  *•  */*.**  *       Sect.  2.  "  On  a  representation  being  made  to  her  Majesty, 

resigiUtioti  of    in  manner  hereinafter  mentioned,  that  any  archbishop  or 

#  fti&jiogs.  bishop  in  England  is  desirous  of  resigning  his  archbishopric 

.*;   *  or  bishopric  by  reason  that  he  is  incapacitated  by  age  or 

some  mental  or  permanent  physical  infirmity  from  the  due 
prformance  of  his  duties,  as  archbishop  or  bishop,  it  shall 
be  lawful  for  her  Majesty,  if  satisfied  of  such  incapacity,  and 
that  such  archbishop  or  bishop  has  canonically  resigned,  by 
order  in  council  to  declare  such  archbishopric  or  bishopric 
to  be  vacant,  and  thereupon  such  vacancy  may  be  filled  up 
in  the  same  manner  and  with  the  same  incidents  in  all  re- 
spects as  if  such  archbishop  or  bishop  were  dead,  with  the 
exceptions  following ;  that  is  to  say, 

(1.)  There  shall  be  paid,  by  the  year,  to  the  retiring 
archbishop  or  bishop,  out  of  the  revenue  of  the 
archbishopric  or  bishopric,  and  as  a  first  charge 
thereon  in  the  hands  of  the  successor,  such  one  of 
the  two  sums  hereinafter  mentioned  as  may  be  the 
greater,  that  is  to  say,  one  third  part  of  the  income 
enjoyed  by  the  retiring  archbishop  or  bishop  before 
his  retirement,  or  two  thousand  pounds;  such  yearly 
sums  to  accrue  due  from  day  to  day,  but  to  be  payable 
half-yearly:  Provided  that  if  in  the  case  of  the  re- 
tirement of  any  bishop  appointed  before  the  year 
one  thousand  eight  hundred  and  thirty-two  such  re- 
tiring allowance  shall  exceed  the  sum  of  two  thousand 


(/)  Gibs.  Cod.  902.  coadjutors.    See  also  the  case  of 

(g)  See  Bingham's  Orig.Eccles.      Dr.  Mountain,  Bishop  of  Mon- 
b.  2,  c.  13,  s.  iv.  for  the  caseB  of     treal. 
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pounds,  the  excess  shall  be  paid  by  the  Ecclesiastical 
Commissioners  for  England  out  of  their  common 
fund: 
(2.)  Her  Majesty  may,  upon  special  grounds,  by  the 
order  in   council   declaring  the  archbishopric   or 
bishopric  to  be  vacant,  or  by  any  subsequent  order 
in  council,   assign  to  the  retiring  archbishop  or 
bishop,  for  his  residence  during  his  life,  any  epis- 
copal residence  hitherto  occupied  by  him. 
(3.^  With  the  exception  of  the  necessary  expenses  of 
his   election  and  consecration,  an  archbishop  or 
bishop   succeeding  to    a    retiring   archbishop   or 
bishop  in  pursuance  of  this  section,  shall  not  be 
required  to  pay  the  fees  and  charges  usually  pay- 
able on  accession  to  an  archbishopric  or  bishopric 
until  the  death  of  the  retiring  archbishop  or  bishop. 
For  the  purposes  of  this  section  a  representation  shall 
be  made  to  her  Majesty,  in  'the  case  of  a  bishop  desi- 
rous of  resigning,  by  the  archbishop  of  the  province  at 
the  instance  of  the  bishop,  and  in  the  case  of  an  archbishop 
by  such  archbishop  himself." 

The  following  sections  relate  to  bishops  coadjutor : — 
Sect.  3.  "  If  it  appears  to  any  archbishop  on  credible  evi-  Proceedings 
dence  that  any  bishop  within  his  province  is  incapacitated  *°  ProT? tne 
by  reason  of  permanent  mental  infirmity  from  the  due  per-  ^biSop!7  °* 
formance  of  his  episcopal  duties,  he  shall  call  to  his  aid 
two  bishops  of  his  province,  and   such  archbishop   and 
bishops  shall  inquire  mto  the  existence  of  such  incapacity, 
and  it  satisfied  thereof  shall  certify  under  their  hands  and 
seals  the  feet  to  one  of  her  Majesty's  principal  secretaries 
of  state,  together  with  the  evidence  on  which  their  certifi- 
cate is  founded." 

Sect.  4.  "  Upon  the  receipt  of  such  certificate  it  shall  Appointment 
be  lawful  for  her  Majesty  to  grant  to  the  dean  and  chapter  jJJ^t? 
of  the  diocese  a  licence  to  proceed  to  the  election  of  a 
bishop  coadjutor,  accompanied  by  a  letter  missive  from 
her  Majesty  containing  the  name  of  the  person  whom  her 
Majesty  may  desire  to  be  appointed  bishop  coadjutor  of 
the  diocese  to  which  the  bishop  certified  to  be  incapaci- 
tated belongs,  and  the  dean  and  chapter  shall  thereupon 
proceed  in  reference  to  the  election  of  the  person  Earned 
as  bishop  coadjutor  in  the  same  manner  in  all  respects  as 
if  a  licence  had  been  granted  to  them  to  proceed  to  the 
election  of  a  bishop,  accompanied  by  the  usual  letter  mis- 
sive, and  the  person  named  as  bishop  coadjutor,  when  so 
elected,  shall  be  confirmed  and  consecrated  a  bishop  in 
like  manner  as  if  the  bishopric  of  the  incapacitated  bishop 
were  vacant." 


104 


ORDERS  AND  OFFICES  OF  THE  CHURCH. 


Relative 
positions  of 
bishop  and 
bishop 
coadjutor. 


Sect.  5.  "  The  following  enactments  shall  be  made  with 
respect  to  the  relative  positions  of  the  incapacitated 
bishop,  in  this  act  referred  to  as  the  bishop  and  his  bishop 
coadjutor : 

(1.)  The  bishop  shall  retain  his  rank,  style,  and 
privilege : 

(2.)  Subject  to  the  annual  payment  by  this  act  directed 
to  be  made  to  the  bishop  coadjutor,  the  bishop  shall 
retain  all  the  temporalities  of  his  see,  except  the 
patronage : 

(3.)  The  bishop  coadjutor  shall  not  as  such  either  be 
installed  or  sue  the  temporalities  of  the  see  out  of 
the  queen's  hands,  or  acquire  any  title  to  sit  in  the 
House  of  Lords.  He  shall  be  styled  the  bishop 
coadjutor  of  the  diocese  to  which  he  is  attached, 
and  may  subscribe  himself  by  his  usual  signature 
with  the  addition  of  bishop,  but  not  by  the  name 
of  the  diocese : 

(4.)  The  bishop  coadjutor  shall  not  as  such  be  required 
to  pay  any  fees  except  the  necessary  expenses  of 
his  election  and  consecration : 

(5.)  Immediately  upon  the  consecration  of  a  bishop 
coadjutor  the  spiritualities  of  the  see  and  the  patro- 
nage of  the  bishop  shall  pass  to  and  vest  in  the 
bishop  coadjutor,  in  the  same  manner  and  to  the 
same  extent  as  if  he  were  the  sole  bishop,  and  such 
bishop  shall  for  all  purposes  and  in  all  respects, 
except  as  by  this  act  otherwise  provided,  be  deemed 
to  be  sole  bishop  of  the  diocese  in  which  he  is 
appointed  bishop  coadjutor: 

(6.)  There  shall  be  paid  to  the  bishop  coadjutor  out  of 
the  episcopal  income  of  the  bishop  the  sum  of 
two  thousand  pounds  by  the  year : 

(7.)  The  said  sum  of  two  thousand  pounds  shall  be 
deemed  to  be  a  first  charge  on  the  income  of  the 
bishop,  and  to  accrue  due  from  day  to  day,  but  to 
be  payable  half-yearly : 

(8.)  Upon  the  death  of  the  bishop  the  bishop  coadjutor 
shall  succeed  to  his  bishopric  with  the  same  cere- 
monies, upon  the  same  payments,  and  in  the  same 
manner  in  all  respects,  except  consecration,  as  if  her 
Majesty  had  granted  to  the  dean  and  chapter  of  the 
diocese  a  licence  to  proceed  to  the  election  of  a 
bishop,  and  such  licence  had  been  accompanied  by 
a  letter  missive  of  her  Majesty  naming  the  bishop 
coadjutor  as  the  person  whom  the  dean  and  chapter 
were  required  to  elect  and  choose : 

(9.)  When  a  bishop  coadjutor  has  been  appointed,  and 
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the  bishop  dies,  no  vacancy  shall  be  created  in  the 
spiritualities  of  the  bishopric  to  which  the  bishop 
coadjutor  succeeds,  but  such  spiritualities  shall,  in 
the  case  of  the  bishop  coadjutor  succeeding  to  the 
deceased  bishop,  remain  vested  in  the  bishop  coad- 
jutor." 
The  following  are  supplemental  provisions : — 
Sect.  6.  "  The  persons  authorized  under  this  act  to  make  Conduct  of 
an  inquiry  into  the  incapacity  of  a  bishop  shall  give  notice  in^uil7- 
to  the  registrar  of  the  diocese  of  a  tune  and  place  at 
which  the  inquiry  will  be  made,  and  the  registrar,  or  any 
person  authorized  by  or  on  behalf  of  the  incapacitated  bishop 
may  attend  such  inquiry,  and  produce  such  evidence  on 
behalf  of  the  bishop  as  he  thinks  fit,  and  cross-examine 
the  witnesses  adduced  to  prove  his  incapacity  and  generally 
conduct  the  case  on  behalf  of  the  bishop.     The  persons 
conducting  the  inquiry,  or  any  of  them,  may  examme  wit- 
nesses  on  oath  or  not,  in  writing  or  orally,  as  they  think 
expedient,  and  any  person  when  examined  by  such  persons 
who  wilfully  makes  a  false  statement,  whether  on  oath  or 
not,   shall   be    guilty   of  a  misdemeanor.     Any  person 
refusing  to  give  evidence  when  required,  after  a  tender  of 
his  reasonable  expenses,  may  be  certified  by  any  person 
conducting  such  inquiry  to  have  so  refused  to  any  judge 
of  one  of  her  Majesty's  superior  courts  of  law  or  equity, 
and  such  judge  may  deal  with  such  person  in  the  same 
way  as  if  he  had  remsed  to  give  evidence  in  a  proceeding 
instituted  in  the  court  of  which  he  is  judge." 

Sect.  7.  "  If  any  bishop  has  been  found  bv  due  process  Proof  of 
of  law  to  be  a  lunatic  or  of  unsound  mind,  tne  archbishop  incapacity  by 
may  dispense  with  an  inquiry  and  certify  to  her  Majesty  bwhoP- 
under  his  hand  and  seal  the  incapacity  of  such  bishop, 
and  such  certificate  shall  for  the  purposes  of  this  Act 
have  the  same  effect  in  all  respects  as  ii  it  were  the  certi- 
ficate of  the  archbishop  and  two  bishops  made  in  pursu- 
ance of  this  act."  • 

Sect.  8.  "  The  expenses  of  any  inquiry  under  this  act  Expenses  of 
into  the  incapacity  of  a  bishop  shall  be  certified  under  "*  »^n«y. 
the  hands  of  any  two  persons  authorized  to  conduct  the 
inquiry,  and  when  so  certified  shall  be  defrayed  out  of 
the  revenues  of  the  bishopric." 

Sect.  9.  "  The  annual  charge  payable  in  respect  of  first  Apportion- 
fruits  and  tenths  shall,  in  the  case  of  the  appointment  of  fij^^fraits 
any  bishop  coadjutor,  be  paid  by  such  coadjutor  and  the  and  tenths. 
bishop  in  proportion  to  the  income   received  by  them 
respectively  in  pursuance  of  this  act." 

Sect.  10.  "  If  any  bishop  coadjutor  dies  or  resigns  the  Death  or 

resignation  of 
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a  bishop  same  consequences  shall  ensue,  and  the  same  powers  in 

coadjutor.         relation  to  a  bishop  coadjutor  shall  accrue  to  her  Majesty 

as  upon  the  receipt  of  a  certificate  under  this  act  that 
the  bishop  of  the  diocese  is  incapacitated  by  mental  in- 
firmity from  the  due  performance  of  his  episcopal  duties." 
Application  of      By  sect.  11,  "this  act  shall  apply  to  the  bishopric  of 
act  to  the  Sodor  and  Man  in  the  same  manner  in  all  respects  as  if 

SodOTaQd        ^  were  a  bishopric  in  England,  with  the  following  excep- 

Man.  tions : 

(1.)  If  the  Bishop  of  Sodor  and  Man  resign,  his  retiring 

;ension  shall  be  one  thousand  pounds  a  year : 
fa  coadjutor  be  appointed  to  the  Bishop  of  Sodor 
and  Man  the  yearly  sum  payable  to  such  bishop  co- 
adjutor  shall  be  one  thousand  pounds  a  year : 
(3.)  The  Bishop  of  Sodor  and  Man  shall  not  be  trans- 
lated to  any  diocese  of  which  a  bishop  coadjutor 
has  been  appointed." 
As  to  the  application  of  this  act  to  archbishops,  it  is 
provided  as  follows : —  . 
Application  of       Sect.  12.  "  A  bishop  coadjutor  may  be  appointed  in  the 
the  act  to         cage  0f  an  archbishop  being  incapacitated  by  reason  of  per- 
archbiflhops.      manent  mental  infirmity  from  the  due  performance  of  his 

duties,  in  the  same  manner  in  all  respects  as  if  such  arch- 
bishop were  a  bishop  and  his  archbishopric  a  bishopric,  and 
all  the  provisions  of  this  act  shall  apply  accordingly  with 
the  following  additions  and  exceptions : 

(1.)  That  where  the  incapacity  of  an  archbishop  is  in 
question  there  shall  m  the  inquiry  be  substituted 
for  the  archbishop  such  bishop  of  his  province  as 
her  Majesty  may  by  sign  manual  determine,  on  its 
being  certified  to  her  Majesty  by  any  two  bishops 
of  the  province  that  the  archbishop  is  incapacitated 
by  permanent  mental  infirmity  from  the  due  per-' 
formance  of  his  duties,  and  the  nominee  of  her 
Majesty  shall  in  all  respects  for  the  purposes  of 
this  act  exercise  the  powers  of  an  archbishop : 
(2.)  That  in  the  case  of  the  Archbishop  of  York  the 
bishop  coadjutor  shall  be  entitled  to  a  salary  of  three 
thousand  pounds  a  year,  and  in  the  case  of  die  Arch- 
bishop of  Canterbury  to  a  salary  of  four  thousand 
pounds  a  year : 
(3.)  That  the  archiepiscopal  jurisdiction  capable  of 
being  exercised  by  the  archbishop  shall  be  exer- 
cised by  the  bishop  of  the  province  who  is  senior  in 
rank." 
Provision  as  to  Sect.  13.  "  Notwithstanding  the  appointment  of  a  bishop 
Wahopaf0110*    coadjutor,  her  Majesty  may  in  the  case  of  the  arch- 
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bishopric  of  Canterbury,  the  archbishopric  of  York,  or 
any  of  the  bishoprics  of  London,  Durham,  or  Winchester, 
on  the  death  of  the  archbishop  or  bishop,  exercise  the 
same  right  of  translation  as  if  no  bishop  coadjutor  had 
been  appointed,  so  that  such  right  be  so  exercised  as  to 
leave  an  archbishopric  or  bishopric  vacant  for  the  bishop 
coadjutor,  and  in  the  event  of  any  translation  or  trans- 
lations taking  place  the  bishop  coadjutor  shall  be  entitled 
to  succeed  to  any  archbishopric  or  bishopric  thereby  left 
vacant  in  the  same  manner  in  all  respects  as  if  he  were 
a  bishop  and  not  a  bishop  coadjutor,  and  had  been  trans- 
lated to  such  vacant  archbishopric  or  bishopric." 
Sect.  14.  "  In  this  act: — 

"  Temporalities "  shall  include  all  real  and  personal  Definition*, 
property  held  by  any  archbishop  or  bishop  as  such, 
and  all  fees  and  emoluments  receivable  by  him  by 
virtue  of  his  office : 
"  Spiritualities "  shall  include  all  episcopal  and  other 
jurisdiction  of  whatever  description  exercisable  by 
an  archbishop  or  bishop : 
"  Patronage "   shall  include  all  advowsons,  rights  of 
presentation  to  benefices,  and  any  ecclesiastical  or 
cathedral  preferment    or  dignity,  and  all  other 
appointments  to  office  exercisable  by  an  archbishop 
or  bishop  by  reason  of  his  office." 
Sect.  16.  This  act  shall  remain  in  force  for  two  years,  Duration 
and  further  until  the  end  of  the  then  next  ensuing  session  oi  act 
of  Parliament;  but  notwithstanding  the  expiration  of  this 
act  all  matters  and  things  made  and  done  during  its  con- 
tinuance shall  remain  valid  and  effectual,  and  all  payments 
consequential  thereon  shall  continue  to  be  made  as  if  this 
act  had  not  expired  (i). 

(t)  This  act  repeals  a  previous  resignation  of  the  then  Bishops        * 

statute  on  the  same  subject,  6  &  7  of  London  and  Durham,  19  &  20 

Vict.  c.  22.    A  special  act  was  Vict.,  c.  115. 
passed  in  1856  to  provide  for  the 
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Sect.  1. — Priests  and  Deacons. 

Who  they  are.    The  bishop  is  the  centre  and  head  of  his  diocese.      The 

unity  of  the  Church  requires  that  this  should  be  so,  ac- 
cording to  the  theory  of  ecclesiastical  law.  No  considerable 
action  with  respect  to  the  service  of  God  should  be  taken 
without  his  actual  or  implied  consent.  Beneath  him,  but 
around  him,  and  next  to  him,  come  the  presbyterium,  com- 
posed of  priests  and  deacons.  Without  their  counsel,  he 
formerly  undertook  no  grave  or  important  matter.  At 
his  death,  they  administered  the  afiairs  of  the  diocese  until 
the  appointment  of  his  successor.  The  minor  officers  of 
the  Western  Church,  sub-deacons,  acolytes*  exorcists, 
readers,  ostiaries,  formed  part  of  the  episcopal  staff  of 
the  clerus,  were  educated  with  the  higher  officers,  were 
promoted  to  their  status,  lived  under  a  rule  of  discipline 
or  canon,  and  were  canonici — t.  e.9  sub  manu  episcopi,  or 
sub  ordine  canonico  ;  while  the  monks,  who  were  rarely  in 
holy  orders  before  the  tenth  century,  by  the  help  of  privi- 
leges obtained  from  the  pope,  acted  without,  and  often 
contrary  to,  the  authority  of  the  bishop,  and  lived  in  their 
monasteries  sub  ordine  regulari. 
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Sect.  2. — Ordination  generally 

Having  observed  that  the  central  point  of  the  religions  T^6  bishop  in* 
community  is  the  bishop,  I  proceed  to  notice  his  assistants  JLes^and 
in  the  administration  of  his  diocese — i.  e.,  the  priests  and  deacons, 
deacons  (a).     For  their  discipline,  good  conduct  and  teach- 
ing he  is  responsible.     He  must,  therefore,  have  reason- 
able security  for  their  religious,  moral  and  intellectual 
fitness  for  the  discharge  of  the  portion  of  duty  which  he 
confides  to  them,  and  he  must  also  have  the  requisite  means 
of  punishing  and  removing  those  who  are  faithless  to  their 
trust. 

The  law  of  the  Church  has  conferred  on  the  bishop  the  Bishop'* 
means  of  executing  his  office  in  these  respects,  by  examina-  EJl^j!? 

..  -  -  ,.,"        /•it  1  *t     i      J  m   examining 

tion  01  the  candidates  tor  holy  orders,  and  the  consequent  candidates, 
power  of  rejecting  those  who  are  unfit,  and  by  the  visita- 
tion and  punishment,  after  inquiry  in  due  course  of  law, 
of  heretical  and  immoral  clerks. 

In  the  early  days  of  the  Church,  the  clerus  were  edu-  Education, 
cated  in  schools  connected  with  the  episcopate  of  each 
diocese,  and  there  instructed  both  in  sacred  and  secular 
literature  (sacris  in  Uteris,  disciplinis  humanioris  litera- 
tures). 

And  in  later  times  the  Third  and  Fourth  Lateran 
Councils  provided  for  the  connection  of  grammatical  in- 
struction with  the  church  of  the  diocese,  and  of  theolo- 
gical instruction  with  the  church  of  the  metropolis. 

Afterwards  the  schools  of  the  monasteries  and  the  supe- 
rior instruction  of  universities  supplied  the  education  of  the 
clergy.  The  turbulent  and  undisciplined  life  of  the  students 
at  the  universities  was,  however,  supposed  to  be  out  of  har- 
mony with  the  proper  training  of  ecclesiastics,  and  the 
Council  of  Trent  endeavoured  to  revive  the  schools  of 
cathedrals  (Cone.  Trid.  Sess.  xxiii.  c.  18,  de  Kef.)  In 
the  Greek  Church,  the  clerical  education  was  chiefly  in 
the  hands  of  the  monks.  In  the  English  Church,  the  con- 
stitution of  every  cathedral  made  some  provision  for  eccle- 
siastical education,  efforts  to  revive  which  have  been  made 
in  our  own  time  by  the  institution  of  diocesan  training 
colleges.  Till  lately,  however,  the  English  universities 
were  most  intimately  connected  with  tie  teaching  and 
status  of  the  Church,  and  the  honours  and  emoluments 
both  of  the  university  and  of  the  colleges  which  belonged 
to  it  were  confined  to  members  of  the  Church,  who  had 
subscribed  the  formularies  and  passed  the  examination 
which  the  Church  prescribed. 

(a)  Walter,  Kirchenrecht  Funftes  Buch  ;  and  authorities  there  cited. 
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The  rite  through  which  the  bishop  as  a  successor  of 
the  apostles  transmits  to  his  clerical  assistants  a  portion  of 
his  authority  is  ordination  (ordinatio).  Through  ordina- 
tion, as  by  a  solemn  consecration  the  ordained  person  re- 
ceives the  privileges  and  powers  necessary  for  the  execution 
of  sacerdotal  functions  in  the  church.  Ordination  is  not 
merely  the  formal  nomination  of  a  person  to  a  particular 
place  or  office,  though  in  early  days  it  was  usually  con- 
nected with  such  a  nomination.  Ordination  has  been 
always  holden  by  the  Church  to  be  indelible  and  incapable 
of  repetition. 

The  canonists  distinguish  the  office-bearers  in  the 
Church  into  those  who  compose  the  sacerdotium  and  those 
who  compose  the  ministerium.  The  former  were  em- 
powered to  administer  the  sacraments;  the  latter  were 
employed  in  the  discharge  of  subsidiary  ministerial  func- 
tions. 

The  ordines  of  bishops,  priests,  and  deacons  are  called 
or  dines  hierarchies  In  earlier  times  they  were  called 
ordines  sacri.  After  the  twelfth  century  the  sub- 
deacon  was  ranked  amongst  the  ordines  sacri;  and,  accord- 
ing to  the  Tridentine  law  of  the  Roman  church  the  ordines 
sacri  or  mqjores  include  bishops,  priests,  deacons,  and  sub- 
deacons;  the  ordines  minores  or  non  sacri  include  the 
acolyte,  exorcist,  lector*  and  ostiary  (b). 

The  sacerdotium  is  composed  of  the  order  of  priests  and 
deacons  in  our  church.  The  word  priest  is  nearly  the 
same  in  all  Christian  languages,  evidently  enough  taken 
from  the  Greek  wgecr/SuTcgo^. 

In  like  manner,  the  word  deacon,  with  little  variation, 
runs  through  all  the  same  languages,  deduced  from  the 
Greek  foaxovo$. 

According  to  the  traditions  of  the  Latin  and  Greek 
churches  ordination  to  the  sacerdotium  was  considered  a 
sacrament.  According  to  our  Art.  35.  "  Orders  are  not 
to  be  accounted  for  a  sacrament  of  the  Gospel;  as  not  having 
the  like  nature  of  sacraments  with  baptism  and  the  Lord's 
Supper;  for  that  they  have  not  any  visible  sign  or  cere- 
mony ordained  of  God." 

Our  Prayer-book  says :  "  It  is  evident  unto  all  men 
diligently  reading  the  Holy  Scripture  and  ancient  authors, 
that  from  the  apostles'  time  there  have  been  these  orders  of 
ministers  in  Christ's  Church ;  bishops,  priests  and  deacons. 
Which  officers  were  evermore  had  in  such  reverend  esti- 
mation, that  no  man  might  presume  to  execute  any  of 


(b)  Cone.  Trid.,  Sess.  xxiii.  c.  2. 
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them,  except  he  were  first  called,  tried  and  examined,  and 
known  to  have  such  qualities  as  are  requisite  for  the  same ; 
and  also  by  public  prayer,  with  imposition  of  hands,  were 
approved  and  admitted  thereunto  by  lawful  authority"  (c). 

Bishops,  Priests,  and  Deacons."] — The  other  orders 
of  the  Church  of  Rome  which  composed  the  ministerium 
were,  as  it  has  been  said,  five :  viz.,  subdeacons,  acolyths, 
exorcists,  readers,  and  ostiaries.  1.  The  subdeacon,  is  he 
who  delivers  the  vessels  to  the  deacon,  and  assists  him  in 
the  administration  of  the  sacrament  of  the  Lord's  Supper. 
2.  The  acolyth,  is  he  who  bears  the  lighted  candle  whilst 
the  Gospel  is  in  reading,  or  whilst  the  priest  consecrates 
the  host.  3.  The  exorcist,  is  he  who  abjures  evil  spirits  in 
the  name  of  Almighty  God  to  go  out  of  persons  troubled 
therewith.  4.  The  reader,  is  he  who  reads  in  the 
Church  of  God,  being  also  ordained  to  this,  that  he  may 
preach  the  word  of  God  to  the  people.  5.  The  ostiary, 
is  he  who.  keeps  the  doors  of  the  church  and  tolls  the 
bell. 

That  no  Man  might  presume  to  execute  any  of  them.'] — 
And  to  this  purpose,  the  rule  laid  down  in  the  canon  law 
is,  that  if  any  person,  not  being  ordained,  shall  baptize,  or 
exercise  any  divine  office,  he  shall  for  his  rashness  be  cast 
out  of  the  church,  and  never  be  ordained  (d). 

Except  he  were  first  called.] — Accordingly  in  the  several 
offices,  the  person  to  be  admitted  is  first  examined  by  the 
archbishop  or  bishop,  whether  he  thinks  or  is  persuaded 
that  he  is  truly  called  thereunto,  according  to  the  will  of 
Christ,  and  the  due  order  of  this  realm. 

Tried,  examined,  and  known.] — By  the  office  of  ordina- 
tion, when  the  archdeacon  or  his  deputy  presents  unto 
the  bishop  the  persons  to  be  ordained,  the  bishop  says, 
"  Take  heed  that  the  persons  whom  you  present  unto  us, 
be  apt  and  meet  for  their  learning  and  godly  conversation 
to  exercise  their  ministry  duly  to  the  honour  of  God  and 
the  edifying  of  his  Church."  To  which  he  answers,  "I 
have  inquired  of  them,  and  also  examined  them,  and  think 
them  so  to  be." 

Imposition  of  Hands.] — This  was  always  a  distinction 
between  the  three  superior,  and  the  five  forementioned 
inferior  orders ;  that  the  first  were  given  by  imposition  of 
hands,  and  the  second  were  not  (e). 

The  learned  Wheatley(/)  observes  on  this  subject:— 
"  And  to  what  has  been  said,  we  might  for  farther  proof 

(c)  Preface  to  the  Forms  of         (e)  Gibs.  99. 
Consecration  and  Ordination.  (/)  Wheatley  on  the  Book  of 

(d)  Gibs.  138.  Common  Prayer,  chap.  2,  sect.  3. 
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add  the  joint  testimony  of  all  Christians  for  near  fifteen 
hundred  years  together ;  and  challenge  our  adversaries  to 
produce  one  instance  of  a  valid  ordination  by  presbyters  in 
all  that  time.  It  seems  therefore  very  strange  that  if 
presbyters  ever  had  the  power  of  ordination  that  they 
should  tamely  give  up  their  right,  without  any  complaint, 
or  so  much  as  having  anything  upon  record  to  witness 
their  original  authority  to  after  ages.  In  short,  we  have 
as  much  reason  to  believe  that  the  power  of  ordination  is 
appropriated  to  those  we  now  call  bishops,  as  we  have  to 
believe  the  necessary  continuance  of  any  one  positive  ordi- 
nance in  the  Gospel."  "  And  now  (to  sum  up  all  that  has 
been  said  in  a  few  words)  a  commission  to  ordain  was 
given  to  none  but  the  apostles  and  their  successors;  and  to 
extend  it  to  any  inferior  order  is  without  warrant  in  Scrip- 
ture or  antiquity.  For  every  commission  is  naturally  ex- 
clusive of  all  persons  except  those  to  whom  it  was  given. 
So  that  since  it  does  not  appear  that  the  commission  to 
ordain,  which  the  apostles  received  from  our  Saviour,  was 
ever  granted  to  any  but  such  as  must  be  acknowledged  to 
be  a  superior  order  to  that  of  presbyters,  which  superior 
order  is  the  same  with  that  of  those  we  now  call  bishops, 
therefore  it  follows  that  no  others  have  any  pretence  there- 
unto; and  consequently  none  but  such  as  are  ordained  by 
bishops  can  have  any  title  to  minister  in  the  Christian 
Church." 


Form 
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Sect.  3. —  The  Form  of  ordaining  Priests  and  Deacons. 

In  the  liturgy  established  in  the  second  year  of  King 
Edward  VI.,  there  was  also  a  form  of  consecrating  and 
ordaining  of  bishops,  priests  and  deacons;  not  much  differ- 
ing from  the  present  form. 

Afterwards,  by  3  &  4  Edw.  6,  c.  10,  s.  1,  it  was  enacted, 
that  "  all  books  heretofore  used  for  service  of  the  church, 
other  than  such  as  shall  be  set  forth  by  the  king's  majesty, 
shall  be  clearly  abolished." 

And  by  5  &  6  Edw.  6,  c.  1,  it  is  thus  enacted:  "  The 
king,  with  the  assent  of  the  lords  and  commons  in  parlia- 
ment, hath  annexed  the  Book  of  Common  Prayer  to  this 
present  statute ;  adding  also  a  form  and  manner  of  making 
and  consecrating  of  archbishops,  bishops,  priests,  and 
deacons,  to  be  of  like  force  and  authority  as  the  Book  of 
Common  Prayer"  (ff). 


0)  5  &  6  Edw.  6,  c.  1,  8.  6;  8  Eliz  c.  1. 
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And  by  Art.  36,  "  The  Book  of  Consecration  of  Arch-  Established 
bishops  and  Bishops,  and  ordering  of  Priests  and  Deacons,  feJ?16  . 
lately  set  forth  in  the  time  of  Edward  VI.,  and  confirmed  articles.  ° 
at  the  same  time  by  authority  of  parliament,  doth  contain 
all  things  necessary  to  such  consecration  and  ordering; 
neither  hath  it  any  thing,  that  of  itself  is  superstitious  and 
ungodly.     And  therefore,  whosoever  are  consecrated  or 
ordered  according  to  the  rights  of  that  book,  since  the 
second  year  of  the  forenamed  King  Edward  unto  this  time, 
or  hereafter  shall  be  consecrated  or  ordered  according  to 
the  same  rites;  we  declare  all  such  to  be  rightly,  orderly, 
and  lawfully  consecrated  and  ordered." 

And  by  Can.  8  of  1603,  "  Whosoever  shall  affirm  or  By  canon, 
teach,  that  the  form  and  manner  of  making  and  consecrat- 
ing bishops,  priests  and  deacons,  containeth  any  thing  that 
is  repugnant  to  the  word  of  God ;  or  that  they  who  are 
made  bishops,  priests  or  deacons,  in  that  form,  are  not  law- 
fully made,  nor  ought  to  be  accounted  either  by  themselves 
or  others  to  be  truly  either  bishops,  priests,  or  deacons,  until 
they  have  some  other  calling  to  those  divine  offices;  let  him 
be  excommunicated  ipso  facto,  not  to  be  restored,  until  he 
repent,  and  publicly  revoke  such  his  wicked  errors." 

And  by  14  Car.  2,  c.  4,  s.  2,  it  is  enacted  as  follows:  By  act  of 
€€  All  ministers  in  every  place  of  public  worship  shall  be  Parli*m«n*» 
bound  to  use  the  morning  and  evening  prayer,  administra- 
tion of  the  sacraments,  and  all  other  the  public  and 
common  prayer,  in  such  order  and  form  as  is  mentioned 
in  the  book  annexed  to  this. present  act,  and  intituled, 
'  The  Book  of  Common  Prayer  and  administration  of 
the  Sacraments,  and  other  Kites  and  Ceremonies  of 
the  Church  of  England,  together  with  the  Psalter  or 
Psalms  of  David,  pointed  as  they  are  to  be  sung  or  said 
in  Churches;  and  the  Form  or  Manner  of  making, 
ordaining,  and  consecrating  of  Bishops,  Priests  and 
Deacons.' " 

Sect.  16.  "And  all  subscriptions  to  be  made  to  the 
Thirty-nine  Articles  shall  be  construed  to  extend  (touch- 
ing the  said  thirty-sixth  article  above  recited)  to  the  book 
containing  the  form  and  manner  of  making,  ordaining  and 
consecrating  of  bishops,  priests,  and  deacons  in  this  act 
mentioned,  as  the  same  did  heretofore  extend  unto  the 
book  set  forth  in  the  time  of  King  Edward  VI." 

Sect.  4. —  The  Time  and  Place  for  Ordination, 

By  Can.  31  of  1603,  "  Forasmuch  as  the  ancient  fathers  Time, 
of  the  church,  led  by  example  of  the  apostles,  appointed 
p.     VOL.  I.  i 
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prayers  and  fasts  to  be  used  at  the  solemn  ordering  of 
ministers;  and  to  that  purpose  allotted  certain  times,  in  which 
only  sacred  orders  might  be  given  or  conferred ;  we,  follow- 
ing their  holy  and  religious  example,  do  constitute  and  de- 
cree, that  no  deacons  or  ministers  be  made  and  ordained,  but 
only  upon  Sundays  immediately  following  jejunia  quatuor 
temp  or  um,  commonly  called  ember  weeks,  appointed  in 
ancient  time  for  prayer  and  fasting,  (purposely  for  this 
cause  at  the  first  institution,)  and  so  continued  at  this  day 
in  the  Church  of  England*" 

And  by  the  preface  to  the  forms  of  consecration  and 
ordination  it  is  prescribed,  that  the  bishop  may  at  the 
times  appointed  in  the  canon,  or  else  upon  urgent  occasion 
on  some  other  Sunday  or  holyday  in  the  face  of  the  church, 
admit  deacons  and  priests. 

But  this  might  not  be  done,  at  other  times  than  is 
directed  by  the  canon,  at  the  sole  discretion  of  the  bishop, 
but  he  was  to  have  the  archbishop's  dispensation  or  licence, 
as  the  practice  was :  and  this  was  once  considered  a  special 
prerogative  of  the  see  of  Rome.  But  as  the  rubric  made 
in  the  time  of  King  Edward  the  Sixth,  and  continued  in 
the  last  revisal  of  the  Common  Prayer,  seems  to  leave  it 
to  the  judgment  of  the  bishop,  without  any  direction  to 
have  recourse  to  the  archbishop,  it  may  be  a  question 
whether  such  dispensation  be  now  necessary  (A). 

"  And  this  to  be  done  in  the  cathedral,  or  parish  church 
where  the  bishop  resideth  "  (i). 

So  that  the  bishop's  jurisdiction  as  to  conferring  of 
orders  is  not  confined  to  one  certain  place,  but  he  may 
ordain  at  the  parish  church  where  he  shall  reside;  and 
the  Irish  bishops  have  sometimes  ordained  in  England; 
but,  regularly,  leave  ought  to  be  obtained  of  the  bishop 
within  whose  diocese  the  ordination  is  performed  (A). 

And  this  is  agreeable  to  the  rule  of  the  ancient  canon 
law ;  which  directs,  that  a  bishop  shall  not  ordain  within 
the  diocese  of  another,  without  the  licence  of  such  other 
bishop  (7). 


Sect.  5. — Qualifications  by  the  General  Law. 

There  are  only  two  classes  of  persons  absolutely  inca- 
pable of  ordination  (m) ;  namely,  unbaptized  persons  and 


(h)  Gibs.  139. 
(i)  Can.  31. 
(k)  Johns.  34. 


(0  Gibs.  139 ;  6»,  3,  4,  37. 
(m)  Greg.  1. 17;  Sext.  1. 11,  De 
filiis    presbyterorum    ordinandis 
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women.     Ordination  of  such  persons  is  wholly  inoperative.  Qualifications, 
The  former,  because  baptism  is  the  condition  of  belonging 
to  the  church  at  all(n).     The  latter,  because  by  nature, 
Holy  Scripture  and  catholic  usage  they  are  disqualified  (0). 

Though  an  absolute  incapacity  be  confined  to  these  two 
classes,  yet  the  canon  law,  having  regard  to  the  great 
importance  of  the  subject,  has  been  careful  to  prescribe 
the  qualifications,  and  to  set  forth  the  disqualifications  of 
candidates  for  holy  orders.  The  law  enjoins  that  the 
candidate  be  of  sufficient  age  and  learning,  and  of  good 
reputation.  That  he  be  not  afflicted  with  any  corporal 
infirmity  which  would  impede  the  exercise  of  his  spiritual 
functions,  and  tend  to  repel  and  alienate  the  laity.  That 
he  be  born  in  lawful  wedlock.  That  he  be  not  engaged 
in  secular  occupations  inconsistent  with  devotion  to  the 
spiritual  calling.  Disqualifications  of  this  kind  constitute 
what,  since  the  twelfth  century,  have  been  canonically 
termed  irregularitates,  and  may  upon  sufficient  grounds 
be  removed  by  the  dispensation  of  the  bishop.  There  are 
irregularitate8  ex  defectu  and  ex  delicto. 

Looking  to  the  provincial  constitutions  of  this  country, 
we  find  that  by  a  constitution  of  Otho  it  is  thus  enjoined : 
"  Seeing  it  is  dangerous  to  ordain  persons  unworthy,  void 
of  understanding,  illegitimate,  irregular  and  illiterate,  we 
do  decree  that,  before  the  conferring  of  orders  by  the  bishop, 
strict  search  and  inquiry  be  made  of  all  these  things  "  (»). 
And  by  a  constitution  of  Archbishop  Reynolds,  "  No 
simoniac,  homicide,  person  excommunicate,  usurer,  sacri- 
legious person,  incendiary,  or  falsifier,  nor  any  other 
having  canonical  impediment,  shall  be  admitted  into  holy 
orders  "  (r). 

Canonical  Impediment] — As  suppose,  of  bigamy;  or 
any  other  which  proceeds  rather  from  defect  than  crime  (s). 

And  by  several  constitutions  of  Edmund,  archbishop, 
the  following  impediments  and  offences  are  declared  to  be 

vel  non.    Greg.  L  18,  De  servis  peregrinis.    V.  29,  De  clerico  per 

non  ordinandis.    I.  19,  De  obli-  saltum  promoto.    V.  30,  De  eo 

fatis  ad  ratocinia  non  ordinandis.  qui  furtive  ordinem  suscepit 

.  20,  De  corpore   vitiatis   non  (n)   Baptismum,   sacramento- 

ordinandis.   Greg.  I.  21;  Sezt.  I.  rum    fundamentum    et    januam 

12,  De  bieamis  non  ordinandis.  reliquorum. — VI.  De  cogn.  spir. 

Greg.    III.  43,  De    presbytero  iv.  3. 

non  baptizato.   Greg.  I.  ll;Sext.  (0)  1  Cor.  xi v.  34;  1  Tim.  U, 

I.    9,    De    temporibus     ordina-  12 — 14. 
tionum.    Greg.  I.  12,  De  ecru-  .       (p)  Otho.  Ath.  16. 

tinio  in  ordine  faciendo.    I.  13,  (r)  Lind.  33. 

De  ordinatis   ab    episcopo    qui  («)  Ibid, 
renuntiavit.     I.  22,  De  clericis 

12 
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Qaaliacations.  causes  of  suspension  from  orders  received,  and  consequently 

so  far  forth  are  objections  likewise,  if  known  beforehand, 
against  being  ordained  at  all ;  viz. 

They  who  are  born  of  not  lawful  matrimony,  and  have 
been  ordained  without  dispensation;  shall  be  suspended 
from  the  execution  of  their  office,  till  they  obtain  a  dis- 
pensation: 

They  who  have  taken  holy  orders,  in  the  conscience  of 
any  mortal  sin,  or  for  temporal  gain  only;  shall  not  ex- 
ecute their  office,  till  they  shall  have  been  expiated  from 
the  like  sin  by  the  sacrament  of  penance. 

Again ;  all  who  appear  to  have  contracted  irregularity 
in  the  taking  of  orders,  or  before  or  after,  unless  dispensed 
withal  by  those  who  have  power  to  dispense  with  the  same, 
shall  be  suspended  from  the  execution  of  their  office,  until 
they  shall  have  lawful  dispensations:  By  irregulars  as  to 
the  premisses,  we  understand  homicides,  advocates  in  causes 
of  blood,  simonists,  makers  of  simoniacal  contracts ;  and 
who,  being  infected  with  the  contagion,  have  knowingly 
taken  orders  from  heretics,  schismatics,  or  persons  excom- 
municated by  name: 

Also  bigamists,  husbands  of  lewd  women,  violators  of 
virgins  consecrated  to  God,  persons  excommunicate,  and 
persons  having  taken  orders  surreptitiously,  sorcerers, 
burners  of  churches,  and  if  there  be  any  other  of  the  like  kind. 

And  he  who  did  examine  the  parties,  was  to  inquire  into 
all  these  particulars  (I). 

But  this  is  not  now  required ;  but  all  the  same  so  far  as 
they  concern  a  man's  capacity,  learning,  piety  and  virtue 
are  included  in  the  following  directions  in  the  preface  to 
the  form  of  ordaining  deacons,  which  is  in  some  degree  an 
enlargement  of  the  foregoing  restrictions :  viz. 

"  The  bishop  knowing,  either  by  himself,  or  by  sufficient 
testimony,  any  person  to  be  a  man  of  virtuous  conversation, 
and  without  crime ;  and  after  examination  and  trial,  find- 
ing him  learned  in  the  Latin  tongue,  and  sufficiently 
instructed  in  Holy  Scripture,  may  admit  him  a  deacon." 

And  by  Can.  34  of  1 603,  the  direction  is  this :  "  No  bishop 
shall  admit  any  person  into  sacred  orders,  except  he  hath 
taken  some  degree  of  school  in  either  of  the  two  univer- 
sities ;  or  at  the  least,  except  he  be  able  to  yield  an  ac- 
count of  his  faith  in  Latin  according  to  the  Thirty-nine 
Articles." 

(0  Lind.  26. 
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Sect,  6. — Qualifications  under  the  later  English  Law. 

By  Can.  34  of  1603,  "  No  bishop  shall  admit  any  person  Ago. 
into  sacred  orders  except  he,  desiring  to  be  a  deacon,  is 
three  and  twenty  years  old,  and  to  be  a  priest  four  and 
twenty  years  complete." 

And  by  the  preface  to  the  form  of  ordination :  "  None 
shall  be  admitted  a  deacon  except  he  be  twenty-three 
years  of  age,  unless  he  have  a  faculty ,  and  every  man 
which  is  to  be  admitted  a  priest  shall  be  full  four  and 
twenty  years  old." 

Unless  he  have  a  Faculty."] — So  that  a  faculty  or  dis- 
pensation is  allowed  for  persons  of  extraordinary  abilities 
to  be  admitted  deacons  sooner  (u). 

Which  faculty  (as  it  seems)  must  be  obtained  from 
the  Archbishop  of  Canterbury. 

And  by  13  Eliz.  c.  12,  "  None  shall  be  made  minister, 
being  under  the  age  of  four  and  twenty  years" 

And  in  this  case  there  is  no  dispensation  (v). 

Here  it  may  be  proper  to  observe,  once  for  all,  the 
equivocal  signification  of  the  word  minister,  both  in  our 
statutes,  canons,  and  rubrics  in  the  Book  of  Common 
Prayer.  Oftentimes  it  is  made  to  express  the  person 
officiating  in  general,  whether  priest  or  deacon ;  at  other 
times  it  denotes  the  priest  alone,  as  contra-distinguished 
from  the  deacon,  as  particularly  here  in  this  statute,  and  in 
Can.  31  aforegoing.  And  in  such  cases,  the  determination 
thereof  can  only  be  ascertained  from  the  connexion  and 
circumstances. 

In  the  case  of  Roberts  v.  Pain  (x),  in  the  time  of 
James  the  first,  a  person  being  presented  to  the  parish 
church  of  Christ  Church  in  Bristol  was  libelled  against, 
because  he  was  not  twenty-three  years  of  age  when  made 
deacon,  nor  twenty-four  when  made  priest.  A  prohibition 
was  prayed  upon  this  suggestion,  that  if  the  matter  was 
true  a  temporal  loss,  to  wit  deprivation,  would  follow;  and 
that  therefore  it  was  triable  in  the  temporal  court :  But  it 
was  denied,  because  so  it  is  also  in  the  case  of  drunkenness 
and  other  vices,  which  are  usually  punished  in  the  eccle- 
siastical courts,  though  temporal  loss  may  ensue. 

In  a  case  where  it  was  supposed  that  ordination  had  Effect  of 
been  illegally  conferred  upon  a  candidate  who  had  not  ordmation 
attained  the    age  of  twenty-four,  Sir  W.   Scott  (Lord  ferred?1*" 
Stowell)  was  consulted  as  to  whether  evidence  of  this  fact 


ft*)  Gibs.  145.  (x)  3  Mod.  67. 

It)  Gibs.  146. 
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would  be  admitted  in  order  to  show  that  an  act  done  by 
him  as  priest  was  null  and  void. 
Opinion. 

"  It  appears  to  me  that  the  ordination  would  be  con- 
"  elusive  as  to  all  legal  qualifications  of  the  party,  and  that 
"  evidence  could  not  be  received  to  show  that  it  had  been 
"  illegally  conferred  and  was  invalid. 

"  Nov.  1794.  "  Wm.  Scott." 

By  44  Geo.  3,  c.  43,  s.  1,  it  is  enacted,  "that  no 
person  shall  be  admitted  a  deacon  before  he  shall  have 
attained  the  age  of  three  and  twenty  years  complete,  and 
that  no  person  shall  be  admitted  a  priest  before  he  shall 
have  attained  the  age  of  four  and  twenty  years  complete : 
and  in  case  any  person  shall,  from  and  after  the  passing  of 
this  act,  be  admitted  a  deacon  before  be  shall  have  attained 
the  age  of  three  and  twenty  years  complete,  or  be  admitted 
a  priest  before  he  shall  have  attained  the  age  of  four  and 
twenty  years  complete,  that  then  and  in  every  such  case 
the  admission  of  every  such  person  as  deacon  or  priest 
respectively  shall  be  merely  void  in  law,  as  if  such  admis- 
sion had  not  been  made,  and  the  person  so  admitted  shall 
be  wholly  incapable  of  having,  holding  or  enjoying,  or 
being  admitted  to  any  parsonage,  vicarage,  benefice,  or 
other  ecclesiastical  promotion  or  dignity  whatsoever,  in 
virtue  of  such  his  admission  as  deacon  or  priest  respectively, 
or  of  any  qualification  derived  or  supposed  to  be  derived 
therefrom :  Provided  always  that  no  title  to  confer  or  pre- 
sent by  lapse  shall  accrue  by  any  avoidance  or  deprivation, 
ipso  facto,  by  virtue  of  this  statute,  but  after  sis  months' 
notice  of  such  avoidance  or  deprivation  given  by  the  ordi- 
nary to  the  patron." 

But  nothing  herein  contained  shall  extend,  or  be  con- 
strued to  extend,  to  take  away  any  right  of  granting 
faculties  heretofore  lawfully  exercised,  :iml  which  now  may 
be  lawfully  exercised  by  the  Archbishop  of  Canterbury. 

Holy  orders  being  indelible,  the  Church  is  careful  not 
to  allow  idle  persons  or  those  wholly  unprovided  with  the 
means  of  supporting  themselves  to  be  ordained.  She 
requires  what  is  technically  called  a  title.  The  titulus 
beneficii,  titulus  patrimonii,  titulus  nienstE  sive  pensionis, 
occur  in  the  canon  law.  For  monastic  orders,  indeed,  the 
titulus  paupertatis  sufficed.  But  generally  speaking  the 
bishop  who  ordained  without  a  title  was  bound  to  support 
the  clerk,  and  the  producer  of  a  false  title  was  liable  to 
suspension  (j/). 

(y)  C.  2, 4, 16,  X.  De  prccbenn. 
(3-5),e.37;eod.uiVI.(3-4), 
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Can.  33  of  1603.  "  It  hath  been  long  since  provided  by 
many  decrees  of  the  ancient  fathers,  that  none  should  be  ad- 
mitted either  deacon  or  priest,  who  had  not  first  some  cer- 
tainplacewherehemigfituseliisfimctioii:  According  to 
which  examples  we  do  ordain,  that  henceforth  no  person 
shall  be  admitted  into  sacred  orders,  except  (1)  he  shall 
at  that  time  exhibit  to  the  bishop,  of  whom  he  desireth 
imposition  of  hands,  a  presentation  of  himself  to  some 
ecclesiastical  preferment  then  void  in  the  diocese ;  or  (2) 
shall  bring  to  the  said  bishop  a  true  and  undoubted  cer- 
tificate, that  either  he  is  provided  of  some  church  within 
the  said  diocese  where  he  may  attend  the  cure  of  souls,  or 
(3)  some  minister's  place  vacant  either  in  the  cathedral 
church  of  that  diocese,  or  in  some  other  collegiate  church 
therein  also  situate,  where  he  may  execute  his  ministry ; 
or  (4)  that  he  is  a  fellow,  or  in  right  as  a  fellow,  or 
(5)  to  be  a  conduct  or  chaplain  in  some  college  in  Cam- 
bridge or  Oxford ;  or  (6)  except  he  be  a  master  of  arts  of 
five  years'  standing,  that  liveth  of  his  own  charge  in  either 
of  the  universities;  or  (7)  except  by  the  bishop  himself 
that  doth  ordain  him  minister,  ne  be  shortly  after  to  be 
admitted  either  to  some  benefice  or  curateship  then  void. 
And  if  any  bishop  shall  admit  any  person  into  the  ministry 
that  hath  none  of  these  titles  as  is  aforesaid,  then  he  shall 
keep  and  maintain  him  with  all  things  necessary,  till  he  do 
prefer  him  to  some  ecclesiastical  living :  And  if  the  said 
bishop  shall  refuse  so  to  do,  he  shall  be  suspended  by  the 
archbishop,  being  assisted  with  another  bishop,  from  giving 
of  orders  by  the  space  of  a  year"  (z). 

No  Person,  Sfc. !] — By  this  branch  of  the  canon,  which 
is  negative  and  exclusive,  one  sort  of  title  that  was  here- 
tofore very  common,  is  in  great  measure  taken  away,  viz. 
the  title  of  his  patrimony,  which  we  meet  with  very 
frequently  among  the  acts  of  ordination  in  our  ecclesiastical 
records ;  and  not  only  so,  but  the  title  of  a  pension  or 
allowance  in  money  which  is  frequently  specified;  and 
sometimes  the  title  of  a  particular  person  (of  known 
abilities  and  there  named)  without  any  such  specification 
of  an  jmnmJ  sum.  And  at  such  titles,  after  the  estate, 
sum  or  the  like,  is  often  added  in  the  acts  of  ordination 
(especially  when  it  was  small)  that  the  party  therewith 
acknowledged  himself  content,  which  declaration,  so  made 
and  entered,  was  understood  to  be  a  discharge  of  the 
bishop  ordaining  from  any  obligation  to  provide  for 
him  (a). 

(2)  Godolph.  13.  (a)  Gibs.  140. 
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Effect  of 
ordination. 


In  the  Cathedral  Church/] — This  is  only  an  affirmance 
of  what  was  the  law  of  the  church  before ;  the  tide  of  vicar 
choral  being  frequently  entered  as  a  canonical  title  in  the 
acts  of  ordination  (&). 

Or  that  he  is  a  Fellow.'] — This  also,  as  to  fellows  of 
colleges,  appears  to  have  been  all  along  the  law  of  the 
Church  of  England,  by  the  frequent  entries  of  that  title, 
as  received  and  admitted  in  the  acts  of  ordination  (<?). 

Chaplain  in  some  College.]  —  This  seems  to  be  a  title 
founded  on  this  canon,  from  the  silence  of  the  ancient 
books  relating  thereunto  (rf). 

Master  of  Arts  of  Five  Years1  standing.] — This  also 
seems  to  be  a  new  title  established  by  the  canon  (e). 

Shall  keep  and  maintain  him.] — This  was  enjoined  by 
a  canon  of  die  third  Council  of  Lateran  (f) ;  which  canon 
was  taken  into  the  body  of  laws  made  in  a  council  held  at 
London,  in  the  year  1200.  And  in  the  time  of  Arch- 
bishop Winchelsey,  there  is  in  the  register  an  order  from 
the  archbishop  to  one  of  his  comprovincial  bishops,  to  pro- 
vide one  with  a  benefice  whom  he  had  ordained  without 
title ;  and  a  citation  of  the  executors  of  a  bishop  deceased, 
to  oblige  them  to  provide  for  one,  whom  the  bishop  had 
so  ordained ;  and  there  is  an  order  to  a  bishop,  to  oblige 
a  clergyman,  who  had  given  a  title  of  a  certain  annual 
sum,  to  pay  it  till  the  clerk  should  be  provided  for ;  and  a 
citation  to  Merton  College,  to  show  cause  why  they  should 
not  be  obliged  to  maintain  one,  to  whom  they  had  given  a 
title  at  his  ordination.  In  like  manner,  the  observation  of 
this  canon  made  in  the  year  1603  (or  rather  of  the  common 
law  of  the  church,  of  which  this  canon  is  only  an  affirm- 
ance), was  specifically  enforced  upon  the  bishops  by  King 
Charles  the  First  and  Archbishop  Laud,  upon  this  pain 
or  penalty  of  maintaining  the  person,  if  they  should  ordain 
any  without  such  title.  And  in  ancient  times,  the  names 
of  the  persons  who  granted  the  titles  were  entered  in  the 
acts  of  ordination,  as  standing  engaged ;  as  a  testimony 


b)  Gibs.  140. 

fc)  Ibid 
ft  Ibid. 

(e)  Ibid. 

(/)  The  third  Council  of  La- 
teran was  held  1179,  and  enjoined 
by  its  fifth  section  as  follows : 
5.  Ne  aliquis  ordinetur  sine  certo 
titulo ;  episcopus  si  aliquem  sine 
certo  titulo  de  quo  necessaria 
vita  percipiat,  in  diaconum  vel 


presbyterum  ordinaverit,  tamdiu 
necessaria  ei  subministret,  donee 
in  aliqua*  ei  ecclesia  convenientia 
stipendia  militia?  clericalis  as- 
signet,  nisi  forte  talis  qui  ordi- 
natur  extiterit,  qui  de  sufi  vel 
patern&hereditate  subsidium  vita 
possit  habere."  See  vol.  x.  of  the 
folio  edit,  of  the  Councils,  printed 
at  Paris  1671. 
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against  the  person  entitling,  in  case  the  clerk  (ordained 
upon  such  title)  should  at  any  time  want  convenient 
maintenance  (g).      , 

And  whereas  the  laws  of  the  church  in  this  particular 
might  be  eluded,  by  a  promise,  on  the  part  of  the  person 
ordained,  not  to  insist  upon  such  maintenance ;  we  find 
that  case  considered  in  the  ancient  Gloss,  and  there  it 
seems  to  be.  determined,  that  the  same  being  a  public  right 
cannot  be  released.  And  before  that,  it  had  been  made 
part  of  the  body  of  the  canon  law,  that  persons  having 
made  such  promise,  unless  compassionately  dispensed 
withal,  ought  not  to  be  admitted  to  a  higher  order,  nor  to 
minister  in  the  order  already  taken  ( A). 

In  case  of  letters  dimissory,  the  rule  of  the  canon 
law  is,  that  the  bishop  whose  business  it  was  to  see  that 
there  was  a  good  title,  shall  be  liable  to  the  penalty  for  a 
person  ordained  without  sufficient  title,  although  another 
bishop  ordained  such  person  (t). 

With  respect  to  priest's  orders  in  particular,  it  is  directed 
by  the  statute  of  13  Eliz.  c.  12,  "  None  shall  be  made 
minister,  unless  it  appear  to  the  bishop  that  he  is  of  honest 
life,  and  professeth  the  doctrine  expressed  in  the  Thirty- 
nine  Articles ;  nor  unless  he  be  able  to  answer  and  render 
to  the  ordinary  an  account  of  his  faith  in  Latin,  according 
to  the  said  articles,  or  have  special  gift  or  ability  to  be  a 
preacher." 

And  the  ordinary  way  by  which  all  this  must  appear  to 
the  bishop,  must  be  by  a  Written  testimonial;  concerning 
which  it  is  directed  by  canon  34  aforesaid,  with  respect 
both  unto  deacon's  and  priest's  orders,  that  no  bishop 
shall  admit  any  person  into  sacred  orders,  except  he  shall 
"then  exhibit  letters  testimonial  of  his  good  life  and 
conversation,  under  the  seal  of  some  college  of  Cambridge 
or  Oxford,  where  before  he  remained,  or  of  three  or  four 
grave  ministers,  together  with  the  subscription  and  testi- 
mony of  other  credible  persons,  who  have  known  his  life 
and  behaviour  for  the  space  of  three  years  next  before.'' 

Some  of  the  canons  abroad  do  further  require,  that 
proclamation  be  thrice  made  in  the  parish  church  where 
the  person  who  offers  himself  to  be  ordained  inhabits, 
in  order  to  know  the  impediments  if  any  be ;  which  the 
minister  of  such  parish  is  to  certify  to  the  bishop  or  his 
official:  particularly,  the  council  of  Trent  requires  this, 
and  that  it  be  done  by  the  command  of  the  bishop,  upon 
signification  made  to  him,  a  month  before,  of  the  name  of 

(g)  Gibs.  141.  (A)  Ibid.  (t)  Ibid. 
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the  person  who  desires  to  be  ordained :  not  unlike  to 
which  is  this  clause  in  the  articles  of  Queen  Elizabeth, 
published  in  the  year  1564,  viz.  "  against  the  day  of  giving 
orders  appointed,  the  bishop  shall  give  open  monitions  to 
all  men,  to  except  against  such  as  they  know  not  to  be 
worthy,  either  for  life  or  conversation  (A). 

Agreeable  unto  which  are  Archbishop  Wake's  direc- 
tions to  the  bishops  of  liis  province  in  the  year  1716, 
subjoined  towards  the  end  of  this  chapter,  which  although 
they  have  not  the  authority  of  a  laic  properly  so  called,  yet 
since  it  is  said  to  be  discretionary  in  the  bishop  whom  he 
will  admit  to  the  order  of  priest  or  deacon,  and  that  he  is 
not  obliged  to  give  any  reason  for  his  refusal  (/),  this 
implies,  that  he  may  insist  upon  what  previous  terms  of 
qualification  he  shall  think  proper,  consistent  with  law 
and  right.  And  by  the  statute,  rubric,  and  canon  afore- 
going, he  is  not  required,  but  permitted  only,  to  admit 
persons  so  and  so  qualified  ;  and  prohibited  to  admit  any 
without,  but  not  enjoined  to  admit  any  persons  although 
they  have  such  and  such  qualifications. 

By  Canon  35  of  1603,  the  bishop,  before  he  admit  any 
person  to  holy  orders,  shall  diligently  examine  him,  in  the 
presence  of  those  ministers  that  shall  assist  him  at  the 
imposition  of  hands ;  and  if  the  bishop  have  any  lawfid 
impediment,  he  shall  cause  the  said  ministers  carefully  to 
examine  every  such  person  so  to  be  ordered.  And  if  any 
bishop  or  suffragan  shall  admit  any  to  sacred  orders  who 
is  not  so  examined  and  qualified,  as  before  we  have 
ordained  (m),  the  archbishop  of  his  province,  having 
notice  thereof,  and  being  assisted  therein  by  one  bishop, 
shall  suspend  the  said  bishop  or  suffragan  so  offending, 
from  making  either  deacons  or  priests  for  the  space  of 
two  years. 

Of  common  right,  this  examination  pertains  to  the 
archdeacon,  says  landwood ;  and  so  says  the  canon  law, 
in  which  this  is  laid  down,  as  one  branch  of  the  archi- 
diaconal  office.  Which  thing  is  also  supposed  in  our  own 
form  of  ordination,  both  of  priests  and  deacons,  where  the 
archdeacon's  office  is  to  present  the  persons  that  are  apt 
and  meet  (n). 

And  for  the  regular  method  of  examination,  we  are 
referred  by  Lindwood  to  the  canon  upon  that  head,  in- 
serted in  the  body  of  the  canon  law ;  viz.  "  When  the 
bishop  intends  to  hold  an  ordination,  all  who  are  desirous 

(k)  Gibs.  147.  (m)  Viz.,  in  Canon  34. 

(0  1  Still.  334;  1  Johns.  46;  <«)  Gibe.  147. 

Wood,  b.  1,  c  8. 
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to  be  admitted  into  the  ministry,  are  to  appear  on  the 
fourth  day  before  the  ordination;  and  then  the  bishop 
shall  appoint  some  of  the  priests  attending  him,  and 
others  skilled  in  the  divine  law,  and  exercised  in  the 
ecclesiastical  sanctions,  who  shall  diligently  examine  the 
life,  age,  and  title  of  the  persons  to  be  ordained ;  at  what 

fJace  they  had  their  education;  whether  they  be  well 
earned ;  whether  they  be  instructed  in  the  law  of  God, 
And  they  shall  be  diligently  examined  for  three  days 
successively;  and  so,  on  the  Saturday,  they  who  are 
approved  shall  be  presented  to  the  bishop  (0). 

By  a  constitution  of  Archbishop  Reynolds :  "  Persons  Letters 
of  religion  shall  not  be  ordained  by  any  but  their  own  duniMorJr- 
bishop,  without  letters  dimissory  of  the  said  bishop ;  or, 
in  his  absence,  of  his  vicar  general "(/?). 

And  by  Canon  34,  "  No  person  shall  henceforth  admit 
any  person  into  sacred  orders,  which  is  not  of  his  own 
diocese,  except  he  be  either  of  one  of  the  universities  of 
this  realm,  or  except  he  shall  bring  letters  dimissory  from 
the  bishop  of  whose  diocese  he  is." 

One  of  the  Universities. ~\ — -That  is,  a  member  of  some 
college,  so  far  as  he  may  be  ordained  ad  titulum  collegii 
sui(q). 

In  the  ancient  acts  of  ordination,  the  fellows  of  New 
College,  St.  Mary  Winton,  and  King's  College  in  Cam- 
bridge, are  mentioned  as  possessed  of  a  special  privilege 
from  the  pope,  to  be  ordained  by  what  bishops  they 
pleased;  and  they  are  said  to  be  sufficienter  dimissi,  in 
virtue  of  that  privilege,  and  without  letters  dimissory. 
But  it  does  not  appear  by  our  books,  that  this  was  then 
that  general  right  of  all  colleges  in  the  two  universities,  to 
which  they  are  entitled  by  virtue  of  this  canon  (r). 

And  by  a  constitution  of  Richard  Wethershead,  Arch- 
bishop of  Canterbury,  a  bishop  ordaining  one  of  another 
diocese  without  special  licence  of  the  bishop  of  that  diocese, 
shall  be  suspended  from  the  conferring  of  that  order  to 
which  he  shall  ordain  any  such  person,  until  he  shall  have 
made  a  proper  satisfaction  (s). 

And  by  Canon  35,  if  any  bishop  or  suffragan  shall 
admit  any  to  sacred  orders  who  is  not  so  qualified,  as 
before  we  have  ordained,  the  archbishop  of  his  province, 
having  notice  thereof,  and  being  assisted  therein  by  one 
bishop,  shall   suspend  the   said  bishop  or  suffragan  so 


>.  5. 


o)  Gibs.  147.    See  Dist.  24,         (q)  Grey,  45. 

(r)  Gibs.  142. 
(p)  Lind.  32.  («)   Lind.  32. 
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Archbishop. 


Archdeacon. 
Official. 


offending,  from  making  either  deacons  or  priests,  for  the 
space  of  two  years ;  and,  by  the  ancient  canon  law,  from 
granting  letters  dimissory  (t)  to  the  persons  of  his  diocese 
who  are  to  be  ordained  («). 

And  they  who  shall  be  promoted  to  holy  orders  by  other 
than  their  own  bishop,  without  licence  of  their  own  bishop, 
shall  be  suspended  from  the  exercise  of  such  order  until 
they  shall  obtain  a  dispensation  (v). 

But  a  dispensation  in  such  case  by  their  own  bishop 
shall  be  sufficient,  who  may  ratify  such  ordination  (x). 

And  in  our  ecclesiastical  records  we  find  several  persons 
dispensed  with,  in  form,  for  obtaining  orders  without  such 
letters,  as  a  great  irregularity,  which  was  looked  upon  as 
needful  for  the  ratification  01  the  order  received  (y). 

The  archbishop,  as  metropolitan,  may  not  grant  letters 
dimissory,  but  this  is  to  be  understood  with  an  exception 
to  the  time  of  his  metropolitical  visitation  of  any  dioceses, 
during  which  he  may  both  grant  letters  dimissory  and 
ordauf  the  clergy  of  tie  dioceS  visited  (,).  * 

So  neither  the  archdeacon,  nor  official,  may  grant  letters 
dimissory.  Concerning  the  archdeacon,  the  canon  law  is 
express ;  and  as  to  the  officials,  tfcey  are  excluded  by  the 
same  constitution  that  excludes  the  religious;  and  the 
ancient  gloss,  speaking  of  officials,  says,  Although  it  cannot 
be  denied  that  they  have  ordinary  jurisdiction,  yet  recourse 
is  not  to  be  had  to  them  in  every  thing,  for  they  cannot 
grant  letters  commendatory  for  orders  (a). 

During  the  vacancy  of  any  see,  the  right  of  granting 
letters  dimissory  within  that  see,  rests  in  the  guardian  oi 
the  spiritualties ;  and,  in  consequence,  the  right  of  ordaining 
also,  where  such  guardian  is  of  the  episcopal  order  (i). 

A  bishop  being  in  parts  remote,  he  who  is  specially  con- 
stituted vicar-general  for  that  time,  has  power  to  grant 
letters  dimissory;  and  the  reason  is,  because  during  that 
time,  the  whole  episcopal  jurisdiction  is  vested  in  him ;  as 
it  is  also  in  persons  who  enjoy  jurisdictions  entirely 
exempt  from  the  bishop,  and  who  therefore  may  likewise 
grant  them  (c). 

The  persons  to  whom  letters  dimissory  may  be  granted 
by  any  bishop,  are  either  such  who  were  born  in  the 
diocese,  or  are  promoted  in  it,  or  are  resident  in  it.     This 


(t)  Litercs  dimissoriales,  in 
Tridentine  l&nga&ge^commendaticB 
reverenda.  Sess.  vii.  c.  10,  De  ref. 
(u)  Gibs.  143. 

Edm.  Lindw.  26. 
Ibid. 


(y)  Gibs.  142. 
(z)  Gibs.  143. 

(a)  Ibid. 

(b)  Ibid. 

(c)  Ibid.  ' 
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appears  from  Lindwood,  in  his  commentary  upon  the  fore* 
going  constitution  of  Archbishop  Reynolds,  whose  obser- 
vation is  taken  from  the  body  of  the  canon  law.  But 
although  this  is  laid  down  disjunctively,  so  as  letters 
dimissory  granted  in  any  of  the  three  case,  will  be  good, 
yet  it  appears  in  practice,  that  heretofore  they  were  judged 
to  come  more  properly  from  the  bishop  in  whose  diocese 
he  was  promoted,  or  in  which  his  title  lay.  And  the 
reason  was,  because  the  bishop  in  whose  diocese  the 
person  was  born,  or  had  long  dwelt,  is  presumed  to  have  * 
the  best  opportunity  of  knowing  the  conversation  of  the 
person  to  be  ordained  (d). 

The  fitness  of  the  person  to  be  ordained  (as  to  life, 
learning,  title,  and  the  like)  ought  to  appear,  before  the 
granting  of  letters  dimissory.  This  is  supposed  (as  to 
conversation  at  least)  in  what  has  been  said  before ;  and 
as  to  the  title,  it  was  not  only  inquired  into  by  the  bishop 
granting  the  letters,  but  frequently  remained  with  him,  of 
which  special  notice  was  taken  in  the  body  of  such  letters. 
And  the  bishop  who  grants  the  letters  dimissory  is  to 
make  this  inquiry,  and  not  the  bishop  to  whom  such 
letters  are  transmitted,  for  he  is  to  presume  that  the 
persons  recommended  to  him  are  fit  and  sufficient  (e). 

Letters  dimissory  may  be  granted  at  once  to  all  orders, 
and  directed  to  any  catholic  bishop  at  large.  And  this 
has  been  the  practice  in  the  Church  of  England,  both 
before  and  since  the  Reformation,  as  appears  by  innu- 
merable instances,  in  the  acts  of  ordination,  of  liter  a 
dimissoricB  ad  omnes,  and  by  the  forms  of  the  letters 
dimissory  (whether  ad  omnes  or  not)  which  are  directed 
in  that  general  style.  But  other  churches,  to  prevent  the 
inconveniences  of  this  practice  (especially  where  such 
letters  are  granted  without  previous  examination),  have 
expressly  forbid  them  both(/). 


Sect.  7. —  Oaths  and  Subscriptions  previous  to  the  Ordi- 
nation, 

By  Canon  36  of  1 603, "  No  person  was  to  be  received  into  Subscription 
the  ministry,  except  he  shall  first  subscribe  to  these  articles    *  canon- 
following :  — 

"(1)  That  the  king's  majesty,  under  God,  is  the  only 
supreme  governor  of  this  realm,  and  of  all  other  his  high- 
ness's  dominions  and  countries,  as  well  in  all  spiritual 

(d)  Gibs.  143.  («)  Gibs.  144.  (  f)  Ibid. 
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or  ecclesiastical  things  or  causes  as  temporal ;  and  that 
no  foreign  prince,  person,  prelate,  state  or  potentate,  hath 
or  ought  to  hare,  any  jurisdiction,  power,  superiority,  pre- 
eminence or  authority,  ecclesiastical  or  spiritual,  within  his 
majesty's  said  realms,  dominions,  and  countries. 

"(2)  That  the  Boot  of  Common  Prayer,  and  of  order- 
ing of  bishops,  priests  and  deacons,  containeth  in  it  nothing 
contrary  to  the  word  of  God,  and  that  it  may  lawfully  be 
used,  and  that  he  himself  will  use  the  form  in  the  said  book 
prescribed  in  public  prayer,  and  administration  of  the  sacra- 
ments, and  none  other. 

"  (3)  That  he  alloweth  the  book  of  articles  of  religion 
agreed  upon  by  the  archbishops  and  bishops  of  both  pro- 
vinces, and  the  whole  clergy,  in  the  convocation  holden 
at  London,  in  the  year  of  our  Lord  God  1562,  and  that 
he  acknowledged  all  and  every  the  articles  therein  con- 
tained, being  in  number  nine-and-thirty,  besides  the  rati- 
fication, to  be  agreeable  to  the  word  of  God." 

Which  subscription,  as  it  seems  by  the  same  and  the  fol- 
lowing canon,  must  be  before  the  bishop  himself. 

"  And,  for  the  avoiding  of  all  ambiguities,  such  person 
shall  subscribe  in  this  form  and  order  of  words,  setting 
down  both  his  christian  and  surname,  viz.  "  I,  N.  N.  do 
willingly  and  ex  animo  subscribe  to  these  three  articles, 
above-mentioned,  and  to  all  things  that  are  contained  in 
them"  (ff). 

"  And  if  any  bishop  shall  ordain  any,  except  he  shall  first 
have  so  subscribed,  he  shall  be  suspended  from  giving  of 
orders  for  the  space  of  twelve  months"  (A). 

But  by  28  &  29  Vict.  c.  122,  ss.  4, 9,  and  31  &  32  Vict, 
c.  72,  the  only  oath  now  required  to  be  taken  is  that  of 
allegiance,  which  is  as  follows : — 

"  I do  swear  that  I  will  be  faithful  and  bear  true 

allegiance  to  her  Majesty  Queen  Victoria,  her  heirs  and 
successors,  according  to  law.     So  help  me  God." 

Between  the  passing  of  28  &  29  Vict.  c.  122  and  31 
&  32  Vict  c.  72,  the  oath  to  be  taken  was  one  of  alle- 
giance and  supremacy,  contained  in  21  &  22  Vict.  c.  48, 
s.  1  (i\ 

By  s.  11  of  28  &  29  Vict.  c.  122,  no  oath  is  to  be  taken 
in  the  ordination  service.  In  1866,  the  Convocation  of 
Canterbury  passed  a  new  canon  in  conformity  with  this 
act,  and  repealing  the  former  Canon  36.  The  new  canon 
has,  however,  mutatis  mutandis,  the  same  provisions  and 
penalties  as  the  old  one. 

(g)  Can.  36.  (J)  Ibid.  (t)  See  p.  10,  supra. 
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Sect.  8. — Form  and  Manner  of  ordaining  Deacons. 

The  ordination  (as  well  of  deacons  as  of  ministers)  shall  Presence  of 
be  performed  in  the  time  of  divine  service,  in  the  presence  fijSJ^8  WIth 
not  only  of  the  archdeacon,  but  of  the  dean  and  two  pre- 
bendaries at  the  least,  or  (if  they  shall  happen  by  any  lawful 
cause  to  be  let  or  hindered)  in  the  presence  of  four  other 
grave  persons,  being  masters  of  arts  at  the  least,  and 
allowed  for  public  preachers  ( /). 

And  by  tne  statute  of  21  Hen.  8,  c.  13,  s.  24,  for  plu- 
ralities, it  is  alleged  as  one  reason  why  a  bishop  may 
retain  six  chaplains,  because  he  must  occupy  six  chap- 
lains at  the  giving  of  orders. 

However,  in  practice,  a  less  number  than  is  required 
either  by  the  said  statute  or  by  the  aforesaid  canon,  is 
sometimes  admitted ;  and  this  (as  it  is  said)  by  virtue  of 
the  rubric  in  the  office  of  ordination,  which  directs  that 
the  bishops  with  the  priests  present  shall  lay  their  hands 
upon  the  persons  to  be  ordained;  implying,  as  is  supposed, 
that  if  there  are  but  two  priests  present,  it  suffices  by  this 
rubric,  which  is  established  by  the  act  of  parliament  of  14 
Car.  2,  c.  4.  But  the  words  do  not  seem  so  much  to  be 
restrictive  of  the  number  before  required,  as  directory 
what  that  number  as  by  law  before  required  in  this  respect 
shall  do. 

And  at  the  time  of  ordination,  the  bishop  shall  say  unto  Warning 
the  people, "  Brethren,  if  there  be  any  of  you,  who  knoweth  ^ore.. 

*•     *    ,.  .  '.  n         .  ••'  A.-i  ordination. 

any  impediment,  or  notable  crime,  in  any  of  these  persons 
presented  to  be  ordered  deacons,  for  the  which  he  ought 
not  to  be  admitted  to  that  office,  let  him  come  forth  in 
the  name  of  God,  and  show  what  the  crime  or  impedi- 
ment is"  (A). 

And  if  any  great  crime  or  impediment  be  objected,  the 
bishop  shall  surcease  from  ordering  that  person,  until  such 
time  as  the  party  accused  shall  be  found  clear  of  that 
crime  (/). 

Then  the  bishop,  laying  his  hands  severally  upon  the  Words  of 
head  of  every  one  of  them,  humbly  kneeling;  before  him,  «*■"•*»• 
shall  say,  "  Take  thou  authority  to  execute  the  office  of  a 
deacon  in  the  Church  of  God  committed  unto  thee ;  in  the 
name  of  the  Father,  and  of  the  Son,  and  of  the  Holy 
Ghost.     Amen." 

Then  shall  the  bishop  deliver  to  every  one  of  them  the 
New  Testament,  saying,  "  Take  thou  authority  to  read 

ij)  Can.  31  of  1603.        (&)  Form  of  Ordination.        (I)  Ibid. 
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the  Gospel  in  the  Church  of  God,  and  to  preach  the  same, 
if  thou  be  thereto  licensed  by  the  bishop  himself  "(m). 

Finally,  it  must  be  declared  unto  the  deacon,  that  he 
must  continue  in  that  office  of  a  deacon  the  space  of  a 
whole  year  (except  for  reasonable  causes  it  shall  otherwise 
seem  good  unto  the  bishop),  to  the  intent  he  may  be 
perfect  and  well  expert  in  the  things  appertaining  to  the 
ecclesiastical  administration  ;  in  executing  whereof,  if  he 
be  found  faithful  and  diligent,  he  may  be  admitted  by  his 
diocesan  to  the  order  of  priesthood  (n). 


Deacons  not  to 
be  made 
ministers  at 
once. 


Warning 

before 

ordination. 


Sect.  9. — Form  and  Manner  of  ordaining  Priests. 

Canon  32  of  1603 :  "  The  office  of  deacon  being  a  step  or 
degree  to  the  ministry,  according  to  the  judgment  of  the 
ancient  fathers  and  the  practice  of  the  Primitive  Church, 
we  do  ordain  and  appoint  that  hereafter  no  bishop  shall 
make  any  person,  of  what  qualities  or  gifts  soever,  a  deacon 
and  a  minister  both  together  upon  one  day;  but  the  order  in 
that  behalf  prescribed  in  the  book  of  making  and  conse- 
crating bishops,  priests  and  deacons  be  strictly  observed. 
Not  that  always  every  deacon  should  be  kept  from  the 
ministry  for  a  whole  year,  when  the  bishop  shall  find  good 
cause  to  the  contrary,  but  that  there  being  now  four  times 
appointed  in  every  year  for  the  ordination  of  deacons  and 
ministers,  there  may  ever  be  some  time  of  trial  of  their 
behaviour  in  the  office  of  deacon,  before  they  be  admitted 
to  the  order  of  priesthood." 

At  the  time  of  ordination,  the  bishop  shall  say  unto  the 
people :  "  Good  people,  these  are  they  whom  we  purpose, 
God  willing,  to  receive  this  day  unto  the  holy  office 
of  priesthood :  for,  after  due  examination,  we  find  not  to 
the  contrary,  but  that  they  be  lawfully  called  to  their 
function  and  ministry,  and  that  they  be  persons  meet  for 
the  same.  But  yet  if  there  be  any  of  you,  who  knoweth 
any  impediment  or  notable  crime  in  any  of  them,  for  the 
which  he  ought  not  to  be  received  into  this  holy  ministry, 
let  him  come  forth  in  the  name  of  God  and  show  what  the 
crime  or  impediment  is." 

"  And  if  any  great  crime  or  impediment  be  objected,  the 
bishop  shall  surcease  from   ordering  that  person,   until 


(m)  Form  of  Ordination. 


(*)  Ibid. 
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such  time  as  the  party  accused  shall  be  found  clear  of  that 
crime  "  (0). 

Then  the  bishop,  with  the  priests  present,  shall  lay  their 
hands  severally  upon  the  head  of  every  one  that  receives 
the  order  of  priesthood;  the  receivers  humbly  kneeling 
upon  their  knees,  and  the  bishop  saying,  "  Receive  the 
Holy  Ghost  for  the  office  and  work  of  a  priest  in  the 
Church  of  God,  now  committed  unto  thee  by  the  imposi- 
tion of  our  hands :  Whose  sins  thou  dost  forgive,  they  are 
forgiven;  and  whose  sins  thou  dost  retain,  they  are 
retained.  And  be  thou  a  faithful  dispenser  of  the  word 
of  God,  and  of  his  holy  sacraments :  In  the  name  of  the 
Father,  and  of  the  Son,  and  of  the  Holy  Ghost." 

Then  the  bishop  shall  deliver,  to  every  one  of  them 
kneeling,  the  Bible  into  his  hand,  saying,  "  Take  thou 
authority  to  preach  the  word  of  God,  and  to  minister  the 
holy  sacraments  in  the  congregation,  where  thou  shalt  be 
lawfully  appointed  thereunto." 

With  the  Priests  present.']— By  Can.  35  of  1603, "  They 
who  assist  the  bishop  in  laying  on  of  hands,  shall  be  of  the 
cathedral  church,  ff  they  may  be  conveniently  had,  or 
other  sufficient  preachers  of  the  same  diocese,  to  the 
number  of  three  at  the  least." 


Sect.  10. — Fees  for  Ordination. 

By  a  constitution  of  Archbishop   Stratford :  For  any  Bycongtitution 
letters  of  orders,  the  bishops,  clerks  or  secretaries  shall  not  of  Archbishop 
receive  above  6d. ;  and  for  the  sealing  of  such  letters,  or      at  or 
to  the  marshals  of  the  bishop's  house  for  admittance,  to 
porters,. hostiaries  or  shavers  nothing  shall  be  paid:  on 
pain  of  rendering  double  within  a  month,  and  for  default 
thereof,  the  offender,  if  he  is  a  clerk  beneficed,  shall  be 
suspended  from  his  office  and  benefice ;  if  he  is  not  bene- 
ficed or  a  lay  person,  he  shall  be  prohibited  from  the 
entrance  of  the  church  till  he  comply  (p). 

Marshals."] — They  who  govern  the  nail  and  inner  parts 
of  the  house  (a). 

Hostiaries.]  —  Lindwood  understands  this  word  to 
signify  the  same  as  ostiaries,  or  persons  appointed  to  keep 
the  doors,  and  the  word  janitores  (porters)  next  afore- 
going to  signify  those  who  keep  the  gates,  whereas  more 
properly,  it  seems  that  janitores  (or  porters)  does  ex- 


i 


o)  Form  of  Ordin.  (q)  Ibid. 

p)  Lindw.  222. 
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press  both  of  these,  and  that  the  word  hostiarij  (as  Dr. 
Gibson  observes)  denotes  those  persons  who  prepared 
the  host;  for  there  is  in  the  Roman  pontifical  a  rubric  in 
the  ordination  of  priests,  that  the  bishop  Khali  deliver  to 
the  person  to  be  ordained,  the  cup  with  wine  and  water, 
and  the  paten  laid  upon  it  with  the  host,  the  bishop  saving 
unto  him, (t.  Take  thou  authority  to  offer  sacrifice  to  God, 
and  to  celebrate  mass  as  well  for  the  living  as  for  the 
dead,  in  the  name  of  God  "  (r). 

Shavers.'] — Whose  office  was  to  shave  the  crowns  of 
persons  to  be  ordained  (s). 
Bj  canon.  And  by  Can.  35  of  1603,  "  No  fee  or  money  shall  be  re- 

ceived either  by  the  archbishop  or  any  bishop  or  suffragan, 
either  directly  or  indirectly,  for  admitting  any  person  into 
sacred  orders ;  nor  shall  any  other  person  or  persons  under 
the  said  archbishop,  bishop  or  suftragan,  for  parchment, 
writing,  wax,  sealing,  or  any  other  respect  thereunto 
appertaining,  take  above  10s.:  under  such  pains  as  are 
already  by  law  prescribed." 

Or  any  other  respect  thereunto  appertaining above 

10s.]  —  It  is  not  lawful,  saith  John  de  Athon,  to  give  any 
thing  to  the  notary  performing  the  duty  of  his  office  in 
the  act  of  ordination ;  nevertheless,  he  says,  it  is  otherwise 
as  to  that  notary  or  register  who  writes  letters  testimonial 
for  those  that  are  ordained,  for  his  just  salary,  or  somewhat 
more  for  his  extraordinary  trouble,  although  this  may 
more  securely  be  given  voluntarily  without  a  preceding 
compact  (t). 

And  some  of  the  modern  constitutions  abroad  agreeing 
to  the  reasonableness  of  this,  have,  by  way  of  restraint  upon 
the  officer,  fixed  the  fee  of  writing  and  the  other  particulars, 
in  like  manner  as  this  canon  and  the  foregoing  constitution 
of  Archbishop  Stratford  have  done  in  our  Church.  For 
the  letters  testimonial  of  ordination  are  no  part  of  the 
ordination,  but  only  taken  afterwards  for  the  security  of 
the  person  ordained;  and  therefore  the  same  John  de 
Athon  in  the  place  above  mentioned  says, "  It  is  safe  (not 
necessary)  for  the  persons  ordained,  to  have  with  them  the 
said  writing  or  letters  testimonial  of  ordination  under  the 
bishop's  seal,  containing  the  names  of  the  person  ordaining 
and  of  the  person  ordained,  and  the  taking  of  such 
orders,  and  the  time  and  place  of  ordination  and  the  like"(  w). 

By  30  &  31  Vict.  c.  135,  the  two  archbishops,  their 

(r)  Gibs.  153.  (0  Otho.    De  Scrutin.  Ordin. 

(*)  Lindw.  222.  v.Scriptura.    Athon,  16. 

(«)  Gibs.  154. 
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vicars-general  and  the  lord  chancellor,  with  the  consent  of 
the  lords  of  the  treasury,  were  empowered  to  settle  a  table  of 
fees  to  be  paid  to  the  chancellors,  vicars-general,  registrars, 
secretaries,  and  other  officers  (inter  alia),  on  the  ordination 
of  deacons  and  priests.  A  table  of  fees  fixed  according  to 
this  statute  was  published  in  the  London  Gazette,  of 
March  19,  1869. 

Sect.  11. —  Simoniacal  Promotion  to  Orders. 

By  3 1  Eliz.  c.  6 ,  s.  9,  "If  any  person  shall  receive  or  take  any 
money,  fee,  reward,  or  any  other  profit  directly  or  indirectly, 
or  shall  take  any  promise,  agreement,  covenant,  bond,  or 
other  assurance  to  receive  or  have  any  money,  fee,  reward, 
or  any  other  profit  directly  or  indirectly,  either  to  himself 
or  to  any  other  of  his  friends  (all  ordinary  and  lawful  fees 
only  excepted),  for  or  to  procure  the  ordaining  or  making 
of  any  minister,  or  giving  of  any  orders  or  licence  to 
preach,  he  shall  forfeit  40/.,  and  the  person  so  corruptly 
ordained  10/.;  and  if  at  any  time  within  seven  years  next 
after  such  corrupt  entering  into  the  ministry  or  receiving 
of  orders,  he  shall  accept  any  benefice  or  promotion  eccle- 
siastical, the  same  shall  be  void  immediately  upon  his 
induction,  investiture  or  installation,  and  the  patron  shall 

S resent  or  collate,  or  dispose  of  the  same  as  if  he  were 
ead :  one  moiety  of  which  forfeitures  to  be  to  the  king, 
and  the  other  to  him  that  shall  sue." 


Sect.  12. — General  Office  of  Deacons. 

"  It  appertaineth  to  the  office  of  a  deacon,  in  the  church  Rubric  as  to 
where  he  shall  be  appointed  to  serve,  to  assist  the  priest  in  °ffice  °* 
divine  service,  and  specially  when  he  ministereth  tne  Holy    oacon* 
Communion,  and  to  help  him  in  distribution  thereof,  and 
to  read  the  Holy  Scriptures,  and  homilies  in  the  church; 
and  to  instruct  the  youth  in  the  catechism ;  in  the  absence 
ofthe  priest  to  baptize  infants;  and  to  preach  if  he  be  licensed 
thereto  by  the  bishop  himself;  and  furthermore,  it  is  his 
office,  where  provision  is  so  made,  to  search  for  the  sick 
poor  and  impotent  people  of  the  parish,  and  to  intimate 
their  estates,  names  and  places  where  they  dwell,  unto  the 
curate;  that  by  his  exhortation  they  may  be  relieved  with 
the  alms  of  the  parishioners  or  others  "  (x). 

To  assist  the  Priest  in  Divine  Service.] — Anciently,  he 
officiated  under  the  presbyter,  in  saying  responses  and 

(x)  Rubr.  in  the  form  of  0rdin. 
K2 
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repeating  the  Confession,  the  Creed  and  the  Lord's  Prayer  \ 

after  him,  and  in  such  other  duties  of  the  church  as  now  , 

properly  belong  to  our  parish  clerks ;  who  were  heretofore  | 

real  clerks,  attending  the  parish  priest  in  those  inferior 
offices  (y). 

And  specially  when  he  ministereth  the  Holy  Com- 
munion.]— But  by  14  Car.  2,  c.  4,  s.  10,  "Jfo  per- 
son shall  presume  to  consecrate  the  sacrament  of  the 
Lord's  Supper,  before  such  time  as  he  shall  be  ordained 
priest ;  on  pain  of  100/.,  half  to  the  king,  and  half  to  be 
equally  divided  between  the  poor  of  the  parish  where  the 
offence  shall  be  committed,  and  him  who  shall  sue  in  any 
of  his  majesty's  courts  of  record ;  and  to  be  disabled  from 
being  admitted  to  the  order  of  priest  for  one  whole  year 
then  next  following." 

And  to  read  the  Holy  Scriptures."] — This  power  is  ex- 
pressly given  to  him  in  the  act  of  ordination  before  mentioned. 

To  search  for  the  sick,  poor  and  impotent] — This  is  the 
most  ancient  duty  of  a  deacon,  and  the  immediate  cause 
of  the  institution  of  the  order.  This  rule  was  made  in 
England  while  the  poor  subsisted  chiefly  by  voluntary 
charities,  and  before  the  settlement  of  rates  or  other  fixed 
and  certain  provisions ;  pursuant  to  which  provision,  our 
laws  have  devolved  that  care  upon  the  churchwardens  and 
overseers  of  the  poor ;  which  last  office  was  created  on 
purpose  for  that  end  (z). 

And  to  intimate  their  Estates,  Names  and  Places  where 
they  dwell y  unto  the  Curate.] — That  is,  to  the  rector  or 
vicar,  who  has  the  cure  of  souls. 

And  here  it  is  obvious  to  remark  the  ambiguity  of  the 
word  curate,  like  the  word  minister;  sometimes  it  ex- 
presses the  person,  whether  priest  or  deacon,  who  offici- 
ates under  the  rector  or  vicar,  employed  by  him  as  his 
assistant,  or  to  supply  the  place  in  his  absence ;  sometimes 
it  denotes  the  person  officiating  in  general,  whether  he  be 
rector,  vicar,  or  assistant  curate,  or  whosoever  performs 
the  service  for  that  time:  sometimes  it  denotes  exclu- 
sively (as  in  this  place)  the  rector,  vicar,  or  person  beneficed, 
who  has  curam  animarum. 
Powers  and  So  far  the  office  of  a  deacon  is  to  be  collected  from  the 

duties  of  a        rubric  in  the  form  of  ordination,  and  from  the  form  itself. 
eac    '  And  forasmuch  as  he  is  hereby  permitted   to  baptize, 

catechise,  to  preach,  to  assist  in  the  administration  of  the 
Lord's  Supper ;  so  also,  Dr.  Watson  observes,  by  parity  of 
reason  he  has  used  to  solemnize  matrimony,  and  to  bury 
the  dead  (a). 

(y,  Gibs.  150.        (*)  Gibs.  159.        (a)  Wats.  c.  14. 
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f;J<  And  in  general  it  seems  that  he  may  perform  all  the 

^:  other  offices  in  the  liturgy,  which  a  priest  can  do,  except 

^-  only  consecrating  the  sacrament  of  the  Lord's  Supper  (as 

■>  has  been  said),  and  except  also  the  pronouncing  of  the 

absolution. 

Here  we  may  observe  the  ambiguous  signification  of  the 
word  priest,  as  before  was  observed  of  the  words  minister 
and  curate  ;  sometimes  it  is  understood  to  signify  a  person  in 
priest's  orders  only ;  at  other  times,  and  especially  in  the 
rubric,  it  is  used  to  signify  the  person  officiating,  whether 
he  be  in  priest's  or  only  in  deacon's  orders:  and  m  general, 
the  words  priest,  minister,  and  curate  seem  indiscrimi- 
nately to  be  applied  throughout  the  Liturgy,  to  denote  the 
clergyman  who  is  officiating,  whether  he  be  rector,  vicar, 
assistant  curate,  priest,  or  deacon. 

The  argument  to  evince  that  the  priest  only,  and  not 
a  deacon,  has  power  to  pronounce  the  Absolution,  seems 
most  evidently  to  be  deduced  from  the  acts  of  ordination 
before  mentioned.  To  the  deacon,  it  is  said;  "  Take  thou 
authority  to  read  the  gospel,  and  to  preach:"  to  the  priest, 
it  is  said,  "  Receive  tne  Holy  Ghost. — Whose  sins  thou 
dost  forgive,  they  are  forgiven;  and  whose  sins  thou  dost 
retain,  they  are  retained." 

Moreover,  until  a  person  is  admitted  to  the  order  of  Deacons  not 
priesthood,  he  is  not  capable  of  any  benefice  or  ecclesias-  ?*Patjle  of 

t:i  \z       /jl\  benefices, 

tacal  promotion  (0). 

Dr.  Gibson  refers  to  13  Eliz.  c.  12,  which  enacts,  that 
no  person  shall  be  admitted  to  any  benefice  unless  he  be  of 
the  age  of  three  and  twenty  years,  and  a  deacon  at  the 
least;  and  directs  that  every  person  admitted  to  a  benefice 
with  cure  shall  be  admitted  to  minister  the  sacraments 
within  one  year  after  his  induction,  if  he  be  not  so  ad- 
mitted before,  under  pain  of  deprivation.  But  14  Car.  2, 
c.  4,  s.  10,  extends  the  restriction  by  declaring,  that  no 
person  shall  be  capable  to  be  admitted  to  any  benefice,  nor 
to  administer  the  sacrament,  before  such  time  as  he  shall 
be  ordained  priest,  according  to  the  form  prescribed  by  the 
Book  of  Common  Prayer,  under  the  penalty  of  100/.  and 
disability  to  be  admitted  into  the  order  of  priest  for  the 
space  of  one  year  next  following  (c). 

And  by  the  same  section,  No  person  shall  be  capable 
to  be  admitted  to  any  parsonage,  vicarage,  benefice,  or 
other  ecclesiastical  promotion  or  dignity,  before  he  be  or- 
dained priest :  on  pain  of  100/. ;  half  to  the  king,  and  half 
to  be  equally  divided  between  the  poor  and  the  informer. 

(b)  Gibs.  146.  (c)  Wats.  p.  142. 
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Noteren 
donatiyee. 


Neither  is  a  person  that  is  merely  a  layman,  or  that  is 
only  a  deacon,  capable  of  a  donative:  for  although  he  who 
has  a  donative  may  come'  into  the  same  by  lay  donation, 
and  not  by  admission  and  institution,  yet  his  function  is 
spiritual  (d). 

So  that  he  who  is  no  more  than  a  deacon  can  only  use 
his  orders  either  as  a  chaplain  to  some  family,  or  as  a 
curate  to  some  priest,  or  as  a  lecturer  without  title  :  for  the 
prebendaries  of  some  prebends  in  cathedral  and  collegiate 
churches  are  to  read  lectures  there,  by  the  appointment  of 
the  founders  thereof,  and  may  from  thence  be  called  lec- 
turers ;  but  these  places  are  of  the  number  of  ecclesiastical 
f)romotions,  to  which  the  incumbents  are  admitted  by  eol- 
ation or  institution,  of  which  a  deacon  as  aforesaid  is  not 
therefore  capable ;  yet  the  king's  professor  of  the  law 
within  the  University  of  Oxford  might,  until  recent  statutes, 
have  and  hold  the  prebend  of  Shipton  within  the  cathedral 
church  of  Sarum,  united  and  annexed  to  the  place  of  the 
same  king's  professor  for  the  time  being,  although  that 
the  said  professor  be  but  a  layman  (<?). 


License  to 
preach. 


Parson  de 
facto. 


Sect.  13. — General  Office  of  Priests. 

A  priest  by  his  ordination  receives  authority  to  preach 
the  word  of  God,  and  to  consecrate  and  administer  the 
Holy  Communion,  in  the  congregation  where  he  shall  be 
lawfully  appointed  thereunto. 

Yet,  notwithstanding  by  Canon  36  of  1603,  he  may  not 
preach  without  a  licence  either  of  the  archbishop,  or  of  the 
bishop  of  the  diocese  where  he  is  placed,  under  their  hands 
and  seals,  or  of  one  of  the  two  universities  under  their  seals 
likewise. 

But  induction  into  a  benefice  has,  for  a  lone  period,  been 
deemed  to  give  an  authority  to  preach  to  the  person  in- 
ducted^). 

Dr.  Watson  says,  that  if  a  person,  who  is  a  mere  lay- 
man, be  admitted  and  instituted  to  a  benefice  with  cure, 
and  administers  the  sacrament,  marry  and  the  like ; 
these,  and  all  other  spiritual  acts  performed  by  him  during 
the  time  he  continues  parson  in  fact,  are  good ;  so  that  the 
persons  baptized  by  him  are  not  to  be  re-baptized,  nor 

Eersons  married  by  him  to  be  married  again,  to  satisfy  the 
tw  GO- 


(d)  1  Inst.  344. 

(e)  Wats.  c.  14 ;  14  Car.  2,  c.  4, 
8.29. 

(/)  Hawker  v.  Cbm,  1  Cone. 


Rep.  288,  per  Lord  Stowell ;  s.  22 
of  4  Geo.  4,  c.  76. 
(g)  Wats.  c.  14 ;  Cro.  Eliz.  775. 
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Sect.  14. — Exhibiting  Letters  of  Orders. 

By  Can.  137  of  1603,  "  Every  parson,  vicar,  and  curate, 
shall  at  the  bishop's  first  visitation,  or  at  the  next  visita- 
tion after  his  admission,  show  and  exhibit  unto  him  his 
letters  of  orders,  to  be  by  him  either  allowed,  or  (if  there 
be  just  cause)  disallowed  and  rejected  ;  and  being  by  him 
approved,  to  be  sicned  by  the  registrar ;  the  whole  fees  for 
which,  to  be  paid  but  once  in  the  whole  time  of  every 
bishop,  and  afterwards  but  half  the  said  fees." 

"  No  curate  shall  be  admitted  to  officiate  in  another 
diocese,  unless  he  bring  with  him  his  letters  of  orders  "(h). 

Can.  39.  "  No  bishop  shall  institute  any  to  a  benefice 
who  hath  been  ordained  by  any  other  bishop,  except  he 
first  show  unto  him  his  letters  of  orders." 

It  used  to  be  the  old  law  in  relation  to  the  privilege  Benefit  of 
called  "  benefit  of  clergy,"  that  it  must  be  proved  by  letters  ^^ST- 
of  orders,  or  a  certificate  by  the  ordinary.     See  4  Henry 
VII.  c.  13. 


Sect.  15. — Archbishop  Wake's  Directions  to  the  Bishops 
of  his  Province  in  relation  to  Orders. 

It  is  judged  proper  here  to  subjoin  Archbishop  Wake's  ^T^b,i8? C2L 
letter  to  the  bishops  of  the  province  of  Canterbury,  dated 
June  5,  1716,  which,  although  it  concerns  other  matters 
besides  those  of  ordination,  yet  since  the  due  conferring  of 
orders  appears  to  be  the  principal  regard  thereof,  it 
seems  best  to  insert  the  same  entire  in  this  place ;  and 
to  refer  to  it  here  at  large  from  those  other  places,  unto 
which  it  has  some  relation. 

As  to  its  authority,  it  is  certain  (as  has  been  observed 
before)  that  in  itself  it  has  not  the  force  of  law,  nor  is  it 
so  intended,  or  to  be  of  any  binding  obligation  to  the 
church,  further  than  the  archbishops  and  bishops  from 
time  to  time  shall  judge  expedient ;  I  mean  as  to  those 

1>arts  of  it  which  only  concern  matters  that  the  law  has 
eft  indefinite,  and  discretionary  in  the  archbishops  and 
bishops.  Other  parts  thereof  are  only  inforcements  of 
what  was  the  law  of  the  church  before ;  and  those,  with- 
out doubt,  are  of  perpetual  obligation :  not  by  the  autho- 
rity of  these  injunctions,  but  by  virtue  of  the  laws  upon 
which  they  are  founded. 

"  My  very  good  lord, 
"  Being  by  the  providence  of  God  called  to  the  metro- 


(h)  Arnnd.,  Lindw.  48. 
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Archbishop  political  see  of  this  province,  I  thought  it  incumbent  upon 
Wake's  letter.    me  ^o  consult  as  man y  of  my  brethren,  the  bishops  of  the 

same  province,  as  were  here  met  together  during  this 
session  of  parliament,  in  what  manner  we  might  best 
employ  that  authority  which  the  ecclesiastical  laws  now 
in  force,  and  the  custom  and  laws  of  this  realm,  have 
vested  in  us,  for  the  honour  of  God,  and  for  the  edification 
of  his  Church,  committed  to  our  charge  :  And  upon  serious 
consideration  of  this  matter,  we  all  of  us  agreed  in  the 
same  opinion  that  we  should,  by  the  blessing  of  God  upon 
our  honest  endeavours,  in  some  measure  promote  these 
good  ends,  by  taking  care  (as  much  as  in  us  lieth)  that  no 
unworthy  persons  might  hereafter  be  admitted  into  the 
sacred  ministry  of  the  Church :  nor  any  be  allowed  to  serve 
as  curates  but  such  as  should  appear  to  be  duly  qualified 
for  such  an  employ;  and  that  all  who  officiated  in  the 
room  of  any  absent  ministers,  should  reside  upon  the  cures 
which  they  undertook  to  supply,  and  be  ascertained  of  a 
suitable  recompence  for  their  labours. 

"  In  pursuance  of  those  resolutions,  to  which  we  unani- 
mously agreed,  I  do  now  very  earnestly  recommend  to 
you ; 

"  (I.)  That  you  require  of  every  person  who  desires  to 
be  admitted  to  holy  orders,  that  he  signify  to  you  his 
name  and  place  of  abode,  and  transmit  to  you  his  testi- 
monial, and  a  certificate  of  his  age  duly  attested,  with 
the  title  upon  which  he  is  to  be  ordained,  at  least  twenty 
days  before  the  time  of  ordination ;  and  that  he  appear  on 
Wednesday,  or  at  farthest  on  Thursday  in  Ember  week,  in 
order  to  his  examination. 

"  (II.)  That  if  you  shall  reject  any  person,  who  applies 
for  holy  orders  upon  the  account  of  immorality  proved 
against  him,  you  signify  the  name  of  the  person  so  re- 
jected, with  the  reason  of  your  rejecting  him,  to  me, 
within  one  month ;  that  so  I  may  acquaint  the  rest  of  my 
suffragans  with  the  case  of  such  rejected  person  before  the 
next  ordination. 

"  (III.)  That  you  admit  not  any  person  to  holy  orders, 
who  having  resided  any  considerable  time  out  of  the  uni- 
versity, does  not  send  to  you,  with  his  testimonial,  a  certi- 
ficate signed  by  the  minister,  and  other  credible  inhabitants 
of  the  parish  where  he  so  resided,  expressing  that  notice 
was  given  in  the  church,  in  time  of  divine  service,  on 
some  Sunday,  at  least  a  month  before  the  day  of  ordina- 
tion, of  his  intention  to  offer  himself  to  be  ordained  at 
such  a  time ;  to  the  end  that  any  person  who  knows  any 
impediment,  or  notable  crime,  for  which  he  ought  not  to 
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be  ordained,  may  have  opportunity  to  make  his  objections 
against  him. 

"  (IV.)  That  you  admit  not  letters  testimonial,  on  any 
occasion  whatsoever,  unless  it  be  therein  expressed,  for 
what  particular  end  and  design  such  letters  are  granted ; 
nor  unless  it  be  declared  by  those  who  shall  sign  them, 
that  they  have  personally  known  the  life  and  behaviour  of 
the  person  for  the  time  by  them  certified ;  and  do  believe 
in  their  conscience,  that  he  is  qualified  for  that  order, 
office,  or  employment,  to  which  he  desires  to  be  ad- 
mitted. 

"  (V.)  That  in  all  testimonials  sent  from  any  college  or 
hall,  in  either  of  the  universities,  you  expect  uiat  they  be 
signed,  as  well  as  sealed;  and  that  among  the  persons 
signing,  the  governor  of  such  college  or  hall,  or,  in  his 
absence,  the  next  person  under  such  governor,  with  the 
dean,  or  reader  of  divinity,  and  the  tutor  of  the  person  to 
whom  the  testimonial  is  granted  (such  tutor  being  in  the 
college,  and  such  person  being  under  the  degree  of  master 
of  arts),  do  subscribe  their  names. 

"  (VI.)  That  you  admit  not  any  person  to  holy  orders 
upon  letters  dimissory,  unless  they  are  granted  by  the 
bishop  himself,  or  guardian  of  the  spiritualties  sede  vacante; 
nor  unless  it  be  expressed  in  such  letters,  that  he  who 
grants  them,  has  fully  satisfied  himself  of  the  title  and 
conversation  of  the  person  to  whom  the  letter  is  granted. 

"(VII.)  That  you  make  diligent  inquiry  concerning 
curates  in  your  diocese,  and  proceed  to  ecclesiastical  cen- 
sures against  those  who  shall  presume  to  serve  cures 
without  being  first  duly  licensed  thereunto ;  as  also  against 
all  such  incumbents  who  shall  receive  and  employ  them, 
without  first  obtaining  such  licence. 

"  (  VIII.)  That  you  do  not  by  any  means  admit  of  any 
minister,  who  removes  from  any  other  diocese,  to  serve  as 
a  curate  in  yours,  without  testimony  of  the  bishop  of 
that  diocese,  or  ordinary  of  the  peculiar  jurisdiction  from 
whence  he  comes,  in  writing,  of  his  honesty,  ability, 
and  conformity  to  the  ecclesiastical  laws  of  the  Church  of 
England. 

"  (IX.)  That  you  do  not  allow  any  minister  to  serve 
more  than  one  church  or  chapel  in  one  day,  except  that 
chapel  be  a  member  of  the  parish  church,  or  united  there- 
unto ;  and  unless  the  said  church  or  chapel  where  such  a 
minister  shall  serve  in  two  places,  be  not  able  in  your 
judgment  to  maintain  a  curate. 

"(X.)  That  in  the  instrument  of  licence  granted  to 
any  curate,  you  appoint  him  a  sufficient  salary,  according 
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Arrc?b,id?op       *°  *^e  power  vested  in  you  by  the  laws  of  the  church,  and 
e  b  letter.   ^e  particular  direction  of  a  late  act  of  parliament  for  the 
better  maintenance  of  curates. 

"(XI.)  That  in  licences  to  be  granted  to  persons  to 
serve  any  cure,  you  cause  to  be  inserted,  after  the  mention 
of  the  particular  cure  provided  for  by  such  licences,  a 
clause  to  this  effect  (or  in  any  other  parish  within  the 
diocese,  to  which  such  curate  shall  remove  with  the  con- 
sent of  the  bishop). 

"  (XII.)  That  you  take  care,  as  much  as  possible,  that 
whosoever  is  admitted  to  serve  any  cure,  do  reside  in  the 
parish  where  he  is  to  serve ;  especially  in  livings  that  are 
able  to  support  a  resident  curate :  and  where  that  cannot 
be  done,  that  they  do  at  least  reside  so  near  to  the  place 
that  they  may  conveniently  perform  all  their  duties  both 
in  the  church  and  parish, 

"  These,  my  lord,  were  the  orders  and  resolutions,  to 
which  we  all  agreed ;  and  which  I  do  hereby  transmit  to 
you ;  desiring  you  to  communicate  them  to  the  clergy  of 
your  diocese,  with  an  assurance  that  you  are  resolved,  by 
the  grace  of  God,  to  direct  your  practice  in  these  parti- 
culars agreeably  thereunto.  And  so  commending  you  to 
the  blessing  of  God  in  these,  and  all  your  other  pious 
endeavours  for  the  service  of  his  Church,  I  heartily 
remain,  My  very  good  lord, 

Your  truly  affectionate  brother, 

W.  Cant." 
^hbS's  n  (!•)   That  you  require  of  every  Person,  frc]-By  this 
letter.  first  article  six  things  are  required,  viz. 

(1.)  That  he  signify  to  you  his  Name  and  Place  of 
Abode,']— It  may  be  so  ordered,  that  this  shall  be  set  forth 
in  the  testimonial,  or  title,  or  both;  but  it  seems  rather, 
that  by  this  article  a  distinct  instrument  is  required  for  the 
signification  thereof. 

(2.)  And  transmit  to  you  his  Testimonial."] — Accord- 
ing to  the  34th  canon  of  1603,  and  the  fourth  and  fifth 
articles  of  these  directions. 

(3.)  And  a  Certificate  of  his  Age  duly  attested.] — That 
is,  from  the  register  book,  under  the  hands  of  the  minister 
and  churchwardens  of  the  parish  where  he  was  baptized ; 
or,  where  they  cannot  be  had,  by  other  sufficient  testimony. 

(4.)  With  the  Title  upon  which  he  is  to  be  ordained.] — 
According  to  the  tenor  of  the  33rd  canon  before  men- 
tioned. 

(5.)  At  least  twenty  Days  before  the  Time  of  Ordina- 
tion."]— By  the  canons  aforesaid,  the  title  and  testimonial 
are  required  to  be  exhibited  at  the  time  of  ordination :  but 
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by  these  directions,  they  are  to  be  transmitted  for  so  long 
time  before,  as  that  there  may  be  an  opportunity  to  make 
inquiry,  if  needful,  into  any  of  the  particulars  therein 
contained. 

(6.)  And  that  he  appear  on  Wednesday,  or  at  farthest 
on  Thursday,  in  Ember  Week.~] — This  is  agreeable  to  the 
canon  law  before  mentioned  out  of  Lindwood,  that  he  shall 
appear  on  the  fourth  day  before  the  ordination. 

(II.)  That  if  you  shall  reject,  #•<?.]  —This  second  article, 
of  signifying  the  names  of  persons  rejected  for  immorality 
to  the  archbishop,  is  a  prudent  caution ;  and  was  not  pro- 
vided for  before  by  'any  law. 

(III.)  That  you  admit  not  any  Person,  jpc] — This 
article,  concerning  notice  to  be  given  in  the  church,  is  also 
a  reasonable  provision,  and  agreeable  to  foreign  practice 
(as  has  been  observed)  although  not  particularly  enjoined 
by  any  law  in  our  church. 

In  the  later  directions,  as  delivered  by  the  archbishops  in 
after  years,  there  was  an  alteration  in  this  article :  instead 
of  the  expression,  that  the  minister  and  others  shall  certify 
"  that  notice  was  given  in  the  church  of  his  intention  to 
offer  himself  to  be  ordained  at  such  a  time,  to  the  end  that 
any  person  who  knows  any  impediment  or  notable  crime, 
for  the  which  he  ought  not  to  be  ordained,  may  have  oppor- 
tunity to  make  his  objections  against  him,"  (that  is,  to  the. 
bishop,  as  it  seems);— it  then  ran,  that  they  shall  cer- 
tify, "  that  such  notice  was  given,  and  that  upon  such  notice 
given  no  objections  have  come  to  their  knowledge,  for  the 
which  he  ought  not  to  be  ordained?  (which  implies  the 
objections  to  be  notified  to  the  persons  signing  the  certifi- 
cate.) 

(IV.)  That  you  admit  not  Letters  testimonial,  frc] — 
This  and  the  next  article  concerning  testimonials,  are 
supplementary  to  the  34th  canon ;  and  for  their  obliga- 
tion do  depend  on  these  injunctions,  and  not  on  any 
fixed  law ;  and  therefore  may  be  varied  from  time  to  time, 
as  the  archbishops  and  bishops  shall  see  cause. 

(V.)  That  in  all  Testimonials  sent  from  any  College, 
g-c] — By  the  canon,  the  common  seal  only  of  the  college 
was  required,  which  indeed  of  itself  (as  in  all  other  bodies 
corporate)  implies  a  consent  of  the  major  part  of  the 
society :  this  article  farther  requires  a  Quorum  (as  it 
were) ;  namely,  that  of  the  said  major  part,  the  head  of 
the  college,  the  dean,  and  the  tutor,  be  three ;  and  the 
same  to  appear  by  the  subscription  of  their  names.  So 
that  ordinarily  it  seems  to  be  in  the  power  of  any  one 
of  those  three,  to  prohibit  any  person  of  their  college  from 
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Commentary      being  ordained;  which  thing  perhaps  may  require  some 
on  archbishop's  farther  consideration.     And  it  is  much  to  the  honour  of 
e     "  the  universities,  that  for  so  long  a  time  there  have  been 

no  instances  of  the  abuse  of  this  power. 

(VI.)  That  you  admit  not  any  Person  into  Holy 
Orders  upon  Letters  dimissory,  frc.l — The  article  con- 
cerning  letters  dimissory  is  only  an  admonition  to  put  in 
due  execution,  what  was  the  law  of  the  church  before. 

(VII.)  That  you  make  diligent  inquiry  concerning 
Curates  in  your  Diocese  who  shall  presume  to  serve 
Cures  without  being  first  duly  licensed?]  —  The  substance 
of  this  article,  concerning  tlfe  licensing1  of  curates,  was 
enjoined  before  by  several  canons  of  the  church. 

(VIII.)  That  you  do  not  by  any  means  admit  of  any 
Minister,  who  removes  from  another  Diocese,  to  serve  as 
a  Curate  in  yours,  without  Testimony  of  the  Bishop  of 
that  Diocese,  of  his  honesty,  ability,  $•£?.] — This  article, 
concerning  curates  bringing  testimonials  from  other  dio- 
ceses, is  nearly  in  the  words  of  the  48th  canon  of  1603. 

In  the  present  rules,  instead  of  the  word  honesty  (which 
is  taken  from  the  canon),  are  inserted  the  words  good  life. 

(IX.)  That  you  do  not  allow  any  Minister  to  serve 
more  than  one  Church  or  Chapel  in  one  Day.] — This 
article  also  is  in  the  words  of  the  48th  canon. 

(X.)  That  in  the  Instrument  of  Licence  granted  to  any 
Curate,  you  appoint  him  a  sufficient  Salary,  according  to 
the  Power  vested  in  you  by  the  Laws  of  the  ChurchT] — 
There  seems  to  be  no  particular  law  of  the  church,  by 
which  any  certain  sum  is  limited  for  the  stipend  of  curates 
in  general,  but  such  as  are  obsolete  and  ineffectual  by 
reason  of  the  great  alteration  in  the  value  of  money.  But 
the  ordinary  may  refuse  to  license  the  curate,  unless  the 
incumbent  shall  in  his  nomination  and  appointment  pro- 
mise to  pay  unto  the  curate  such  a  certain  annual  sum.* 

And  the  particular  direction  of  a  late  Act  of  Parlia- 
ment."]— Which*  act  is  that  of  13  Ann.  c.  11,  now  repealed, 
for  the  curates  of  non-residents  only ;  by  which  the  or- 
dinary has  power,  according  to  the  value  of  the  living 
and  the  difficulty  of  the  cure,  to  appoint  a  salary  not  ex- 
ceeding fifty  pounds  a  year,  nor  less  than  twenty. 

(XL)  The  clause  to  be  inserted  in  the  licence,  that 
the  same  shall  serve  for  any  other  parish  within  the  dio- 
cese, is  not  enjoined  by  any  express  law,  but  is  very  rea- 
sonable, being  intended  for  the  benefit  of  curates,  that 
having  been  once  examined  and  approved  by  the  ordinary, 
they  shall  not  need  to  be  at  the  expense  of  a  new  licence  for 
any  other  place  unto  which  they  shall  remove  within  the 
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diocese.— Which  clause  is  omitted  out  of  the  present  di- 
rections, supposing  it  perhaps  to  be  unnecessary,  in  a 
matter  the  utility  whereof  is  self-evident. 

(XII.)  This  article  concerning  the  curate's  residence, 
within  the  parish  is  agreeable  to  the  ancient  laws  of  the 
church :  and  if  the  curate  shall  not  comply  with  the  or- 
dinary's directions  therein,  the  said  ordinary  may  with- 
draw his  licence. 

This  letter  was  republished  for  some  years :  and  to 
these  directions  two  others  were  subjoined : 

One  is,  That  you  be  very  cautious  in  accepting  resigna-  Later  direc- 
tions  ;  and  endeavour,  with  the  utmost  care,  by  every  legal  toon8, 
method,  to  guard  against  corrupt  and  simoniacal  pre- 
sentations to  benefices^] — This  seems  to  be  intended  to 
counteract  the  purpose  of  bonds  of  resignation ;  for  if  the 
bishop  will  not  accept,  the  resignation  is  ineffectual. 

The  other  is,  That  your  clergy  be  required  to  wear 
their  proper  habits,  preserving  always  an  evident  and 
decent  distinction  from  the  laity  in  their  apparel ;  and  to 
show,  in  their  whole  behaviour,  that  seriousness,  gravity 
and  prudence,  which  becomes  the  function ;  abstaining 
from  all  unsuitable  company  and  diversions.] — The  word 
canonical,  with  respect  to  the  habit,  seems  to  have  been 
purposely  omitted ;  since  no  certain  standard  of  dress  can  be 
conveniently  limited  by  any  canon  or  other  law;  and  there- 
fore general  directions  can  only  be  applicable  in  such  cases. 

Upon  the  whole,  with  respect  to  the  matter  before  us,  Summary  o£ 
whilst  these  directions  continue  to  be  the  rule  in  practice,  «qn*rites  for 
there  are  these  five  instruments  to  be  transmitted  to  the  JJJJy  orders,0* 
bishop,  at  least  twenty  days  before  the  time  of  ordination, 
by  every  person  desiring  to  be  ordained ;  viz. 

First,  a  signification  of  his  name  and  place  of  abode. 

Secondly,  a  certificate  of  publication  having  been  made 
in  the  church,  of  his  design  to  enter  into  holy  orders. 

Thirdly,  letters  testimonial  of  his  good  life  and  behaviour. 

Fourthly,  certificate  of  his  age. 

Fifthly,  the  title  upon  which  he  is  to  be  ordained. 

And  moreover,  if  ne  comes  for  priest's  orders,  he  must 
exhibit  to  the  bishop  his  letters  of  orders  for  deacon. 

Form  of  a  Title  for  Orders. 

There  is  no  particular  form  of  a  title  prescribed  by  any  Form  of  title. 
canon,  or  other  law :  that  which  is  most  usual  and  approved 
seems  to  be  as  follows : 

To  the  Right  Reverend  Father  in  God  Richard  Lord  Bishop  of 
London. 

These  are  to  certify  your  lordship,  that  I,  A.  BM  rector  [or  vicar] 
of ,  in  the  county  of ,  and  your  lordship's  diocese  of  London, 
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do  hereby  ruminate  and  appoint  C.  D.  to  perform  the  office  of  a  curate 

in  my  church  of  aforesaid,  and  do  promise  to  allow  him  the 

yearly  sum  of for  his  maintenance  in  the  same,  and  to  continue 

him  to  officiate  in  my  said  church  until  he  shall  be  otherwise  provided 
of  some  ecclesiastical  preferment,  unless  by  fault  by  him  committed  he 
shall  be  lawfully  removed  from  the  same.  And  I  do  solemnly  declare, 
that  I  do  not  fraudulently  give  this  certificate  only  to  entitle  the  said 
C.  D.  to  receive  holy  orders,  but  with  a  real  intention  to  employ  him  in 
my  said  church  according  to  what  is  before  expressed.  Witness  my 
hand  this  —  day  of ,  in  the  year  of  our  Lord . 

Form  of  a  Testimonial  for  Orders. 

Form  of  teeti-        The  canon  and  the  statute  before  mentioned  evidently 
moniaL  make  a  distinction  between  the  testimonial  for  deacon's, 

and  the  testimonial  for  priest's,  orders.  In  pursuance 
whereof,  for  deacon's  orders,  no  more  by  the  canon 
seems  to  be  required  than  this : 

If  it  is  from  a  college : 

We  the  master  and  fellows  of college,  in ,  do  hereby  testify, 

that  A.  B.,  whose  life  and  behaviour  we  have  known  for  the  space  of 
three  years  now  last  past,  is  a  person  of  good  life  and  conversation. 
Given  under  the  seal  of  our  college,  the  —  day  of  — ,  tn  the  year 
of  our  Lord . 

If  it  is  not  from  a  college : 

We  whose  names  and  seals  are  hereunto  set,  do  hereby  testify,  that 
A.  B.,  whose  life  and  behaviour  we  have  known  for  the  space  of  three 
years  now  last  past,  is  a  person  of  good  life  and  conversation.  Given 
under  our  hands  and  seals  the  —  day  of  — ,  in  the  year  of  our 
Lord  — . 

But  something  more  is  required  in  the  testimonial  for 
priest's  orders  by  the  aforesaid  statute  of  13  Eliz.  c.  12. 
As  thus : 

We do  hereby  testify,  that  A.  B.,  whose  life  and  behaviour  we 

have  known  for  the  space  of  three  years  now  last  past,  is  a  person  of 
good  and  honest  life  and  conversation,  and  professes  the  doctrine  ex- 
pressed in  the  articles  of  religion  agreed  upon  by  the  archbishops  and 
bishops  of  both  provinces,  and  the  whole  clergy  in  the  convocation  holden 
at  London,  in  the  year  of  our  Lord  one  thousand  five  hundred  and  sixty 
two.     Given  under,  dec. 

But  by  the  aforesaid  directions  of  Archbishop  Wake, 
somewhat  further  is  required  in  the  testimonial  both  for 
deacon's  and  for  priest's  orders;  namely,  (1)  that  the  same 
do  express  for  what  particular  end  and  design  it  is  granted ; 
and  (2)  that  the  persons  signing  the  same  do  declare 
therein,  that  they  have  personally  known  the  life  and 
behaviour  of  the  person  for  the  time  by  them  certified ; 
and  (3)  that  they  do  believe  in  their  conscience,  that  he  is 

Qualified  for  that  order,  office  or  employment  to  which  he 
esires  to  be  admitted ;  and  (4)  that  if  the  testimonial  is 
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from  a  college,  it  be  signed  as  well   as  sealed  by  the 
particular  members  of  the  college  therein  specified. 

It  does  not  appear  to  have  been  clearly  understood, 
what  the  intention  was  in  directing  that  the  testimonial 
should  express  for  what  particular  end  and  design  it  is 
granted:  the  causes  usually  alleged  are,  that  it  is  a  man's 
duty  to  bear  witness  to  the  truth;  that  the  party  has 
requested  such  testimonial;  and  that  they  are  willing  to 
comply  with  such  request :  But  these  (such  as  they  are) 
are  general  reasons,  and  do  not  at  all  express  the  special 
end  and  design  of  granting  such  a  particular  testimonial. 
However,  the  usual  form  of  a  testimonial,  according  to 
Mr.  Ecton,  is  to  this  effect : 

"  To  all  Christian  people  to  whom  these  presents  may  come. 

"  Whereas  piety  and  humanity  do  oblige  us  to  bear  witness  to  the 
truth ;  and  whereas  A.  B.  bachelor  of  arts  has  requested  our  letters 
testimonial  of  his  laudable  life  and  probity  of  manners  to  be  granted  to 
him :  We,  being  willing  to  comply  tvith  his  so  just  a  request,  do  testify 
by  these  presents,  that  the  aforesaid  A.  B.  having  been  personally 
known  to  us  for  the  space  of  three  years  last  past,  has  led  his  life 
piously,  soberly  and  honestly;  has  diligently  applied  himself  to  his 
studies  ;  and  has  not  (so  far  as  we  know)  ever  held,  written  or  taught  . 
any  thing  but  what  the  Church  of  England  approves  of  and  maintains; 
and  moreover,  we  think  him  worthy  (if  it  shall  so  seem  good  to  those 
whom  it  may  concern)  to  be  promoted  to  the  holy  order  of  deacon  [or 

priest"].    In  witness  whereof  we  have  hereunto  set  our  hands  the 

day  of  — — ,  in  the  year  of  our  Lord         ." 

Or  thus  (according  to  Dr.  Grey) : 

"  To  the  Right  Reverend  Father  in  God  Richard  Lord  Bishop  of 
Lincoln. 

"  Whereas  A.  B.,  of College  in  - ,  desiring  to  be  admitted  to 

the  holy  order  of  deacon  [or  priest],  has  requested  our  letters  testi- 
monial of  his  laudable  life  ana  integrity  of  manners  to  be  granted  to 
him ;  We  whose  names  are  under  written  do  testify  by  these  presents, 
that  the  aforesaid  A.  B.  for  three  years  last  past,  of  our  personal 
knowledge,  has  led  his  life  piously,  soberly  and  honestly,  has  dili- 
gently applied  himself  to  the  study  of  good  learning,  and  has  not  (so 
far  as  we  knmo)  held  or  published  any  thing  but  what  the  Church  of 
England  approves  of  and  maintains  ;  and  moreover,  we  think  him  worthy 
to  be  admitted  to  the  holy  order  of  deacon  [or  priest].    In  witness 

whereof  we  have  hereunto  subscribed  our  names  the day  of 

tn  the  year  of  our  Lord ." 

But  in  order  to  accommodate  the  same  more  strictly  to 
the  aforesaid  canon,  statute  and  direction  of  Archbishop 
Wake,  perhaps  the  form  might  be  more  regularly  thus : 

"  To  the  Right  Reverend  Father  in  God  Charles  Lord  Bishop  of 
Carlisle. 

"  Whereas  our  beloved  in  Christ,  A.  B.  bachelor  of  arts,  has  de- 
clared unto  us  his  intention  of  offering  himself  a  candidate  for  the  holy 
order  of deacon  ;  and  for  that  end  has  requested  our  letters  testimonial 
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Form  of  testi-    of  his  good  and  honest  life  and  conversation  and  other  due  qualifications, 
moniaL  to  be  granted  to  him ;  We  whose  names  and  seals  are  hereunto  set,  do 

testify  by  these  presents,  that  we  have  personally  known  the  life  and 
behaviour  of  the  aforesaid  A.  B./or  the  space  of  three  years  now  last 
past;  and  that  he  has,  during  the  said  time,  been  a  person  of  good 
and  honest  life  and  conversation ;  and  that  he  professes  the  doctrine 
expressed  in  the  Articles  of  Religion  agreed  upon  by  the  archbishops 
and  bishops  of  both  provinces,  and  the  whole  clergy,  in  the  Convocation 
holden  at  London  in  the  year  of  our  Lord  one  thousand  five  hundred 
and  sixty-two  ;  and  we  do  believe  in  our  consciences,  that  the  said  A.  B. 
is  qualified  to  be  admitted  (if  it  shall  so  please  your  lordship),  to  the 
holy  order  of  deacon  [or  priest].  Given  under  our  hands  and  seals  the 
day  of ,  in  the  year  of  our  Lord ." 

Hath  declared  unto  us  his  Intention  of  offering  himself 
a  Candidate  for  the  Holy  Order  of  Deacon.] — This, 
according  to  the  archbishop's  directions,  seems  to  ex- 
press the  particular  end  and  design  for  which  the  testi- 
L>nLd  is  Ranted. 

That  we  have  personally  known  the  Life  and  Behaviour , 
fycJ] — And  not  by  way  01  recital,  whose  life  and  behaviour 
we  have  known,  or  having  been  personally  known  unto  us, 
or  the  like ;  for  the  archbishop's  directions  in  this  case  do 
require  a  positive  declaration. 

And  that  he  has  during  the  said  Time  been  a  Person 
of  good  and  honest  Life  and  Conversation.] — This  is 
required  by  the  canon  and  the  statute  aforegoing:  And 
herein  the  persons  signing  the  testimonial  do  undertake 
for  his  behaviour. 

And  that  he  professes  the  Doctrine,  Sfc.~] — Herein  they 
undertake  for  his  orthodoxy :  and  this  by  the  statute  afore- 
said is  required  to  be  peremptory  and  express ;  and  not  so 
far  as  we  know,  or  the  like,  for  it  is  possible  they  may  not 
have  used  the  proper  means  of  information. 

And  we  do  believe  in  our  Consciences,  frc."] — In  order 
to  the  forming  of  which  belief,  some  sort  of  previous 
examination  of  the  party  by  the  persons  signing  the  testi- 
monial, seems  to  be  implied:  And  herein  they  under- 
take for  his  learning.  Whereas,  before,  for  deacon's 
orders,  they  did  only  take  upon  them  the  knowledge  of 
his  behaviour ;  for  priest's  orders,  of  his  behaviour  and 
orthodoxy  ;  but  now  for  both  by  these  directions,  they  are 
to  take  upon  them  the  knowledge  of  his  behaviour,  ortho- 
doxy and  learnina:  Although  this  last  is  most  properly 
the  bishop's  province,  and  not  at  all  the  less  so,  notwith- 
standing such  testimonial. 
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Sect.  16. — Foreign  Ordination. 

The  important  question  as  to  the  effect  of  foreign 
ordination  (t)  on  the  capacity  of  those  so  ordained  to  hold 
offices  in  the  English  Church,  and  conversely  the  autho- 
rity, canonical  and  constitutional,  to  ordain  ministers  who 
are  to  discharge  their  functions  out  of  England  will  be 
considered  in  a  later  chapter  (A).  It  may  be  as  well  to 
observe  here  that  the  following  statutes  relate  to  this 
subject : — 

24  Geo.  3,  sess.  2,  c.  35,  "  An  act  to  empower  the  Bishop  Statutes  npon 
of  London  for  the  time  being,  or  any  other  bishop  to  be  by  t*"8  subject, 
him  appointed,  to  admit  to  the  order  of  deacon  or  priest 

Srsons  being  subjects  or  citizens  of  countries  out  of  His 
ajestv's  dominions  without  requiring  them  to  take  the 
oath  of  allegiance  as  appointed  by  law." 

26  Geo.  3,  c.  84,  "  An  act  to  empower  the  Archbishop 
of  Canterbury  or  the  Archbishop  of  York  for  the  time 
being  to  consecrate  to  the  office  of  a  bishop  persons  being 
subjects  or  citizens  of  countries  out  of  His  Majesty's 
dominions."     (Now  repealed.) 

59  Geo.  3,  c.  60,  "  An  act  to  permit  the  Archbishops 
of  Canterbury  and  York  and  the  Bishop  of  London  for 
the  time  being  to  admit  persons  into  holy  orders  specially 
for  the  Colonies."  ... 

3  &  4  Vict.  c.  33, ts  An  act  to  make  certain  provisions 


(i)  The  sequel  of  the  passage 
from  the  Preface  to  the  Ordina- 
tion Service  cited  above,  p.  110, 
is,  "And  therefore  to  the  intent 
that  these  orders  may  be  con- 
tinned,  and  reverently  used  and 
esteemed  in  the  Church  of  Eng- 
land, no  man  shall  be  accounted 
or  taken  to  be  a  lawful  bishop, 
priest  or  deacon  in  the  Church 
of  England,  or  suffered  to  execute 
any  of  the  said  functions  except 
he  be  called,  tried,  examined  and 
admitted  thereunto  according  to 
the  form  hereafter  following,  or 
hath  had  formerly  episcopal  con- 
secration or  ordination  "  On  these 
last  words,  Bishop  Gibson  (vol.  i. 
p.  99)  remarks,  *'  This  last  clause 
seems  designed  to  allow  of 
Romish  converted  priests,  who 
were  ordained  by  bishops  before, 
and  whom  we  receive  without 
re -ordination  (if  they  renounce 

P.      VOL.  I. 


their  errors),  because  that  church 
preserves  the  order  of  bishops 
and  the  substance  of  the  primi- 
tive forms  in  her  ordinations, 
though  corrupted  with  many 
modern  superstitious  rights." 
Compare  14  Car.  2,  c.  4,  §  10, 
"unless  he  have  been  formerly 
made  a  priest  by  episcopal  ordi- 
nation,'1 and  the  3rd  sect,  of  39 
Geo.  3,  c.  60,  and  the  6th  sect, 
of  3  &  4  Vict  c.  33.  There  have 
been  several  instances  of  Roman 

Eriests  admitted  into  our  church ; 
ut  1  am  not  aware  of  any  case 
which  has  given  rise  to  a  dis- 
cussion on  the  validity  of  orders 
conferred  by  a  bishop  of  the 
Greek  Church.  See  Palmer  on 
Roman  orders  in  his  Antiquities 
of  the  English  Ritual. 

(k)  See  later  chapters  on  this 
subject. 
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Statutes  upon    and  regulations  in  respect  to  the  exercise  within  England 
this  subject       ^^  Ireland  of  their  office  by  the  bishops  and  clergy  of 

the  Protestant  Episcopal  Church  in  Scotland;  and  also 
to  extend  such  provisions  and  regulations  to  the  bishops 
and  clergy  of  the  Protestant  Episcopal  Church  in  the 
United  States  of  America;  and  also  to  make  further 
regulations  in  respect  to  bishops  and  clergy  other  than 
those  of  the  United  Church  of  England  and  Ireland." 

5  Vict.  c.  6,  "  An  act  to  amend  an  act  made  in  the 
twenty-sixth  year  of  the  reign  of  His  Majesty  King 
George  the  Third,  intituled  '  An  act  to  empower  the  Arch- 
bishop of  Canterbury  or  the  Archbishop  of  York  for  the 
time  being  to  consecrate  to  the  office  of  a  bishop  persons 
being  subjects  or  citizens  of  countries  out  of  His  Majesty's 
dominions.' " 

15  &  16  Yict.  c.  52,  "  An  act  to  enable  Colonial  and 
other  bishops  to  perform  certain  episcopal  functions  under 
commission  from  bishops  of  England  and  Ireland." 

16  &  17  Vict.  c.  49,  "  An  act  to  extend  the  provisions 
of  an  act  of  the  fifteenth  and  sixteenth  years  of  Her 
present  Majesty,  intituled  '  An  act  to  enable  Colonial  and 
other  bishops  to  perform  certain  episcopal  functions,  under 
commission  from  bishops  of  England  and  Ireland.9 " 

26  &  27  Vict.  c.  121,  "  An  act  to  establish  the  validity 
of  acts  performed  in  Her  Majesty's  possessions  abroad  by 
certain  clergymen  ordained  in  foreign  parts,  and  to  extend 
the  powers  of  Colonial  Legislatures  with  respect  to  such 
•clergymen." 

27  &  28  Vict.  c.  94,  "  An  act  to  remove  disabilities 
affecting  the  bishops  and  clergy  of  the  Protestant  Epis- 
copal Church  in  Scotland." 
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CHAPTER  IV. 


DEANS  AND  CHAPTERS. 


Sect.  1. — Preliminary. 

2. —  The  General  Law  as  to  Deans  and  Chapters. 
3. —  The  Law  since  the  Statutes  of  William  IV. 
and  Victoria. 


subject. 


Sect.  1. — Preliminary. 

The    subject    of  deans,  chapters  (/)  and  cathedrals  in  Divisions  of 
England  admits  of  the  following  divisions: 

1.  The  general  law  as  to  these  institutions. 

2.  The  law  since  the  statutes  of  William  the  Fourth 

and  Queen  Victoria. 
The  original  council  of  the  bishop  was,  as  has  been 
seen,  the  presbyterium,  that  is,  the  priests  and  deacons  of 
his  diocese.  Bishop  Augustine,  at  the  beginning  of  the 
fifth  century,  introduced  the  monastic  common  life,  or 
camobium,  among  his  clergy.  These  communities  gra- 
dually, during  the  interval  between  the  tenth  and  the 
twelfth  century,  became  powerful  and  richly  endowed 
corporations,  recognized  as  such  not  only  by  canons,  but 


(/)  Greg.  III.  9,  Sext.  III.  8. 

Ne  sede  vacante  aliquid  inno- 
vator, Greg.  III.  10. 

De  his  quae  fiunt  a  prolato  sine 
consensu  capituli,  III.  11. 

De  his  quae  fiunt  a  majori  parte 
capituli. 

C.  1,  XI.,  de  his  quad  fiunt 
(3, 11).  Cum  in  cunctis  ecclesiis, 
quod  pluribus  et  sanioribus  fra- 
tribus  visum  fuerit,  incunctanter 
debeat  observari;  grave  nimis  est, 
et  reprebensione  dignissimum, 
quod  per  quasdam  ecclesias  pauci 
quandoque  non  tarn  de  ratione 
quam  de  propria  voluntate  ad 
ordinationem  ecclesias ticara  pro- 
cedere  non  permittunt.  Quocirca 
prsesenti  decreto  statuimus,  ut 
nisi  a  paucioribus  et  inferioribus 
aliquia    rationabiliter    objectum 


fuerit  et  ostensum,  adpellatione 
remota,  provaleat  semper  et  suum 
consequatur  effectum,  quod  a 
majori  et  saniori  parte  capituli 
fuerit  constitutum.  —  G.  4,  XI. 
eod.  Ex  parte  tua  nobis  fuit, 
frater  archiepiscope,  intimatum, 
quod  ad  restaur  an  dam  fabricam 
Kothomagensis  ecclesia  tracta- 
tum  communiter  habuistis,  te 
postulante  ut  quilibet  canoni- 
corum  tecum  pariter  aliquam 
8Uorum  redituom  portionem  operi 
tarn  pio  et  necessario  deputaret. 
(Et  infra.)  Statuimus,  ut  si  quis 
vestmratuis,  frater  archiepiscope, 
et  majoris  et  sanioris  partis  ca- 
pituli statutis  super  hoc  duxerit 
resistendum,  obtineat  sententia 
plurimorum. 


L2 
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also  by  municipal  law,  and  with  cathedrals  privileged 
beyond  other  churches. 


Sect.  2. —  The  General  Laws  as  to  Deans  and  Chapters. 

Cathedral  j)Tm  Kennet  observes  in  his  Parochial  Antiquities,  that 

chapters.  ^   orjgjn   0f  the   different  cathedral  churches  in  this 

country  may  be  traced  to  three  different  classes  of  institu- 
tions. First,  an  establishment  consisting  of  a  bishop, 
dean  and  canons,  all  living  together  at  one  cathedral  city, 
whose  occupation  and  duty  was  the  maintenance  and 
diffusion  of  religion  throughout  the  diocese,  of  which  the 
cathedral  was  the  "  mater  ecclesia."  Of  this  class  are  all 
the  cathedral  foundations,  whatever  formal  variations  they 
may  have  undergone,  which  at  present  remain,  for  into 
this  species  of  foundation  the  force  of  circumstances  and 
the  course  of  time  have  merged  the  two  which  follow. 
Secondly,  the  conventual  cathedrals,  which  learned  men 
consider  almost  peculiar  to  the  English  church;  their 
constitution  was  formed  by  monks  under  subordination  to 
a  prior,  resembling  in  a  great  degree  the  cathedrals 
governed  by  a  dean  and  canons,  both  as  to  the  construc- 
tion of  their  chapter,  and  the  nature  of  their  privileges ; 
eight  of  these  conventual  cathedrals  were  formally  consti- 
tuted by  Henry  VIII.  cathedral  churches,  the  election  of 
their  bishop  being  transferred  from  a  prior  and  convent  to 
a  dean  and  chapter.  Thirdly,  and  lastly,  monasteries 
unconnected  with  any  bishop,  which  Henry  VIII.  incor- 
porated as  cathedral  churches  with  the  new  sees,  which 
he  raised  upon  the  ruins  of  church  property  at  the  time  of 
the  Reformation.  Bishop  Stillingfleet  establishes,  by  a 
very  learned  and  complete  demonstration,  that  chapters 
were  the  bishop's  council,  answering  to  the  "collegium 
decurionum"  of  every  Roman  corporation — that  they 
were  called  "  episcopi  confratres,  consiliarii  assessor  es9 
membra  episcopatus ;"  and  cites  Lord  Coke's  (m)  words: 
"  The  dean  and  chapter  were  appointed  as  a  council  to 
the  bishop,  with  whom  he  is  to  consult  in  all  cases  of 
difficulty,  to  which  purpose  every  bishop  'habet  cathedram,7 
and  who  are  to  consent  to  every  grant,  &c. ;  and  in  the 
case  of  the  dean  and  chapter  of  Norwich  their  being  is 
declared  to  be  so  necessary  that  although  they  should 
depart  with  their  possessions,  yet  for  necessity  the  corpo- 
ration doth  remain,  as  well  to  assist  the  bishop  in  his 

(m)  3  Rep.  75. 
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calling,  as  to  give  their  assent/9  &c.  And  having  thus 
maintained  their  usefulness  with  respect  to  the  bishop,  he 
proceeds  to  develope  their  beneficial  agency:  1,  in  pro- 
moting the  public  worship  of  God ;  and  2,  in  propagating 
the  Christian  faith.  Among  other  remarkable  passages 
are  the  following :  "  The  cathedral  churches  being  thus 
established  in  the  bishop  and  his  clergy,  all  things  were  to 
be  so  ordered  as  might  the  most  tend  to  the  public  worship 
of  God,  which  was  another  end  of  the  first  institution  of 
them,  and  an  argument  for  their  usefulness.  For  in  the 
beginning  of  a  church  it  was  necessary  for  a  bishop  to 
have  an  eye  to  two  things;  first,  to  set  up  the  public 
worship  in  the  most  decent  and  solemn  manner,  and  in 
the  places  of  greatest  resort,  and  this  was  the  foundation 
of  cathedral  churches ;  the  second  was,  to  gain  as  many 
converts  as  they  could  in  dispersed  places,  and  this  was 
the  foundation  of  parochial  churches,  which  were  as  the 
synagogues  to  the  Temple  at  Jerusalem,  being  built  for 
tne  conveniency  of  those  who  could  not  attend  the  solemn 
worship  of  God  in  the  Temple.  So  it  was  in  the  Christian 
church :  every  cathedral  in  its  first  institution  was  as  the 
Temple  to  the  whole  diocese,  where  the  worship  was  to  be 
performed  in  the  most  decent,  constant,  and  solemn  man- 
ner; for  which  end  it  was  necessary  to  have  such  a 
number  of  ecclesiastical  persons  there  attending  as  might 
still  be  ready  to  do  all  the  offices  which  did  belong  to  the 
Christian  church :  such  as  constant  prayers  and  hymns, 
and  preaching,  and  celebration  of  sacraments,  which 
were  to  be  kept  up  in  such  a  church  as  the  daily  sacrifice 
was  in  the  Temple,  not  only  for  the  satisfaction  of  all 
persons  who  desire  to  know  what  the  manner  of  our 
worship  is,  but  that  all  devout  persons  may  certainly 
know  whither  to  go  at  certain  hours  to  offer  up  their 
prayers  and  thanksgiving  to  God,  and  that  in  the  most 
public  and  solemn  manner;  and  upon  this  ground,  the 
institution  of  cathedral  churches  among  Christians  was  a 
very  reasonable  thing.  For  some  time  there  was  but  one 
baptistry  in  a  city,  and  that  by  the  cathedral  church ;  and 
the  one  altar  relating  to  the  bishop  doth  imply  that  those 
who  were  under  the  care  of  the  bishop  did  communicate 
with  him."  2.  "But  to  proceed  in  showing  how  the  Cathedrals  in 
Christian  religion  was  here  propagated  by  the  means  of  England, 
the  cathedral  church  at  first  erected ;  Sigebert,  King  of 
the  East  Angles,  fixed  the  episcopal  see  for  Felix,  who 
came  out  of  Burgundy,  at  Dumnoc  or  Dunwich,  where 
he  resided  seventeen  years,  and  was  the  means  of  con- 
verting the  whole  province.     Birinus  was  fixed  at  Dor- 
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Chester  as  his  episcopal  see  by  the  gift  of  Cjnigilrus, 
King  of  the  West  Saxons,  and  Oswald,  King  of  the 
Northumbers,  and  by  that  means  much  people  was  con- 
verted and  several  churches  built  in  his  own  time.  The 
kingdom  of  Mercia,  or  the  Middle  Angles,  seem  to  owe 
their  conversion  to  four  presbyters,  Caedda,  Adda,  Beffi, 
and  Diuma,  the  three  first  English,  and  the  last  a  Scot. 
But  this  was  while  Penda  lived,  who  was  no  Christian, 
but  he  was  no  sooner  dead  but  a  cathedral  church  was 
erected^  and  Diuma  was  made  bishop  of  the  Middle 
Angles,  and  was  very  successful  in  converting  much 
people  in  a  little  time.  In  the  time  of  Walfkre,  Ceddo 
was,  by  Theodore's  means,  made  bishop  of  the  Mercians, 
and  the  cathedral  church  was  fixed  at  Lichfield,  who 
besides  the  body  of  his  clergy,  had  (said  Bede)  seven  or 
eight  of  his  brethren,  with  whom  in  his  retirement,  as 
often  as  he  had  leisure  from  his  work  of  preaching,  he 
was  wont  to  pray  and  to  study,  and  after  his  death, 
Winifred,  one  of  his  clergy,  succeeded  him. 

"  Lastly,  as  to  the  South  Saxons,  Wilfrid,  the  Bishop 
of  York,  but  then  driven  out,  was  the  chief  instrument  of 
their  conversion,  but  he  had  the  assistance  of  his  clergy, 
who  are  mentioned  by  Bede,  and  King  Edilwalch  fixed 
the  cathedral  church  at  Selsesey,  and  very  liberally  en- 
dowed it. 

"  From  which  it  appears  how  extremely  useful  the  first 
cathedral  churches  among  the  Saxons  were  for  the  con- 
version of  the  nation,  and  upon  what  great  considerations 
the  first  Christian  kings  01  the  Saxons  did  bestow  their 
endowments  upon  them,  which  in  some  measure  they 
have  ever  since  enjoyed ;  and  there  is  reason  to  hope  they 
will  do  as  long  as  Christian  princes  and  the  due  sense  of 
our  conversion  to  Christianity  remain  among  us,  which  I 
hope  will  be  to  the  world's  end"(o).  The  real  purpose 
and  object  of  cathedral  institutions  cannot  be  more  clearly 
or  comprehensively  stated  than  in  the  language  of  King 
Henry  the  Eighth's  Charters  of  Foundation — "  Ut  omnis 
generis  pietatis  officio,  Mine  exuberanter  in  omnia  vicina 
loca  longe  lateque  dimanent,  ad  Dei  omnipotentis  gloriam 
et  ad  subditorum  nostrorum  communem  utilitatem  feli- 
citatemque" 

In  a  very  interesting  case  relating  to  the  cathedral  of 
Chichester,  Dr.  Lushington  said : 

"  I  think  that  cathedrals  existed  before  the  institution 


(o)  Bp.    Stillingfleet's     Dis-      London,  citing  Bede,  1.  xi.  c.  15, 
course  on  the  True  Antiquity  of     21, 1.  iv.  c.  3. 
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of  civil  parishes,  and  Lord  Coke,  the  highest  of  all  legal 
authority,  so  declares.  The  course  of  history  seems  to 
have  been  that  originally  the  bishop  and  the  priests  subor- 
dinate to  him  were  resident  in  and  about  the  cathedral  in 
what  is  called  the  close — precincts  of  the  close :  that  these 
subordinate  priests  were  from  time  to  time  sent  into  the 
country  to  discharge  ecclesiastical  duties,  and  this  by  the 
orders  and  under  die  control  of  the  bishop ;  that  for  the 
more  efficient  discharge  of  those  duties  the  country  was 
marked  out  by  the  ecclesiastical  authority  into  parishes, 
and  thus  gradually  arose  rectories,  vicarages,  and  perpetual 
curacies.  I  need  not  specify  more  particularly.  Certain 
districts  were  exempted  from  such  parochial  cure,  and 
sometimes,  indeed,  from  superior  authority.  Amongst  these 
especially  were  monasteries.  It  is  not  doubted  that  the 
same  ecclesiastical  authority  which  marked  out  the  boun- 
daries of  parishes  for  spiritual  purposes  could,  in  those  days, 
alter  them.  But  in  course  of  time  when  discussions  and 
disputes  arose  as  to  the  payment  of  tithes  and  value  of 
livings,  the  civil  courts  came  to  determine  what  were  the 
boundaries  of  the  parishes.  But  this  exercise  of  such  civil 
jurisdiction  over  parishes  does  not,  according  to  Lord 
Coke,  date  earlier  than  1189  "(/?). 

The  distinction  between  cathedral,  conventual,  and  col-  Difference 
legiate  churches  perhaps  may  be  best  understood  from  the  ^Sj??1, 
description  given  by  Lindwood  of  the  several  names:  pro-  ^nventaal 
perly  speaking,  says  he,  a  chapter  is  spoken  in  respect  of  a  and  collegiate 
cathedral  church;   a  convent  in  respect  of  a  church  of  churches, 
regulars ;  a  college  in  respect  of  an  inferior  church  where 
there  are  collected  together  persons  living  in  common  (q). 

The  sees  of  bishops  ought  regularly  to  be  fixed  in  such  Cathedral 
towns  only  as  are  noted  and  populous.  When  this  was  v^rcll^5  to 
made  a  rule  of  the  church  by  a  canon  of  the  council  of 
Sardica,  the  only  design  seems  to  have  been  to  prevent 
the  needless  multiplication  of  bishops'  sees ;  inasmuch  as 
that  canon,  describing  such  a  small  city,  as  within  which  a 
bishop's  see  should  not  be  established,  calls  it  such  a  one 
as  a  single  presbyter  might  be  sufficient  for  in  point  of 
numbers.  But  it  was  afterwards  understood  by  the  canon 
law,  that  of  what  extent  or  how  populous  soever  the 
diocese  or  jurisdiction  of  a  bishop  might  be,  it  was  most 
agreeable  to  the  episcopal  dignity  to  place  the  see  or 
cathedral  church  in  some  large  and  considerable  town. 

(p)  Office  of  the  judge  pro-  Chichester,  1862,  p.  8  ;  8.  C,  8 

motcd  by  Rev.  G.  Braithwaite  Jurist,  N.S.I  186. 

against    Dr.    Hook,    Dean     of  (q)  Gibs.  172. 
Chichester,  published  by  Elliot, 
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Pursuant  to  which,  with  express  reference  to  the  aforesaid 
council,  and  to  the  decrees  of  Pope  Leo  and  Pope  Da- 
masus,  it  was  decreed  in  a  council  under  Archbishop  Lan- 
frank,  that  certain  episcopal  sees  which  before  had  been  in 
small  towns  and  Tillages,  should  be  settled  in  the  most 
noted  places:  and  several  were  accordingly  removed,  as 
Dorchester  to  Lincoln,  Selsey  to  Chichester,  Kirton  to 
Exeter ;  which  rule  was  also  observed  in  fixing  the  sees  of 
the  five  new  bishoprics  erected  by  King  Henry  VIII.  (r). 
And  every  town  which  has  a  see  of  a  bishop  placed  in 
it  is  thereby  entitled  to  the  honour  of  a  city  ($). 

And  Lord  Coke  defines  a  city  thus :  a  city  (says  he)  is 
a  borough  incorporate,  which  hath,  or  hath  had,  a  bishop ; 
and  though  the  bishopric  be  dissolved  yet  the  city  re- 
maineth  (t). 

But  this  extends  not  to  the  cathedral  churches  in  Wales, 

divers  of  which  are  established  in  small  villages  (m). 

Certain  Besides  the  proper  revenues  of  cathedral  churches  to  be 

forfeitures  for   applied  toward  the  repair  thereof,  there  were  divers  for- 

catbe2raU.°      feitures  by  several  canons  of  Archbishop  Stratford,  to  be 

disposed  of  to  the  same  purpose :  viz.,  for  the  unfaithful 
execution  of  wills ;  for  extorting  undue  fees  for  the  pro- 
bate of  wills ;  for  undue  commutation  of  penance ;  and  half 
the  forfeitures  for  excessive  fees  at  the  admission  of  a 
curate. 
Original  The  institution  of  deanries,  as  also  of  the  other  eccle- 

institution  of  giastical  offices  of  dignity  and  power,  seems  to  bear  a  re- 
semblance and  relation  to  the  methods  and  forms  of  civil 
government,  which  obtained  in  those  early  ages  of  the 
church  throughout  the  western  empire.  Accordingly,  as 
in  this  kingdom,  for  the  better  preservation  of  the  peace, 
and  more  easy  administration  of  justice,  every  hundred 
consisted  of  ten  districts  called  tithings,  every  tithing  of 
ten  friborgs  or  free  pledges,  and  every  free  (or  frank)  pledge 
of  ten  families ;  and  in  every  such  tithing  there  was  a  con- 
stable or  civil  dean  appointed,  for  the  subordinate  adminis- 
tration of  justice :  so  in  conformity  to  this  secular  method, 
the  spiritual  governors,  the  bishops,  divided  each  diocese 
into  deanries  (decennaries,  or  tithings),  each  of  which  was 
the  district  of  ten  parishes  or  churches ;  and  over  every 
such  district  they  appointed  a  dean,  which  in  cities  or  large 
towns  was  called  the  dean  of  the  city  or  town,  and  in  the 
country  had  the  appellation  of  rural  dean  (t?). 

(r)  Gibs.  171.  c.  113,  b.  53. 

(*)  Ibid.  (v)  Ken.    Paroch.    Ant.   633, 

t)  1  Inst  109.  634. 

u)  Vide  post,  3  &   4  Vict. 
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The  like  office  of  deans  began  very  early  in  the  greater 
monasteries ,  especially  in  those  of  the  Benedictine  order; 
where  the  whole  convent  was  divided  into  decuries,  in 
which  the  dean  or  tenth  person  did  preside  over  the  other 
nine ;  took  an  account  01  all  their  manual  operations ;  suf- 
fered none  to  leave  their  stations,  or  to  omit  their  par- 
ticular duty  without  express  leave ;  visited  their  cells  or 
dormitories  every  night ;  attended  them  at  table  to  keep 
order  and  decorum  at  their  meals;  guided  their  conscience ; 
directed  their  studies ;  and  observed  their  conversation  : 
and  for  this  purpose  held  frequent  chapters,  wherein  they 
took  public  cognizance  of  all  irregular  practices ;  and  im- 
posed some  lesser  penances ;  but  submitted  all  their  pro- 
ceedings to  the  abbat  or  prelate,  to  whom  they  were 
accountable  for  their  power,  and  for  the  abuse  of  it.  And 
in  the  larger  houses,  where  the  numbers  amounted  to  several 
decuries,  the  senior  dean  had  a  special  pre-eminence,  and 
had  sometimes  the  care  of  all  the  other  devolved  upon  him 
alone  (x). 

And  the  office  of  dean  in  several  colleges  in  the  univer- 
sities, seems  to  have  arisen  from  the  same  foundation. 

And  the  institution  of  cathedral  deans  seems  evidently 
to  be  owing  to  this  practice.  When  in  episcopal  sees,  the 
bishops  dispersed  the  body  of  their,  clergy  by  affixing 
them  to  parochial  cures;  they  reserved  a  college  of 
priests  or  secular  canons  for  their  counsel  and  assistance, 
and  for  the  constant  celebration  of  divine  offices  in  the 
mother  or  cathedral  church,  where  the  tenth  person  had  an 
inspecting  and  presiding  power,  till  the  senior  or  principal 
dean  swallowed  up  the  office  of  all  the  inferior,  and  in  sub- 
ordination to  the  bishop  was  head  or  governor  of  the  whole 
society.  His  office  was,  to  have  authority  over  all  the 
canons,  presbyters,  and  vicars ;  and  to  give  possession  to 
them  when  instituted  by  the  bishop ;  to  inspect  their  dis- 
charge of  the  cure  of  souls ;  to  convene  chapters  and  pre- 
side m  them,  there  to  hear  and  determine  proper  causes ; 
and  to  visit  all  churches  once  in  three  years  within  the 
limits  of  their  jurisdiction.  The  men  of  this  dignity  were 
called  archipresbyters,  because  they  had  a  superintendence 
or  primacy  over  all  their  college  of  canonical  priests ;  and 
were  likewise  called  decani  Chris tianitatis,  because  their 
chapters  were  courts  of  Christianity,  or  ecclesiastical  judi- 
catures, wherein  they  censured  their  offending  brethren, 
and  maintained  the  discipline  of  the  church  within  their 
own  precincts  (y). 

(a?)  Ken.  Paroch.  Ant.  634,  635.  (y)  Ibid. 
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Deans  of  the  old  foundation  come  in  by  election  of  the 
chapter  upon  the  king's  conge  d*elire,  with  the  royal  assent, 
and  confirmation  of  the  bishop,  much  in  the  same  way  as 
the  bishops  themselves  do:  but  (generally)  the  deans  of  the 
new  foundation  come  in  by  the  king's  letters  patents; 
upon  which,  they  are  instituted  by  their  respective  bishops ; 
and  then  installed  upon  a  mandate,  pursuant  to  such  in- 
stitution, and  directed  to  the  chapters  {z\ 

Which  distinction  between  the  old  and  new  foundations 
came  in  after  the  dissolution  of  monasteries,  when  King 
Henry  VIII.,  having  ejected  the  monks  out  of  the  cathe- 
drals, placed  secular  canons  instead  of  them  :  those  whom 
he  thus  regulated,  are  called  the  deans  and  chapters  of  the 
new  foundation ;  such  are  Canterbury,  Winchester,  Wor- 
cester, Ely,  Carlisle,  Durham,  Rochester,  and  Norwich, 
And  besides  these,  he  erected  five  cathedrals  de  novo,  and 
endowed  them  out  of  the  estates  of  dissolved  monasteries, 
viz.  Chester,  Peterborough,  Oxford,  Gloucester,  and 
Bristol :  which  were  by  him  made  episcopal  sees,  as  also 
Westminster,  but  the  bishopric  of  this  last  place  was 
altered  again,  and  the  monastery  turned  into  a  collegiate 
church  by  Queen  Elizabeth  (a). 

Deannes  are  sinecures,  that  is,  they  have  not  the  cure 
of  souls  (b).  And  as  such  they  were  exempted  from  the 
operation  of  the  statute  21  Hen.  8,  c.  13,  against  plurali- 
ties, by  the  proviso  in  sect.  31. 

Therefore  persons  admitted  to  deanries  needed  not,  by 
13  Eliz.  c.  12,  to  subscribe  the  Thirty-nine  Articles  before 
the  ordinary ;  nor  to  read  and  declare  their  assent  to  the 
same,  as  persons  admitted  to  benefices  with  cure  were  re- 
quired to  do  by  the  said  statute  (c). 

But  otherwise,  the  same  oaths,  subscriptions,  and  decla- 
rations are  required  to  be  taken  and  made  by  them,  as  by 
other  persons  qualifying  for  ecclesiastical  offices. 

The  title  of  dean  is  a  title  of  dignity ;  which  belongs 
to  this  station  as  having  ecclesiastical  administration  with 
jurisdiction  or  power  annexed,  as  the  civilians  defined  a 
dignity  in  the  case  of  Broughton  and  Gousley  (d),  and 
more  especially  as  coming  within  all  the  three  qualifica- 
tions of  a  dignity  as  laid  down  by  Lindwood. — "  A  dig- 
nity," he  say 8,  "  is  known,  1.  From  the  administration  of 
ecclesiastical  affairs  with  jurisdiction ;  2.  From  the  name 
and  preference  which  he  hath  in  the  choir  and  chapter ; 


(«)  Gibs.  173. 

(a)  Johns.  54. 

(b)  God.  200;  Wats.  c.  2. 


(c)  Gibs.  808, 817. 
\d)  Cro.  EL  633;  Broughton 
v.  Gousley. 
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3.  From  the  custom  of  the  place."  By  which  rule,  no 
stations  in  the  cathedral  church,  under  the  degree  of  a 
bishop,  are  dignities  strictly  speaking,  besides  those  of  the 
dean  and  archdeacon ;  unless  where  jurisdiction  is  annexed 
to  any  of  the  rest,  as  in  some  cases  it  is  to  prebends  and 
others  (e\ 

This  title  of  dignity,  as  annexed  to  deanries,  may  per- 
haps be  one  reason  of  what  the  law  books  affirm,  that  if 
lands  be  given  by  licence  to  a  dean  and  chapter  of  such  a 
place,  or  a  lease  be  made  by  them,  or  a  writ  be  brought 
against  the  dean ;  such  grant,  lease,  and  writ,  shall  be 

food,  though  the  dean  is  mentioned  only  by  his  title  of 
ignity,  and  not  by  his  proper  name  (/).     But  in  plead- 
ing he  must  show  his  proper  name  (ff). 

if  a  dean  take  an  obligation  to  him  and  his  successors,  it  Bond  giyen  to 
goes  to  his  executors ;  which  holds  true  also  as  to  a  bishop,  a  dean  and  nia 
parson,  vicar,  and  the  like  (A).     A  bond  is  a  chattel,  and  8QCCe8Sora* 
regularly  no  chattel  can  go  in  succession  in  a  case  of  a  sole 
corporation  (t),  but  may  by  custom,  as  in  the  case  of  the 
chamberlain  of  London  (k). 

According  to  the  old  law,  the  bishop,  dean,  and  chapter  Possessions  of 
(that  is,  prebendaries  or  canons),  and  all  other  persons  deanries. 
belonging  unto,  or  having  any  thing  to  do  in  any  cathe- 
dral churches,  at  the  first,  and  in  ancient  times,  held  their 
possessions  together  in  gross ;  but  afterwards  for  the  avoid- 
ing of  confusion  and  for  better  order,  and  for  some  other 
special  causes  known  to  the  king  and  state  of  this  realm, 
the  same  were  by  them  severed  and  divided ;  and  part 
of  the  lands  and  possessions  belonging  to  the  same  church 
were  assigned  to  the  bishop  and  his  successors  to  hold 
by  themselves,  and  other  parts  thereof  were  assigned  unto 
the  dean  and  chapter  to  hold  by  themselves,  of  which 
lands  they  have  ever  since  continued  severally  seised  in 
their  several  capacities. 

Concerning  the  possessions  of  deans  and  others  of  the 
new  foundation,  it  is  enacted  by  34  &  35  Hen.  8,  c.  21, 
that "  the  king's  grant  to  the  new  foundation  should  be 
good;  notwithstanding  any  misrecital  of  name,  place,  or 
date." 

And  by  35  Eliz.  c.  3,  "  Forasmuch  as  divers  doubts 
have  arisen  touching  the  surrenders  of  religious  houses, 
and  the  validity  of  the  erections  of  deans  and  chapters 

(e)  Gibs.  173 ;  4  Price's  Re-         (A)  God.  55. 
ports,  71.  (t)  Co.  Litt.  46  b. 

(/)  Gibs.  173 ;  Co.  Litt.  3  a.  (A?)  Fulwoods  case,  4  Rep.  64. 


g 


)  Co.  Litt.  3  a;  1  Campb.  466. 
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Possessions       made  by  King  Henry  VIII.,  notwithstanding  the  afore- 
of  dcanriea.       g^  statute ;  it  is  enacted,  that  all  estates  of  religious 

houses  surrendered  to  King  Henry  VIII.  shall  be  ad- 

1'udged  to  have  been  lawfully  in  the  possession  of  the  said 
ring,  notwithstanding  any  defect  in  tne  surrender ;  and  all 
letters  patents  made  by  the  said  king,  for  the  erection, 
foundation,  incorporation,  or  endowment  of  any  dean  and 
chapter,  shall  be  reputed,  taken,  and  adjudged,  to  have 
been  good,  perfect,  and  effectual  in  the  law,  for  all  things 
therein  contained,  according  to  the  true  intent  and  mean- 
ing of  the  same,  any  thing,  matter,  or  cause,  to  the  con- 
trary thereof  in  any  wise  notwithstanding." 

Many  years  before  this,  in  the  eighth  year  of  the  queen, 
we  find  a  bill  in  the  House  of  Lords  (for  the  confirmation 
of  late  erected  deanries  and  prebends)  read  a  second  time 
and  committed ;  but  it  proceeded  no  further.  Whereupon 
great  disturbance  having  been  given  to  the  deans  and 
chapters  of  the  new  foundation,  under  pretence  that  the 
possessions  thereof  were  passed  by  letters  patents  of  con- 
cealment, they  did  this  year  unanimously  apply  themselves 
to  the  lord  treasurer,  Burleigh,  for  a  confirmation  of  them 
by  parliament :  as  appears  from  a  letter  sent  by  them  from 
the  convocation  house,  bearing  date  March  16,  1592,  in 
which  they  beseech  him,  that  by  his  honourable  mediation 
and  countenance,  a  remedy  may  at  this  parliament  (by  con- 
firmation of  the  said  grants)  be  obtained. 

•This  application  produced  the  present  act,  in  favour  of 
the  new  foundations ;  notwithstanding  which,  five  years 
after,  divers  persons,  labouring  a  dissolution  of  the  cathe- 
dral church  of  Norwich,  under  the  old  pretence  of  con- 
cealments, brought  this  matter  to  a  solemn  hearing ;  and 
it  was  declared,  that  if  any  imperfections  were  in  the 
translation  made  by  King  Henry  VIII.  from  prior  and 
convent  to  dean  and  chapter,  this  act  had  made  it  clear 
and  without  question.  To  which  Lord  Coke  subjoins, 
that  all  defects  are  remedied  by  this  most  excellent  act  of 
parliament,  the  fatal  plea  to  all  concealment  as  to  those 
possessions ;  adding,  that  though  the  case  under  conside- 
ration did  only  concern  the  church  of  Norwich,  it  would 
serve  as  well  for  many  other  cathedral  churches  (/). 

Dean  to  visit         The  dean  ought  to  visit  his  chapter  (m). 

the  chapter.  ^n(j  0f  ancient  time,  the  canons  made  their  confessions 

to  the  dean ;  and  Lindwood  says,  that  the  canons  are  under 
the  dean  as  to  the  cure  of  souls  (n). 

(/)   Gibs.  184;  3  Cro.  76.  (»)  God.  55;  Lind.  327. 

(hi)  God.  55. 
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The  dean  and  chapter  have  been  upholden  by  the  tem-  Power  of  dean 
poral  court  in  removing  for  misconduct  a  schoolmaster  and  chapter 
whom  they  had  by  their  statutes  the  power  to  appoint.  ^ttSdnaT 
The  case  was  as  follows : —  achoolmastcr. 

King  Henry  VIII.  founded  by  charter  the  cathedral 
church  of  Rochester,  to  consist  of  a  dean  and  six  preben- 
daries, and  he  made  certain  statutes  for  their  government. 
By  statute  26,  a  master  was  to  be  chosen  by  the  dean  and 
chapter,  to  teach  certain  poor  boys  who,  by  the  same 
statute,  were  to  be  instructed  in  the  cathedral,  and  the 
master,  if  found  negligent  or  unfit,  was  to  be  removed. 
By  statute  35,  if  any  officer,  of  a  description  including  the 
master,  committed  a  slight  offence,  he  was  to  be  corrected  at 
the  discretion  of  the  dean ;  if  a  weighty  offence,  he  was  to 
be  expelled  by  those  who  gave  him  his  admission.  By 
statute  38,  the  Bishop  of  Rochester,  for  the  time  being, 
was  appointed  visitor,  to  see  that  the  statutes  and  ordi- 
nances were  observed,  and  with  full  power  to  convene  and 
interrogate  the  dean,  canons,  minor  canons,  clerks  and 
other  officers,  on  the  articles  contained  in  the  statutes,  and 
all  other  things  touching  the  welfare  and  honour  of  the 
cathedral  church,  to  punish  ascertained  offences  accord- 
ing to  their  degree,  and  reform  them,  and  to  do  all  things 
which  might  seem  necessary  to  the  extirpating  of  vices 
and  which  pertained  to  the  office  of  visitor. 

W.,  a  schoolmaster  appointed  under  statute  26,  pub- 
lished a  pamphlet,  on  Cathedral  Trusts,  accusing  the  dean 
and  chapter  of  having  misappropriated  the  cathedral 
revenues  of  Rochester  to  their  own  benefit  and  the  injury 
of  poor  persons  entitled  to  share  in  them,  and  imputing  to 
the  then  bishop,  formerly  dean  of  Worcester,  that  he  had 
been  guilty  of  similar  misconduct  as  dean,  and  had,  as 
visitor,  culpably,  and  with  knowledge  of  the  facts,  omitted 
to  correct  it  in  the  dean  and  chapter  of  Rochester.  The 
dean  and  chapter  removed  W.  from  his  office  for  this 
publication  and  the  reflections  upon  the  dean  and  chapter 
and  the  bishop,  therein  contained,  pronouncing  him  guilty 
of  a  grave  offence,  and  unfit  to  be  continued  in  the  office 
of  master.  They,  however,  under  counsel's  advice,  re- 
voked the  dismissal,  but  immediately  afterwards  cited  W. 
to  answer  before  them  for  the  same  offence,  and  they 
afterwards  dismissed  him  again  for  the  same  publication. 

A  mandamus  having  issued  at  the  instance  of  W.,  the 
dean  and  chapter  made  a  return,  and  W.  pleaded  several 
pleas.  The  facts  appeared  on  the  record  as  above  stated. 
The  return  alleged  that  W.  had  been  removed,  to  wit, 
for   lawful   cause,  and  had  not  appealed  to  the  visitor. 
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W.  pleaded  that  the  bishop  had  an  interest  in  the  cause 
of  removal,  which  disqualified  him  from  acting  as  visitor ; 
and  by  another  plea  he  justified  the  publication,  and  denied 
that  he  was  lawfully  dismissed.  On  demurrer  to  the  pleas, 
it  was  held, — 

(1.)  That  the  bishop  (if  not  interested)  was  the  proper 
visitor  in  this  case,  for  that  statute  35  did  not  withdraw  it 
from  the  general  authority  given  to  the  visitor  by  statute 
38,  and  the  dean  and  chapter  did  not  exercise  a  visitorial 
authority  in  dismissing  the  master. 

(2.)  That  the  bishop  had  not  such  an  interest  as  dis- 
qualified him  from  acting  as  visitor. 

(3. )  That  the  prosecutor,  therefore,  should  have  appealed 
to  the  visitor,  and  not  proceeded  by  mandamus.  And 
that,  assuming  the  dismissal  to  have  been  improper,  this 
court  was  not  authorized  to  interfere  on  the  alleged  ground 
that  the  dean  and  chapter  were  acting  in  excess  of  their 
jurisdiction  (o). 
Power  to  re-  Upon  the  same  principles  the  dean  and  chapter  have 

moTe  chorister,  power  to  remove  a  chorister,  subject  to  an  appeal  to  the 

visitor. 

Very  recently  a  mandamus  commanding  the  dean  and 
chapter  of  a  cathedral  to  restore  a  chorister,  alleged  that 
the  office  was  a  freehold  in  their  gift,  paid  by  salary  out  of 
their  land  revenues,  and  conferring  a  right  to  vote  on  the 
election  of  members  of  parliament,  and  that  the  chorister 
had  been  wrongfully  amoved.  Return,  that,  by  ordinances 
of  the  founder,  for  the  government  of  the  cathedral, 
it  was  provided  that,  if  any  of  the  officers  of  the  cathedral, 
including  choristers,  commit  a  small  fault,  he  may  be 
punished  by  the  dean,  but  that,  "  if  his  crime  be  of  a 
blacker  dye  (if  it  be  judged  equitable),  he  may  be  expelled 
by  whom  he  was  admitted,"  and  that  the  bishop  of  the 
diocese  should  be  the  visitor  of  the  cathedral,  to  take 
special  care  that  all  its  ordinances  should  be  inviolably 
preserved,  to  punish  and  correct  all  offences  committed  by 
officers  of  the  cathedral,  and  to  do  all  things  that  are 
judged  lawfully  to  appertain  to  the  office  of  visitor.  And 
that  the  chorister  had  not  appealed  to  the  bishop. 

It  was  held,  on  demurrer  to  the  return,  that  mandamus 
did  not  lie,  as  the  remedy  for  the  wrongful  amotion  com- 
plained of  was  by  application  to  the  visitor,  who  had  suffi- 
cient and  exclusive  jurisdiction,  although  the  foundation 
was  spiritual  and  not  eleemosynary,  and  the  office  was  a 


(o)  TJie  Queen  v.  Dean,  &c.  of  Rochester  (1851),  17  Adol.  &  Ell.  p.  1. 
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freehold  office.     And  that  it  was  not  necessary  to  return 
the  cause  of  amotion  ( p). 

The  dean  may  make  a  deputy  or  sub-dean,  to  exercise  Dean  may 
the  spiritual  jurisdiction ;  yet  such  deputy  cannot  charge  make  ft  dePat7- 
the  possessions  of  the  church,  so  as  to  confirm  leases,  unless 
it  be  otherwise  provided  by  the  local  statutes  (q). 

There  is  usually  a  sub-dean  appointed  from  the  canons.  Rights  of  sub- 
The  following  curious  case  was  decided  by  the  Court  of  dean* 
Arches  relative  to  the  rights  of  that  officer  (r) : — 

In  the  cathedral  church  of  Chichester,  from  a  very 
early  period,  there  has  been  an  officer  called  the  sub-dean, 
who  is  not  a  member  of  the  chapter,  and  is  not  inducted 
into  a  stall.  Except  on  very  rare  occasions,  the  sub-dean 
has  been  also  vicar  of  the  parish  in  which  the  cathedral  is 
locally  situated.  For  many  centuries,  and  until  the  year 
1852,  the  north  transept  of  the  cathedral  was  used  as  a 
church  by  the  parishioners  of  the  same  parish,  and  the 
churchyard  adjoining  the  cathedral  as  their  place  of  burial. 
No  church-rate  was  ever  levied  upon  the  parish  for  the 
repairs  of  the  north  transept,  but  the  whole  expense  of  the 
maintenance  of  the  north  transept  and  the  churchyard 
was  defrayed  by  the  dean  and  chapter,  and  the  services 
regulated  and  controlled  by  them  also.  The  inhabitants 
of  the  precincts  of  the  close  maintained  their  own  poor 
apart  from  the  parish,  and  held  an  annual  vestry  in  the 
south  transept  of  the  cathedral  to  lay  a  rate  for  that  pur- 
pose; and  they  were  not  inhabitants  of  the  parish,  so  as  to 
be  presented  to  the  ordinary  if  they  did  not  receive  the 
sacrament  in  the  parish  church  at  Easter.  The  vicar  and 
sub-dean  kept  the  registers  both  of  the  parish  and  of  the 
precincts  of  the  close.  Before  the  year  1813  the  names 
of  the  inhabitants  of  the  parish  and  of  the  close  were 
entered  promiscuously  in  the  register  books  of  baptisms, 
marriages,  and  burials.  After  1813  the  marriages  of  inha- 
bitants of  the  parish  and  the  close  were  still  entered  in  the 
same  book,  but  the  baptisms  and  burials  were  entered  in 
separate  books  for  the  parish  and  for  the  close.  The 
vicar  and  sub-dean  performed  all  the  ordinary  ministerial 
duties  for,  and  received  the  usual  fees  from,  the  inha- 
bitants of  the  parish  and  of  the  close,  and  for  many 
years  some   of  the  inhabitants  of  the  precincts  of  the 

(p)  The  Queen  v.   The  Dean  (r)  Braithwaite  v.  Hook  (be- 

and  Chapter  of  Chester  (1850),  15  fore    Dr.   Lushington,   Dean    of 

Adol.  &  Ell.  p.  513.  Arches,  November,  1861  ),8  Jurist, 

(q)  God.  55;  Wats.  c.  44;  Noy,  N.  S.,  p.  1186,  and  Bpecial  report. 

93 ;  Palm.  460 ;  Latch.  237,  250,  See  p.  152,  wpra. 
Evans  y.Ascmtgfi, 
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Rights  of  sub-  close  paid  Easter  offerings  to  the  vicar  and  sub-dean, 
dean.  The  court  held,  that  the  right  conceded  to  the  parish  by 

using  the  north  transept  for  divine  service  and  the 
churchyard  for  burials  was  only  a  limited  privilege,  and 
the  incumbent  of  the  parish  had  only  such  rights,  as 
vicar,  as  were  incidental  to  the  privileges  conceded,  and 
were  limited  accordingly.  That  such  rights  were  extin- 
guished in  1 852, •  when  a  new  church  was  substituted 
for  the  north  transept,  and  in  1854  when  the  cathedral 
churchyard  was  closed  for  burials  by  an  order  in  Council. 
That  the  sub-dean,  as  distinguished  from  the  vicar,  had 
separate  rights  and  duties,  namely,  the  discharge  of 
spiritual  functions  within  the  close,  and  the  ministerial 
fees  arising  from  the  duties  so  discharged.  That  the 
appointment  of  sub-dean  did  not  legally  incapacitate  the 
dean,  when  he  thought  fit,  from  personally  discharging 
the  spiritual  duties  in  respect  of  the  inhabitants  oi  the 
close. 

If  the  foundation  of  the  cathedral  and  the  grant  of  the 
adjoining  land  date  before  the  year  1189,  and  the 
institution  of  civil  parishes,  it  will  be  presumed  that 
neither  the  site  of  the  cathedral  nor  of  the  precincts  are 
within  the  limits  of  any  parish. 

An  office  held  by  a  person  called  a  sub-dean,  in  a 
cathedral,  but  independently  of  the  dean,  and  not  subject 
to  the  cathedral  authorities,  is  an  anomaly  unknown  to 
the  law. 

Every  dean  shall  be  resident  in  his  cathedral  church 
fourscore  and  ten  days,  conjunctim  or  divisim,  in  every 
year  at  the  least,  and  then  shall  continue  there  in  preaching 
the  word  of  God,  and  keeping  good  hospitality,  except  he 
shall  be  otherwise  let  with  weight}7  and  urgent  causes  to 
be  approved  by  the  bishop,  or  inVy  other  lawful  sort  dis- 
pensed  with  (s). 

Deans  in  cathedral  and  collegiate  churches  shall  not 
only  preach  there  in  their  own  persons,  so  often  as  they 
are  bound  by  law,  statute,  ordinance,  or  custom,  but  shall 
likewise  preach  in  other  churches  of  the  same  diocese  where 
they  are  resident,  and  especially  in  those  places  whence 
they  or  their  church  receive  any  yearly  rents  or  profits. 
And  in  case  they  themselves  be  sick,  or  lawfully  absent, 
they  shall  substitute  such  licensed  preachers  to  supply  their 
turns  as  by  the  bishop  shall  be  thought  meet  to  preach  in 
cathedral  churches.  And  if  any  otherwise  neglect  or  omit 
to  supply  his  course  as  is  aforesaid,  the  offender  shall  be 


Residence  of 
the  dean. 


Dean's 

ecclesiastical 

duty. 


(*)  Can.  42. 
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punished  by  the  bishop,  or  by  him  or  them  to  whom  the 
jurisdiction  of  that  church  appertaineth,  according  to  the 
quality  of  the  offence  (t). 

By  28  Hen,  8,  c.  11,  The  profits  of  a  deanry  during  Profits  of  a 
the  vacation  shall  go  to  the  successor  towards  the  payment  Jfanry  d°nng 

/»t_-    /»     ,  /»     ..       &  r  J  the  vacation. 

oi  his  hrst-muts. 

Among  the  minor  officers  of  every  cathedral  there  are  Vicars- 
persons  whose  duty  it  is  to  assist  in  the  services  of  the  cnoral- 
cathedral,  who  are  generally  divided  into  the  two  classes 
of  petty  or  minor  canons  and  vicars-choral,  though  accord- 
ing to  the  statutes  of  different  cathedrals  they  appear  some- 
times to  pass  under  different  names. 

By  Canon  42  of  1603  "  every  dean  of  a  cathedral  or  col- 
legiate church  shall  take  special  care  that  "the  petty 
canons,  vicars-choral  and  other  ministers  of  their  church 
be  urged  to  the  study  of  the  Holy  Scriptures,  and  every 
one  of  them  to  have  the  New  Testament  not  only  in 
English  but  also  in  Latin." 

By  Canon  24,  "  vicars,  petty  canons,  singing-men,  and 
all  others  of  the  foundation  shall  receive  the  Communion 
four  times  yearly  at  the  least." 

These  officers  are  by  sect.  124  included  within  the  mean- 
ing of  "  cathedral  preferment "  in  1  &  2  Vict.  c.  106,  and 
are  further  referred  to  in  the  second  section  of  this  chapter. 

With  respect  to  vicars-choral,  the  Common  Pleas  have  Dilapidations 
decided  that,  a  vicar-choral  of  the  cathedral  church  of  b7 IJj"8" 
Wells  is  a  "  corporation  sole,"  and  his  personal  representa- 
tive is  liable  to  an  action  at  the  suit  of  his  successor  in  the 
vicarage,  for  dilapidations  of  the  house  held  by  him  as 
such  vicar-choral. 

And,  even  if  he  were  not  strictly  a  "  corporation  sole," 
semble,  per  Erie,  C.  J.,  that  he  still  has  such  a  sole  estate 
in  the  house  as  to  create  the  liability  (u). 

The  same  tribunal  has  decided  that  a  vicar-choral  of  St.  Aa  to 
Paul's  Cathedral  is  not  entitled  during  his  year  of  proba-  ^olnment*  of 
Hon  to  share  in  a  fine  paid  on  the  renewal  of  a  lease  by  the 
dean  and  chapter  and  vicars-choral,  of  an  estate  which  is 
one  of  the  sources  of  the  emoluments  enjoyed  by  such 
vicars-choral.  Had  he  been  entitled,  money  had  and  re- 
ceived would,  it  seems,  have  been  the  proper  form  of  action 
to  recover  it,  either  against  all  the  other  vicars-choral,  or 
against  the  pittansary,  the  person  intrusted  with  the  collec- 
tion and  distribution  of  the  funds  (v). 

(0  Can.  43.  M  Shoubridge  v.  Clark  (1852), 

(u)  Gleaves  v.  Parfilt  (1860),  12  Common  Bench  Rep.,  N.  S. 

7  Common  Bench  Rep..  N.  S.,  335. 

p.  838. 

P.      VOL.  I.  M 
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How  the  first- 
fruits  of  the 
revenues 
thereof  shall 
he  charged. 


Exemption  of 
cathedral  from 
archidiaconal 
jurisdiction. 


Cathedral,  the 
parish  church 
of  the  whole 
diocese. 


Acknowledg- 
ment paid 
thereunto 
upon  that 
account. 


"  Where  the  dean  or  other  chief  governor  of  any  cathe- 
dral or  collegiate  church,  hath  a  certain  portion  of  the 
possessions  alone  limited  to  his  office ;  and  every  preben- 
dary, vicar,  petty  canon,  and  other  minister  spiritual  hath 
another  alone  and  distinctly  limited  to  his  respective  office; 
they  shall  be  rated  for  their  first-fruits  separately  and  not 
jointly"  (u?). 

Every  see  or  cathedral  (as  such)  is  exempt  from  archi- 
diaconal jurisdiction.  Thus  a  bishop's  see  having  been 
newly  erected  within  the  limits  of  a  certain  archdeaconry, 
it  was  represented  that  the  archdeacon  had  presumed  to 
exercise  his  jurisdiction  over  the  bishop  there  consecrated 
and  the  church ;  and  Gregory  IX.  decreed  thereupon  that 
this  should  no  more  be  done,  but  that  the  bishop  should  be 
exempt  from  the  archidiaconal  jurisdiction,  which  decretal 
epistle  became  part  of  the  body  of  the  canon  law  (#). 

The  cathedral  church  is  the  parish  church  of  the  whole 
diocese  (which  diocese  was  therefore  commonly  called 
parochia  in  ancient  times,  till  the  application  of  this  name 
to  the  lesser  branches  into  which  it  was  divided,  made  it 
for  distinction's  sake  to  be  called  only  by  the  name  of 
diocese) :  and  it  has  been  affirmed,  with  great  probability, 
that  if  one  resort  to  the  cathedral  church  to  hear  divine 
service,  it  is  a  resorting  to  the  parish  church,  within  the 
natural  sense  and  meaning  of  the  statute  (y). 

Upon  which  account  it  is  ordained  by  a  canon  of  Simon 
Mepham,  Archbishop  of  Canterbury,  that  in  certain  cases, 
they  who  cannot  be  cited  personally,  nor  in  their  dwelling- 
house,  may  be  cited  in  their  parish  church ;  and  if  they 
have  no  parish  church,  or  that  does  not  appear,  then  they 
shall  be  cited  in  the  cathedral  (z). 

And  by  Can.  65 :  Excommunicates  shall  be  denounced 
every  six  months,  as  well  in  the  parish  church,  as  in  the 
cathedral  church  of  the  diocese. 

In  honour  of  the  cathedral  church,  and  in  token  of  sub- 
jection to  it,  as  the  bishop's  see,  every  parochial  minister 
within  the  diocese  pays  to  the  bishop  an  annual  pension, 
called  anciently  cathedraticum.  This  acknowledgment  is 
supposed  to  have  taken  rise  from  the  establishment  of  dis- 
tinct parishes,  with  certain  revenues,  and  thereby  the 
separating  of  those  districts  from  the  immediate  relation 
they  had  borne  to  the  cathedral  church.  By  a  canon  of 
the  council  of  Bracara,  this  pension  is  called  honor  cathe- 
dra episcopalis,  and  restrained  (if  it  was  not  limited  be- 


(w)  26  Hen.  8,  c,  3,  s.  22. 
(x)   Gibs.  171 ;  X.  1,  33,  16. 


(y)  Gibs.  171. 
(2)  Gibs.  1003. 
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fore)  to  two  shillings  each  church:  which  canon  became 
afterwards  part  of  the  canon  law  of  the  church,  with  this 
gloss  upon  the  words  two  shillings  (viz.  at  most ;  for  some- 
times less  is  given) ;  and  has  been  received  in  England, 
as  in  other  churches,  under  the  name  of  synodaticum,  or 
synodalsy  because  generally  paid  at  the  bishop's  synod  at 
Easter  (a). 

Bishops  shall  be  at  their  cathedrals,  on  some  of  the  Bishop's  re- 
greater  feasts,  and  at  least  in  some  part  of  Lent  (b).  ™ ^^Jf 

Bishops  shall  reside  at  their  cathedral  churches,  and  ** 
officiate  there  on  the  chief  festivals,  on  the  Lord's  days, 
and  in  Lent,  and  in  Advent  (c). 

Bishops  shall  be  personally  resident  to  take  care  of  their 
flock,  and  for  the  comfort  of  the  churches  espoused  to 
them ;  especially  on  solemn  days,  in  Lent  and  Advent :  un- 
less their  absence  be  required  by  their  superiors,  or  for 
other  just  cause  (d). 

By  Can.  42  of  1603,  "  Every  dean,  master,  or  warden,  Dean  and 
or  chief  governor  of  any  cathedral  or  collegiate  church,  J^^STtiiere 
shall  be  resident  there  fourscore  and  ten  days,  conjunc- 
tim  or  divisim;  in  every  year  at  the  least,  and  then  shall 
continue  there  in  preaching  the  word  of  God  and  keep- 
ing good  hospitality ;  except  he  shall  be  otherwise  let 
with  weighty  and  urgent  causes  to  be  approved  by  the 
bishop,  or  in  any  other  lawful  sort  dispensed  with.  And 
when  be  is  resident,  he  with  the  rest  of  the  canons  or 
prebendaries  resident  shall  take  special  care,  that  the 
statutes  and  laudable  customs  of  the  church  (not  being 
contrary  to  the  word  of  God  or  prerogative  royal),  the 
statutes  of  this  realm  being  in  force  concerning  ecclesias- 
tical order,  and  all  other  constitutions  now  set  forth  and 
confirmed  by  his  majesty's  authority,  and  such  as  shall 
be  lawfully  enjoined  by  the  bishop  of  the  diocese  in  his 
visitation  according  to  the  statutes  and  customs  of  the 
same  church  or  the  ecclesiastical  laws  of  this  realm,  be 
diligently  observed;  and  that  the  petty  canons,  vicars- 
choral,  and  other  ministers  of  their  church,  be  urged  to 
the  study  of  the  Holy  Scriptures ;  and  every  one  of  them 
to  have  the  New  Testament  not  only  in  English,  but 
also  in  Latin." 

By  Can.  44,  Prebendaries,  at  large,  shall  not  be 
absent  from  their  cures  above  a  month  in  the  year;  and 
residentiaries  shall  divide  the  year  among  them,  and 
when  their  residence  is  over,  shall  repair  to  their  bene- 
fices. 

(a)  Gibs.  171.  (c)  Otho,  Athon,  56. 

(b)  Langton,  Lind.  130.  (d)  Othobon,  At  lion,  118. 
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By  Can.  24,  In  all  cathedral  and  collegiate  churches, 
the  Holy  Communion  shall  be  administered  upon  principal 
feast  days,  sometimes  by  the  bishop  (if  he  be  present), 
and  sometimes  by  the  dean,  and  at  sometimes  by  a  canon 
or  prebendary:  the  principal  minister  using  a  decent 
cope,  and  being  assisted  with  the  gospeller  and  epistler 
agreeably  according  to  the  advertisements,  published  in 
the  seventh  year  of  Queen  Elizabeth  (hereafter  follow- 
ing). The  said  Communion  to  be  administered  at  such 
times,  and  with  such  limitation,  as  is  specified  in  the 
Book  of  Common  Prayer.  Provided  that  no  such  limi- 
tation by  any  construction  shall  be  allowed  of,  but  that  all 
deans,  wardens,  masters,  or  heads  of  cathedral  and  col- 
legiate churches,  prebendaries,  canons,  vicars,  petty  canons, 
singing-men,  and  all  others  of  the  foundation,  shall  receive 
the  Communion  four  times  yearly  at  the  least. 

By  Can.  43,  The  dean,  master,  warden,  or  chief 
governor,  prebendaries  and  canons  in  every  cathedral 
and  collegiate  church,  shall  preach  there  in  their  own 
persons,  so  often  as  they  are  bound  by  law,  statute,  ordi- 
nance, or  custom ;  and  if  they  be  sick,  or  lawfully  absent, 
they  shall  substitute  such  licensed  preachers  to  supply 
their  turns,  as  by  the  bishop  shall  be  thought  meet  to 
preach  in  cathedral  churches.  And  if  any  otherwise 
neglect  or  omit  to  supply  his  course,  the  offender  shall 
be  punished  by  the  bishop,  or  by  him  or  them  to  whom 
the  jurisdiction  of  that  church  appertains,  according  to 
the  quality  of  the  offence. 

And  by  Canon  51,  "  The  deans,  presidents,  and  resi- 
dentiaries  of  any  cathedral  or  collegiate  church,  shall 
suffer  no  stranger  to  preach  unto  the  people  in  their 
churches,  except  they  be  allowed  by  the  archbishop  of  the 
province,  or  by  the  bishop  of  the  same  diocese,  or  by  either 
of  the  universities.  And  if  any  in  his  sermon  shall  publish 
any  doctrine  either  strange,  or  disagreeing  from  the  Word 
of  God,  or  from  any  of  the  Thirty-nine  Articles,  or  from 
the  Book  of  Common  Prayer ;  the  dean  or  the  residents 
shall  by  their  letters,  subscribed  with  some  of  their  hands 
that  heard  him,  so  soon  as  may  be,  give  notice  of  the 
same  to  the  bishop  of  the  diocese,  that  ne  may  determine 
the  matter,  and  take  such  order  therein  as  he  shall  think 
convenient." 

By  14  Car.  2,  c.  4,  s.  16,  A  lecturer  being  chosen  in 
a  cathedral  or  collegiate  church,  need  not  to  read  the 
Common  Prayer,  as  other  persons  admitted  to  ecclesiasti- 
cal offices ;  but  it  shall  be  sufficient  openly  to  declare  his 
assent  and  consent  to  all  things  therein  contained. 


.a 
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The  advertisements  published  in  the  seventh  year  of  Habite  to  be 
Queen  Elizabeth,  and  referred  to  in  Can.  24  aforegoing,  wom  ere* 
are  as  follows:  "  Item,  In  the  ministration  of  the  Holy 
Communion  in  cathedral  and  collegiate  churches,  the 
principal  minister  shall  use  a  cope,  with  gospeller  and 
epistler  agreeably ;  and  at  all  other  prayers  to  be  said  at 
the  Communion  table,  to  use  no  copes  but  surplices. " 
"  Item,  That  the  dean  and  prebendaries  wear  a  surplice, 
with  a  silk  hood,  in  the  quire ;  and  when  they  preach  in 
the  cathedral  or  collegiate  church,  to  wear  a  hood." 

And  at  the  end  of  the  service  book  in  the  second  year 
of  Edward  the  Sixth,  it  is  ordered,  that  in  all  cathedral 
churches,  the  archdeacons,  deans  and  prebendaries,  being 
graduates,  may  use  in  the  quire,  besides  their  surplices, 
such  hoods  as  pertain  to  their  several  degrees,  which  they 
have  taken  in  any  university  within  this  realm. 

Churches  collegiate  and  conventual  were  always  visit-  Visitation 
able  by  the  bishop  of  the  diocese :  if  no  special  exemption  tbereot 
was  made  by  the  founder  thereof  (*). 

And  the  visitation  of  cathedral  churches  belongs  unto 
the  metropolitan  of  the  province ;  and  to  the  king,  when 
the  archbishopric  is  vacant  (f). 

The  see  of  a  bishop  is  entitled  to  the  ornaments  of  the  Ornaments  of 
chapel  at  his  death.     This  was  declared  in  the  Bishop  of  ^°?8 
Carlisle's  case,  21  Edw.  3  ;  and  is  pleaded  by  Lord  Coke       ** 
in  the   case   of  Corven   and  Pym,  as  good  law;    that 
although  other  chattels  belong  to  the  executors  of  the 
deceased,  and  shall  not  go  in  succession,  yet  the  orna- 
ments of  a  chapel  of  a  preceding  bishop,  are  merely  in 
succession  (jj). 

Concerning  the  cathedral  churches  of  the  new  founda-  Cathedrals  of 
tion,  it  was  enacted  by  31  Hen.  8,  c.  9,  that  "the  king  £^wfo,m" 
should  have  power  to  declare  and  nominate  by  letters 
patents  or  other  writing  under  the  great  seal,  such  number 
of  bishops,  such  number  of  cities  (sees  fbr  bishops),  cathe- 
dral churches,  and  dioceses,  by  metes  and  bounds,  as  shall 
appertain;  and  (out  of  the  revenues  of  the  dissolved 
monasteries)  to  endow  them,  with  such  possessions,  after 
such  manner  and  condition,  as  he  shall  think  necessary 
and  convenient." 

And  it  appears  by  a  scheme  for  new  cathedrals  and 
bishoprics,  under  the  hand  of  King  Henry  VIII.,  that 
his  design  was,  to  erect  many  more  (pursuant  to  the 
powers  given  by  this  act)  than  were  erected  (A). 

(«)  Ilughes,  c.  28.  (g)  Gibs.  171. 

If)  Ibid.  (h)  1  Burnet,  2G2. 
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Cathedrals  of       .  The  collegiate  churches  of  Manchester  and  Ripon  are, 

Md1KC,,ter      by  6  &  7  WiU#  4'  c#  77,  constituted  tne  cathedral  churches 
*n      P00-       0f  ^he  new  ^gg  0f  Manchester  and  Ripon. 

Chapter,  what  A  chapter  of  a  cathedral  church  consists  of  persons 
ecclesiastical,  canons  and  prebendaries,  whereof  the  dean 
is  chief,  all  subordinate  to  the  bishop,  to  whom  they  are 
as  assistants  in  matters  relating  to  the  church,  for  the 
'  better  ordering  and  disposing  the  things  thereof,  and  for 
confirmation  of  such  leases  of  the  temporalities  and  offices 
relating  to  the  bishopric  as  the  bishop  from  time  to  time 
shall  happen  to  make  (t ). 

And  they  are  termed  by  the  canonists  capitulum,  being 
a  kind  of  head,  instituted  not  only  to  assist  the  bishop  in 
manner  aforesaid,  but  also  anciently  to  rule  and  govern 
the  diocese  in  the  time  of  vacation  (A). 

Of  these  chapters,  some  are  ancient,  some  new ;  the 
new  are  those  which  are  founded  or  translated  by  King 
Henry  VIII.  in  the  places  of  abbots  and  convents,  or 
priors  and  convents,  which  were  chapters  whilst  they  stood, 
and  these  are  new  chapters  to  old  bishoprics ;  or  they  are 
those  which  are  annexed  unto  the  new  bishoprics  founded 
by  King  Henry  VIII.,  and  are  therefore  new  chapters  to 
new  bishoprics  (7). 

The  chapter  in  a  collegiate  church  is  more  properly 

called  a  college,  as  at  Westminster  and  Windsor,  where 

there  is  no  episcopal  see  (m). 

Chapter  wkh-        There  may  be  a  chapter  without  any  dean,  as  the 

out  a  dean.       chapter  of  the  collegiate  church  of  Southwell ;  and  grants 

by  or  to  them  are  as  effectual  as  other  grants  by  dean  and 
chapter  (n). 

In  the  cathedral  churches  of  St.  David's  and  Llandaff 
there  never  was  till  recent  statutes  any  dean,  but  the  bishop 
in  either  was  head  of  the  chapter ;  and  at  the  former,  the 
chanter,  at  the  latter,  the  archdeacon  presided,  in  the  ab- 
sence of  the  bishop  or  vacancy-  of  the  see  (0). 
In  some  places,  One  bishop  may  possibly  have  two  chapters,  and  that 
two  chapters.    ^y  union  or  consolidation ;  and  it  seems  that  if  a  bishop 

has  two  chapters,  both  must  confirm  his  leases  (jp). 
Capacity  to  ^  chapter  of  itself  is  not  capable  to  take  by  purchase  or 

S^      gift,  without  the  dean  who  is  the  head  of  ft.     This  was 

agreed  in  Eyre's  case(q) ;  but  whereas  in  the  lease  there 

(i)  God.  58;  2  Roll.  451;  (n)  Wats.  c.  38 ;  1  Mod.  204 ; 
Bunb.  209.  2  Roll.  453. 

(k)  God.  56.  (0)  Johns.  60. 

(/)   1  Inst.  95  ;  Dyer,  273.  (p)  God.  58 ;  Dyer,  282  (b). 

(m)  Wood,  b.  i.  c.  3.  (a)  Mo.  51 ;  Lyn  v.  TTyn,  Sir 

0.  JBridg.  Rep.  148. 
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mentioned  (made  by  the  Archbishop  of  York)  of  a  field  in 
Battersea,  one  article  was,  that  during  the  vacancy  of  the 
archbishopric,  the  rent  should  be  paid  to  the  chapter  of 
York,  as  in  their  own  proper  right;  upon  a  question 
raised,  whether  a  chapter  could  receive  the  rent,  it  was 
agreed  that  they  could,  because  they  are  persons  of  which 
the  law  takes  notice,  and  to  whom  therefore  such  payment 
might  be  made ;  and  though  it  should  appear  afterwards 
that  they  could  not  receive  it  in  their  own  proper  right, 
that  defect  would  not  hinder  the  payment  (r). 

t  &r  The  books  do  generally  confound  the  two  words  prebend  Difference 

and  prebendary,  whereas  the  former  signifies  the  office,  or  bet^e?    d 

%&  the  stipend  annexed  to  that  office;  and  the  latter  signifies  prebendary. 

ii?-  the  officer,  or  person  who  executes  the  office  and  enjoys 

f  such  stipend. 

Lord  Coke  says,  a  prebendary  was  so  called  a  prabendo,  Prebendary, 

r:-  from  the  assistance  he  affords  to  the  bishop,  whereas  he  w^PJ\ceso 

6  had  his  name,  on  the  contrary,  from  the  assistance  which  **     * 

&  the  church  affords  him,  in  meat,  drink,  and  other  neces- 

saries (s). 

A  prebend  is  an  endowment  in  land  or  pension  in  money  Prebend,  what. 

S'ven  to  a  cathedral  or  conventual  churcn  in  prtebendam, 
at  is,  for  a  maintenance  of  a  secular  priest  or  regular 
canon,  who  was  a  prebendary,  as  supported  by  the  said 
prebend  (*). 

A  canonry  also  is  a  name  of  office,  and  a  canon  is  the  Canonry. 
officer  in  like  manner  as  a  prebendary,  and  a  prebend  is 
the  maintenance  or  stipend  both  of  the  one  and  of  the 
other  (w). 

Prebendaries  are  distinguished  into  those  which  are  Two  kinds  of 
called  simple  and  dignitary.  A  simple  prebendary  is  prebendaries, 
such  who  nas  no  cure,  and  who  has  no  more  but  his 
revenue  for  his  support;  and  a  dignitary  prebendary  has 
always  a  jurisdiction  annexed,  and  for  this  reason  he  is 
called  a  dignitary,  and  his  jurisdiction  *  is  gained  by 
prescription  (v).  A  prebendary  has  two  capacities,  sole 
and  aggregate:  for  he  is  a  member  of  a  corporation 
aggregate,  and  has  a  sole  capacity  in  respect  of  his  fellow- 
ship (x). 

Of  common  right  the  bishop  is  patron  of  all  the  pre-  Prebendary, 
bends,  because  the  possessions  were  derived  from  him  (y ).  how  appointed. 


8 


Gibs.  174 ;  Moore,  51.  (x)  AylifiVs  State  of  the  Urn- 
Gibs.  172  ;  3  Rep.  75  (b).  versity  of  Oxford,  vol.  ii.  p.  23; 
i)  Ken.  Par.  Ant.  (jIobs.  Serjeant  Hill's  MS.  notes, 
(u)  Gibs.  172;    1  T.  R.  652;  (y)  God.  52;  3  Rep.  75  (b); 
~       "  Bac. 


Dyer,  294,  296.  3  Bac.  Ab.  370. 

(v)  Country  Pars.  Comp.  136. 
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And  in  such  case  he  prefers  to  them  by  collation,  which 
is  the  same  thing  with  institution,  saving  that  no  presenta- 
tion is  made ;  but  if  a  prebend  be  in  the  gift  of  a  layman, 
the  patron  presents  to  the  bishop,  who  institutes  in  like 
manner  as  to  another  benefice  (z) ;  and  then  the  dean 
and  chapter  do  induct  them,  that  is,  after  some  cere- 
monies, place  them  in  a  stall  in  the  cathedral  church 
to  which  they  belong,  whereby  they  are  said  to  have  a 
place  in  the  choir  (a). 

In  the  case  of  Clarke  v.  Bishop  of  Sarum,  a  mandamus 
was  granted  to  admit  the  plaintiff  to  a  canonry  or  prebend 
of  Sarum,  and  to  institute,  induct  and  invest  him  therein, 
though  it  was  strongly  opposed  on  the  rule  to  show  cause, 
as  turning  the  common  law  remedy  by  quare  impedit  into 
another  channel.  But  the  court  said,  that  though  for- 
merly mandamuses  were  not  so  frequent,  especially  where 
the  party  had  another  remedy,  yet  they  being  found  to  be 
more  expeditious  and  less  expensive,  have  been  given 
into  of  late.  And  as  to  there  being  another  remedy,  it 
might  be  said  equally  in  cases  where  an  assise  or  an  action 
upon  the  case  would  try  the  right,  and  yet  that  was  never 
thought  a  ground  to  deny  a  mandamus,  so  that  the  writ 
was  ordered,  but  never  issued,  the  parties  agreeing  to  refer 
the  dispute  (6). 

Prebends  are  some  of  them  donative.  At  Westminster, 
the  king  collates  by  patent,  and,  by  virtue  thereof,  the  pre- 
bendary takes  possession  without  institution  or  induc- 
tion (c). 

And  the  king  at  this  day  is  patron  of  most  of  the  great 
prebends  (d). 
None  to  have         No  person  may  hold  more  than  one  prebend  in  the  same 
two  prebends     church,  and  this  is  agreeable  to  the  rule  of  the  ancient  canon 

in  one  church.    jftw  ^ 

So  if  a  prebendary  accepts  of  a  deanry,  his  prebend 
is  void  by  cession ;  so  if  he  is  made  a  bishop,  the  king 
presents  to  his  prebend  (f). 

But  the  acceptance  of  a  deanry  must  be  understood  to 
be  in  the  same  church ;  therefore  in  1 1  Edw.  3,  the  bishop 
of  Durham  having  presented  a  clerk  to  a  prebend  of  the 
church  of  St.  Andrew,  and  afterwards  the  same  person 

(z)  1  Anders.  241 ;  Sale  v.  when  a  vacancy  has  occurred,  1 
Bishop  of  Coventry.  T.  R.  401,  652;  1  Wils.  206. 


(a)  Wats.  c.  15.  (c)  Johns.  55;  Wats.  c.  15. 

"     -  -  (d)  ' 

has  been  denied  to  be  law,  1  T.  (e)  Gibs.  174;  Clera.  3,  2,  6 ; 


(b)  Strange,  1082.    This  case  Id)  Johns.  28,  29. 


Rep.  401.    But  a  mandamus  will      X.  3,  8,  9. 

be  granted  to  compel  an  election         (/)  Nels.  Preb. 
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being  presented  to  a  deanry  in  that  church,  it  was  held 
that  the  king  should  recover  the  presentation  to  this  pre- 
bend, because  one  and  the  same  person  cannot  possess 
two  prebends  in  one  and  the  same  church  {g) ;  but  then 
it  must  be  understood  of  a  prebendary  who  is  a  complete 
member  of  the  chapter,  that  is,  one  who  has  a  place  in  the 
choir,  and  a  vote  in  the  chapter ;  for  an  archdeacon  may 
be  either  a  dean  or  prebend  of  that  church  where  he  is 
archdeacon,  because  as  such  he  has  no  vote  in  the 
chapter  (A). 

Formerly,  a  layman  (Dr.  Watson  says)  might  have  Whether  a 
taken  a  title  to  a  prebend  (i) ;   but  now  by  the  Act  of  prebend  is  a 
Uniformity,  14  Car.  2,  c.  4,  no  person  is  capable  of  being   fty"  ee* 
admitted  to  any  ecclesiastical  promotion,  who  is  not  in 
priest's  orders  (k). 

The  Regius  Professor  of  Civil  Law,  at  Oxford,  for- 
merly had  the  prebend  of  Shipton,  in  the  cathedral  of 
Salisbury.     He  was  also  lay  rector  of  Shipton  (/). 

The  possessions  of  the  dean  and  chapter  are  for  the  most  Separate 

Eart  divided ;  the  dean  having  one  part  alone  in  right  of  possession, 
is  deanry,  and  each  particular  prebendary  a  certain  part 
in  right  of  their  prebends ;  the  residue  the  dean  and  chapter 
have  alike  ;  and  each  of  them  is  to  this  purpose  incorpo- 
rate by  himself  (m). 

For  a  prebendary,  who  has  a  distinct  estate,  and  has 
also  a  vote  in  the  chapter,  is  a  corporation  sole  in  respect 
of  the  one,  and  at  the  same  time  is  a  member  of  a  corpo- 
ration aggregate  in  respect  of  the  other  (n). 

If  the  cathedral  church  be  in  one  county,  and  the  corps  Quare  impe- 
(body,  or  estate)  of  the  prebend  be  in  another  county  ;  a  ^^^in  ^ 
writ  of  quare  impedit  shall  be  brought  in  the  county  of  the  county  where 
cathedral,  where  the  office,  or  the  foundation  of  the  right  the  cathedral 
to  the  corps,  is,  and  not  in  that  where  the  corps  lies  (o).      1S- 

By  38   Geo.  3,  c.  5,  "Whereas   the   rents  and  re-  How  to  be 
venues  belonging  to  the  residentiaries  of  the  cathedral  charged  to  the 
churches  in  England  and  Wales  are  chargeable  to  the  land"fcax- 
land-tax  granted  by  this  present  act,  and  in  some  cases 
the  overplus  of  the  said  rents  and  revenues,  above  such 
tax,  repairs  and  other  charges,  is  to  go  in  shares  for  the 
maintenance  of  the  said  residentiaries,  which  shares  are 
diminished  by  the  said  land-tax,"  it  is  provided  and  enacted 


(g)  Dyer,  273  (a);  Ed.  Vail.  (0  Dr.  Phillimore  was  the  last 

(/i)  Nels.  Preb.  layman  who  held  these  offices. 


(0   So  ruled  in  Bland  v.  Mad-  (m)  God.  52;  F.  N.  B.  195. 

«,  Cro.  Eliz.  79.  (n)  Johns.  61. 

(*)  Wats.  c.  14.  (o)  Gibs.  174;  Dy.  194  a. 
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in  such  cases  the  said  residentiaries  shall  not  be  further 
chargeable  as  enjoying  offices  of  profit  out  of  the  said  rents 
and  revenues,  anything  herein  contained  to  the  contrary 
notwithstanding. 
Prebend  a  It  does  not  appear  that  canons  or  prebendaries  have 

Bineciipe.  cure  of  souls  in  any  respect ;  they  are  indeed  for  the  most 

part  instituted,  but  not  to  the  cure  of  souls  (p). 

So  that  a  prebend  and  a  parochial  benefice  are  not  in- 
compatible ;  but  both  might  under  the  old  law  be  holden 
together,  without  any  dispensation  (q\ 

A  prebend  was  excepted  from  tne  operation  of  the 
statute  21  Hen.  8,  c.  13,  against  pluralities,  by  the  proviso 
of  sect.  31. 

And  for  the  same  reason,  he  who  takes  a  title  to  a  pre- 
bend, was  not  thereby  obliged  by  13  Eliz.  c.  12,  to  subscribe 
or  read  the  Thirty-nine  Articles ;  but  otherwise,  he  must 
take  the  same  oaths,  and  make  and  subscribe  the  same 
declarations,  as  other  persons  qualifying  for  ecclesiastical 
offices. 
Charge  upon  a  In  the  case  of  Grenfell  v.  The  Dean,  8fc.  of  Windsor  (r), 
canoxuy  legal,    a  canon  of  Windsor  had  granted  the  canonry  and  the  profits, 

&c,  to  the  plaintiffs,  to  secure  a  sum  of  money.  So  far  as 
it  appeared  on  an  interlocutory  application,  the  estates 
were  vested  in  the  corporation,  and  tne  canon  was  entitled 
to  an  aliquot  share  of  the  profits.  There  was  no  cure  of 
souls,  and  the  only  duties  were  residence  within  the  castle, 
and  attendance  in  the  chapel  twenty-one  days  a-year.  It 
was  holden,  upon  this  state  of  circumstances,  that  the  secu- 
rity was  valid,  and  a  receiver  of  the  profits  was  appointed. 
It  was  said  not  to  fall  under  the  principles  of  public  policy, 
on  which  the  income  of  a  benefice,  pay,  pensions,  &c.,  are 
holden  inalienable. 
Residence.  No  prebendaries  nor  canons  in  cathedral  or  collegiate 

churches,  having  one  or  more  benefices  with  cure  (and  not 
being  residentiaries  in  the  same  cathedral  or  collegiate 
churches),  shall,  under  colour  of  their  said  prebends,  absent 
themselves  from  their  benefices  with  cure,  above  the  space 
of  one  month  in  the  year ;  unless  it  be  for  some  urgent 
cause,  and  certain  time,  to  be  allowed  by  the  bishop. 
And  such  of  the  said  canons  and  prebendaries,  as  by  the 
ordinances  of  the  cathedral  or  collegiate  churches  do  stand 
bound  to  be  resident  in  the  same,  shall  so  among  them- 
selves sort  and  proportion  the  times  of  the  year,  as  that 
some  of  them  always  shall  be  personally  resident  there;  and 

(p)  Johns.  86.  (r)  2  Beav.  544  (a.d.  1840). 

(q)  Johns.  91. 


Cs. 
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all  such  residentiaries  shall,  after  the  days  of  their  resi- 
dency appointed  by  their  local  statutes  or  customs  expired, 
presently  repair  to  their  benefices,  or  some  one  of  them, 
or  to  some  other  charge  where  the  law  requires  their  pre- 
sence, there  to  discharge  their  duties  according  to  the  laws 
in  that  case  provided.  And  the  bishop  of  the  diocese 
shall  see  the  same  to  be  duly  performed  and  put  in  execu- 
tion (A 

Prebendaries  and  canons  in  every  cathedral  and  colle-  Preaching, 
giate  church,  shall  not  only  preach  there  in  their  own 
persons,  so  often  as  they  are  bound  by  law,  statute,  ordi- 
nance, or  custom,  but  shall  likewise  preach  in  other 
churches  of  the  same  diocese  where  they  are  resident,  and 
especially  in  those  places  where  they  or  their  church  re- 
ceive any  yearly  rente  or  profits.  And  in  case  they  them- 
selves be  sick,  or  lawfully  absent,  they  shall  substitute  such 
licensed  preachers  to  supply  their  turns,  as  by  the  bishop 
shall  be  thought  meet  to  preach  in  the  cathedral  churches. 
And  if  any  otherwise  neglect  or  omit  to  supply  his  course 
as  aforesaid,  the  offender  shall  be  punished  by  the  bishop, 
or  by  him  or  them  to  whom  the  jurisdiction  of  that  church 
appertaineth,  according  to  the  quality  of  the  offence  (t). 

Dr.  Grodolphin  says,  that  after  the  death  of  a  preben-  Profits  of  a 
dary,  the  dean  and  chapter  shall  have  the  profits  (u).  durinethe 

But  by  the  statute  01  28  Hen.  8,  c.  11,  the  profits  of  a  vacation, 
prebend,  during  the  vacation,  shall  go  to  the  successor, 
towards  the  payment  of  his  first-fruits. 

In  order  to  reconcile  which,  perhaps,  the  distinction 
may  be  this :  that  the  issues  of  those  possessions  which  he 
has  in  common  with  the  rest  of  the  chapter,  shall  after  his 
death  be  divided  among  the  surviving  members  of  the 
chapter ;  but  the  profits  of  those  possessions  which  he  has 
in  his  separate  capacity,  as  a  sole  corporation  of  himself, 
shall  be  and  enure  to  his  successor  (x). 

It  was  decided  in  an  old  case  that  no  part  of  the  revenue 
of  the  church  of  Canterbury  is  allowed  to  any  prebend  in 
particular,  except  the  annual  stipend  of  17/.  6*.  Sd. ;  which 
by  the  16th  chapter  of  the  statutes  is  to  be  paid  to  every 
prebendary  pro  corpore  prcebendcB  sua.  The  residue  of 
the  revenue  is  the  joint  property  of  the  dean  and  chapter, 
as  being  an  aggregate  body ;  and  no  member  has  a  right  to 
any  part  thereof  (y). 


(«)  Can.  44.  (a 

(I)  Can.  43.  490. 

(u)  God.  62.  fc, 


x)  7  B.  &  C.  113 ;  8  Bing. 


(y)  Young  v.  Lynch,  Sayer's 
Rep.  86. 
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illations.        A  prebendary  leaving  a  house  by  death  or  cession  out  of 
repair,  he  or  his  executors  shall  be  liable  to  a  suit  of  dila- 

?idations,  though  it  was  not  annexed  to  the  prebendal  stall, 
'his  was  declared  in  the  Court  of  King's  Bench,  in  the 
case  of  Dr.  Sands  against  the  executors  of  his  predecessor, 
the  residentiary  prebendary  in  the  church  of  Wells,  where 
the  bishop  appoints  to  each  prebendary  what  house  he 
thinks  fit.  For  although  the  house  is  not  parcel  of  any 
particular  prebend,  it  must  be  assigned  to  some  particular 
prebend,  and  when  it  is  so  assigned  it  is  part  of  the  pre- 
bend, and  shall  be  liable  to  a  suit  for  dilapidations. 
Wherefore  in  this  case  the  court  refused  to  grant  a  prohi- 
bition (z). 

In  a  case  from  the  church  of  Ely,  it  was  decided 
that  an  action  on  the  case  for  dilapidations  of  a  prebendal 
house,  may  be  maintained  at  common  law  by  a  succeeding 
prebendary  against  his  predecessor  who  had  resigned.  But 
as  it  appeared  by  the  statute,  that  the  receiver  of  the  chapter 
ought  to  require  the  prebendaries  to  repair  their  houses, 
furnishing  the  necessary  materials  from  the  funds  of  the 
church,  and  he  had  neglected  to  do  this,  the  plaintiff  re- 
covered from  his  predecessor  only  the  expense  of  work- 
manship, the  court  being  of  opinion  that  the  materials 
ought  to  be  furnished  him  by  the  church  (a). 

By  degrees  the  dependence  of  the  dean  and  chapter 
on  the  bishop,  and  their  relation  to  him,  grew  less  and 
less;  till  at  last  the  bishop  has  little  more  left  to  him 
than  the  power  of  visiting  them,  and  that  very  much 
limited:  and  he  is  now  scarcely  allowed  to  nominate  half 
of  those  to  their  prebends,  who  all  were  originally  of  his 
family  (J). 

Nevertheless,  the  dean  and  chapter  may  not  alter  the 
ancient  and  approved  usages  of  their  church,  without  con- 
sent of  the  bishop;  and  u  they  do,  such  innovations  are 
declared  void  by  the  canon  law  (c). 

A  statute  made  by  a  dean  and  chapter  to  bind  their 
successors,  and  not  themselves,  is  void,  and  so  declared 
by  the  canon  law ;  forasmuch  as  it  is  not  equitable  that  a 
man  should  lay  that  burden  upon  another,  which  he  will 
not  bear  himself  (d). 

It  seems  that  at  the  common  law,  by  the  gift  or  grant 


depend- 
m  the 


igof 


A  made 
im. 


(z)  Gibs.  174;  Skin.  121. 

(a)  Radcliff  v.  DoyUy,  2  T. 
Rep.  630.  See  the  decision  as  to 
a  vicar-choral,  Gleaves  v.  Parfitt, 
7  C.  B.,  N.  S.  838;  supra,  p.  161. 


(b)  Johns.  54 ;   Itolle's   Abr. 
229  ;  1  Burr.  R.  567. 

(c)  Gibs.  174;  see,  too,l  T.R. 
405;  7  East,  159. 

(d)  Garnett  v.  Gordon,  1  M.  & 
S.  205. 
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of  lands  to  the  dean  and  chapter,  as  a  corporation  aggre- 
gate, the  inheritance  or  fee  simple  may  pass  to  them  with- 
out the  word  successors  ;  because,  in  construction  of  law, 
such  body  politic  is  said  never  to  die  (e). 

The  dean  and  chapter  of  common  right  are  guardians  of  How  far  they 
the    spiritualties   of  the    bishopric  during  the  vacation,  are  guardians 
although  the  archbishop  now  usually  has  that  right  by  spiritualties, 
prescription  or  composition :  but  when  the  archbishopric 
is  vacant,  the  dean  and  chapter  of  the  archiepiscopal  see 
are  guardians  of  the  spiritualties  throughout   the   pro- 
vince (/). 

Under  the  old  law  Dr.  Watson  said,  if  a  corporation  Presentation 
do   present  their  head,  as  if  the  dean  and  chapter  do  a*OT£^t!j®ir 
present  the  dean  to  a  benefice,  it  is  void;  but  if  they  benefice, 
present  one  of  their  prebendaries,  it  is  good(^). 

The  surrender  of  the  lands  and  possessions  of  a  dean  and  Why  the 
chapter  does  not  dissolve  the  corporation.      This  was  de-  ?r^^de^of 
clared  in  the  case  of  the  dean  and  chapter  of  Norwich,  does  not*  dis- 
who  having  conveyed  their  lands  to  King  Edward  VI.,  solve  the 
and  being  incorporated  anew,  and  their  lands  regranted,  corporation. 
made  a  lease  by  their  old  name;  and  it  was  adjudged  to 
be  a  good  lease,  because  notwithstanding  the  said  convey- 
ance of  the  lands,  the  old  corporation  of  King  Henry 
VIII.  remained.     The  reason  of  which  was,  that  the  two 
principal  ends,  for  which  deans  and  chapters  were  insti- 
tuted (the  first  to  advise  the  bishop  in  spiritualties,  the 
second  to  restrain  him  in  temporalities),  might  well  be 
answered  by  them,  though  they  had  no  temporal  posses- 
sions (A). 

So,  if  the  corps  of  a  prebend  is  a  manor,  and  no  more, 
if  the  manor  is  recovered  from  him  by  tide  paramount, 
notwithstanding  such  recovery  the  person  remains  a  pre- 
bendary of  the  church,  because  he  has  a  stall  in  the  choir, 
and  a  voice  in  the  chapter  (i). 

There  have  been  many  disputes  concerning  the  deans  Deans  and 
and  chapters  of  the  new  foundation,  which  do  not  appear  chapters  of 
as  yet  to  have  received  a  full  and  final  determination,  par-  f0^Jdation. 
ticularly  with  regard  to  the  validity  of  their  local  statutes ; 
and  then  (supposing  their  validity)  with  regard  also  to  the  States  °al 
construction  01  those  statutes  themselves  in  divers  instances. 

These  periods  must  be  considered  from  the  first  erection  Period8  to  be 
of  the  said  deanries  and  chapters,  in  pursuance  of  the  act  considered. 

(e)  God.  58.  Kyd's  authority  is  relied  upon  by 

(/)  God.  55.  Hammond  in  his  note  to  Comyn  s 


(g)  Wats.  c.  20.    See  also  1      Digest.  Corporation,  f.  18. 
vd  on    Corporations,   p.   180,  (h)  Gibs.  Ill 

where  the  same  law  is  laid  down.         (i)  3  Co.  75. 
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of  the   31    Hen.  8,  to  the  first  year  of  Queen   Mary; 
from  the  first  year  of  Queen  Mary  to  the  first  year  of 
Queen  Elizabeth ;  from  the  first  year  of  Queen  Elizabeth 
to  the  sixth  year  of  Queen  Anne ;  and  from  the  sixth  year 
of  Queen  Anne  to  the  present  time. 
31.  Hen.  8,  c.  9      (1-)  By  31  Hen.  8,  c.   9,  power  of  foundation  and 
Power  of         erection  was  given  to  the  king  as  follows :  "  Forasmuch 
foundation       as  it  is  not  unknown,  the  slothful  and  ungodly  life  which 
given  to  the      hath  been  used  among  all  those  sorts  which  have  borne  the 
ing#  name  of  religious  folk,  and  to  the  intent  that  from  hence- 

forth many  of  them  might  be  turned  to  better  use,  as 
hereafter  shall  follow,  whereby  God's  word  might  be  the 
better  set  forth,  children  brought  up  in  learning,  clerks 
nourished  in  the  universities,  old  servants  decayed  to  have 
livings,  alms  houses  of  poor  folk  to  be  sustained  in,  readers 
of  Greek,  Hebrew  and  Latin,  to  have  good  stipend,  daily 
alms  to  be  ministred,  mending  of  highways,  exhibition 
for  ministers  of  the  church ;  it  is  thought  therefore  unto 
the  king's  highness  most  expedient  and  necessary  that 
more  bishoprics,  collegia!  and  cathedral  churches  shall 
be  established  instead  of  these  aforesaid  religious  houses, 
within  the  foundation  whereof  these  other  titles  before 
rehearsed  shall  be  established ;  it  is  therefore  enacted 
that  the  king  shall  have  power  to  declare  and  nomi- 
nate, by  his  letters  patent  or  other  writings  to  be 
made  under  his  ^reat  seal,  such  number  of  bishops, 
such  number  of  cities  (sees  for  bishops),  cathedral  churches 
and  dioceses,  by  metes  and  bounds,  for  the  exercise  and 
ministration  of  their  episcopal  offices  and  administration, 
as  shall  appertain ;  and  to  endow  them  with  such  posses- 
sions, after  such  manner,  form  and  condition,  as  to  him 
shall  be  thought  necessary  and  convenient ;  and  also  shall 
have  power  to  make  and  devise  translations,  ordinances, 
rules  and  statutes,  concerning  them  all  and  every  of  them, 
and  further  to  do  every  other  thing  which  he  snail  think 
requisite  for  the  good  perfection  and  accomplishment  of 
his  said  most  godly  and  gracious  purposes  touching  the 
premises,  or  any  other  charitable  or  godly  deeds  to  be 
devised  by  him  concerning  the  same ;  and  that  all  such 
translations,  nominations  of  bishops,  cities,  sees  and  limi- 
tations of  dioceses  for  bishops,  erections,  establishments, 
foundations,  ordinances,  statutes,  rules  and  all  other  things 
which  shall  be  devised  and  expressed  by  his  sundry  and 
several  letters  patent^  or  other  writings  under  his  great  seal9 
touching  the  premises,  or  any  of  them,  or  any  circum- 
stances or  dependencies  thereof,  necessary  and  requisite 
for  the  perfection  of  the  premises,  shall  be  as  effectual  to 
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all  intents  and  purposes,  as  if  done  by  the  authority  of 
parliament." 

In  pursuance  of  this  power,  the  king  did  erect  the  several 
sees,  deanries  and  churches  before  mentioned ;  and  in  the 
charters  of  their  foundation,  with  respect  to  the  matters 
before  us,  did  ordain  as  follows:  "Rex  omnibus  ad 
quos,  &c.  salutem.  Cum  nuper  cenobium  quoddam  seu 
domus  regularium  canonicorum,  quod,  dum  extitit,  prio- 
ratus,  seu  domus  canonicorum  regularium  beatae  Marias 
virginis  Carliolensis  vulgo  vocabatur,  atque  omnia  et 
singula  ejus  maneria,  dominia,  messuagia,  terrae,  tene- 
ments, haereditamenta,  dotationes  et  possessiones  certis  de 
causis  specialibus  et  urgentibus  per  Lancelotum  ipsius 
nuper  cenobii  sive  domus  canonicorum  regularium  priorem 
et  ejusdem  loci  conventum,  nobis  et  haeredibus  nostris  im- 
perpetuum  jam  data  foerunt  et  concessa,  prout  per  ipsorum 
prions  et  conventus  cartam  sigillo  suo  communi  sive  con- 
ventus   sigillatam,  et   in   cancellaria  nostra  irrotulatum 

manifeste  liquet:    Nos  quandam   ecclesiam 

cathedralem,  de  uno  decano  presbytero,  et  quatuor  presby- 
teris  praebendariis  ibidem,  omnipotent!  Deo  omnino  et 
in  perpetuum  servituris  creari,  erigi,  fundari  et  stabiliri 
decrevimus;  et  eandem  ecclesiam  cathedralem,  de  uno 
decano  presbytero,  et  quatuor  prebendariis  presbyteris, 
cum  aliis  ministris  ad  divinum  cultum  necessariis,  tenore 
prsesentium,  realiter  et  ad  plenum  creamus,  erigimus,  &c. 

Volumus  etiam  et  ordmamus,  quod  pradicti  decanus 

et  quatuor  prebendarii,  se  gerent,  exhibebunt,  et  occupabunt, 
juxta  et  secundum  ordinationes.  regulas.  et  statuta  eis  per 
Ls  in  quadam  Indentura,  in  posiJumJienda,  specifieanda, 
et  declaranda. — Et  quod  praefati  decanus  et  prebendarii 
ecclesiae  cathedralis  praedictas  et  successores  sui  sint,  et 
in  perpetuum  erunt,  capitulum  episcopatus  Carliolensis, 
sitque  idem  capitulum  Roberto  nunc  Carliolensi  episcopo, 
et  successoribus   suis  episcopis  Carliolensibus  perpetuis 

foturis  temporibus  annexum,  incorporatum,  et  unitum 

Volumus  etiam,  et  per  pnesentes  concedimus,  pnefato 
decano  et  capitulo  dictae  ecclesias  cathedralis  sanctae  et 
individuaB  Trinitatis  Carliolensis,  et  successoribus  suis, 
quod  decanus  ecclesice  cathedralis  illius  pro  tempore  ex- 
istensy  omnes  et  singulos  ejusdem  ecclesia  cathedralis  infe- 
riores  officiarios  et  minis tros,  ac  alias  pradicta  ecclesice 
cathedralis  sane  tee  et  individual  Trinitatis  Carliolensis 
quascunque  personas,  prout  casus  seu  causa  exiget9faciet9 
constituet,  admittet9  et  acceptabit9  de  tempore  in  tempus 
in  perpetuum  ;  et  eos  et  eorum  quemlibet  sic  admissos,  vel 
admissuniy  ob  causam  legitimam  corrigere9  deponere9  et 
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Daring  the        etiam  ab  eddem  ecclesid  cathedrali  amovere  et  expellere 
HeSryVIII      Posg*t  e*  valeat.     Salvis  nobis,  hseredibus  et  successoribus 

nbstris,  titulo,  jure,  et  auctoritate,  decanum,  prebendarios, 
et  omnes  pauperes,  ex  liberalitate  nostra  ibidem  viventes, 
de  tempore  in  tempus  nominandi,  assignandi  et  prseficiendi, 

3ualitercunque  et  quotiescunque  ecelesia  cathedralis  prae- 
icta  decano,  prebendariis  vel  pauperibus  prsedictis,  vel 
eorum  aliquo,  per  mortem  vel  aliter  vacare  contigerit. 
Teste  rege,  &c." 

Note :  all  the  other  foundation  charters  are  of  the  like 
form;  but  that  of  Carlisle  in  particular  is  here  recited, 
because  upon  this  charter  did  arise  the  contests  which 
occasioned  the  act  of  6  Ann.  c.  75  (hereafter  following) 
to  be  made. 

In  the  mean  time,  what  is  to  be  observed  at  present  is, 
that  by  the  above  recited  act  of  31  Hen.  8,  c.  9,  the  ordi- 
nances, rules  and  statutes  to  be  given  by  the  king  to  the 
new  foundations,  were  to  be  under  the  great  seal;  and  by 
the  above  recited  charter  of  foundation  they  were  also  to 
be  specified  in  a  certain  indenture  by  the  long  then  after 
to  be  made. 

Now  the  king  did,  by  his  commissioners  appointed  for 
that  purpose,  institute  ordinances,  rules  and  statutes  for 
the  said  new  foundations ;  which  were  delivered  to  them 
signed  by  the  said  commissioners,  but  not  under  the  great 
seal,  nor  indented.  And  it  is  recited  in  the  commission 
afterwards  issued  by  King  Philip  and  Queen  Mary  for 
revising  the  said  statutes,  that  they  were  only  given  to  the 
several  churches  by  way  of  trial  or  probation,  as  being  in- 
tended afterwards  to  be  perfected  and  delivered  in  form 
under  the  great  seal  and  indented,  if  the  same  had  not 
been  prevented  by  the  king's  death. 

And  there  seems  to  be  some  foundation  for  this 
surmise;  for  the  statutes  do  not  conclude  in  the  usual 
form  of  letters  patents  under  the  great  seal,  but  end  with 
the  subscription  of  the  commissioners ;  and  in  fact  some  of 
the  statutes  were  not  given  until  a  little  before  the  king's 
death :  as  particularly  the  statutes  of  the  church  of  Car- 
lisle, which  bear  date  the  sixth  day  of  June,  in  the  thirty- 
seventh  year  of  his  reign,  when  the  king  was  very  infirm, 
and  he  died  in  the  January  following. 
During  the  (2.)  But,  whatever  might  be  the  cause,  upon  this  foun- 

reign  of  Queen  Nation  only  did  these  statutes  subsist  at  the  end  of  the 

reign  of  King  Henry  VIII.,  and  during  the  reign  of 
King  Edward  VI. 

In  the  beginning  of  the   next  reign,  by  the   act   of 
1  Mar.  sess.  3,  c.  9,  it  is  enacted  as  follows :  "  Whereas 
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the  late  noble  prince  of  famous  memory,  King  Henry  VIII., 
father  unto  our  most  gracious  sovereign  lady  the  queen, 
amongst  other  his  godly  acts  and  doings,  did  erect,  make 
and  establish  divers  and  sundry  churches,  as  well  cathedral 
as  collegiate,  and  endowed  every  of  the  same  with  divers 
manors,  lands,  tenements  and  possessions,  for  the  mainte- 
nance of  the  deans,  prebendaries  and  ministers  within  the 
same,  and  for  other  charitable  acts  to  be  done  by  the  same 
deans,  prebendaries  and  ministers ;  and  also  did  incorpo- 
rate the  same  deans,  prebendaries  and  ministers,  and 
made  them  bodies  politic  in  perpetual  succession,  accord- 
ing to  the  laws  of  this  realm  of  England ;  and  whereas 
also  the  said  late  king,  for  the  better  maintenance  and 
preservation  of  the  said  churches  in  a  godly  unity  and 
good  order  and  governance,  granted  unto  the  several  cor- 
porations and  bodies  corporate  of  every  of  the  said  churches, 
that  they  should  be  ruled  and  governed  for  ever  according 
to  certain  ordinances,  rules  and  statutes,  to  be  specified  in 
certain  indentures  then  after  to  be  made  by  his  high- 
ness, and  to  be  delivered  and  declared  to  every  of  the 
bodies  corporate  of  the  said  churches,  as  by  the  several 
erections  and  foundations  of  the  said  churches  more  plainly 
it  doth  and  may  appear :  since  which  said  erections  and 
foundations,  the  said  late  king  did  cause  to  be  delivered  to 
every  of  the  said  churches,  by  certain  commissioners  by 
his  highness  appointed,  divers  and  sundry  statutes  and 
ordinances,  made  and  declared  by  the  same  commissioners, 
for  the  order,  rule  and  governance  of  the  said  several 
churches,  and  of  the  deans,  prebendaries  and  ministers  of 
the  same ;  which  said  statutes  and  ordinances  were  made 
by  the  said  commissioners,  and  delivered  to  every  of  the 
said  corporations  of  the  said  several  churches  in  writing, 
but  not  indented  according  to  the  form  of  the  said  founda- 
tions and  erections ;  by  reason  whereof,  the  said  churches, 
and  the  several  deans,  prebendaries  and  ministers  of  the 
same,  have  no  statutes  or  ordinances  of  any  force  or 
authority,  whereby  they  shall  be  ruled  and  governed,  and 
therefore  remain  as  yet  not  fully  established  in  such  sort 
as  the  godly  intent  of  the  said  late  king  was;  to  the 
great  imperfection  of  the  churches,  and  the  hindrance  of 
God's  service,  and  good  order  and  government  to  be  had 
and  continued  amongst  the  ministers  of  the  same :  and 
forasmuch  as  the  authority  of  making  the  said  statutes, 
ordinances  and  orders  was  reserved  only  to  the  said  king, 
and  no  mention  made  of  any  like  authority  to  be  reserved 
unto  his  heirs  and  successors,  the  same  orders  and  statutes 
cannot  now  be  made  and  provided  without  authority  of 

p.     VOL.  I.  N 
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During  the       parliament " — It  is  therefore  enacted,  that  the  queen  shall, 
Queen°MaiT.    during  her  natural  life, "  have  power  to  make  and  prescribe 

to  every  of  the  said  churches,  and  the  deans,  prebendaries 
and  ministers  of  the  same,  and  to  their  successors,  such 
statutes,  ordinances  and  orders,  for  the  good  government, 
rule  and  order  of  every  of  the  same  churches,  deans,  pre- 
bendaries, and  ministers  of  the  same,  and  of  -the  lands, 
manors,  tenements  and  possessions  of  every  of  the  same 
churches,  as  shall  seem  good  to  her  highness,  the  same 
statutes  and  ordinances  to  be  made  by  her  highness  in 
writing,  sealed  with  the  great  seal  of  England,  and  to  be 
delivered  to  the  deans,  prebendaries  and  ministers  of 
every  of  the  said  churches  for  the  time  being ;  and  also 
shall  have  power  by  writing  sealed  with  the  great  seal  of 
England,  to  alter,  transpose!  change,  augment  or  diminish 
the  said  orders,  statutes  and  ordinances  of  every  of  the 
said  churches,  as  to  her  shall  seem  good ;  and  also  shall 
have  power  to  establish  statutes,  ordinances  and  founda- 
tions, for  the  good  order  and  government  of  such  grammar 
schools  as  have  been  erected,  founded  or  established  by 
King  Henry  VIII.,  or  King  Edward  VI.,  and  of  the 
masters  and  scholars  of  the  said  schools,  and  to  alter  and 
transpose  such  other  statutes  and  ordinances  there  made 
heretofore,  from  time  to  time,  as  to  her  shall  seem  most 
convenient." 

In  pursuance  of  this  act,  King  Philip  and  Queen  Mary 
issued  their  commission  to  the  effect  following :  "  Phi- 
lippus  et  Maria,  reverendis  in  Christi  patribus,  &c.  salutem. 
Cum  illustrissimus  princeps  et  pater  noster  Henricus  oc- 
tavus  collegium  sive  ecclesiam  cathedralem  Christi  et 
beatae  Manse  virginis  Dunelmensis  erexit  et  instituit,  ac 
eandem  ad  ministrorum  ejus  sustentationem  praediis 
aliisque  proventibus  munifice  dotavit ;  nee  potuit,  ex  hac 
vita  discedens,  eandem  legibus  ac  statutis  convenientibus 
magnoque  sigillo  suo  Anglise  signatis,  firmiter  stabilire: 
Idcirco  nos  et  institutione  ac  voluntate  patris  nostri,  et 
decreto  senatus  nostri  (quern  parliamentum  vocamus) 
authoritatem  habentes  imperfecta  absolvendi ;  et  operi  ab 
eodem  inchoato  festigium  imponendi,  vobis  potestatem 
facimus  statuta  ad  eandem  ecclesiam  cathedralem  Dunel- 
mensem  preclare  regendam,  et  ministris  ejusdem  pro  tem- 
pore experienda  et  exercenda  ante  aliquot  annos  patris 
nostri  nomine  tradita,  pervidendi,  examinandi,  mutandi, 
et  pro  arbitrio  corrigendi,  approbandi,  plura  si  opus  fuerit 
addendi,  et  (si  quid  ambigui  aut  obscuri  in  eisdem  inve- 
niatur)  explanandi  atque  expediendi,  et  tandem,  in  earn 
formam    redigendi,   quae    ad    illius    ecclesias   cathedralis 
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Dunelmensis  ministrorumque  ejus  rectam  et  quletam 
moderationem,  et  ad  virtutis  et  pietatis  assiduum  exer- 
citium,  vestne  prudentiae  raaxime  necessaria  videbitur." 

By  virtue  01  which  commission,  the  present  statutes  of 
the  church  of  Durham  were  drawn  up  and  signed ;  after 
which  Philip  and  Mary  annexed  to  them  this  form  of 
confirmation :  "  Statuta  prsedicta  in  hoc  volumine  contenta, 
nostra  facimus;  eisque  robur  et  authoritatem  nostram, 
quam  ex  decreto  parliament  anno  primo  regni  nostri  edito 
habemus,  impertimur ;  et  magni  sigilli  nostri  appensione 
confirmamus ;  ac  pro  veris  et  indubitatis  ecclesiae  cathe- 
dralis  Christi  et  Mariae  virginis  Dunelmensis  statutis  haberi 
volumus,  &c."  Which  statutes  are  the  same  with  the 
former  statutes  of  King  Henry  VIII.,  save  only  that  the 
oath  of  the  king's  supremacy  is  left  out ;  so  that  what  the 
queen  intended  seems  only  to  have  been,  to  undo  what  had 
been  done  against  the  papal  supremacy. 

Note,  in  the  said  act  of  Queen  Mary  it  is  only  recited, 
that  King  Henry  the  Eighth's  statutes  were  not  indented  (r ), 
but  in  this  commission  it  is  also  specified,  that  they  were 
not  under  the  great  seal. 

And  it  is  observable,  in  order  still  the  more  to  invalidate 
the  said  statutes  of  King  Henry  VIII.,  that  the  very  act 
of  31  Hen.  8,  c.  9,  which  is  the  foundation  of  the  whole, 
was  after  this  statute  of  the  1  Mar.  expressly  and  by  name 
repealed,  by  1  &  2  Phil.  &  Mar.  c.  8,  s.  18,  only  with  a 
proviso  at  sect  26,  that  the  foundations  nevertheless  should 
continue.  But  as  to  the  ordinances,  rules  and  statutes  by 
which  they  should  be  governed,  this  entirely  then  rested 
upon  the  power  given  to  the  queen  by  the  aforesaid  act  of 
1  Mar.  sess.  3,  c.  9.  But  it  does  not  appear  that  she 
gave  statutes  to  any  but  the  church  of  Durham  aforesaid. 
In  the  last  year  of  her  reign  we  find  this  direction  given 
by  Cardinal  Pole,  Archbishop,  at  the  opening  of  the  con- 
vocation, u  Deinde  voluit  reverendissimus  statuta  eccle- 
siarum  noviter  erectarum  aut  mutatarum  a  regularibus  ad 
seculares,  expendi  per  episcopos  Lincolniensem,  Cices- 
triensem,  &c.  et  quae  consideranda  sunt,  referri  reveren- 
dissimo  quam  primum  commode  poterunt."  But  the  queen 
died,  and  nothing  further  was  done. 

(3.)  Upon  Queen  Elizabeth's  accession,  the  like  power  During  the 
was  given  to  her  during  her  natural  life,  by  1  Eliz.  c.  22  jSjPy*^**1* 
(which  act  was  not  printed  until  the  year  1707,  when  the       a  °   * 
disputes  happened  that  caused  the  act  of  6  Anne,  c.  75, 
to  be  made).     By  which  act  of  1  Eliz.  c.  22,  it  is  enacted 

(r)  Post. 
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During  the       gg  follows:    "Forasmuch  as  certain  cathedral  and  col- 
!S£bethTnC6n  lePate  churches,  and  other  ecclesiastical  corporations,  and 

some  schools,  have  been  erected,  founded,  or  ordained  by 
King  Henry  VIII.,  King  Edward  VI.,  Queen  Mary, 
and  the  late  Cardinal  Pole,  not  having  as  yet  established 
such  good  orders,  rules  and  constitutions  as  should  be 
meet  and  convenient  for  the  good  order,  safety  and  con- 
tinuance of  the  same :"  It  is  enacted,  that  the  queen,  during 
her  life,  "  shall  have  power  to  make  and  prescribe  to  every 
of  the  said  churches,  incorporations  and  schools,  and  to 
all  and  every  the  officers,  ministers  and  scholars  therein, 
and  to  their  successors  for  ever,  such  statutes,  ordinances 
and  orders,  as  well  for  the  good  use  and  government  of 
themselves,  being  officers,  ministers  or  scholars,  and  for 
the  order  of  their  service,  ministry,  functions  and  duties ; 
as  also  for  their  houses,  lands,  tenements,  revenues  and 
hereditaments,  with  the  appurtenances;  and  to  alter  or 
change,  augment  or  diminish  the  same,  from  time  to  time, 
as  to  her  shall  seem  expedient;  and  the  said  churches, 
incorporations  and  schools,  and  every  person  therein,  for 
which  the  queen  shall  make  any  statutes,  ordinances  or 
orders,  or  alter,  change,  diminish  or  augment  the  same, 
and  set  forth  the  same  under  the  great  seal  of  England, 
shall  keep  and  observe  all  the  same  statutes,  orders  and 
ordinances,  any  former  rules,  laws  or  constitutions  in  any 
wise  notwithstanding;  and  the  same  so  made,  ordained 
and  set  forth  under  the  great  seal,  shall  be  and  remain 
good  and  effectual  to  all  intents  and  purposes.9' 

Pursuant  to  the  power  vested  in  the  queen  by  this  act, 
there  seems  to  have  been  some  sort  of  confirmation  presently 
made  of  the  statutes  of  King  Henry  VIII.,  for  a  rule  to 
the  several  churches,  until  they  could  be  reviewed  and 
reformed ;  for  so  it  plainly  was  in  the  church  of  Peter- 
borough, as  appears  by  Bishop  Scambler's  letter  to  the 
queen  concerning  those  statutes :  "  After  this  house  was 
erected  (says  he)  there  came  to  the  same  certain  statutes 
for  the  government  thereof,  under  his  majesty's  name,  and 
so  have  continued,  not  without  regard ;  the  rather  through 
a  confirmation  made  of  them  by  your  majesty's  visitors, 
appointed  for  that  place  and  countries  adjacent,  in  the  first 
year  of  your  most  happy  reign." 

Afterwards,  special  power  for  that  end  having  been  in- 
serted in  the  body  of  the  ecclesiastical  commission,  new 
statutes  were  prepared  by  the  archbishops  and  others,  and 
finished  in  the  month  of  July,  1572 ;  and  the  several 
bodies  were  ready  for  the  royal  confirmation ;  but  this  (for 
what  reason,  or  by  what  accident,  appears  not)  was  never 
obtained. 


.» 
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Three  years  after  that,  the  like  power  was  inserted  in  the 
ecclesiastical  commission  granted  to  Archbishop  Grindall 
and  others,  which  was  thus :  "  Whereas  there  were  divers 
cathedral  and  collegiate  churches,  grammar  schools,  and 
other  ecclesiastical  corporations,  erected,  founded  or 
ordained  by  King  Henry  VIII.,  King  Edward  VI., 
Queen  Mary  and  the  late  Lord  Cardinal  Pole,  the  ordi- 
nances, rules  and  statutes  whereof  be  either  none  at  all,  or 
altogether  imperfect ;  or,  being  made  at  such  a  time  as  the 
crown  of  this  realm  was  subject  to  the  foreign  usurped 
authority  of  the  see  of  Some,  they  be  in  some  points  con- 
trary, diverse,  and  repugnant  to  the  dignity  and  preroga- 
tive of  our  crown,  the  laws  of  this  our  realm,  and  the  pre- 
sent state  of  religion  within  the  same ;  we  therefore  do  give 
full  power  and  authority  to  you,  to  cause  and  ordain  in 
our  name,  all  and  singular  the  ordinances,  rules  and  statutes 
of  all  and  every  the  said  cathedral  and  collegiate  churches, 
grammar  schools,  and  other  ecclesiastical  corporations, 
together  with  their  several  letters  patents,  and  other 
writings  touching  and  in  any  thing  concerning  their 
several  erections  and  foundations,  to  be  brought  and 
exhibited  before  you ;  willing  and  commanding  you,  upon 
the  exhibiting,  and  upon  diligent  and  deliberate  view, 
search  and  examination  of  the  said  statutes,  rules  and  ordi- 
nances, letters  patents  and  writings,  not  only  to  make 
speedy  and  undelayed  certificates  of  the  enormities,  dis- 
orders, defects,  surplusage,  or  wants  of  all  and  singular 
the  statutes,  rules  and  ordinances,  but  also  with  the  same 
to  advertise  us  of  such  good  orders  and  statutes  as  you 
shall  think  meet  and  convenient  to  be  by  us  made  and  set 
forth  for  the  better  order  and  rule  of  the  said  several 
churches,  erections  and  foundations,  and  the  possessions 
and  revenues  of  the  same ;  and  as  may  best  tend  to  the 
honour  of  Almighty  God,  the  increase  of  virtue  and  unity 
in  the  said  places,  and  the  public  weal  and  tranquillity  of 
this  our  realm ;  to  the  intent  we  may  thereupon  further 
proceed  to  the  altering,  making  and  establishing  of  the 
same  and  other  statutes,  rules  and  ordinances,  according 
to  an  act  of  parliament  thereof  made  in  the  first  year  of 
our  reign." 

But  nothing  appears  to  have  been  done  in  pursuance  of 
those  powers,  although  the  inconveniences  and  mischiefs 
of  wanting  a  certain  rule  appear  evidently  by  the  tenour 
of  the  aforesaid  letter  which  was  written  to  the  queen  by 
Bishop  Scambler.  The  bishop,  after  a  complaint  of  non- 
residence  and  want  of  discipline,  with  his  own  fruitless 
endeavours  to  reform  what  was  amiss,  adds,  "  One  chief 
and  sole  cause  in  a  manner,  of  all  this  matter,  besides  the 
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During  the       perverseness  of  men's  natures,  being  the  uncertainty  of  the 

ElSteth? UeCn  authority  of  the  statutes  of  the  said  church ;  the  froward 

and  disobedient  pretending  for  their  defence,  that  the  same 
were  and  are  of  no  force,  and  that  they  stand  at  liberty  to 
do  or  not  to  do  the  premises  at  their  pleasure ;  because 
they  are  not  extant  under  the  great  seal,  and  indented." 
Whereupon  his  prayer  to  the  queen  is :  "  Let  not  then,  I 
most  humbly  beseech  you,  the  matter  of  government  of 
these  houses  (for  they,  all  that  are  of  your  father's  founda- 
tion, be  in  like  uncertainty  of  the  authority  of  their  sta- 
tutes, and  especially  this  church  where  I  am)  stand  any 
longer  doubtful ;  but  let  it  be  by  your  most  sacred  majesty 
decided  and  determined  under  what  rules  and  orders  they 
shall  live." 

But  nothing  further  was  done  in  that  queen's  reign. 
Whether  it  was  that  she  did  not  like  the  power  by  which 
she  acted  (for  she  was  always  averse  from  the  parliament's 
interfering  in  ecclesiastical  affairs,  and  that  might  be  one 
reason  perhaps  why  the  act  was  not  then  printed),  or 
whether  she  had  a  mind  (as  appears  in  divers  other 
instances)  to  retain  the  church  at  that  time  in  a  state 
of  dependance  upon  the  crown ;  or  whatever  else  might 
be  the  cause,  so  it  was,  that  during  her  long  and  active 
reign  nothing  was  effected  to  render  these  foundations 
more  established  and  secure. 

However,  thus  much  is  certain,  that  notwithstanding 
Statutes  of       the  recital  in  the  act  of  the    1  Mary  above  mentioned, 

Charles  H  *"*  ^at  suc^  or(^nances>  rules  and  orders  could  not  be  made 

without  authority  of  parliament;  the  princes  of  this 
realm  in  those  days  did  not  think  themselves  under  that 
restraint,  and  accordingly  King  Charles  I.  and  King 
Charles  II.  &f  their  own  royal  authority,  did  give  sta- 
tutes to  several  of  those  churches  without  any  parlia- 
mentary sanction  to  support  them. 

But  still  the   doubt  remained,   for  the  reasons  above 
mentioned,  how  far  any  of  these  statutes  were  in  force. 
In  Queen  (4.)  And  particularly  about  the  year  1706,  Dr.  Atter- 

Anne's  reign,    bury,  then    dean    of  Carlisle,    resting  solely   upon   the 

foundation  charter,  which  (as  before  expressed)  gives  unto 
the  dean  a  power  of  appointing,  ordering  and  removing 
all  and  every  the  inferior  officers  and  ministers  of  the 
church,  and  other  persons  whatsoever  of  the  said  church, 
extended  this  clause  so  far  as  to  take  upon  himself  the 
sole  appointment,  ordering  and  removing  of  all  persons 
whatsoever  any  way  concerned  in  the  government  and 
revenue  of  the  said  church ;  rejecting  at  the  same  time 
the   authority   of  the    local   statutes,    which   limit  that 
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general  power,  and  expressly  define  what   officers  and 
ministers  only  in  the  said  charter  are  intended. 

About  the  same  time,  Dr.  Todd,  one  of  the  preben- 
daries of  the  said  church,  strenuously  opposed  the  visita- 
tion of  the  chapter  by  Dr.  Nicholson,  then  bishop; 
insisting,  that  the  statutes  of  King  Henry  VIII.,  by  which 
only  the  bishop  is  appointed  local  visitor,  were  of  no  force ; 
and  consequently,  that  this  being  a  royal  foundation,  the 
power  of  visitation  was  in  the  crown.  Upon  which  Dr. 
Todd  was  excommunicated  by  the  bishop,  and  the  pro- 
ceedings were  removed  into  the  Court  of  King's  Bench. 
In  the  mean  time  this  dispute  involving  in  it  most  of  the 
churches  of  the  new  foundation,  not  only  upon  the  afore- 
said account  of  the  uncertain  authority  of  their  respective 
local  statutes,  but  also  in  regard  that  the  originals  of  the 
said  statutes  in  some  places  were  perished  by  length  of 
time,  or  lost,  or  destroyed  in  the  Great  Rebellion,  there- 
fore, that  this  matter  might  finally  be  at  rest,  the  act 
of  6  Anne,  c.  75,  was  made,  by  which  it  was  thus  6  Anne,  c.  75. 
enacted: — "Whereas  several  doubts  and  questions  have 
arisen,  and  may  hereafter  arise,  in  relation  to  the  validity 
and  force  of  the  statutes  of  divers  cathedral  and  collegiate 
churches,  founded  by  King  Henry  VIII.,  which  doubts 
and  questions  have  been  occasioned,  partly  by  a  tem- 
porary act  of  parliament  made  in  the  first  year  of  the 
reign  of  Queen  Mary  in  relation  to  the  said  statutes, 
and  in  order  to  defeat  the  true  and  pious  ends  and  designs 
of  the  said  foundations,  and  partly  by  reason  of  the 
known  loss  of  many  records  and  evidences  during  the  late 
Rebellion  in  this  kingdom ;  and  whereas  the  said  doubts 
and  disputes  may  in  time  not  only  turn  to  the  great  dis- 
quiet and  prejudice  of  the  said  foundations,  but  may  prove 
a  manifest  obstruction  to  the  peace,  order,  good  government 
and  discipline  of  the  church,  unless  some  speedy  and  effec- 
tual remedy  be  provided ;"  it  is  therefore  enacted, "  that  in 
all  cathedral  and  collegiate  churches  founded  by  the  said 
King  Henry  VIII.,  such  statutes  as  have  been  usually 
received -and  practised  in  the  government  of  the  same 
respectively,  since  the  late  happy  Restoration  of  King 
Charles  II.,  and  to  the  observance  whereof  the  deans  and 
prebendaries,  and  other  members  of  the  said  churches,  from 
the  said  time  have  used  to  be  sworn  at  their  instalments  or 
admissions,  shall  be  and  shall  be  taken  and  adjudged  to  be 
good  and  valid  in  law,  and  shall  be  and  be  taken  and  ad- 
judged to  be  the  statutes  of  the  said  churches  respectively ; 
nevertheless,  so  far  forth  only,  as  the  same  or  any  of  them 
are  in  no  manner  repugnant  to,  or  inconsistent  with,  the 
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6  Anne,  c.  75.    constitution  of  the  Church  of  England  as  the  same  is  now 

by  law  established,  or  the  laws  of  the  land  :  provided,  that 
it  shall  be  lawful  for  her  Majesty,  during  her  life,  from  time 
to  time  to  alter,  amend,  correct,  revoke,  diminish,  or  en- 
large the  said  statutes,  or  any  of  them,  and  to  make  new 
statutes  and  ordinances  for  the  said  cathedral  and  colle- 
giate churches,  and  for  resuming  or  settling  the  local  visita- 
tion of  them,  or  any  of  them  ;  in  such  manner,  from  time  to 
time,  as  to  her  Majesty  shall  seem  meet." 

By  this  act  the  former  disputes  were  at  an  end ;  the  local 
statutes  being  hereby  generally  established  and  confirmed. 
But  hereupon  divers  questions  have  arisen,  as,  first  of  all, 
under  what  restrictions  this  act  is  to  be  understood ;  or, 
what  those  statutes  are  which  are  hereby  confirmed,  and 
what  statutes  are  not  hereby  confirmed  ?  And  the  restric- 
tions are  three:  1.  Such  statutes  only  are  confirmed  as 
were  usually  received  and  practised  in  the  respective 
churches  from  the  time  of  the  Restoration  to  the  time  of 
making  the  act.  2.  And  such  only,  to  the  observance 
whereof  the  deans  and  prebendaries  and  other  members  of 
the  said  churches  from  the  said  time  had  used  to  be  sworn 
at  their  instalments  or  admissions.  And  3.  So  far  forth 
only  as  the  same  statutes  or  any  of  them  are  in  no  manner 
repugnant  to  or  inconsistent  with  the  constitution  of  the 
Church  of  England,  or  the  laws  of  the  land. 

Now  one  great  doubt  has  been,  Whether  by  the  words 
"such  statutes  "  in  the  first  restriction,  are  meant  bodies  of 
statutes  generally  received  and  practised  since  the  Resto- 
ration ;  or  only  particular  statutes  within  such  bodies  as 
had  been  received.  In  the  former  case,  if  the  whole  bodies 
of  statutes  are  intended,  then  the  several  particulars  therein 
are  confirmed,  although  perhaps  some  of  those  particulars 
had  not  been  practised  since  the  Restoration ;  provided 
such  particulars  are  not  contrary  to  the  constitution  of  the 
church  or  laws  of  the  realm.  In  the  latter  case,  if  par- 
ticular statutes  are  only  intended,  then  to  know  whether 
any  such  particular  statute  is  in  force,  it  will  be  necessary 
to  be  informed  whether  it  was  generally  received  and 
practised  during  the  aforesaid  time.  The  former  opinion 
seems  generally  to  prevail.  An  instance  will  render 
this  plain.  Tne  charters  of  foundation  do  require  that 
the  deanries  shall  be  donative,  and  conferred  by  the  king's 
letters  patent ;  but  the  local  statutes  (for  it  is  to  be  observed 
that  the  statutes  of  the  several  churches  are  in  many  re- 
spects the  same)  do  require  that  the  dean  shall  be  presented 
by  the  crown,  and  instituted  by  the  bishop ;  and  the  par- 
ticular statute  which  enjoins  this  had  not  in  several  of  the 
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churches  been  usually  practised  since  the  Restoration.  And  Law  officers' 
particularly  with  regard  to  the  church  of  Gloucester,  in  °P"»k»- 
the  year  1720,  the  case  was  stated  by  the  crown  to  the  then 
attorney  and  solicitor  general,  who  delivered  their  opinion 
according   to   the  following  weighty  and  very  judicious 
report : — 

Whitehall,  23rd  May,  1720. 

"  Gentlemen, 

The  deanry  of  Gloucester  being  become  vacant,  the 
bishop  of  that  see  apprehends,  that  by  an  act  of  parliament 
in  the  sixth  year  of  the  late  Queen  Anne,  a  new  sanction 
is  given  to  the  body  of  statutes  of  that  cathedral ;  and  that 
those  statutes  require,  that  contrary  to  the  practice  of  above 
a  hundred  years,  the  dean  thereof  ought  to  come  in  by  pre- 
sentation, and  receive  institution  from  him,  I  herewith  send 
you  several  copies  of  records  and  other  papers ;  which  will 
more  fully  apprise  you  of  this  matter.  And  I  am  to  sig- 
nify to  you  his  majesty's  pleasure,  that  you  consider  of  it, 
and  report  your  opinion,  whether  the  ancient  method 
should  take  place  or  a  new  one  be  introduced ;  and  that 
if  you  think  the  practice  ought  to  be  altered,  you  do  in 
that  case  prepare  a  form  ot  such  an  instrument  as  you 
shall  think  proper  to  pass  under  the  great  seal  for  that 
purpose.    I  am,  &c.  Stanhope. 

To  his  Majesty's  Attorney  and 
Solicitor  General." 

"  To  their  Excellencies  the  Lords  Justices. 

May  it  please  your  Excellencies : 

In  humble  obedience  to  his  majesty's  commands, 
signified  to  us  by  letter  from  the  Right  Honourable  the 
Earl  Stanhope,  &c,  whereby  we  are  informed,  that  the 
deanry,  &c,  (as  above) — We  have  considered  of  the 
matters  thereby  to  us  referred,  and  do  most  humbly 
certify  your  excellencies,  That  the  deanry  of  Gloucester 
was  erected  by  letters  patents  bearing  date  7th  Sept., 
23  Hen.  8,  whereby  the  king  appoints  the  first  dean  and 

Srebendaries,  and  in  ordering  the  precedence  of  the  dean, 
irects,  quod  ipse  dec  anus  >et  quilibet  ejus  successorum>per 
no8  nominandi,  shall  be  next  in  dignity  to  the  bishop. 
Then  the  charter  appoints,  that  the  dean  and  prebendaries 
shall  be  a  body  corporate,  and  have  perpetual  succession ; 
et  se  gerent9  exhibebunt,  et  occupabunt,  secundum  ordina- 
tiones,  regulas,  et  statuta,  eisper  nos  in  quadam  indentura 
in  poster um  fienda,  specificanda,  et  declaranda.  The  king 
further  grants  them  divers  privileges  :  after  which  follows 
a  saving  clause  in  these  words :  Salvis  nobis,  hceredibus  et 
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Law  officers'      «  successoribus  nostris,  titulo,jure,  et  authoritate,  decanos, 
opinion*  prebendarios,  et  omnes  pauperes,  ex   liber alitate   nostra 

ibidem  viventes,  de  tempore  in  tempus  nominandi9  assig- 
nandi  et  prarficiendi,  qualitercunque  et  quotiescunque 
ecclesia  cathedralis  prcedicta  de  decano9  prcebendariis  vel 
pauperibus  prcedictis,  vel  eorum  aliquo,  per  mortem  vel 
aliter  vacare  contigerit,  per  liter  as  nostras  patentes  de  tem- 
pore in  tempus  ordinare,  prceficere  et  prcesentare. 

These  are  all  the  clauses  in  the  letters  patents  of  foun- 
dation, which  concern  the  manner  in  which  future  deans 
were  to  come  in ;  and  we  humbly  apprehend,  that  if  the 
question  had  rested  singly  upon  the  charter,  this  deanry 
must  have  been  taken  to  be  donative  in  the  crown :  for 
though  the  word  present  are  is  used  in  the  last  clause, 
yet  we  apprehend  that  it  is  not  to  be  understood  of  a  proper 
presentation  to  the  bishop,  because  it  is  brought  in  only  in 
a  saying  clause,  and  that  sense  seems  inconsistent  with  the 
other  words  with  which  it  stands  coupled,  which  import  a 
complete  appointment  by  the  crown. 

Trie  case  standing  thus  upon  the  charter  of  foundation, 
we  further  humbly  certify  your  excellencies,  that  as  there 
is  a  clause  in  the  charter  referring  to  future  statutes  to  be 
given  by  the  king,  so  it  appears  to  us,  that  King  Henry 
VIII.,  in  the  36th  year  01  his  reign,  did  give  a  body  of 
statutes  for  the  better  rule  and  government  of  the  cathedral 
church  of  Gloucester ;  which,  however  invalid  in  the  origi- 
nal, have  in  general  been  esteemed  and  observed  as  the 
statutes  of  that  church  ever  since.  The  second  chapter  of 
those  statutes,  intituled  *  Of  the  Qualification  of  the 
Dean,'  of  which  an  English  translation  only  hath  been 
laid  before  us,  has  these  words :  *  Whensoever  the  office  of 
dean  shall  hereafter  become  void  by  death,  resignation,  de- 
privation, or  cession,  or  by  any  other  means ;  we  will  that 
such  person  shall  be  dean,  and  be  so  accepted,  and  enjoy 
the  office  of  dean  in  all  respects,  whom  we  or  our  succes- 
sors shall  nominate,  elect  and  prefer  by  our  letters  patents 
to  be  sealed  under  the  great  seal  of  us  or  our  successors, 
and  shall  think  fit  to  present  to  the  Bishop  of  Gloucester ; 
which  said  dean  so  nominated,  elected  and  presented,  and 
having  been  instituted  by  the  bishop,  the  canons  for  the 
time  being  shall  accept  and  admit  for  dean  of  the  cathedral 
church  of  Gloucester ;  and  the  dean  upon  such  his  ad- 
mission, before  he  shall  take  upon  him  any  government  in 
the  church,  or  concern  himself  in  any  affairs  thereunto  be- 
longing, shall  take  an  oath  in  this  form,  viz. — 

*  I N.,  who  am  elected  and  instituted  dean  of  this  cathedral  church, 
do  call  God  to  witness,  <£c.' 
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"  The  expressions  in  this  statute  are  somewhat  particular 
and  uncommon ;  but  upon  the  whole,  we  apprehend,  that  in 
case  the  said  statute  had  been  regularly  given  pursuant  to  the 
power  reserved  by  the  charter,  it  would  have  made  a  pre- 
sentation to  the  bishop  necessary  in  this  case,  and  the  dean 
ought  to  have  received  institution  from  him.  But  it 
appears,  that  the  body  of  statutes,  of  which  this  is  one,  was 
not  given  by  indenture,  which  is  the  only  form  the  charter 
prescribes ;  and  we  find  that  by  an  act  01  parliament  made 
in  the  1  Mary,  the  statutes  given  by  King  Henry  VIII. 
to  the  cathedral  churches  founded  by  him  are  recited  to  be 
void  (s). 

For  these  reasons  we  are  humbly  of  opinion,  that  this 
statute  was  not  valid  in  its  original,  had  no  operation  to 
alter  the  charter,  and  consequently  that  the  dean  ought 
then  to  have  come  in  by  donation  notwithstanding  the 
statutes. 

We  farther  humbly  certify  your  excellencies  that,  several 
copies  of  instruments  under  the  great  seal  for  constituting 
deans  of  Gloucester  from  time  to  time,  have  been  trans- 
mitted to  us  ;  which  we  have  perused  and  hereto  annexed, 
and  find  none  of  them  to  be  in  the  strict  form  of  a  presen- 
tation. 

The  only  precedent  which  looks  that  way,  is  that  of 
Dean  Cooper  in  the  11  Eliz.,  which  is  directed  to  the 
Bishop  of  Gloucester,  and  has  in  it  the  word  prcesentamus, 
and  requires  the  bishop  to  institute  him.  But  it  contains 
also  an  express  grant  of  the  deanry  to  Cooper ;  and  we 
beg  leave  to  observe  to  your  excellencies  upon  this  prece- 
dent, that  it  seems  framed  in  conformity  to  the  statute 
before  mentioned  about  the  qualification  of  the  dean,  having 
pursued  it  in  the  very  words  and  expressions. 

All  the  other  precedents  transmitted  to  us  besides  that 
of  Cooper,  as  well  before  as  since  the  Restoration,  we  con- 
ceive to  be  mere  grants  from  the  crown. 

This  was  the  state  of  the  case  at  the  time  the  statute  6 
Anne,  intitled  An  Act  for  avoiding  doubts  and  questions 
touching  the  Statutes  of  divers  Cathedral  and  Collegiate 
Churches,  was  made.  And  the  body  of  statutes  given  by 
King  Henry  VIII.  being  (as  hath  been  already  observed) 
originally  void,  and  this  deanry  (as  appears  bv  the  prece- 
dents) having  passed  by  grant  from  time  to  time ;  we  ap- 
prehend the  single  question  to  be,  Whether  this  act  of 
parliament  has  given  such  a  sanction  to  the  statute  about 

(*)   Vide  Co.  Litt.  229  a. 
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Law  officers'     «  ^e  qualification  of  the  dean,  as  to  alter  the  practice  of 
p  granting  which  has  hitherto  prevailed,  and  make  a  presen- 

tation to  the  bishop  necessary? 

We  beg  leave  to  observe  to  your  excellencies,  that  as  far 
as  we  can  be  informed,  this  is  the  first  question  that  hath 
arisen  upon  this  act ;  and  that,  upon  consideration  of  the 
act,  it  appears  to  be  drawn  in  a  loose  and  doubtful  manner, 
and  may  admit  of  various  constructions. 

The  preamble  takes  notice,  that  several  doubts  had 
arisen,  concerning  the  validity  of  the  statutes  of  divers  cathe- 
dral and  collegiate  churches  founded  by  King  Henry  VIII.; 
which  had  been  occasioned  partly  by  an  act  of  the  1  Mary, 
and  partly  by  reason  of  the  loss  of  records  during  the 
Rebellion,  which  might  prove  an  obstruction  to  the  good 
government  and  discipline  of  the  church:  and  then  it 
enacts,  that  in  all  cathedral  and  collegiate  churches  founded 
by  the  said  King  Henry  VIII.,  such  statutes  as  have 
been  usually  received  and  practised  in  the  government  of 
the  same  respectively  since  the  Restoration,  and  to  the 
observance  whereof  the  deans  and  prebendaries,  and  other 
members  of  the  said  churches  from  the  said  time  have  used 
to  be  sworn  at  their  instalments  or  admissions,  shall  be  and 
be  taken  and  adjudged  to  be  the  statutes  of  the  said  churches 
respectively ;  nevertheless,  so  far  forth  only  as  the  same 
or  any  of  them  are  in  no  manner  repugnant  to,  or 
inconsistent  with,  the  constitution  of  the  Church  of 
England,  as  it  is  now  by  law  established,  or  the  laws 
of  the  land. 

The  question  arising  upon  this  act,  material  to  the  point 
referred  to  us,  is  whether  by  the  words —  Such  statutes  as 
have  been  usually  received  and  practised  since  the  Restora- 
tion— be  intended,  bodies  of  the  statutes,  particular  statutes 
within  which  bodies  have  been  generally  acted  under  as 
occasion  required;  or  only,  such  particular  individual 
statutes  as  have  been  actually  put  in  practice  ?  for  if  this 
act  only  confirmed  such  particular  statutes  as  have  been 
actually  practised ;  then  it  is  clear,  that  this  statute  about 
the  qualification  of  the  dean  is  not  confirmed,  nor  has  any 
greater  force  than  it  had  originally ;  there  being  no  pre- 
tence of  any  practice  under  it  since  the  Restoration. 
But  if  the  act  has  confirmed  bodies  of  statutes,  particular 
statutes  within  which  bodies  have  been  generally  acted 
under ;  then  this  statute  will  be  in  consequence  confirmed, 
notwithstanding  it  has  not  been  in  fact  specially  observed. 

We  apprehend  this  to  be  a  question  of  great  doubt  and 
difficulty:  but,  upon  consideration   of  the  several  parts 
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"of  the  act,  we  are  humbly  of  opinion,  that  bodies  of 
statutes,  particular  statutes  in  which  have  been  generally 
acted  under  as  occasion  has  required  since  the  Restoration, 
are  thereby  confirmed ;  for  these  reasons : 

In  the  first  place,  the  doubts  and  questions,  which  are 
recited  in  the  preamble  to  have  arisen,  were  not  concerning 
any  particular  individual  statutes,  but  concerning  the 
bodies  of  statutes  given  by  King  Henry  VIII.,  whether 
they  were  given  in  a  proper  manner ;  and  the  reason  for 
which  they  were  declared  void  by  the  act  of  1  Mar.  went 
to  the  whole  body  of  statutes,  and  not  to  particular  branches ; 
and  it  seems  reasonable,  that  the  same  expression  should 
have  the  same  signification  in  the  enacting  clause  as  in  the 
preamble. 

Besides,  the  act  does  not  only  confirm  such  statutes  as 
have  been  usually  received  and  practised  since  the  Restora- 
tion, but  makes  a  further  description,  viz.  And  to  the  observ- 
ance whereof  the  deans  and  prebendaries  from  the  said 
time  have  used  to  be  sworn  at  their  instalments :  and  it  is 
well  known  that  the  members  of  cathedral  churches  are 
never  sworn  to  the  observance  of  particular  statutes,  but 
of  bodies  of  statutes  in  general. 

The  restrictive  clause  at  the  end  is  likewise  observable 
to  this  purpose ;  Nevertheless,  so  far  forth  only  as  the 
same  or  any  of  them  are  in  no  manner  repugnant  to  or  in- 
consistent with  the  constitution  of  the  Church  of  England 
as  it  is  now  by  law  established,  or  the  laws  of  the  land. 
Hereupon  we  humbly  conceive,  that  the  legislators  could 
not  apprehend  that  any  particular  statutes,  inconsistent 
with  the  constitution  of  the  church  or  the  laws  of  the  land, 
had  been  usually  received  and  practised  since  the  Restora- 
tion ;  but  that  restriction  seems  aimed  at  some  parts  of  the 
bodies  of  those  statutes,  which  might  possibly  relate  to 
popish  superstition,  and  therefore  were  not  fit  to  be  con- 
firmed with  the  rest. 

Upon  the  whole,  we  are  humbly  of  opinion,  that  the 
above-mentioned  statute  about  the  qualification  of  the  dean 
has  received  a  confirmation  by  this  act  of  parliament,  as 
part  of  the  body  of  statutes  of  this  church;  and  con- 
sequently, that  in  the  case  of  this  particular  deanry  a 
presentation  to  the  bishop  according  to  the  terms  of  that 
statute  is  now  become  necessary.  And  we  have,  in  humble 
obedience  to  his  majesty's  commands,  prepared  the  form  of 
an  instrument  (hereto  annexed),  which  we  humbly  submit 
to  your  excellencies,  as  proper  to  pass  the  great  seal  for 
that  purpose ;  wherein  we  have  also  inserted  a  clause  of 
grant,  and  exactly  followed  the  precedent  of  Dean  Cooper, 
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Law  officers*     t€  that  seeming  to  us  to  have  been  settled  with  great  care  in 
opinion.  pursuance  of  the  statute.     All  which,  &c.    R.  Raymond. 

11  July,  1720.  P.  York." 

Again :  supposing  the  whole  bodies  of  statutes  to  be 

confirmed,  so  far  as  the  same  statutes  or  any  of  them  are 

not  contrary  to  the  constitution  of  the  church  or  laws  of 

the  land,  questions  have  arisen  concerning  the  construction 

of  those  statutes  themselves.     As  particularly,  how  far  the 

clause  in  those  local  statutes  which  gives  power  to  the 

dean,  or,  in  his  absence,  to  the  vice-dean  and  chapter,  to 

choose  the  minor  canons,  lay  clerks,  and  other  officers 

therein  particularly  specified,  shall  be  understood  to  qualify 

the  general  power  given  by  the  charter  of  foundation  to 

the  dean  to  appoint  all  and  every  the  inferior  officers  and 

ministers. 

Arbitration  as      Thus  in  the  church  of  Bristol,  in  the  year  1751,  a 

*°  h^8*^1         dispute  of  this  kind  arising,  the  same  was  referred  to  the 

Cftt  then  Bishops  of  London,   St.  David's  and  St.  Asaph, 

whose  determination  was  as  follows :  "  Whereas  differences 
and  disputes  having  arisen  between  the  Reverend  Dr. 
Chamberlayne,  dean  of  the  cathedral  church  of  Bristol, 
and  the  chapter  of  the  said  church,  touching  the  right  of 
naming  the  precentor,  minor  canons,  grammar  school- 
master, lay-  clerks  or  singing-men,  choristers,  subsacrist  or 
sexton  of  the  said  church,  They  the  said  dean  and  chapter 
did,  by  an  act  of  chapter,  dated  the  19th  of  August,  1751, 
submit  the  said  dispute  to  the  arbitration  and  determina- 
tion of  the  Lords  Bishops  of  London,  St.  David's,  and 
Norwich,  in  case  he  should  be  able  to  attend :  if  not,  the 
Lord  Bishop  of  St.  Asaph :  and  whereas  the  Lord  Bishop 
of  Norwich  has,  by  reason  of  his  constant  attendance  on 
the  Prince  of  Wales  and  Prince  Edward,  declined  the 
said  arbitration,  we  the  said  Bishops  of  London,  St. 
David's  and  St.  Asaph,  have  accepted  and  do  hereby 
accept  of  the  said  reference  and  arbitration,  in  virtue  of 
the  aforesaid  act  of  chapter,  and  also  of  two  subsequent 
acts  of  chapter  bearing  date  the  30th  of  November,  1751, 
and  the  2nd  of  March,  1752,  as  by  the  said  acts  (relation 
being  thereunto  had)  may  more  fully  appear.  And  we 
the  said  arbitrators,  having  considered  the  case  laid  before 
us,  by  the  Dean  of  Bristol  of  the  one  part,  and  the  pre- 
bendaries on  the  other,  and  also  the  papers  and  documents 
delivered  on  each  side,  in  support  of  their  respective  claims, 
particularly  and  especially  the  charter  of  foundation  of 
Hen.  VIlL  bearing  date  June  4,  in  the  thirty-fourth 
year  of  his  reign,  and  also  the  body  of  statutes  given  by 
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his  commissioners  to  the  said  dean  and  chapter,  bearing 
date  the  5th  of  July,  in  the  thirty-sixth  year  of  his  reign, 
are  of  opinion,  and  do  determine/that  the  right  of  naming 
the  precentor,  minor  canons,  grammar  schoolmaster,  lay 
clerks  or  singing-men,  choristers,  subsacrist  or  sexton  of 
the  cathedral  church  of  Bristol,  is  in  the  dean  and  chapter, 
and  the  dean  being  absent,  in  the  vice-dean  and  chapter 
of  the  said  church.  In  witness  whereof  we  have  hereunto 
set  our  hands  and  seals  this  23rd  day  of  March,  1752. 

Tho.  London  (Sherlock). 

Ri.  St.  David's  (Trevor). 

R.  St.  Asaph  (Drummond). 

Thus  also  in  the  year  1764,  a  like  dispute  arising  in  the 
cathedral  church  of  Gloucester,  the  same  was  determined 
upon  reference  as  follows :  Whereas  disputes  and  differences 
have  arisen  between  the  Reverend  Dan.  Newcombe,  D.D., 
dean  of  the  cathedral  church  of  Gloucester,  and  Joseph 
Atwell,  D.D.,  and  Samuel  Wolley,  M.  A.,  two  of  the  pre- 
bendaries of  the  said  church,  concerning  the  right  of 
electing  and  removing  the  precentor,  minor  canons, 
sacrist,  subsacrist,  schoolmaster,  usher,  organist,  lay 
clerks  and  choristers  of  the  said  church,  they  the  said 
deans  and  prebendaries  did  enter  mutually  into  bonds 
dated  October  14,  1754,  to  abide  by  the  arbitration  and 
award  of  such  person  or  persons  as  should  be  in  that 
behalf  nominated  and  appointed  arbitrators  by  the  Right 
Reverend  the  Lord  Bishop  of  Gloucester,  on  or  beiore 
the  30th  of  November  then  next,  so  as  the  award  of  such 
arbitrators  be  made  in  writing  ready  to  be  delivered  on 
or  before  November  30,  1755.  And  whereas  the  said 
bishop  did,  in  pursuance  thereof,  by  writing  dated  the 
3rd  day  of  November,  1754,  nominate  and  appoint  us  the 
underwritten  to  award  and  determine  the  said  disputes 
and  differences.  Now  we  the  said  arbitrators,  having 
duly  considered  the  cases  laid  before  us  by  the  Dean  of 
Gloucester  of  the  one  part,  and  the  said  prebendaries  on 
the  other,  and  also  the  papers  delivered  in  support  of 
their  several  claims,  particularly  the  charter  of  foundation 
of  Hen.  VIII.  bearing  date  September  4,  in  the  thirty- 
third  year  of  his  reign,  and  also  the  body  of  statutes  given 
by  his  commissioners  to  the  said  dean  and  prebendaries, 
bearing  date  July  5,  in  the  thirty-sixth  year  of  his  reign, 
are  of  opinion  and  do  determine  that  the  right  of  electing 
and  removing  of  the  precentors,  minor  canons,  sacrists, 
subsacrists,  schoolmasters,  ushers,  organists,  lay  clerks  and 
choristers  of  the  church  of  Gloucester,  is  in  the  dean  and 


192  ORDERS  AND  OFFICES  OF  THE  CHURCH. 

St<hUHe8i°f       chapter,  an<l  the  dean  being  absent,  in  the  vice-dean  and 
cat  e   als,        chapter  of  the  said  church.     In  witness  whereof  we  do 

hereunto  set  our  hands  and  seals,  this  16  th  day  of  Oc- 
tober, 1755.  Tho.  Cant.  (Herring). 

Tho.  Clerk  (Master  of  the  Rolls), 
Geo.  Lee  (Dean  of  the  Arches). 

In  like  manner,  there  have  been  several  disputes  betwixt 
the  deans  on  the  one  hand,  and  the  prebendaries  on  the 
other,  concerning  a  negative  power  which  the  deans  have 
claimed  by  virtue  of  the  said  statutes  in  divers  instances. 
As  in  the  aforesaid  church  of  Gloucester,  about  the  year 
1752,  the  dean  refused  to  affix  the  chapter  seal  to  a  lease 
agreed  upon  by  the  majority  of  the  chapter ;  insisting  that 
by  the  locaL  statutes  his  consent  was  absolutely  necessary 
to  the  validity  of  such  lease,  which  consent  he  would  not 
give.  But  the  dean  submitted  before  it  came  to  a  iudicial 
determination.  J 

In  the  years  1752  and  1753  a  like  dispute  happened  in 
the  cathedral  church  of  Carlisle,  about  the  dean's  negative 
power  in  conferring  of  benefices.  The  four  prebendaries 
of  which  the  chapter  consisted,  one  of  whom  is  always 
vice-dean,  unanimously  elected  and  nominated  under  the 
chapter  seal  Mr.  Henry  Richardson,  to  the  perpetual 
curacy  of  St.  Cuthbert's,  Carlisle.  The  dean  entered  a 
caveat  against  his  admission ;  and  the  bishop  refused  to 
admit  and  license  him.  Whereupon  it  was  mov&l  in  the 
Court  of  King's  Bench  for  a  mandamus  to  the  bishop  to 
admit  and  license  the  curate. 

On  showing  cause,  it  was  insisted  on  behalf  of  the  dean, 
that  by  the  local  statutes  the  dean's  consent  is  necessary, 
and  consequently  that  without  this  the  nomination  is  not 
good.  The  clauses  in  the  statutes  respecting  this  point 
are  these  four : — 

In  chap.  5.  "De  officio  decani. —  Statuimus  etiam  et 
volumus,  in  omnibus  causis  gravioribus,  veluti  in  feodi 
concessione,  terrarum  et  firmarum  dimissione,  ac  bene- 
ficiorum  collatione,  aliisque  id  genus  rebus,  decani  (si 
prsesens  sit)  consensus  obtineatur,  sin  absens  fuerit  (modo 
intra  regni  nostri  Angliae  limites  degat)  consensus  ejus 
requiratur." 

In  chap.  6.  "  De  visitatione  terrarum. — Porro,  quoniam 
crebra  capituli  mentio  in  iis  statutis  habetur :  sub  capituli 
nomine  ubique  intelligimus  mediam  ad  minus  partem 
totius  numeri  omnium  canonicorum  :  Ea  enim  sola  tan- 
quam  per  capitulum  recta  haberi  volumus,  quibus  media 
ad  minus  pars  totius  numeri  omnium  canonicorum  simul 
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praesens  adest,  et  expresse  eidem  consentiat :  Nam  absen- 
tium  canonicorum  sufiragium  (si  quid  ferre  voluerint). 
nullo  modo  valere  sinimus,  nee  alicujus  roboris  esse." 

In  chap.  7.  "  De  dimissione  terrarum  ad  firmam. — Prae- 
terea  volumus,  ut  nee  decanus  nee  canonicorum  ullus 
terras  aut  tenementa  ulli  locet  aut  ad  firmam  dimittat,  sine 
consilio  et  consensu  capituli. — Sacerdotia  vero,  id  est, 
rectoriam,  vicariam,  aut  alia  ejus  generis  ecclesiastica 
beneficia,  ad  collationem  ecclesiae  nostrae  spectantia,  de- 
canus cum  capitulo,  aut  (absente  decano)  vicedecanus  cum 
capitulo  conferendi  aut  episcopo  prsesentandi  jus  et  potes- 
tatem  habeant." 

In  chap.  18.  "  De  officio  vicedecani. — Statuimus  et 
volumus,  ut  vicedecanus  qui  pro  tempore  fuerit  canonicis 
et  omnibus  ministris  ecclesiae  nostras  (decano  absente,  vel 
decanatu  vacante)  praesit  et  prospiciat,  eosque  in  ordine 
contineat ;  et  quaecunque  fieri  deberunt  per  decanum  prae- 
sentem,  quod  ad  ecclesiae  negotia  et  regimen  pertinet,  ipso 
absente  aut  ipsius  officio  vacante,  bene  et  fideliter  faciat  et 
ministret." 

For  the  dean  it  was  urged,  that  by  the  5th  statute 
above  mentioned,  his  consent,  if  he  is  present,  must  per- 
sonally be  obtained;  and  if  he  is  absent,  provided  he  be 
within  the  kingdom,  his  consent  nevertheless  is  required. 

To  which  it  was  answered,  that  the  7th  statute  explains 
this  fully;  whereby  it  appears  that  the  dean  and  chapter 
if  the  dean  is  present,  and  if  he  is  absent,  the  vice-dean  and 
chapter,  shall  nominate  and  present. 

It  was  further  insisted  on  behalf  of  the  dean,  that  the 
bishop  is  visitor  by  the  local  statutes,  and  thereby  is 
appointed  the  expounder  and  interpreter  of  the  said 
statutes  when  any  doubt  shall  arise.  But  this  objection 
was  overruled;  partly,  as  it  seems,  because  Mr.  Richard- 
son was  no  member  of  the  chapter  or  body  corporate  sub- 
ject to  the  bishop's  local  visitation,  and  having  by  his 
nomination  obtained  a  temporal  right,  was  therefore 
properly  before  the  court,  to  have  that  right  asserted;  and 
partly,  perhaps,  because  tins  matter  of  visitation  was  not 
then  before  the  court,  but  would  come  in  regularly  upon 
the  bishop's  return  to  the  mandamus,  if  he  should  so 
think  fit  thereupon  to  return  himself  visitor;  and  perhaps 
partly  because  this  negative  power,  if  given  to  the  dean  by 
the  local  statutes,  might  be  deemed  by  the  court  to  be 
contrary  to  the  law  of  the  land.  And  the  rule  for  a  man- 
damus was  made  absolute;  setting  forth  that  whereas 
Henry  Richardson,  clerk,  had  been  nominated  to  the  said 
curacy,  and  had  applied  to  the  bishop  to  admit  and  license 
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him,  and  that  the  bishop  had  refused  so  to  do,  in  contempt 
of  the  king,  and  to  the  damage  and  grievance  of  the  said 
Henry  Richardson,  and  to  the  manifest  prejudice  of  his 
estate;  therefore  the  bishop  is  commanded  in  the  usual 
form  to  admit  and  license  him,  or  show  cause  to  the  contrary. 

The  bishop  upon  the  mandamus  admitted  and  licensed 
the  curate ;  so  that  the  whole  cause  upon  the  merits  came 
not  to  be  determined.  If  the  dean  had  appealed  to  the 
bishop  as  visitor,  and  the  bishop  had  determined  for  the 
dean's  negative  power;  or  if  the  bishop  had  returned  him- 
self visitor  upon  the  mandamus,  and  thereupon  had  pro- 
ceeded to  visit  and  determine  as  aforesaid ;  then  upon 
a  prohibition  it  would  have  come  to  be  considered,  how 
far  these  local  statutes  in  this  particular  are  consistent 
with  the  laws  of  the  land,  according  to  the  third  restriction 
in  the  statute  of  6  Anne,  c.  75,  before  recited. 

For  the  freedom  of  elections  in  general  it  was  thus  pro- 
vided by  the  statute  of  3  Edw.  1,  c.  5, "  Because  elections 
ought  to  be  free,  the  king  commandeth,  upon  great  for- 
feiture, that  no  man,  by  force  of  arms,  nor  by  malice,  or 
menacing,  shall  disturb  any  to  make  free  election." 

Which  statute,  being  general,  did  evidently  include 
ecclesiastical  elections  as  well  as  others ;  but  some  doubt 
having  probably  been  made  whether  they  were  included, 
it  was  judged  advisable  to  move  the  king  for  a  special 
declaration  to  that  purpose  in  the  Articuli  cleri>  9  Edw.  2, 
c.  14 :  "  If  any  dignity  be  vacant  where  election  is  to  be 
made,  it  is  moved  that  the  electors  may  freely  make  their 
election,  without  fear  of  any  temporal  power,  and  all 
prayers  and  oppressions  shall  in  this  behalf  cease.  The 
answer:  they  shall  be  made  free  according  to  the  form 
of  statutes  and  ordinances:'9  that  is,  according  to 
3  Edw.  1,  c.  5,  which  also  was  but  declaratory  of  the 
common  law  (f). 

And  by  31  Eliz.  c.  6,  s.  1,  it  is  thus  enacted:  "Whereas 
by  the  intent  of  the  founders  of  cathedral  and  collegiate 
churches,  and  by  the  statutes  and  good  orders  of  the  same, 
the  elections,  presentations,  and  nominations  of  officers 
and  other  persons  to  have  room  or  place  in  the  same,  are 
to  be  had  and  made  of  the  fittest  and  most  meet  persons, 
being  capable  of  the  same  elections,  presentations,  and 
nominations,  freely,  without  any  reward,  gift,  or  thing 
given  or  taken  for  the  same;  and  for  the  true  perform- 
ance whereof  some  electors,  presenters,  and  nominators  in 
the  same  have  or  should  take  a  corporal  oath  to  make 


(0  2  Inst.  169,  632 ;  Gibs.  175. 
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their  elections,  presentations,  and  nominations  accordingly; 
yet  notwithstanding,  it  is  found  by  experience,  that  the 
said  elections,  presentations,  and  nominations  be  many 
times  wrought  and  brought  to  pass  with  money,  gifts 
and  rewards,  whereby  the  fittest  persons  to  be  elected, 
presented,  or  nominated,  wanting  money  or  friends,  are 
seldom  or  not  at  all  preferred,  contrary  to  the  good  mean- 
ing of  the  said  founders,  and  the  said  good  statutes  and 
ordinances,  and  to  the  great  prejudice  of  learning,  and  the 
commonwealth  and  estate  of  the  realm :  for  remedy  whereof 
it  is  enacted,  that  if  any  person  or  persons,  or  bodies 
politic  or  corporate,  which  nave  election,  presentation,  or 
nomination,  or  voice  or  assent  in  the  choice,  election, 
presentation,  or  nomination  of  any  person  to  have  room 
or  place  in  any  of  the  said  cathedral  or  collegiate  churches, 
shall  have,  receive,  or  take,  or  shall  accept  any  promise, 
agreement,  covenant,  bond,  or  other  assurance  to  receive 
or  have  any  money,  fee,  reward,  or  any  other  profit, 
directly  or  indirectly,  either  to  himself  or  themselves,  or 
to  any  other  of  his  or  their  friends  for  his  or  their  voice  or 
assent  in  such  election,  presentation,  or  nomination  as 
aforesaid ;  then  and  from  thenceforth  the  place,  room  or 
office  which  such  person  so  offending  shall  then  have  in 
any  of  the  said  churches,  shall  be  void,  and  the  same  may 
be  disposed  of  in  such  manner  as  if  such  person  so  offend- 
ing were  naturally  dead." 

On  the  subject  of  bribery  it  has  been  decided,  that  if  a 
voter  take  a  bribe,  it  is  immaterial  whether  he  perform 
his  promise,  or  break  it  by  voting  for  the  opposite  party  (a). 
Also  that  bribery  is  a  crime  indictable  at  common  law, 
independently  of  acts  of  parliament  (»). 

Sect.  2.  "  And  if  any  officer  of  any  of  the  said  churches, 
or  other  person  having  room  or  place  in  the  same,  shall 
directly  or  indirectly  take  or  receive,  or  by  any  way, 
device,  or  means,  contract  or  agree  to  have  or  receive  any 
money,  reward,  or  profit  whatsoever,  for  the  leaving  or 
resigning  up  of  the  same  his  room  or  place  for  any  other 
to  be  placed  in  the  same,  every  person  so  taking  or  con- 
tracting shall  forfeit  double  the  sum  of  money  or  value  of 
the  thing  so  received  or  agreed  to  be  received  or  taken ; 
and  every  person  by  whom  or  for  whom  any  money,  gift, 
or  reward  as  aforesaid  shall  be  given  or  agreed  to  be  paid, 
shall  be  uncapable  of  that  place  or  room  for  that  time  or 
torn,  and  shall  not  be  had  nor  taken  to  be  a  lawful  officer, 

(u)  3  Burr.  1235 ;  Sulston  and         (v)  3  Burr.  1335. 
Norton,  and  Bush  and  Rawlins, 
there  cited. 
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or  to  have  such  room  or  place  there,  but  ther  to  whom  it 
ahall  appertain  shall  appoint  another  as  if  such  person 
were  dead  or  had  resigned." 

Sect.  3.  "  And  for  the  more  sincere  election,  presenta- 
tion, and  nomination  of  officers  and  other  persons  to 
hare  room  or  place  in  any  of  the  said  churches,  at  the 
time  of  every  such  election,  presentation,  or  nomination, 
as  well  this  present  act  as  the  orders  and  statutes  of  .sach 
place  concerning  such  election,  presentation,  or  nomina- 
tion to  be  had,  shall  then  and  there  be  publicly  read,  upon 
pain  that  every  person  in  whom  default  thereof  shall  be, 
shall  forfeit  40/.* 

"  All  which  forfeitures  shall  be  half  to  him  or  than 
that  will  sue  for  the  same  in  any  of  the  queen's  courts  of 
record,  and  half  to  the  use  of  such  cathedral  or  collegiate 
church  where  such  offence  shall  be  committed." 

As  to  the  methods  of  proceeding  in  elections,  they 
depend  in  a  great  measure  upon  the  local  statutes  and 
customs  of  each  cathedral  and  collegiate  body,  and  there- 
fore cannot  be  brought  under  the  rules  which  the  ancient 
canon  law  has  laid  down.  Elections  are  said  by  the 
canon  law  to  be  made  in  three  ways ;  per  inspirationem, 
when  all  the  electors,  as  if  by  inspiration,  agree  in  the 
choice  of  one  person ;  per  scrutinium,  when  three  scruti- 
neers are  appointed  to  take  the  votes ;  and  per  compro- 
missum,  when  certain  fit  persons  are  deputed,  to  whom 
the  power  of  electing  is  transferred  (or).  Nevertheless  it 
may  be  of  use,  in  cases  which  the  statutes  have  left 
doubtful,  or  not  clearly  determined,  to  set  down  here  some 
rules  relating  to  elections,  which  lie  dispersed  in  the  body 
of  the  canon  law.     As, 

(1)  Concerning  the  time  for  election,  this  the  canon  law 
determines  that  it  shall  not  exceed  the  space  of  three 
months  from  the  vacancy,  and  if  it  be  deferred  longer 
(without  lawful  impediment)  the  electors  shall  for  that 
turn  lose  their  right  of  election,  and  the  same  shall  devolve 
upon  those  who  have  the  next  right,  who  also  shall  fill 
up  the  vacancy  within  other  three  months,  on  pain  of 
canonical  censures  (y  ).  And  after  the  election  they  shall 
notify  the  same  to  the  person  elected,  so  soon  as  they 
reasonably  can,  who   shall  assent  thereunto  within  the 

rce  of  one  month,  and  within  three  months  afterwards 
11  procure  confirmation  thereof,  otherwise  the  election 
(if  there  be  no  lawful  impediment  intervening)  shall  be 

(z)  Inst  J.  C.  1,  6.  (y)  X.  1,  6,  41.    De  tUctione 

ei  ekcH  potentate. 
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void(z).  But  the  election,  or  any  citation  or  process 
relating  thereto,  ought  not  to  be  before  the  interment  of 
the  deceased  (a). 

(2)  Concerning  the  manner  of  proceeding  to  the  elec- 
tion, it  is  ordained,  that  when  canons  or  prebendaries  are 
wanted,  or  benefices  to  be  disposed  of,  the  canons  absent 
are  to  be  cited,  if  conveniently  it  may  be,  unless  there  be 
a  custom  to  the  contrary ;  otherwise  what  is  done  in  their 
absence  shall  be  of  no  effect  (b). 

So  an  election  of  a  vicar  by  trustees  was  declared  void 
for  want  of  notice  of  the  meeting ;  for  per  Lord  Hard- 
wicke,  "  It  is  so  in  all  corporate  bodies,  whether  the  elec- 
tion be  by  the  corporation  at  large,  or  by  a  select  number, 
notice  is  required,  unless  the  election  is  to  be  on  the 
charter,  or  a  particular  day,  in  which  case  every  body  is 
obliged  to  take  notice  of  it"(c)«  And  this  being  a  per- 
sonal trust,  to  be  exercised  according  to  the  discretion  of 
the  trustees,  they  were  not  allowed  to  vote  by  proxies  (d). 

(3)  And  no  person  shall  constitute  a  proxy  in  the  busi- 
ness of  election,  unless  he  be  absent  in  a  place  from  whence 
he  ought  to  be  cited  (and  not  in  a  foreign  country,  or  the 
like)  and  hindered  by  just  impediment  from  attending, 
of  which  he  shall  cause  proof  to  be  made  upon  oath  if 
required.  In  such  case,  if  he  will,  he  may  constitute  one 
of  the  chapter  or  collegiate  body  to  be  his  proxy  (e). 

But  if  none  of  the  chapter  will  be  his  proxy,  he  cannot 
depute  any  other  without  consent  of  the  chapter,  nor  give 
his  vote  by  letter,  which  ought  not  to  be  given  before  the 
meeting  for  the  election,  but  only  at  that  time  (/). 

And  if  one  of  the  chapter  be  constituted  proxy  gene- 
rally, if  he  nominate  one  person  upon  his  own  account,  and 
another  in  the  name  of  his  constituent,  it  shall  pass  for 
nothing ;  but  if  he  has  a  special  proxy,  to  choose  such  a 
person  by  name,  then  he  may  lawfully  consent  to  the  elec- 
tion of  one  in  his  own  name,  and  to  the  election  of  another 
in  the  name  of  his  constituent^). 

(4)  When  the  election  is  to  be  made,  and  all  are  pre- 
sent who  ought,  and  will,  and  can  conveniently  attend, 
three  of  the  society  shall  take  the  votes  of  every  one, 
secretly  and  severally,  and  put-  the  same  in  writing,  and 

[z)  X.  1,6,  6.  (c)   Wilson  v.  Demison,  Amb. 

82. 


6°  3,  4,  33.     Scepe  enim         (d)  Ibid. 
reacriptum  est,  magis  hoc  in  re         (e)  X.  1,  6,  42;   Davies'  R. 

47  d. 


unius    obesse  contemptum  quam 

muUorum  contradictionem.    Inst.  (/)  6°  1, 

J.  C.  1,  6.  &)  Ibid. 


198  ORDERS  AND  OFFICES  OF  THE  CHURCH. 

Elections  in  then  immediately  publish  the  same  amongst  them  all ;  and 
c*thedr*1^        on  casting  up  the  votes,  he  shall  be  elected  who  has  the 

majority  of  legal  votes  (A). 

It  is  a  corollary  to  this  rule  that  the  consent  of  the 
electors  must  be  given  "  simul  et  semel"  or  "  in  one  place 
and  at  one  time  "  (i). 

And  they  cannot  vary  after  the  votes  are  published ;  for 
then  they  ought  to  proceed  to  cast  up  the  votes  and  declare 
the  election  (A). 

(5^)  By  the  majority  is  meant  the  majority  of  the  whole 
numrjer  of  electors;  therefore  if  there  are  seven  electors, 
and  two  of  them  choose  one  person,  and  two  another,  and 
three  another,  he  who  has  the  three  votes  shall  not  be 
duly  elected,  as  not  being  chosen  by  a  majority  of  the 
electors. 

A  similar  case  is  decided  in  the  decretal  of  Gregory  (/). 
If  certain  persons  who  voted  under  protest  had  a  right  to 
vote,  there  were  fifty-five  electors ;  but  twenty-three  only 
voted  for  one  candidate,  and  twenty-two  for  the  other. 
If  those  persons  were  excluded,  twenty-one  had  a  right  to 
vote ;  but  the  numbers  in  that  case  were  only  ten  and 
eight,  and  the  election  was  declared  void ;  because,  ac- 
cording to  another  text,  licet  majorem  partem  facerent 
partium  comparatione  minor  urn,  non  tamen  ad  majorem 
partem  capituli  pervenerunt  (m).  But  an  exception  to 
this  rule  took  place  if  he  who  had  the  majority  of  voices 
was  ineligible  from  his  order,  age,  or  learning,  and  his 
ineligibility  was  notorious  or  made  known  to  the  electors ; 
for  then  his  election  was  to  be  set  aside,  and  he  who  had 
the  fewest  voices,  confirmed  (n).  Where  an  integral  part 
of  a  corporation,  composed  of  a  definite  number,  is  required 
to  vote  at  an  election,  a  majority  of  such  integral  definite 
part  must  attend  (o).  But  a  charter,  and  in  the  absence 
of  a  charter,  prescription,  which  is  evidence  of  a  charter, 
may  by  our  law  give  the  right  of  election  to  the  majority 
of  those  present  of  a  definite  number,  although  the  number 
present  should  not  constitute  a  majority  of  the  full  corpo- 
ration (»)• 

By  the  majority  of  legal  votes  (the  major  et  sanior  pare) 
are  excluded  those  who  are  admitted  upon  protestation, 
that  their  votes  shall  not  be  good  if  it  shall  appear  that 


h)  X.  1,  6,  42.  (n)  lb.  c.  22. 

0  Davies'  R.  48.  (o)  Rex  v.  Bellringer,  4  T.  R, 

(k)  X.  1,  6,  58.  810;  Rex  v.  Miller,  6  T.  R.  268. 

7)  1,6,60.  (p)  Rex  v.  Hoyte,  6  T.  R.  430. 
m)  X.  1,  6.  48. 
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they  have  not  a  legal  right  to  vote,  and  it  shall  afterwards 
be  made  appear  upon  appeal  or  otherwise  that  they  have 
no  legal  right.  Now  persons  may  be  disqualified  several 
ways :  as  by  custom,  or  by  their  own  crime,  where  they 
have  committed  any  offence  which  renders  them  incapable. 
So  persons  under  suspension,  or  under  the  greater  excom- 
munication, can  neither  be  electors,  nor  be  themselves 
elected  (a). 

But  if  a  member  be  in  possession,  although  not  of  right, 
he  may  be  an  elector,  and  such  election  is  valid,  provided 
he  be  in  quiet  possession,  because  he  believes  that  he  has 
right  (r).  But  if  from  the  first,  before  the  election  is 
made,  it  shall  be  denied  that  he  has  such  right,  and  he 
is  admitted  under  protestation,  that  his  voice  shall  be 
valid  if  indeed  it  ought  to  be  valid,  and  that  it  shall  not 
be  valid  unless  it  shall  appear  that  he  has  such  right ;  in 
such  case  his  possession  shall  not  avail. 

Where  the  votes  are  equal,  one  who  is  an  elector  being 
chosen,  shall  have  the  preference  before  one  who  is  not  an 
elector :  As  for  instance,  if  there  are  seven  voters,  and 
three  of  them  choose  one  of  the  seven,  and  other  three 
choose  another  who  is  not  of  the  seven ;  he  of  the  seven 
who  is  chosen  shall  have  the  preference,  provided  he  him- 
self consent  and  agree  to  his  election,  and  there  be  no 
canonical  impediment  (*). 

And  this  introduces  the  act  of  33  Hen.  8,  c.  27,  which  Election  by- 
is  as  follows : — "  Albeit  that  by  the  common  laws  of  this  mftiorit7- 
realm  of  England,  all  assents,  elections,  giants  and  leases, 
had,  made  and  granted  by  the  dean,  warden,  provost, 
master,  president,  or  other  governor  of  any  cathedral 
church,  hospital,  college,  or  other  corporation,  with  the 
assent  and  consent  of  the  more  or  greater  part  of  their 
chapiter  fellows  or  brethren  of  such  corporation  having 
voices  of  assent  thereunto,  be  as  good  and  effectual  in  the 
law  to  the  grantees  and  lessees  of  the  same,  as  if  the  resi- 
due or  the  whole  number  of  such  chapiter  fellows  and 
brethren  of  such  corporation,  having  voices  of  assent,  had 
thereunto  consented  and  agreed;  yet  the  said  common 
laws  notwithstanding,  divers  founders  of  such  deanries, 
hospitals,  colleges,  and  corporations  within  the  said  realm, 
have  upon  the  foundation  and  establishment  of  the  same 
deanries,  hospitals,  colleges  and  other  corporations  esta- 
blished and  made  (amongst  other  their  peculiar  acts)  local 
statutes  and  ordinances,  that  if  any  one  of  such  corpora- 
te) Inst.  J.  C.  1,  7.  («)  lb.  1,  6,  33. 
(r)  X.  1,  6,  ?4. 
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Election  by      tion,  having  power  or  authority  to  assent  or  disassent, 
majority.         should  and  would  deny  any  such  grant  or  grants,  that 

then  no  such  lease,  election  or  grant  should  be  had, 
granted  or  leased ;  and  for  the  performance  of  the  same, 
every  peraon  having  power  of  assent  to  the  same  have 
been  and  be  daily  thereunto  sworn,  and  so  the  re- 
sidue may  not  proceed  to  the  perfection  of  such  elections, 
f 'rants  and  leases,  according  to  the  course  of  the  common 
aws  of  this  realm,  unless  they  should  incur  the  danger  of 
perjury  :  for  the  avoiding  whereof,  and  for  the  due  execu- 
tion of  the  common  law  universally  within  this  realm,  and 
every  place  in  one  conformity  of  reason  to  be  used,  it  is 
enacted  that  all  and  every  peculiar  act,  order,  rule,  and 
estatute,  heretofore  made  or  hereafter  to  be  made  by  any 
founder  of  any  hospital,  college,  deanry,  or  other  corpora- 
tion, at  or  upon  the  foundation  of  any  such  hospital,  college, 
deanry,  or  corporation,  whereby  the  grant,  lease,  gift,  or 
election  of  the  governor  or  ruler  of  such  hospital,  college, 
deanry  or  other  corporation,  with  the  assent  of  the  more 
part  of  such  of  the  same  hospital,  college,  deanry,  or  cor- 
poration, as  have  or  shall  have  voice  or  assent  to  the  same, 
at  the  time  of  such  grant,  lease,  gift,  or  election  hereafter 
to  be  made,  should  be  in  any  wise  hindered  or  let  by  any 
one  or  more,  being  the  lesser  number  of  such  corporation, 
contrary  to  the  form,  order  and  course  of  the  common  law 
of  this  realm  of  England,  shall  be  from  henceforth  clearly 
frustrate,  void  and  of  none  effect :  and  that  all  oaths  here- 
tofore taken  by  any  person  of  such  hospital,  college,  deanry, 
or  other  corporation,  shall  be,  for  and  concerning  the  ob- 
servance of  any  such  order,  estatute,  or  rule,  deemed  void 
and  of  none  effect ;  and  that  from  thenceforth  no  manner 
of  person  or  persons  of  any  such  hospital,  college,  deanry, 
or  other  corporation,  shall  be  in  anywise  compelled  to  take 
an  oath  for  the  observing  of  any  such  order,  estatute  or 
rule  ;  on  pain  of  every  person  giving  such  oath  to  forfeit 
for  every  time  so  offending  the  Bum  of  5/.,  half  to  the  king 
and  half  to  him  that  will  sue  for  the  same  in  any  of  the 
king's  courts  of  record." 

"  The  act,"  Dr.  Burn  says, st  seemeth  to  be  expressed 
in  terms  somewhat  inaccurate  and  confused ;  but  the  mani- 
fest intention  is,  to  establish  the  rule  of  the  common  law, 
that  a  majority  of  the  body  corporate  should  bind  the  rest. 
In  some  parts  of  the  act  the  dean  seemeth  to  be  contradis- 
tinguished from  the  chapter ;  so  as  that  the  negative  of 
the  inferior  number  of  the  chapter  only,  exclusive  of  the 
dean,  was  hereby  intended  to  be  taken  away :  but  the  other 
parts  of  the  act  seem  to  explain  this ;  expressing  that '  all 
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local  statutes,  whereby  the  grant,  lease  or  election  of  such 
corporation  should  be  any  wise  hindered  by  any  one  or 
more,  being  the  lesser  number  of  such  corporation,  con- 
trary to  the  course  of  the  common  law,  shall  be  void.' 
And  it  is  certain  the  dean  is  one  and  but  one  member  of 
the  body  corporate." 

a  In  the  case  of  The  King  against  Dr.  Bland,  provost  Case  of  the 
of  Eton  (*),  in  14  Geo.  2,  Mr.  Parsons  having  been  ¥™*V 
elected  by  a  majority  of  the  provost  and  fellows  to  the 
vicarage  of  Newington,  the  provost  refused  to  put  the 
college  seal  to  the  presentation.  Whereupon  a  manda- 
mus was  moved  for  to  compel  him.  For  the  provost  it 
•was  insisted,  that  he  had  a  negative  by  the  local  statutes, 
and  that  the  act  33  Hen.  8,  c.  27,  does  not  take  away 
the  negative ;  for  that  statute  only  provides  for  cases 
where  all  the  body  are  obliged  to  concur;  and  that  in 
this  case  a  mandamus  was  not  proper,  because  it  is  a  pri- 
vate estate,  and  private  property  only  that  is  concerned ; 
and  if  no  presentation  is  made,  lapse  will  go  to  the  bishop 
as  in  all  other  cases :  and  there  never  was  a  mandamus  to 
a  patron  to  present.  Besides,  here  the  party  injured  has 
a  visitor  to  apply  to.  On  the  other  hand  it  was  argued, 
that  a  mandamus  goes  for  a  schoolmaster,  usher,  parish 
clerk,  sexton.  M.  1  Geo.  2.  There  was  a  mandamus  for 
Dryden,  to  admit  him  deputy  register  of  York.  This  is 
not  to  nominate  him,  but  only  to  put  the  seal  to  the  pre- 
sentation ;  he  has  been  nominated  already.  M.  9  Geo. 
Mandamus  to  restore  Dr.  Bentley  to  his  degrees  in  the 
university.  And  this  is  barely  a  ministerial  act  The 
provost  has  no  negative ;  or  if  he  has,  it  is  taken  away  by 
the  act  of  the  33  Hen.  8.  And  the  court  granted  a  man* 
damus,  that  all  these  things  might  be  determined  on  the 
return.     But  the  matter  went  no  further."     % 

"  Finally,  in  the  year  1761,  a  like  doubt  arose  in  the 


(f)  The  cases  of  Richardson 
(see  p.  194,  supra)  and  of  Bland 
and  Howard  v.  Somany,  and  the 
remarks  of  Dr.  Burn  on  this  sta- 
tute of  33  Hen.  8,  c.  27,  were 
relied  on  by  Sir  W.  Follett  in 
Regina  v.  Kendall  (1  Ad.  &  Ell., 
N.  S.  380),  in  his  successful  ap- 
plication to  the  Court  of  Queen's 
Bench  for  a  mandamus  to  the 
master  of  a  hospital  to  cause  the 
corporate  seal  to  be  affixed  to  a 
presentation  of  a  clerk  nominated 
by  the  major  part  of  the  bre- 
thren and  master.    Part  of  the 


marginal  note  to  the  report  is  to 
this  effect:  "Here  the  majority 
have  nominated  the  party  at  a 
corporate  meeting  and  the  master 
refuses  to  put  the  common  seal 
to  a  presentation.  This  court 
will  compel  him  to  do  so  by 
mandamus,  &c.  &c. ;  and  it  is  no 
answer  to  the  writ  that  there  are 
visitors  appointed  by  the  founder 
to  whom  disputes  between  the 
master  and  the  brethren  are  to 
be  referred."  This  was  the  case 
of  the  Hospital  of  Robert  Earl 
of  Leicester,  in  Warwick. 
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Case  of  Dr.  cathedral  church  of  Chester,  upon  the  vacancy  of  two 
SMeard  r.  chapter  livings,  the  dean  apprehending  that  he  had  a 
-Dr.  8omany.    negfttive  ^  ^  CMe  of  pre8entaition  by  virtue  of  the  local 

statutes.  But  upon  the  opinions  of  a  very  able  advocate 
and  two  eminent  counsel  against  such  negative  power,  the 
dean  acquiesced  in  affixing  the  chapter  seal  to  presentations 
agreed  upon  by  a  majority  of  the  body  corporate.  And 
the  substance  of  what  was  observed  by  the  said  learned 
gentleman  was  this : — That  by  the  general  rule  of  law,  in 
all  corporations  aggregate,  the  act  of  the  major  part  shall 
bind  the  whole :  for  it  is  said,  ubi  major  van,  ibi  totum. 
And  this  rule  of  law  seems  to  be  recognized  not  only  in 
the  preamble,  but  also  in  the  body  of  the  act  of  the  33  Hen.  8. 
But,  though  the  law  was  so  in  the  case  of  corporations  ag- 
gregate, yet,  as  in  those  corporations  there  is  generally  a 
chief  member  of  the  corporation,  as  dean  and  chapter, 
master  and  fellows,  mayor  and  commonalty, — the  consent 
of  the  head  member  has  by  many  local  statutes  been  made 
necessary  to  corporate  acts.  Hence  it  was  found  requi- 
site, in  order  to  prevent  confusion,  by  an  act  of  parliament 
to  abrogate  all  private  local  statutes,  in  every  such  cor* 
porate  body,  which  were  contrary  to  the  said  rule  of  the 
common  law.  And  therefore  this  act  declares, '  that  every 
rule  or  statute,  made  or  to  be  made,  whereby  any  grant, 
lease,  gift,  or  election  by  the  majority  of  a  corporation 
should  be  let  or  hindered,  shall  be  absolutely  void 
and  of  no  effect.'  And  therefore  it  seemeth,  as  a  presen- 
tation to  a  living  is  in  the  nature  of  a  gift  or  grant,  that  in 
the  gift  of  it  by  a  corporate  aggregate  body,  the  major 
number  must  bind  the  lesser  by  this  act;  otherwise,  differ- 
ences in  the  body  could  never  be  determined,  nor  could 
any  corporate  acts  be  done  but  what  were  approved  of  by 
the  dean ;  nor  could  any  presentations  be  made  effectual 
but  by  his  concurrence;  but  every  living  must  lapse,  if  he 
does  not  approve  of  the  presentee.  And  it  seems  to  have 
been  determined,  that  this  act  did  extend  to  presentations 
to  livings,  in  the  case  of  the  dean  and  canons  of  Windsor, 
in  the  year  1693  (u).  It  is  true,  the  word  presentation  is 
not  inserted  in  the  act ;  but  the  reason  and  intent  of  the 
law  comprehends  it,  and  the  word  grant  may  be  argued  to 
include  it.  A  presentation  to  a  living,  completed  by  in- 
stitution and  induction,  is  the  grant  6f  an  avoidance,  and 
makes  a  legal  title  to  the  incumbent  in  the  church.  So 
that  the  above  statute  of  this  cathedral  church  seemeth  to 
be  abrogated  and  annulled  by  the  act  of  the  legislature ; 

(u)  Freem.  504. 
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and,  consequently,  it  seemeth  that  the  presentation  of  a 
clerk  by  a  majority  of  the  dean  and  chapter  taken  col- 
lectively will  bind  the  minority,  and  that  the  dean  cannot 
set  up  any  negative  or  necessary  voice  to  let  or  hinder  the 
act  of  presentation  by  the  major  part  from  having  its  full 
effect." 

"  Unto  all  which  may  be  added,  that  the  rule  for  the 
necessity  of  a  majority  of  the  whole  body  to  be  consenting, 
is  not  only  agreeable  to  the  common  law,  and  (as  it 
seemeth)  to  the  declaration  of  the  said  statute  of  the  33 
Hen.  VIII.,  but  also  to  the  ancient  canon  law,  which 
clearly  determineth,  that  elections  shall  be  made  by  the 
major  et  sanior  pars,  that  is,  by  a  majority  of  legal  votes." 

A  majority  of  the  chapter  is  necessary  to  constitute  a 
valid  election,  but  the  Court  of  King's  Bench  will  grant 
a  mandamus  to  compel  an  election  at  the  peril  of  those 
who  resist ;  and  perhaps  the  bishop  by  ecclesiastical  cen- 
sures may  also  compel  them  to  do  their  duty,  but  he  can* 
not  by  his  ordinary  or  visitatorial  power  fill  up  a  vacancy 
which  the  chapter  has  not  filled  up  in  due  time  (x ).  And  the 
court  doubted  whether  the  bishop  could  in  the  case  of  such 
a  vacancy  make  a  temporary  appointment.  Per  Buller, 
J.  Many  points  have  been  decided  by  this  court  on  great 
deliberation.  It  has  been  resolved—  1.  That  a  mandamus 
will  lie  to  compel  the  dean  and  chapter  to  fill  up  a  vacancy 
among  the  canons  residentiary ;  and  on  such  a  mandamus 
the  court  will  compel  an  election  at  the  peril  of  those  who 
resist.  2.  That  the  election  is  in  the  dean  and  canons. 
3.  That  the  dean  has  no  casting-vote.  4.  That  the  canons 
have  a  right  to  vote  by  proxy.  5.  That  there  is  no  lapse 
to  the  bishop  in  the  case  of  a  canonry. 

If  the  lesser  number  of  the  electors  proceed  precipitately 
to  make  election  before  the  rest  who  ought  to  be  present  are 
come  in,  such  election  is  void,  although  the  major  part  of 
the  whole  number  should  assent  to  it  afterwards.  l$ut  if 
after  such  undue  election  made,  and  divers  of  the  electors 
are  gone  home,  they  who  remain  shall  proceed  to  another 
election,  such  other  election  is  also  void ;  for  they  ought  to 
appeal  (y). 

A  pre-election  into  a  place  not  vacant,  is  void.     And  so  Pre-election 
it  was  declared  in  the  Court  of  Queen's  Bench.     In  the  ***>  A  P1*?6 
case  of  Stainhoe  and  Owen  :  Dr.  Owen  was  elected  pre*  fe  J0i&     ' 
bendary  in  the  church  of  St.  David's,  where  such  elections 
had  been  usual,  when  all  the  prebends  were  full ;  but  upon 

(x)  Harvard  and  Webber  v.  (y)  X.  1,  6,  33. 

The  Bishop  of  Chichester,  in  pro- 
hibition, 1  T.  Rep.  650. 
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a  vacancy  Dr.  Stainhoe  was  admitted,  and  the  court 
would  not  grant  a  mandamus  to  admit  Dr.  Owen,  because 
(as  is  there  said)  it  was  a  ridiculous  custom  to  elect  where 
no  prebend  was  vacant,  for  that  there  cannot  be  an  elec- 
tion but  into  a  void  place  (z). 

It  is  true  there  may  be  a  pre-election ;  and  upon  a  death 
the  person  may  afterwards  be  admitted:  but  such  pre- 
election binds  not  the  body,  so  as  that  they  may  not  elect 
any  other  when  the  vacancy  happens ;  especially,  where 
the  electors  are  the  patrons,  and  are  also  the  persons  to 
admit.  The  caution  given  in  this  case  by  the  canon  law 
is,  not  to  choose  to  the  place  which  shall  be  next  vacant ; 
but  if  they  choose  a  man  to  be  a  brother  or  a  fellow  of  the 
society,  and  promise  to  confer  upon  him  the  next  vacant 
benefice,  such  election  is  good  (a). 

That  all  deans  and  chapters  are  subject  to  the  visitation 
of  the  bishop  "jure  ordinario"  and  of  the  archbishop  of 
the  province  "jure  metropolitico"  is  a  well-established 
maxim  of  ecclesiastical  law.  The  exercise  of  such  visi- 
tatorial power  has  been  transmitted  to  us  from  the  authority 
of  the  primitive  church,  incorporated  into  and  inculcated 
by  the  canon  law,  and,  wherever  a  question  has  arisen, 
supported  by  the  temporal  courts.  Sir  John  Comyns,  in 
his  Digest,  lays  it  down  as  clear  law,  that  "  all  spiritual 
persons  generally  are  subject  to  the  visitation  of  the  bishop 
Sr  other  ordinal,"  and  that  «  a  dean  of  right  is  visitable 
by  the  ordinary  "(b).  The  Council  of  Trent  very  care- 
fully restored  the  old  doctrine  of  the  canon  law  upon  this 
subject  (c).     In  Dyer's  Reports  (d)  will  be  found,  in  Nor- 


(*)  2  T.  Jones,  199.  This  case 
seems  to  be  somewhat  misre- 
ported:  The  prebends  at  St. 
David's  were  in  the  gift  of  the 
bishop,  and  therefore  the  election 
could  not  be  to  a  prebend.  But 
there  were  in  that  church  six 
residentiary ships ;  and  to  one  of 
these  it  seems  the  pre-election 
was  made.  Three  of  the  resi- 
dentiaries  were  named  by  the 
bishop,  viz.  the  chantor,  chan- 
cellor, and  treasurer.  The  other 
three  were  elective  out  of  the 
body  of  the  prebendaries.  The 
custom  had  prevailed  for  some 
time,  for  the  six  to  agree  to  elect 
a  seventh  supernumerary;  who 
should  in  return  of  the  obliga- 
tion keep  residence,  and  do  the 
business  of  his    electors ;    and 


should  succeed  to  the  next  va- 
cancy in  the  chapter  by  election. 
It  seems,  from  the  above-men- 
tioned report,  that  Dr.  Owen 
having  been  thus  pre-elected, 
was  refused  to  be  admitted. 
Upon  which  he  moved  for  a 
mandamus ;  but  the  court  would 
not  grant  the  same,  such  pre- 
election being  merely  void. 
This  custom  at  St.  David's,  after 
some  endeavours  to  be  con- 
tinued, had  some  time  ago  en- 
tirely ceased. 

(a)  Gibs.  176, 7,  8;  X.  3, 5, 19. 

\b)  Comyn8,  Digest,  vol.  v. 
p.  566,  tit.  Visitor  (A  6). 

(c)  See  sess.vi.  c.  4;  sess.25, 
c.  6. 


(d)  P.  273. 


DEANS  AND  CHAPTERS.  205 

man  French,  the  case  of  Goodman,  Dean  of  Wells.  Ed- 
ward VI.  made  Dr.  Goodman  dean  of  Wells ;  the  Bishop 
of  Bath  and  Wells  held  a  visitation,  through  a  civilian, 
Dr.  Meyrick,  his  commissary,  who  deprived  Goodman,  on 
the  ground  that  he  held  a  stall  in  the  cathedral  of  which 
he  was  dean.  Queen  Mary  appointed  delegates  to  revise 
their  sentence,  and  they  restored  Goodman :  in  the  suc- 
ceeding reign  of  Elizabeth,  he  was  again  deposed,  and 
Turner,  previously  appointed  by  Edward  VI.,  installed  in 
the  deanry.  A  question  afterwards  arose  at  common  law, 
and  a  trial  at  bar  took  place  in  the  county  of  Somerset, 
before  a  grand  jury  and  four  eminent  judges  of  that  day: 
tbey  held  that  the  deanry  was  a  spiritual  and  not  a  tern- 
poral  possession,  and  therefore  visitable  by  the  ordinary, 
and  that  Goodman  had  been  justly  deposed  by  Dr.  Mey- 
rick. The  reporter  adds  this  note  to  the  case :  "  It  was 
held  that  the  dean  was  visitable  by  the  bishop  non 
obstante  the  saving  in  the  act."  Bishop  Gibson  gives 
another  precedent  m  his  Appendix,  where  the  Dean  and 
Chapter  of  Exeter  were  visited  by  the  Archbishop  of  Can- 
terbury in  Richard  the  Second's  reign  (1384),  the  bishopric 
being  vacant.  In  this  case  the  visitor  being  doubtful  as 
to  the  titles  by  which  some  of  the  canons  had  obtained 
their  offices,  held  a  visitation,  and  in  the  meanwhile  di- 
rected the  revenues  to  be  kept  in  safe  custody  (*). 

In  Strype's  Memorials  will  be  found  an  account  of  a 
metropolitan  visitation  of  Canterbury  by  Archbishop 
Matthew,  and  the  articles  of  inquiry  exhibited  on  the  occa- 
sion (1560),  and  of  the  same  province  by  Archbishops 
Grindal  (1576),  and  Whitgift  (15BS)  (/). 

The  records  of  the  Dean  and  CJhapter  of  St.  Paul's 
contain  various  precedents  for  the  episcopal  visitation  of 
their  cathedral,  and  one  only  of  a  metropolitan  visitation, 
that  by  Archbishop  Laud,  in  1636,  against  which  they 
presented  the  following  remonstrance  to  the  king : — 

"  To  the  Bang's  most  excellent  Mai**'. 
"  The  humble  petition  of  the  Dean  and  Chapter  of  the 
Cathedral!  Church  of  St.  Paul,  London. 
Humbly  sheweth  unto  your  sacred  Majtye. 
That  whereas  the  Ld  Archbishop  of  Canterbury,  his 


(e)  See    Gibs.    Cod.  vol.    ii.  Archbishop  Parker,  vol.  i.  p.  144; 

p.  1333— the  words  of  the  cite-  of  Whitgift,  vol.  i.  p.  246—410. 

tion  to  the  Dean  and  Chapter  of  See  also  Life  of  Cranmer,  vol.  i. 

Exeter.  p.  249,  for  thaj  metropolitan's 

(/)   See    Strype's   Lives   of  visitation. 
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Cathedrals  grace  by  his  sumons  to  that  purpose  directed  to  us  the 
liritable  by  Deane  and  Chapter  of  St.  Paule,  hath  signified  his  grace's 
th•or,1,n*,7•     purpoaebyluflmetropoUticaUp^wertovLtthes'cEureh: 

and  whereas  it  doth  not  appeare  by  any  records  belonging  to 
his  grace  or  the  church,  that  the  deane  and  chapter  have 
ever  been  visited  by  any  metropoliticaU  power,  notwith- 
standing the  rest  of  the  diocesse  hath  been  so  visited:  and 
whereas  the  said  deane  and  chapter  doe  acknowledge  that 
they  hold  immediately  from  your  majt,e  all  their  priviledges 
which  they  take  themselves  bound  by  oath  to  pteerve  en- 
tire so  far  as  in  them  lyeth,  but  withaJl  most  tender  in  all 
things  to  shew  themselves  obedient  to  your  majtjre'*  pleasure, 
and  the  {Jsent  government  of  the  church,  doe  humbly 
beseeche  your  majtye  you  woidd  be  gratiously  pleased  to 
take  the  ^misses  into  your  royall  consideration,  and  to  give 
such  order  therein,  as  your  majtr'  in  your  wisdome  snail 
think  fit*. 

"  And  your  petitioners  as  in  all  duty 
bound  shall  ever  pray,  etc." 

And  received  the  following  answer : — 

"  At  the  court  att  Whitehall,  Apr.  27,  1636. 

"  His  Majtjr*  approves  well  of  the  modestye  of-  these 
pet™,  but  withall  is  resolved  for  the  settlement  of  peace 
and  good  order  in  the  church,  that  no  place  without 
speciaJl  grounds  of  priviledge  shall  be  exempt  from  archi- 
episcopaJj.  visitation:  and  least  of  all  this  church  of 
St.  Paul,  in  reguard  it  appears  by  their  owne  suggestions 
that  the  rest  of  the  diocese  hath  been  visitted,  and  de  jure 
ordinario  it  is  knowne  that  the  archb?  or  bp  ought  to 
begin  his  visitation  att  the  cathedrall,  and  they  can  shew 
no  act  in  any  their  registries,  that  the  archb**  did  not 
visit  their  church  att  the  same  time  when  they  visited 
the  diocesse :  and  therefore  his  majtje  requires  submission 
of  the  dean  and  chapter  to  the  visitation  of  the  present 
Archbp  of  Canterbury,  and  of  his  successors,  and  wills 
that  this  be  registred  both  in  the  archbp'§  office,  and  in 
their  owne  accordingly. 

u  John  Coke." 

This  visitation  began  in  1636  and  lasted  till  1638.  The 
dean,  in  the  name  of  the  chapter,  entered  a  protest  in 
Latin  against  its  length — "  in  prajudicium  met  decani  et 
capituli  ecclesice  cathedralis" 

The  ordinary  visitations  of  this  ancient  cathedral,  of 
which  any  memorial  has  been  preserved,  begin  in  1374, 
and  end  in  1743,  in  the  following  order : — 
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Visitatio  ecclesice  per  Simonem  de  Sudburie  JEpis. 
Lond.  1374. 

Bishop  Bancroft's  visitation,  1558. 

Bishop  Grindall's  visitation,  1559. 

Bishop  Compton's  long  visitation,  1696. 

Bishop  Gibson's  first  visitation  (against  which  the  dean 
and  chapter  remonstrated^),  1724. 

In  this  visitation,  articles  of  inquiry  were  as  usual 
administered  to  the  dean  and  chapter,  who  exhibited  their 
answers.  But  the  injunctions,  1,  relate  to  "  an  evil  custom 
of  great  numbers  of  persons  walking  and  talking  in  the 
body  of  the  cathedral  church  during  the  time  of  divine 
service  in  the  quire,"  which  the  dean  and  residentiaries 
are  desired  to  prevent,  and  if  need  be,  cause  the  canons 
and  other  laws  to  be  executed  against  such  offenders, 
■especially  the  18th  canon  and  the  statute  of  1  William 
and  Mary,  c.  18 ;  2,  enjoin  the  observance  of  an  injunction 
of  his  predecessor  Bishop  Compton  as  to  daily  morning 
service  commencing  at  ten  o'clock ;  3,  enforce  the  duties 
of  preaching  by  dignitaries  and  prebendaries ;  4,  that  the 
books  of  former  statutes  and  former  injunctions,  with  these 
injunctions  added  to  them,  be  kept  in  the  archives  of  the 
chancel,  under  the  custody  of  the  chapter  clerk,  and  that 
those  who  are  sworn  to  this  observance  may  have  free 
access  to  them. 

Bishop's  visitation  when  Dr.  Andrews  was  canon  resi- 
dentiary (y). 

In  1847,  the  sub-dean  appealed  to  the  visitor  (Bishop 
Blomfield),  claiming  a  right,  founded  on  the  statutes,  to 
be  presented  to  the  living  of  Cripplegate,  to  which  a 
canon,  Archdeacon  Hale,  had  been  presented.  The  case 
was  heard  by  the  bishop,  with  Mr.  Justice  Fatteson  and 
Dr.  Lushington  for  assessors.  The  decision  was  adverse 
to  the  claimant ;  no  reasons  were  given,  but  the  ground 
was,  that  though  the  statute  was  dearly  proved,  and  the 
right  of  the  sub-dean  under  it,  no  instance  of  an  appoint- 
ment under  it  could  be  shown,  and  the  date  of  it  was  very 
early. 

Since  1849,  the  visitor  has  again  been  appealed  to. 

The  records  of  the  registry  at  York  abound  in  prece- 
dents, among  which  may  be  remarked  those  of  Arch- 
bishop Holgate,  in  1552 ;  of  Frewin,  in  1662  (Dr.  Bur- 
well,  a  civilian,  acted  as  commissary  to  Frewin  in  this 
case);  of  Sterne,  in  1667;  of  Sir  W.  Dawes,  in  1715. 
This  last  visitation  (i.  e.  of  Archbishop  Dawes)  arose  from 

(g)  I  cannot  find  the  date. 
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the  appeal  of  a  vicar  choral  to  his  grace,  as  visitor,  from  a 
sentence  of  the  dean  and  chapter.  The  usual  practice 
seemed  to  have  been  to  appoint  a  commissary  to  hold  the 
court ;  but  in  this  case  the  archbishop  appears  to  have 
sat  in  person ;  but  it  is  said,  "  maturd  deliberations  pre- 
habitd  de  et  cum  consilio  jurisperitorum — observatisque 
omnibus  et  singulis  de  jure  in  hac  parte  observandis.'9 
The  sentence  of  the  dean  and  chapter  was  confirmed  by 
the  archbishop,  as  it  was  afterwards  by  the  Court  of 
Delegates,  to  whom  it  was  still  further  appealed.  The 
last  precedent  was  in  1841,  when  the  then  Arch- 
bishop of  York  (Harcourt),  in  order  to  allay  certain  dis- 
sensions, and  remedy  certain  grievances  in  the  cathedral 
of  York,  exercised  his  visitatorial  power,  "jure  or- 
dinario?  and  after  opening  the  court  in  person,  ap- 
pointed Dr.  Phillimore  his  commissary  or  judge,  to 
inquire  into  the  alleged  grievances,  and  adjudicate  on  the 
matters  in  dispute  (A). 

The  manner  of  proceeding  in  a  visitation  of  this  descrip- 
tion is  to  issue  inhibitions  to  all  inferior  jurisdictions,  and 
a  citation  to  the  dean  or  residentiary  canon,  who  cites 
all  members  of  the  cathedral  body  in  an  instrument  em- 
bodying the  citation  of  the  ordinary ;  and  on  the  return 
of  the  citations,  and  the  opening  of  the  court,  to  exhibit 
articles  of  inquiry,  and,  according  to  the  answers  given  in 
and  the  discussions  which  take  place  upon  them  during 
the  sitting  of  the  court,  to  issue  injunctions,  ordering  all 
disorders,  of  which  the  existence  has  been  proved,  to  be 
rectified.  The  personal  appearance  of  the  members  of 
the  cathedral  body,  and  the  execution  of  the  injunctions, 
may  be  enforced  like  any  other  process  of  an  ecclesias- 
tical court.  As  this  is  a  very  curious  subject  of  ecclesias- 
tical law,  and  of  not  very  frequent  occurrence,  I  have 
thought  it  advisable  to  print  the  form  of  articles  of  in- 
quiry exhibited  at  the  visitation  of  York  in  January,  1841, 
and  framed  in  careful  compliance  with  former  precedents. 


ARTICLES. 


Articles  of 
inquiry  ex- 
hibited by 
ordinary  in  a 
visitation  of 
his  cathedral 


"1.  Imprimis — Whether  is  divine  service  duly  and 
reverentially  performed  in  your  church  without  alteration, 
addition,  or  diminution,  according  to  the  laws  and  statutes 
of  the  realm,  and  according  to  the  canons  of  the  church 


(h)  The  practice  seems  to  have 
varied  as  to  appointing  a  civilian 
as  commissary  or  as  assessor. 


Bishop  Gibson  chose  an  assessor. 
Sometimes  also  two  commissa- 
ries have  been  appointed. 
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and  the  rubric  of  the  Book  of  Common  Prayer  by  law 
established,  and  if  not,  who  is  in  fault? 

"2.  Item — What  progress  has  been  made  in  the  re- 
pairs of  the  fabric  of  your  church  since  the  late  calamitous 
fire  ?  What  is  the  amount  of  the  sum  belonging  to  the 
fabric  which  can  be  immediately  appropriated  to  the  re- 
pairs of  the  same  ? 

"  3.  Item — Have  any  of  the  bells,  lead,  iron,  or  other 
materials  which  were  damaged  by  the  fire  been  sold ;  and 
if  sold,  for  what  sum  ?  Have  the  proceeds  arising  from 
any  such  sale  been  applied  to  the  reparation  of  the  fabric, 
and  if  not,  in  whose  hands  does  the  custody  of  them 
remain? 

"  4.  Item — What  lands  and  tenements  have  you  belongs 
ing  to  the  fabric  of  your  church,  and  what  is  the  value  of 
them,  and  what  is  the  yearly  reserved  rent,  respectively  ? 
Declare  your  knowledge. 

"  5.  Item — What  leases  have  been  made  of  your  fabric 
lands  ?  And  have  the  fines  received  from  the  same  been 
duly  expended  on  the  fabric  of  the  church,  and  to  no  other 
use,  or  are  they  reserved  and  kept  in  the  manner  prescribed 
by  your  statutes  ?  Declare  your  knowledge  herein,  and 
whether  all  the  monies  and  rents  belonging  to  the  fkbric 
have  been  properly  brought  to  account,  and  held  by  the 
chapter  clerk  for  the  use  of  the  church. 

"  6.  Item — To  what  extent  have  the  acts  for  the  im- 
provement in  the  minster  yard,  viz.  the  54  Geo.  3,  and 
6  Geo.  4,  been  carried  into  effect  ? 

"  What  agreements  have  been  entered  into  between  the 
dean  and  chapter,  on  behalf  of  the  fabric,  and  the  dean, 
in  furtherance  of  those  acts  ?  What  was  the  nature  of  the 
agreement  of  the  22nd  July,  1828  ?  Who  were  parties 
to  that  agreement,  and  by  whom  was  that  agreement 
signed? 

"  Are  the  acts  for  the  improvement  of  the  minster  yard 
adequate  to  their  object,  and  capable  of  being  carried  into 
full  effect,  or  is  it  expedient  and  advisable  that  resort 
should  again  be  had  to  the  legislature  to  bring  the  affairs 
of  the  dean  and  chapter  and  me  fabric  to  a  complete  and 
Batirfactory  arrangement? 

"  7.  Item — Whether  do  you  the  dean  and  chapter  make 
your  capitular  acts  in  your  chapter  house,  and  are  they 
duly  registered  and  observed?  Is  your  common  seal 
kept  according  to  the  statute  in  that  case  made  and  pro- 
vided, and  how  do  you  audit  the  accounts  of  your  rents 
and  revenues? 

"  8.  Item — Are  all  negotiations  for  renewals,  agree- 
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ments  for  leases,  and  all  contracts  for  the  purchase  or 
alienation  of  property  duly  treated  of  and  settled  in 
chapter  ? 

"  9.  Item — How  and  under  what  formalities  and  what 
safeguards  are  orders  for  work  and  agreements  for  expen- 
diture made  by  you  ?  And  on  what  authority  are  your 
bills  on  the  dean  and  chapter's  and  on  the  fabric  accounts 
liquidated  ?  Are  all  such  accounts  duly  entered  in  a  book, 
and  regularly  audited,  and  by  whom  are  they  audited? 

"  10.  Item — Are  the  fines  and  rents  of  your  common 
estates,  and  of  the  fabric  estates,  received  by  the  chapter 
clerk?  And  are  legal  discharges  given  by  him  for  the 
same? 

"  11.  Item — Do  you  the  dean  and  chapter  duly  hold 
your  said  chapters  ?  Do  you  give  sufficient  notice  before- 
hand of  the  holding  of  such  chapters  ?  Has  there  been 
any  let  or  impediment  interposed  to  the  holding  of  chap- 
ters ?    Declare  your  knowledge. 

"  12.  Item — Has  any  exclusive  power  or  paramount 
authority  been  claimed  or  exercised  by  the  dean  or  any 
other  of  the  residentiaries,  either  in  the  transaction  of  the 
business  of  the  chapter,  or  over  the  members  of  the 
chapter  ? 

"  13.  Item — Is  the  library  belonging  to  your  said  church 
carefully  superintended  and  kept  in  good  order  ?  To  whom 
is  the  custody  of  it  confided  ?  Have  all  the  residentiaries 
and  other  members  of  the  chapter  free  access  to  the  same? 
And  who  have  keys  of  the  said  library  ? 

"  14.  Item — Are  the  records  and  muniments  belonging 
to  the  dean  and  chapter  deposited  in  a  convenient  place, 
and  preserved  from  dust  and  damp,  kept  in  good  order, 
and  carefully  and  methodically  arranged* 

"  15.  Item — Have  you  the  residentiaries  duly  kept  re- 
sidence for  the  term  prescribed  by  the  statute  ?  If  not, 
state  the  grounds  on  which  such  residence,  or  any  portion 
of  the  term  of  such  residence,  has  been  omitted,  whether 
it  has  been  through  sickness  or  any  other  urgent  cause ; 
and  state  whether  during  the  period  of  such  omission  (if 
any  such  has  occurred),  any  other  member  of  the  chapter 
has  regularly  attended  the  performance  of  divine  service  in 
the  stead  and  on  the  behalf  of  the  residentiary  aforesaid. 

"  16.  Item — What  change  has  of  late  years  taken  place 
with  respect  to  the  canonical  houses,  in  what  house  or 
houses  is  the  residence  of  the  dean  and  canons  .respectively 
now  kept  ?  Does  the  dean  always  reside  in  the  deanry, 
and  does  the  residentiary  always  reside  in  a  canonical 
house  ? 
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17.  Item — Are  you  the  dean  and  chapter  feoffees  in 
trust  for  any  schools,  hospital,  or  any  other  pious  founda- 
tion ?  What  manors,  lands  or  tenements  belong  to  them 
and  every  of  them  respectively,  and  of  what  yearly  value, 
what  leases  are  there  of  the  same,  when  and  by  whom,  and 
for  what  term  of  years  or  lives  granted  ?  What  fines  on 
the  last  renewals  of  those  leases  were  received,  and  by 
whom?  How  have  they  been  employed,  or  in  whose 
hands  do  they  now  remain  ?  Are  the  houses  and  edifices 
thereunto  belonging  kept  in  good  repair? 

"  18.  Item — Are  the  children  in  the  schools  belonging 
to  the  dean  and  chapter  diligently  taught  and  instructed  ? 
Do  the  schoolmasters  catechise  the  scholars,  and  instruct 
them  otherwise  in  the  principles  of  religion;  and  are  the 
houses,  lodgings  and  buildings  belonging  to  the  said  schools 
or  school,  duly  used  and  employed  according  to  the  inten- 
tion of  their  rounders  ? 

"  19.  Item — Are  the  chancels  of  the  churches  and  chapels 
belonging  to  the  dean  and  chapter,  and  the  other  members 
of  your  body,  in  good  and  sufficient  repair  ? 

"  20.  Item— Is  the  rota  of  preaching  enjoined  by  Arch- 
bishop Holgate  to  the  prebendaries  and  other  dignitaries 
in  your  church,  still  in  use  and  observance  ?  If  not,  how 
has  the  arrangement  of  turns  of  preaching  been  altered  ? 
And  in  whatTay  will  the  existing  practice  be  affected  by 
the  existing  statute  3  &  4  Vict.  c.  113. 

"  Jan.  18th,  a.d.  1841.*  *  E.  Ebob." 


Sect.  3. —  The  Law  since  the  Statutes  of  William  the 

Fourth  and  Victoria. 

The  acts  of  3  &  4  Vict.  c.  113,  4  &  5  Vict.  c.  39,  and 
7  &  8  Vict.  c.  77,  have  wrought  an  extensive  change 
in  the  condition  and  constitution  of  deans  and  chapters. 
The  first  act  was  passed  on  the  11th  August,  1840,  and 
entitled  w  An  Act  to  carry  into  effect,  with  certain  Modi- 
fications, the  Fourth  Report  of  the  Commissioners  of  Eccle- 
siastical Duties  and  Revenues."  It  recited  that,  under  the 
6  &  7  Will.  4,  c.  77,  the  commissioners  first  mentioned  in 
the  said  act,  in  their  fourth  report  to  his  late  majesty,  had 
made  certain  recommendations  touching  cathedral  and  col- 
legiate churches,  and  other  things  in  the  said  report  specified : 
And  that  it  was  expedient  that  the  said  recommendations 
should  be  adopted,  with  certain  alterations.  It  dealt,  partly 
modified  by  the  later  acts,  with  the  status  of  deans,  canons, 
chapters  and  minor  canons.  It  founded  some  new  canon- 
ries  and  a  new  institution  of  honorary  canons.     It  made 
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provision  for  annexing  canonries  to  archdeaconries,  for  the 
alteration  of  statutes,  authority  of  visitors,  for  the  disposi- 
tion of  patronage,  both  as  to  the  appointment  of  deans  and 
canons  and  the  incumbents  of  benefices,  for  residence  houses, 
for  the  university  of  Durham,  and  for  some  other  matters 
of  general  ecclesiastical  importance. 

By  sect.  1,  from  henceforth  all  the  members  of  chapter, 
except  the  dean,  in  every  cathedral  and  collegiate  church 
in  England,  and  in  the  cathedral  churches  of  Saint  David 
and  Llandaff,  shall  be  styled  canons  ;  and  the  precentor  of 
the  cathedral  church  of  Saint  David,  and  the  warden  of 
the  collegiate  church  of  Manchester,  shall  be  respectively 
styled  dean." 

The  constitution  of  a  chapter  is  defined  by  sect.  16  of  4 
&  5  Vict.  c.  39 : 

"  In  every  cathedral  church  in  which  any  canonry  or 
canonries  is  or  are  or  shall  be  suspended  a  majority  of 
the  existing  members  of  chapter,  including  or  not  including 
the  dean,  according  as  his  presence  may  or  may  not  be  by 
law  required,  shall  at  all  times  be  a  sufficient  number  of 
canons  for  constituting  a  chapter." 

Returning  to  3  &  4  Vict.  c.  1 13,  we  find  it  enacted  by 
sect.  38,  "  That  the  canonries  of  the  cathedral  church 
of  Saint  David  shall  be  in  the  direct  patronage  of  the 
Bishop  of  Saint  David's,  and  that  so  soon  as  conveniently 
may  be  the  canons  may  be  respectively  instituted  or 
licensed,  as  the  case  may  be,  to  the  cure  of  souls  in  the 
parish  of  Saint  David ;  and  the  whole  divisible  corporate 
revenues  shall  be  divided  into  twenty-four  parts,  ten  of 
which  parts  shall  be  assigned  to  the  dean,  and  five  to  each 
canon,  and  the  remaining  four  parts  shall  be  assigned  as 
an  endowment  to  the  Archdeacon  of  Cardigan." 

Sect.  40.  "That  the  Archdeacon  of  Llandaff  shall  from 
henceforth  be  also  dean  of  the  cathedral  church  of  Llan- 
daff, and  that,  so  soon  as  conveniently  may  be,  the  canons 
of  the  said  church  may  be  instituted  or  licensed,  as  the 
case  may  be,  to  the  cure  of  souls  in  the  parishes  of  Llan- 
daff and  Whitchurch  respectively ;  and,  after  the  reserva- 
tion to  the  Lord  Bishop  of  Llandaff,  of  one  seventh  part 
(being  his  present  share)  of  the  whole  divisible  corporate 
revenues  "  (A). 

Sect.  44.  "  That  upon  the  vacancy  of  any  benefice  in 
the  patronage  of  the  chapter  of  any  cathedral  or  collegiate 
church,  the  chapter  shall  present  or  nominate  thereto 
either  a  member  of  such  chapter,  or  one  of  the  arch- 


il) See,  however,  7  &  8  Vict.  c.  77,  bs.  8,  9,  post. 
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deacons  of  the  diocese,  or  a  non-residentiary  prebendary 
or  honorary  canon,  as  the  case  may  be,  or  any  spiritual 
person  who  shall  have  served  for  five  years  at  the  feast  in 
the  office  of  minor  canon  or  lecturer  of  the  same  church, 
or  of  master  of  the  grammar  or  other  school  (if  any) 
attached  to  or  connected  with  such  church,  or  as  incum- 
bent or  curate  in  the  same  diocese,  or  as  public  tutor 
in  either  of  the  universities  of  Oxford  and  Cambridge,  or 
who,  so  far  as  relates  to  the  cathedral  church  of  Durham, 
shall  have  served  for  the  like  term  in  the  office  of  professor, 
reader,  lecturer,  or  tutor  in  the  said  university  of  Durham, 
or  shall  have  been  educated  thereat  and  shall  be  a  licen- 
tiate or  graduate  in  theology  therein,  or  who  shall  have 
served  as  incumbent  or  curate  within  the  same  diocese  for 
the  period  aforesaid ;  and  that  every  such  office  of  minor 
canon,  lecturer,  schoolmaster,  professor,  reader,  lecturer, 
or  tutor  shall  immediately  upon  the  expiration  of  one  year 
from  the  time  of  his  institution  to  such  benefice,  if  not  pre- 
viously resigned,  become  and  be  vacant;  and  that  if  neither 
a  member  of  the  chapter  nor  an  archdeacon  of  the  diocese, 
nor  a  minor  canon,  nor  lecturer,  nor  such  schoolmaster, 
incumbent,  or  curate,  professor,  reader,  lecturer,  tutor, 
licentiate,  or  graduate,  as  the  case  may  be,  shall  be 
presented  or  nominated  to  such  benefice  within  six 
calendar  months  from  the  time  of  the  vacancy  thereof, 
the  bishop  of  the  diocese  in  which  the  same  is  situate  may 
within  the  next  six  calendar  months  collate  or  licence 
thereto  a  spiritual  person  who  shall  have  actually  served 
within  such  diocese,  as  incumbent  or  curate,  for  five  years 
at  the  least ;  and  if  no  such  collation  or  licence  shall  be 
granted  within  such  time,  the  right  of  presentation  or 
nomination  to  such  benefice  for  that  turn  shall  lapse  to 
the  archbishop  of  the  province/' 

Sect.  75  preserves  existing  interests. 

Sect.  47.  "  That  the  chapters  of  the  several  cathedral  Chapters,  or 
and  collegiate  churches  shall  from  time  to  time,  of  their  J?8*.*0??1  lA 

°,  i    .  .     ,    ,       .,         .  ,A  n  their  default, 

own  accord,  or  upon   being  required  by  the  visitors  of  to  propose 
the  said  churches  respectively,  propose  to   such  visitors  alterations  in 
such  alterations  in  the  existing  statutes  and  rules  as  shall  ******  8tatute8- 
provide  for  the  disposal  of  the  benefices  in  their  patronage, 
so  as  to  meet  the  just  claims  of  the  minor  canons  of  such 
churches,  and  as  shall  make  them  consistent  with  the  consti- 
tution and  duties  of  the  chapters  respectively  as  altered 
under  the  authority  of  this  act ;  and  all  such  alterations,  if 
approved,  maybe  confirmed  by  the  authority-  of  such  visitor ; 
and  that  in  any  case  in  which  such  alterations  shall  not  be 
approved,  or  in  which  such  requisition  shall  not  be  complied 
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provision  for  annexing  canonries  to  archdeaconries,  for  the 
alteration  of  statutes,  authority  of  visitors,  for  the  disposi- 
tion of  patronage,  both  as  to  the  appointment  of  deans  and 
canons  and  the  incumbents  of  benefices,  for  residence  houses, 
for  the  university  of  Durham,  and  for  some  other  matters 
of  general  ecclesiastical  importance. 

By  sect.  1,  from  henceforth  all  the  members  of  chapter, 
except  the  dean,  in  every  cathedral  and  collegiate  church 
in  England,  and  in  the  cathedral  churches  of  Saint  David 
and  Llandaff,  shall  be  styled  canons  ;  and  the  precentor  of 
the  cathedral  church  of  Saint  David,  and  the  warden  of 
the  collegiate  church  of  Manchester,  shall  be  respectively 
styled  dean." 

The  constitution  of  a  chapter  is  defined  by  sect.  16  of  4 
&  5  Vict.  c.  39  : 

"  In  every  cathedral  church  in  which  any  canonry  or 
canonries  is  or  are  or  shall  be  suspended  a  majority  of 
the  existing  members  of  chapter,  including  or  not  including 
the  dean,  according  as  his  presence  may  or  may  not  be  by 
law  required,  shall  at  all  times  be  a  sufficient  number  of 
canons  for  constituting  a  chapter." 

Returning  to  3  &  4  Vict.  c.  1 13,  we  find  it  enacted  by 
sect.  38,  "  That  the  canonries  of  the  cathedral  church 
of  Saint  David  shall  be  in  the  direct  patronage  of  the 
Bishop  of  Saint  David's,  and  that  so  soon  as  conveniently 
may  be  the  canons  may  be  respectively  instituted  or 
licensed,  as  the  case  may  be,  to  the  cure  of  souls  in  the 
parish  of  Saint  David ;  and  the  whole  divisible  corporate 
revenues  shall  be  divided  into  twenty-four  parts,  ten  of 
which  parts  shall  be  assigned  to  the  dean,  and  five  to  each 
canon,  and  the  remaining  four  parts  shall  be  assigned  as 
an  endowment  to  the  Archdeacon  of  Cardigan." 

Sect  40.  "That  the  Archdeacon  of  Llandaff  shall  from 
henceforth  be  also  dean  of  the  cathedral  church  of  Llan- 
daff, and  that,  so  soon  as  conveniently  may  be,  the  canons 
of  the  said  church  may  be  instituted  or  licensed,  as  the 
case  may  be,  to  the  cure  of  souls  in  the  parishes  of  Llan- 
daff and  Whitchurch  respectively ;  and,  after  the  reserva- 
tion to  the  Lord  Bishop  of  Llandaff,  of  one  seventh  part 
(being  his  present  share)  of  the  whole  divisible  corporate 
revenues  "(A). 

Sect.  44.  "  That  upon  the  vacancy  of  any  benefice  in 
the  patronage  of  the  chapter  of  any  cathedral  or  collegiate 
church,  the  chapter  shall  present  or  nominate  thereto 
either  a  member  of  such  chapter,  or  one  of  the  arch- 


(h)  See,  however,  7  &  8  Vict.  c.  77,  bs.  8,  9,  post. 
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deacons  of  the  diocese,  or  a  non-residentiary  prebendary 
or  honorary  canon,  as  the  case  may  be,  or  any  spiritual 
person  who  shall  have  served  for  five  years  at  the  feast  in 
the  office  of  minor  canon  or  lecturer  of  the  same  church, 
or  of  master  of  the  grammar  or  other  school  (if  any) 
attached  to  or  connected  with  such  church,  or  as  incum- 
bent or  curate  in  the  same  diocese,  or  as  public  tutor 
in  either  of  the  universities  of  Oxford  and  Cambridge,  or 
who,  so  far  as  relates  to  the  cathedral  church  of  Durham, 
shall  have  served  for  the  like  term  in  the  office  of  professor, 
reader,  lecturer,  or  tutor  in  the  said  university  of  Durham, 
or  shall  have  been  educated  thereat  and  shall  be  a  licen- 
tiate or  graduate  in  theology  therein,  or  who  shall  have 
served  as  incumbent  or  curate  within  the  same  diocese  for 
the  period  aforesaid ;  and  that  every  such  office  of  minor 
canon,  lecturer,  schoolmaster,  professor,  reader,  lecturer, 
or  tutor  shall  immediately  upon  the  expiration  of  one  year 
from  the  time  of  his  institution  to  such  benefice,  if  not  pre- 
viously resigned,  become  and  be  vacant ;  and  that  if  neither 
a  member  of  the  chapter  nor  an  archdeacon  of  the  diocese, 
nor  a  minor  canon,  nor  lecturer,  nor  such  schoolmaster, 
incumbent,  or  curate,  professor,  reader,  lecturer,  tutor, 
licentiate,  or  graduate,  as  the  case  may  be,  shall  be 
presented  or  nominated  to  such  benefice  within  six 
calendar  months  from  the  time  of  the  vacancy  thereof, 
the  bishop  of  the  diocese  in  which  the  same  is  situate  may 
within  the  next  six  calendar  months  collate  or  licence 
thereto  a  spiritual  person  who  shall  have  actually  served 
within  such  diocese,  as  incumbent  or  curate,  for  five  years 
at  the  least ;  and  if  no  such  collation  or  licence  shall  be 
granted  within  such  time,  the  right  of  presentation  or 
nomination  to  such  benefice  for  that  turn  shall  lapse  to 
the  archbishop  of  the  province." 

Sect*  75  preserves  existing  interests. 

Sect.  47.  "  That  the  chapters  of  the  several  cathedral  Chapters,  or 
and  collegiate  churches  shall  from  time  to  time,  of  their  J*8*.*0™  j11  lA 

°i  v   .  .     j    ,       ,v        .  .A  « their  default. 

own  accord,  or  upon   being  required  by  the  visitors  of  to  propose 
the  said  churches  respectively,  propose  to   such  visitors  alterations  in 
such  alterations  in  the  existing  statutes  and  rules  as  shall  their  ********* 
provide  for  the  disposal  of  the  oenefices  in  their  patronage, 
so  as  to  meet  the  just  claims  of  the  minor  canons  of  such 
churches,  and  as  shall  make  them  consistent  with  the  consti- 
tution and  duties  of  the  chapters  respectively  as  altered 
under  the  authority  of  this  act ;  and  all  such  alterations,  if 
approved,  maybe  confirmed  by  the  authority  of  such  visitor ; 
and  that  in  any  case  in  which  such  alterations  shall  not  be 
approved,  or  in  which  such  requisition  shall  not  be  complied 
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Chapters,  or 
■visitors  in 
their  default, 
to  propose 
alterations  in 
their  statutes. 


Deans. 

Non-resi- 
dentiary 
deanries 
suppressed. 


Deans  of  old 
cathedrals  and 
three  canons 
of  St.  Paul's, 
to  he  appointed 
by  her 
Majesty. 


Qualification 
of  deans,  arch- 
deacons and 
canons. 


Haseley  rec- 
tory to  be 


with  within  twelve  calendar  months  after  the  making 
thereof,  the  visitor  shall  be  at  liberty  of  himself  to  make 
the  necessary  alterations ;  and  all  such  statutes  and  rules 
when  so  altered  shall  be  submitted  to  the  ecclesiastical 
commissioners  for  England,  and  may  be  confirmed  by  the 
authority  hereinafter  provided ;  and  that  as  to  any  altera- 
tion made  by  a  visitor  alone,  the  said  commissioners  shall 
communicate  a  draft  thereof  to  the  chapter  to  be  affected 
thereby,  and  shall,  together  with  any  scheme  to  be 
prepared  by  them  under  the  authority  hereinafter  con- 
tained, lay  before  her  Majesty  in  council  such  remarks  as 
may  within  three  months  have  been  made  thereon  by  such 
chapter ;  and  that  out  of  the  proceeds  of  the  suspended 
canonries  in  any  chapter  provision  may  from  time  to  time 
be  made,  by  the  authority  hereinafter  provided,  for  reliev- 
ing the  present  canons  of  such  chapter  from  the  perform- 
ance  of  any  additional  duty  by  reason  of  such  Buspenaon, 
by  the  employment  of  substitutes,  to  be  approved  by  the 
respective  bishops :  provided  always,  that  nothing  herein 
contained  shall  be  construed  to  affect  any  existing  right 
of  chapters  with  their  visitors  to  make  statutes." 

As  to  deans  the  enactments  are : — 

Sect.  21.  "  That  no  new  appointments  shall  be  made 
to  the  deanries  of  Wolverhampton,  Middleham,  Heytes- 
bury  and  Brecon  respectively,  but  that  the  said  dean- 
ries shall,  as  to  any  which  may  be  vacant  at  the  passing 
of  this  act,  immediately  upon  its  so  passing,  and  as 
to  any  other  immediately  upon  the  vacancy  thereof,  be 
suppressed." 

Sect.  24.  "  That  the  deanry  of  every  cathedral  and 
collegiate  church  upon  the  old  foundation,  excepting 
Wales,  and  the  three  existing  canonries  in  the  cathedral 
church  of  Saint  Paul,  in  London,  shall  henceforth  be  in 
the  direct  patronage  of  her  Majesty,  who  shall  and  may, 
upon  the  vacancy  of  any  such  deanry  or  canonry,  appoint, 
by  letters  patent,  a  spiritual  person  to  be  dean  or  canon,  as 
the  case  may  be,  who  shall  thereupon  be  entitled  to  instal- 
lation as  dean  or  canon  of  the  church  to  which  he  may  be 
so  appointed." 

Sect  27.  "  That  no  person  shall  hereafter  be  ca- 
pable of  receiving  the  appointment  of  dean,  archdeacon,  or 
canon,  until  he  shall  have  been  six  years  complete  in 
priest's  orders,  except  in  the  case  of  a  canonry  annexed 
to  any  professorship,  headship,  or  other  office  in  any 
university." 

Sect,  43.  "  That  in  the  construction  of  this  act  the 
said  free  chapel  of  Saint  George,  in  Windsor,  shall  be 
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held  to  be  included  in  the  term  collegiate  church,  and  severed  from 
that  immediately  upon  the  first  vacancy  of  the  deanry  **JS  deanry  of 
of  the  said  free  chapel  so  much  of  an  act  passed  in  the     m  *°r' 
reign  of   Queen   Anne,   for   annexing    the    rectory    or 
parsonage  of  Haseley  to  the  deanry  of  the   said  free 
chapel,  as   relates  to  the  rectory,  parsonage,  and  pa- 
rish of  Haseley,  shall  be  repealed,  and  the  rectory  of 
Haseley,  in  the  county   of  Oxford,   shall  be  absolutely 
detached  and  dissevered  from  the  said  deanry,  and,  sub- 
ject to  such  appropriation  of  the   revenues  thereof  as 
shall  be  determined  on  by  the  authority  hereinafter  pro- 
vided, shall  be  in  the  patronage  of  the  chapter  01  the 
said  chapel." 

It  is  further  enacted  bv  sect.  5  of  4  &  5  Vict.  c.  39 :       Deans  need 

"  That  the  holding  of  a  canon  residentiary,  prebend,  not  hold  pre- 
or  office  is  not  nor  shall  be  necessary  to  the  holding  of  benda« 
the  deanry  of  any  cathedral  church  in  England,  nor  to  the 
entitling  of  any  dean  to  his  full  share  of  the  divisible 
corporate  revenues  of  such  church,  although  such  share 
may  not  heretofore  have  been  received  by  any  preceding 
dean  otherwise  than  as  a  canon  residentiary ;  and  that  the 
holding  of  a  prebend  is  not  nor  shall  be  necessary  to  the 
holding  of  either  of  the  residentiary  canonries  in  the 
cathedral  church  of  Saint  Paul,  in  London,  which  are  in 
the  direct  patronage  of  her  Majesty." 

By  13  &  14  Vict.  c.  94,  s.  19,  no  dean  appointed  Deans  not  to 
after  April  10,  1850,  is  to  hold  anv  benefice  except  in  the  *£  PlnraU- 
cathedral  town  and  with  an  annual  income  under  500/. 

Sect  18  of  the  same  statute  makes  special  provision 
for  the  then  Dean  of  Wells  and  the  last  Dean  of  Salis- 
bury. 

The  deans  and  chapters  of  the  Welsh  cathedrals  are 
governed  by  a  special  act,  7  &  8  Vict.  c.  77 ;  the  pro- 
visions of  which  are  analyzed  post,  at  p.  231. 

By  13  &  14  Vict.  c.  98,  s.  5,  no  dean  may  hold 
the  office  of  head  ruler  of  anv  college  of  Oxford  or 
Cambridge,  or  of  Provost  of  Eton,  Warden  of  Win- 
chester, or  Master  of  the  Charterhouse,  the  Dean  of 
Christ  Church,  Oxford,  of  course  excepted. 

With  respect  to  canons  the  enactments  are  numerous  Canons. 
and  various,  as  will  be  seen : 

Sect.  93.  "  In  the  construction  of  this  act  the  term  Construction 
'canon'  •shall   be  construed   to  mean  only  every  resi-  of  the  term 
dentiary  member  of  chapter,  except  the  dean,  heretofore  "canon- 
styled  either  prebendary  canon,  canon  residentiary  or 
residentiary." 
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Schedule  to  which  this  Act  refers  (i). 


Catalogue  of 
canonnes  ac- 
cording to  this 
act 


Number  of 
canons. 


Residence  of 
dean  and 
canons. 


Six  canonries 
suspended  at 
Canterbury. 


Cathedral  or  Collegiate  Church. 

Number 

of 
Canon*. 

Cathedra]  or  Collegiate  Church. 

Number   j 

Ely     

Bristol 

6 
6 
6 
6 
5 
5 
4 
4 
4 
4 
4 
4 
4 
4 

St  Paul's,  London   .  . 

2 
2 

Wells 

York 

Sect.  2.  "  Subject  to  the  provisions  hereinafter  con- 
tained, the  number  of  canons  in  the  several  cathedral  and 
collegiate  churches  of  the  new  foundation,  and  in  the 
cathedral  churches  of  Saint  David  and  Llandaff,  and  in 
the  queen's  free  chapel  of  Saint  George,  within  the  Castle 
of  Windsor,  and  of  canons  residentiary  in  the  several 
cathedral  churches  of  the  old  foundation  in  England, 
shall  be  the  number  respectively  specified  in  the  schedule 
hereto  annexed." 

Sect.  3.  "  In  every  cathedral  and  collegiate  church  the 
term  of  residence  to  be  kept  by  every  dean  thereof  here- 
after appointed  shall  be  eight  months  at  the  least  in  every 
year,  and  the  term  of  residence  to  be  kept  by  every  canon 
thereof  hereafter  appointed  shall  be  three  months  at  the 
least  in  every  year. 

Sect.  4.  u  In  the  chapter  of  the  cathedral  church  of 
Canterbury  six  canonries  shall  be  suspended  in  the  fol- 
lowing order;  that  is  to  say,  the  canonry  firstly  vacant 
shall  be  suspended;  and  the  canonry  now  held  by  the 
archdeacon  of  Canterbury  and  the  canonry  secondly 
vacant  shall  be  subject  to  the  provisions  hereinafter  con- 
tained respecting  the  endowment  of  archdeaconries  by  the 
annexation  of  canonries  thereto ;  and  the  canonry  thirdly 
vacant  shall  be  suspended,  and  the  canonry  fourthly  vacant 
shall  be  filled  up  by  her  Majesty;  and  the  two  canonries 
fifthly  and  sixthly  vacant  shall  be  suspended,  and  the  then 
next  vacant  canonry  shall  be  filled  up  by  her  Majesty; 

(0  See  7  &  8  Vict.  c.  77,  p.  231,  post. 
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and  the  two  canonries  which  shall  then  next  be  vacant 
shall  be  suspended ;  and  that  thereafter,  upon  every  fourth 
vacancy  among  the  canonries  not  annexed  to  any  arch- 
deaconry, the  Lord  Archbishop  of  Canterbury  shall  ap- 
point a  canon,  and  all  other  vacancies  among  such  last- 
mentioned  canonries  shall  be  filled  up  by  her  Majesty." 

Sect.  5.  "  In  the  chapter  of  Christchurch  in  Oxford,  Canomr  at 
the  first  vacant  canonry,  not  being  one  of  the  two  canonries  Christchurch 
which  are  respectively  annexed  to  regius  professorships  in  SSSSSdp 
the  university  of  Oxford,  shall  immediately  become  and  be  instead  of 
permanently  annexed  and  united  to  the  Lady  Margaret's  oanonry  at 
professorship  of  divinnr  in  the  said  universitv,  and  shall  W«wrter. 
and  may  be  held  by  the  present  and  every  future  Lady 
Margaret's  professor  of  divinity  therein ;  and  that  upon 
such  annexation  as  aforesaid  the  canonry  in  the  cathedral 
church  of  Worcester,  which  is  now  annexed  to  the  last- 
mentioned  professorship,   shall  be   ipso  facto   detached 
therefrom,  and  shall  become  vacant;   and  the  canonry 
secondly  vacant  in  the  said  chapter  of  Christchurch  shall 
be  subject  to  the  provisions  hereinafter  contained  respect- 
ing the  endowment  of  archdeaconries  by  the  annexation 
of  canonries  thereto." 

Sect.  6.  "And  whereas  her   Majesty  has  graciously  Two  canonries 
intimated  to  parliament  her  royal  will  and  intention  to  ^Christ- 
found  two  new  professorships  in  the  said  university  of  ^exed  to^ew 
Oxford,  and  it  is  expedient  that  the  same  should  be  com-  professor- 
petentlv  endowed ;  be  it  therefore  enacted,  That  the  two  BniP8  "! Jjke 
canonries  in  the  said  chapter  of  Christchurch  (not  being  Stford.    ° 
either  of  them  a  canonry  annexed  or  to  be  annexed  to  any 
of  the  professorships  already  founded  in  the  said  uni- 
versity), which  shall  be  thirdly  and  fourthly  vacant,  shall, 
upon  the  vacancies  thereof  respectively,  and  the  foundation 
of  such  professorships  respectively,  become  and  be  perma- 
nently annexed  and  united  thereto,  in  such  order  as  her 
Majesty  shall,  in  and  by  her  royal  letters  patent  founding 
such  professorships,  direct  and  appoint ;  and  if  either  of 
such  last-mentioned  canonries  be  vacant  before  the  founda- 
tion of  such  professorships,  the  same  shall  not  be  filled  up 
until  after  such  foundation ;  and  after  such  annexation  the 
said  canonries  shall  and  may  be  held  by  the  holders  of 
such  professorships  respectively  for  the  time  being ;  pro- 
vided that  if  the  member  of  any  college  or  hall  in  the  said 
university,  except  Christchurch,  shall  hereafter  accept  any 
professorship  to  which  a  canonry  of  Christchurch  is  or 
shall  be  annexed,  he  shall  thereby  cease  to  be  a  member 
of  such  other  college  or  hall." 

Sect  7.  "  Except  as  herein  particularly  specified,  no-  Act  not  to 
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apply  other-  thing  in  this  act  contained  shall  in  any  manner  affect 
chTrch.  OT  mkr  to  the  cathedral  church  of  Christ  in  Oxford." 

Six  canonries  Sect  8.  "  In  the  chapters  of  the  cathedral  churches  of 
suspended  Durham  and  Worcester,  and  of  the  collegiate  church  of 
at  Durham,  Saint  Peter,  Westminster,  respectively,  six  canonries  shall 
an/west-'  be  suspended  in  the  following  order ;  (that  is  to  say,)  the 
minster.  first  two  vacant  canonries  shall  be  suspended,  and  the 

canonry  thirdly  vacant  shall  be  filled  up;  and  the  two 
canonries  fourthly  and  fifthly  vacant  shall  be  suspended, 
and  the  then  next  vacant  canonry  shall  be  filled  up ;  and 
the  two  canonries  which  shall  then  next  be  vacant  shall 
be  suspended." 
Eight  canon-         Sect.  9.  "  In  the  chapter  of  the  Queen's  free  chapel  of 

2wSX^  Saint    Ge01^  within    her   Castle   of   Windsor,  eight 

canonries  shall  be  suspended  in  the  following  order ;  (mat 
is  to  say,)  the  first  two  vacant  canonries  shall  be  sus- 
pended, and  the  canonry  thirdly  vacant  shall  be  filled  up ; 
and  the  two  canonries  fourthly  and  fifthly  vacant  shall  be 
suspended,  and  the  then  next  vacant  canonry  shall  be 
filled  up ;  and  the  two  canonries  which  shall  then  next  be 
vacant  shall  be  suspended  "  (*). 
Seven  canon-        Sect.  10.  "  In  the  chapter  of  the  cathedral  church  of 
"if  w^^ester  Winchester  seven  canonries  shall  be  suspended  in  the  fol- 
'  lowing  order ;  (that  is  to  say,)  the  two  canonries  secondly 
and  thirdly  vacant  shall  be  suspended,  and  the  canonry 
fourthly  vacant  shall  be  filled  up ;  and  the  two  canonries 
fifthly  and  sixthly  vacant  shall  be  suspended,  and  the  then 
next  vacant  canonry  shall  be  filled  up;   and  the  two 
canonries  eighthly  and  ninthly  vacant  shall  be  suspended, 
and  the  then  next  vacant  canonry  shall  be  filled  up ;  and  the 
canonry  which  shall  then  next  be  vacant  shall  be  suspended.'9 
Three  canon-         Sect.  11.  "In  the  chapter  of  the  cathedral  church  of 
ne^*^nded   Exeter  three  canonries  shall  be  suspended ;  (that  is  to  say,) 

the  canonry  held  in  commendam  with  the  bishopric  of 
Exeter  shall  immediately  upon  the  vacancy  thereof  be 
suspended,  and  the  two  canonries  thirdly  and  fourthly 
vacant  (not  being  either  of  them  the  canonry  so  held  in 
commendam)  shall  be  also  suspended;  and  the  canonry 
secondly  vacant  shall  be  subject  to  the  provisions  herein- 
after   contained    respecting    the    endowment    of    arch- 
deaconries by  the  annexation  of  canonries  thereto." 
Two  canonries       Sect.  12.  "  So  soon  as  conveniently  maybe,  and  by  the 
annexedTto0      authority  hereinafter  provided,  the  two  canonries  in  the 
professorships   chapter  of  the  cathedral  church  of  Ely,  which  shall  be 
at  Cambridge,  secondly  and  thirdly  vacant,  shall  be  permanently  annexed 

(t)  See  p.  225,  post. 
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and  united  to  the  regius  professorships  of  Hebrew  and 
Greek  respectively  in  the  university  of  Cambridge." 

Sect.  13.  "  In  the  chapters  of  the  cathedral  churches  Two  canonries 
of  Bristol,  Chester,  Ely,  Gloucester,  Lichfield,  Norwich,  JJJgJjf^ 
Peterborough,  Ripon,  Rochester,  Salisbury  and  Wells  te^Ely,    **" 
respectively,  two  canonries  shall  be  suspended  in  the  fol-  Gloucester, 
lowing  order;  (that  is  to  say,)  in  the  said  churches  of  ^chfieM, 
Bristol,   Chester,   Gloucester,    Norwich,    Peterborough,  Peterborough, 
Ripon,  Rochester,  Salisbury  and  Wells  respectively  the  Ripon,  Roches- 
first  vacant  canonry  shall  be  suspended,  and  the  canonry  ter,  Saiwbnry 
secondly  vacant  shall  be  filled  up,  and  the  canonry  thirdly  J^pectiyely. 
vacant  shall  be  suspended,  and  the  sub-deanry  in  the  said 
church  of  Ripon  shall,  immediately  upon  the  vacancy 
thereof,  be  also  suspended ;  and  that  in  the  chapter  of  the 
said  church  of  Ely  the  two  canonries  fourthly  and  fifthly 
vacant  shall  be  suspended ;  and  that  in  the  chapter  of  the 
said  church  of  Lichfield  the  first  vacant  canonry  shall  be 
suspended,  and  the  canonry  annexed  to  the  rectory  of  the 
church  of  Saint  Philip  in  Birmingham  shall,  immediately 
upon  the  first  vacancy  thereof,  be  detached  from  the  said 
rectory,  and  be  also  suspended ;  and  that  in  the  chapter  of 
the  said  church  of  Peterborough  the  canonry  secondly 
vacant  shall  be  subject  to  the  provisions  hereinafter  con- 
tained for  the  endowment  of  archdeaconries  by  the  an- 
nexation of  canonries  thereto." 

Sect*  14.  "  In  the  cathedral  church  of  Hereford  the  One  canonry 
first  vacant  canonry  shall  be  suspended. "  suspended  at 

Sect.  15.  t(  Provided  always,  that  the  provisions  here-  ™re.or 
inbefore  contained  respecting  the  suspension  of  canonries  gating  the 
shall  not  be  construed  to  extend  to  the  suspension  of  the  suspension  of 
canonry  in  the  said  chapter  of  Canterbury  now  held  by  ^oarfe* 
the  Archdeacon  of  Canterbury,  or  of  any  canonry  in  the 
said  chapter  of  Ely  which  may  be  annexed  to  any  profes- 
sorship in  the  university  of  Cambridge,  or  of  the  canonry 
in  the  said  cathedral  church  of  Durham  which  is  prospec- 
tively annexed  to  the  archdeaconry  of  Durham  by  an  act 
passed  in  the  second  year  of  the  reign  of  his  late  Majesty, 
intituled  '  An  Act  for  separating  the  Rectory  of  Easington  2  &  3  Will.  4, 
in  the  County  and  Diocese  of  Durham  from  the  Arch-  °- 10* 
deaconry  of  Durham,  and  annexing  in  lieu  thereof  a  Pre- 
bend or  Canonry  founded  in  the  Cathedral  Church  of 
Durham,9  or  of  either  of  the  canonries  in  the  said  collegiate 
church  of  Saint  Peter,  Westminster,  to  which  the  rec- 
tories of  Saint  Margaret  and  Saint  John,  Westminster, 
are  hereinafter  respectively  annexed,  or  of  the  said  canonry 
in  the  cathedral  church  of  Gloucester  which  is  annexed  to 
the  mastership  of  Pembroke  College  in  Oxford,  or  of 
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One  suspended 
canonry  may 
be  filled  np  to 
endow  arch- 
deaconries. 


A  fourth 
canonry 
founded  at 
St.  Paul's, 
London,  and 
at  Lincoln. 


Ail  canonries 
bat  one  sus- 
pended at 
Southwell. 

Canonries  at 
St  David's 
and  Llandan*. 

Power  to 
remove  the 


either  of  the  canonries  in  the  said  cathedral  church  of  Ro- 
chester which  are  respectively  annexed  to  the  provostship 
of  Oriel  College  in  Oxford,  and  to  the  archdeaconry  of 
Rochester,  or  of  the  canonry  in  the  said  cathedral  church 
of  Norwich  which  is  annexed  to  the  mastership  of  Catherine 
Hall  in  Cambridge,  or  of  the  canonry  in  the  said  cathedral 
church  of  Salisbury  which  is  connected  with  the  resi- 
dentiary house  called  Leydon  or  Leadon  Hall,  or  of  any 
canonry  in  any  cathedral  or  collegiate  church  which  shall 
hereafter,  under  the  authority  of  this  act,  be  permanently 
annexed  to  any  archdeaconry  or  archdeaconries,  or  to  any 
office  in  the  university  of  Durham ;  but  that  if  any  canonry 
so  held,  annexed,  or  connected,  or  to  be  annexed,  shall  be 
vacant  in  such  order  as  that  according  to  the  said  last- 
mentioned  provisions  it  would  be  one  of  the  canonries  to 
be  suspended,  the  vacancy  thereof  shall  not  be  counted  as 
a  vacancy  subject  to  such  provisions ;  and  that  upon  the 
passing  of  this  act  all  then  subsisting  vacancies  of  canonries 
shall  be  deemed  vacancies  within  the  meaning  of  the  said 
last-mentioned  provisions  and  of  this  proviso,  and  shall  be 
counted,  subject  also  to  this  proviso,  in  the  numerical 
order  in  which  they  shall  have  occurred." 

Sect.  16.  "  Provided  always,  that  in  any  cathedral 
church  in  which  by  the  suspension  of  canonries  the 
number  of  canons  shall  be  reduced  to  four,  one  of  such 
suspended  canonries  may  by  the  authority  hereinafter  pro- 
vided, if  it  be  deemed  necessary  for  the  purpose  of  endow- 
ing any  archdeaconry  or  archdeaconries,  be  filled  up, 
subject  to  the  provisions  hereinafter  contained  respecting 
the  endowment  of  archdeaconries  by  the  annexation  of 
canonries  thereto." 

Sect.  17.  u  In  the  chapters  of  the  cathedral  churches  of 
Saint  Paul  in  London  and  of  Lincoln  respectively,  there 
shall  be  a  fourth  canonry,  and  such  canonry  shall  be  in  the 
patronage  of  the  Bishops  of  London  and  Lincoln  respec- 
tively, subject  nevertheless  to  the  limitation  as  to  the  exer- 
cise of  such  patronage  hereinafter  contained." 

Sect.  18.  "  In  the  collegiate  church  of  Southwell  the 
canonries  now  vacant,  and  all  the  other  canonries  except 
the  canonry  now  held  by  the  Archdeacon  of  Nottingham, 
as  vacancies  occur,  shall  be  suspended." 

By  sect.  19,  certain  provisions  were  made  for  suspend- 
ing canonries  at  St.  David's  and  Llandaff,  which  nave, 
however,  been  since  repealed  by  7  &  8  Vict.  c.  77,  8.  2  ( A). 

Sect.  20.  "  A  plan  may  from  time  to  time  be  laid  before 
the  ecclesiastical  commissioners  for  England  by  any  of 

(h)  See  p.  231,  post 
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the  said  chapters  of  the  several  cathedral  and  collegiate  suspension 
churches,  with   the  sanction  of  the  visitors  of  the  said  **om  c^non' 

i        I  j*     i       n  ■        xi_  •        /•         nes  under 

churches  respectively,  for  removing  the  suspension  from  Bpecial  cir- 

and  re-establishing  any  canonry  or  canonries  which  shall  cumstances. 
have  been  suspended  by  or  under  the  provisions  of  this 
act,  by  assigning  towards  the  re-endowment  of  any  such 
canonry  or  canonries  a  portion  of  the  divisible  corporate 
revenues  remaining  to  the  said  chapters  respectively,  after 
paying  to  the  said  ecclesiastical  commissioners  the  profits 
and  emoluments  accruing  to  the  said  commissioners  from 
the  suspended  canonry  or  canonries,  so  that  the  profits  and 
emoluments  of  such  suspended  canonry  or  canonries  be  not 
diminished  by  the  removal  of  such  suspension ;  and  also  by 
accepting  and  assigning  for  the  same  purpose  any  further 
endowment  in  money,  or  in  lands,  tithes,  or  other  heredita- 
ments, such  lands,  tithes,  or  other  hereditaments  not  ex- 
ceeding in  yearly  value  the  sum  of  two  hundred  pounds  for 
each  canonry  from  which  the  suspension  shall  have  been  so 
removed ;  and  also  by  annexing  to  any  such  canonry  from 
which  the  suspension  shall  have  been  so  removed  any  suit- 
able benefice  or  other  preferment  in  the  patronage  of  the 
said  chapters  respectively,  or  of  any  other  patron,  with  the 
consent  of  such  patron,  and  where  any  bishop  is  patron, 
with  consent  of  the  archbishop  ;  and  any  such  plan  may 
be  carried  into  effect  by  the  authority  hereinafter  pro- 
vided, and  such  alterations  may  be  made  in  the  existing 
statutes  and  rules  of  the  said  chapters  respectively,  as  the 
case  may  require,  under  the  authority  herein  provided  for 
making  alterations  in  existing  statutes." 

Sect.  22.  "  And  be  it  enacted,  subject  to  the  provisions  Non-resi- 
hereinafter  contained,  that  after  the  passing  of  this  act  no  denJ^7 
presentation,  collation,  donation,  admission,  election,  or  1£LJ?mJt,L 
other  appointment  to  the  dignity  or  office  of  sub-dean,  give  right  to 
chancellor  of  the  church,  vice-chancellor,  treasurer,  pro-  "^  *ndow- 
vost,  precentor,  or  succentor,  nor  to  any  prebend  not  re-  men 
sidentdary,  in  any  cathedral  or  collegiate  church  in  Eng- 
land, or  in  the  cathedral  churches  of  Saint  David  and 
Llandaff,  or  in  the  collegiate  church  of  Brecon,  shall 
convey  any  right  or  title  whatsoever  to  any  lands,  tithes, 
or  other  hereditaments,  or  any  other  endowment  or  emolu- 
ment whatsoever,  now  belonging  to  such  dignity,  office,  or 
prebend,  or  enjoyed  by  the  holder  thereof  in  right  of  such 
dignity,  office  or  prebend,  or  any  part  thereof;  provided 
that  nothing  herein  contained  shall  be  construed  to  de- 
prive any  present  or  future  holder  of  any  office  in  any 
cathedral  or  collegiate  church,  actually  performing  duties 
in  respect  of  such  office,  of  any  stipend  or  other  emolu- 
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ment  heretofore  accustomably  assigned  to  such  office,  or 
paid  to  the  holder  thereof,  according  to  the  statutes  of 
such  church,  out  of  the  revenues  thereof," 

Sect.  25.  "  In  the  cathedral  church  of  York,  so  soon  as 
a  vacancy  shall  occur  in  the  deanry,  and  in  the  cathedral 
churches  of  Chichester,  Exeter,  Hereford,  Salisbury,  and 
Wells  respectively,  so  soon  as  every  person  who  was  a 
member  of  the  respective  chapters  of  such  churches  at  the 
passing  of  this  act  shall  cease  to  be  such  member,  all  the 
said  canonries  shall  be  in  the  direct  patronage  of  the  Lord 
Archbishop  of  York  and  of  the  bishops  of  the  said  respec- 
tive sees,  as  the  case  may  be,  who  shall  respectively,  upon 
the  vacancy  of  any  canonry  in  such  churches  respectively, 
collate  thereto  a  spiritual  person,  who  shall  thereupon  be 
entitled  to  installation  as  a  canon  of  the  church  to  which 
he  shall  be  so  collated." 

Upon  the  construction  of  this  clause  the  Queen's  Bench 
have  made  the  following  decision : — In  the  cathedral 
church  of  Hereford  the  capitular  body  consisted  at  the 
time  of  the  passing  of  the  act  of  a  dean  and  five  residen- 
tiary canons,  who  were  called  the  "  close  chapter,"  and 
twenty-two  non-residentiary  canons,  making  up  the  "gene- 
ral chapter."  One  of  the  officers  in  the  body  was  the 
prelector,  who  by  customary  right  on  a  vacancy  suc- 
ceeded to  one  of  the  residentiary  canonries,  and  a  new 
praelector  was  appointed  out  of  the  non-residentiary  canons 
by  the  close  chapter. 

The  non-residentiary  canons  were  appointed  by  the 
bishop.  At  York,  the  dean  alone  appointed  the  resi- 
dentiary canons  from  out  of  the  non-residentiaries.  Since 
the  passing  of  the  act  a  praelector  had  been  appointed  at 
Hereford ;  and  the  last  of  those  persons  who  were  mem- 
bers of  the  "  close  chapter  "  at  the  passing  of  the  statute 
having  afterwards  died,  the  bishop  claimed  under  the 
statute  to  appoint  direct  to  the  vacant  canonry  residen- 
tiary. The  praelector  claimed  to  succeed  to  the  vacancy  on 
the  ground  that  several  who  were  members  of  the  general 
chapter  at  the  passing  of  the  act  were  still  members : — 
The  court  held,  that  "chapter"  meant  the  "close 
chapter,"  for  that  it  was  the  intention  of  the  statute  to 
preserve  the  vested  rights  of  patronage  alone,  without 
any  regard  to  the  rights  of  the  body  out  of  which  the 
selection  was  to  be  made;  and  the  residentiary  canon- 
ries therefore  were  now  in  the  direct  patronage  of  the 
bishop  (,;'). 

(J)  Regina  v.  The  Dean  and  Chapter  of  Hereford  (1870),  5  L.  R., 
Q.B.  196. 
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Sect.  26.  "  In  the  cathedral  church  of  Ripon  the  canon-  Canons  of 
ries  shall  from  henceforth  be  in  the  patronage  of  the  Bishop  £  ^heate  t 
of  Ripon  for  the  time  being,  and  not  of  the  Archbishop  of  be  appointed 
York,  and  that  it  shall  not  be  necessary  for  the  person  to  by  the  respec- 
be  appointed  a  canon  in  the  said  church  to  be  nominated  tiye  bidl0Pa. 
by  the  chapter  thereof;  and  that  the  Bishop  of  Ripon  for 
the  time  being  shall  be  the  visitor  of  the  said  chapter,  and 
not  the  said  Archbishop  of  York ;  and  in  the  collegiate 
church  of  Manchester,  so  soon  as  the  see  of  Manchester 
shall  have  been  founded,  and  every  person  who  shall  be  a 
member  of  the  said  chapter  at  the  passing  of  this  act  shall 
have  ceased  to  be  such  member,  the  canonries  shall  be  in 
the  direct  patronage  of  the  Bishop  of  Manchester  for  the 
time  being,  who  may,  upon  the  vacancy  of  any  canonry, 
collate  thereto  a  spiritual  person,  who  snail  thereupon  be 
entitled  to  installation  as  a  canon  of  the  said  last-men- 
tioned church." 

Sect.  28.  "  In  every  cathedral  or  collegiate  chapter  Repeal  of 
wherein  there  exists  any  statute  or  custom  for  assigning  8ta^tes  and 
to  the  dean  or  to  any  canon  any  land,  tithes  or  other  here-  for  appro- 
ditament,  in  addition  to  his  share  of  the  corporate  revenues,  printing  sepa- 
or  for  appropriating  separately  to  the  dean  or  any  canon  rate  estates* 
during  his  incumbency,  the  proceeds  of  any  land,  tithes, 
or  other  hereditament,  part  of  the  corporate  property  of 
the  chapter,  every  such  statute  and  custom,  or  every  such 
part  thereof  as  relates  to  such  assignment  or  appropriation, 
shall  be  repealed  and  annulled  as  to  all  deans  and  canons 
hereafter  appointed :  Provided  nevertheless,  that  any  small 
portion  of  land  situate  within  the  limits  and  precincts  of 
any  cathedral  or  collegiate  church,  or  in  the  vicinity  of  any 
residentiary  house,  may  be  reserved  to  such  church,  or 
permanently  annexed  to  such  residentiary  house,  by  the 
authority  hereinafter  provided." 

Sect.  29.  "  The  rectory  of  the  parish  of  Saint  Margaret,  Annexation 
in  the  citv  of  Westminster,  shall  immediatelv  become  and      st.-Mar- 
be  permanently  annexed  and  united  to  the  canonry  in  the  st  John's  to 
said  collegiate  church  of  Saint  Peter,  Westminster,  held  by  two  canonries 
Henry  Hart  Milman,  Clerk,  Master  of  Arts,  and  the  rec-  SSnSf" 
tory  of  the  parish  of  Saint  John,  in  the  said  city,  shall  im- 
mediately become  and  be  permanently  annexed  and  united 
to  the  canonry  in  the  same  church  held  by  John  Jennings, 
Clerk,  Master  of  Arts ;  and  the  said  Henry  Hart  Milman 
and  his  successors,  and  the  successors  of  the  said  John 
Jennings,  in  the  said  respective  canonries,  shall,  as  canons 
of  the  said  church,  become  ipso  facto  rectors  of  the  said 
respective  parishes  and  the  parish  churches  thereof,  to  all 
intents  and  purposes ;  and  the  said  parishes  shall  become 
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and  be  part  of  the  province  of  Canterbury,  of  the  diocese 
of  London,  and  of  the  archdeaconry  of  Middlesex ;  and 
the  said  parishes,  and  the  rectors  and  other  ministers  and 
officers  thereof,  shall,  in  ecclesiastical  matters,  be  subject 
only  to  the  jurisdiction  of  the  Archbishop  of  Canterbury, 
the  Bishop  of  London,  and  the  Archdeacon  of  Middlesex 
respectively,  in  the  same  manner  as  other  parishes  in  the 
said  province,  diocese,  and  archdeaconry  are  respectively 
subject  thereto,  and  be  exempted  and  relieved  from  all 
other  ecclesiastical  jurisdiction  whatsoever:  Provided 
always,  that  nothing  herein  contained  shall  in  any  manner 
affect  or  prejudice  any  of  the  rights,  customs,  or  claims  of 
the  parishioners  of  tne  said  parish  of  Saint  Margaret,  or 
the  vestry  or  churchwardens  thereof  for  the  time  being, 
nor  render  them  liable  to  or  chargeable  with  the  repairs 
of  the  said  Broadway  Chapel,  ftirther  or  otherwise  than  as 
they  now  are  or  may  become  liable  thereto  by  any  law  in 
force  at  the  time  of  the  passing  of  this  act." 

S&ct.  30.  "  Such  one  of  the  prebendal  houses  belonging 
to  the  chapter  of  the  said  collegiate  church  of  Saint  Peter, 
Westminster,  as  shall  be  determined  on  by  the  authority 
hereinafter  provided,  shall  be,  as  soon  as  conveniently  may 
be,  exempted  from  the  rule  of  option  subsisting  in  the 
chapter  thereof,  and  be  permanently  annexed  to  the  said 
canonry  now  held  by  the  said  Henry  Hart  Milman  (A), 
and  shall  thenceforth  be  the  house  of  residence  for  the  rector 
of  the  said  parish  of  Saint  Margaret  for  the  time  being." 

Sect.  31.  "  When  and  so  often  as,  according  to  the 
statutes  or  usages  of  the  chapter  of  the  said  collegiate 
church  of  Saint  Peter,  Westminster,  any  dividend  or 
division  shall  be  made  of  any  profits  or  emoluments,  from 
whatever  source  accruing,  or  any  stipend  or  other  sum  of 
money  shall  become  payable  to  the  members  of  the  said 
chapter  as  such  members,  the  shares  of  such  profits  and 
emoluments,  which,  according  to  such  statutes  or  usages, 
shall  be  found  to  belong  to  the  said  two  last-mentioned 
canonries,  or  the  incumbents  thereof  respectively,  and 
every  such  stipend  or  other  sum  of  money  so  payable  to 
such  incumbents  respectively,  instead  of  being  paid  to  such 
incumbents  or  either  of  them,  shall  by  the  treasurer  for  the 
time  being  of  the  said  chapter  be  divided  into  twelve  equal 
parts :  and  eight  only  of  such  parts  shall  be  paid  to  or  for 
the  use  of  the  incumbents  for  the  time  being  of  the  said 
canonries  respectively,  and  the  remaining  four  parts  shall 
be  paid  in  such  manner  and  to  such  uses  as  shall  by  the 


(&)  Afterwards  Dean  of  St.  Paul's,  and  now  dead. 
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authority  hereinafter  provided  be  directed:  Provided 
always,  that  so  much  of  the  last-mentioned  monies  as 
shall  appertain  to  the  canomy  now  held  by  the  said 
Henry  Hart  Milman,  shall  be  applied  in  such  propor- 
tions as  by  the  like  authority  shall  be  determined,  towards  » 
providing  a  house  or  houses  of  residence  for  the  minister 
or  ministers  of  one  or  more  district  church  or  churches 
in  the  said  parish  of  Saint  Margaret,  and  for  endowing 
such  minister  or  ministers,  and  the  minister  of  Broadway 
Chapel  in  the  same  parish ;  and  so  much  of  the  said 
momes  as  shall  appertain  to  the  canonry  now  held  by  the 
said  John  Jennings,  shall  be  in  like  manner  applied  to- 
wards providing  a  house  or  houses  of  residence  for  the 
minister  or  ministers  of  one  or  more  district  church  or 
churches  in  the  said  parish  of  St.  John,  and  for  endowing 
such  minister  or  ministers." 

By  24  &  25  Vict.  c.  116,  special  provision  is  made  as  7th  and  8th 
to  the  emoluments  of  the  7th  and  8th  Canonries  at  Wind-  S??0/1"68  o£ 

z  7N  Windsor, 

sor  (/). 

By  3  &  4  Vict,  c  113,  s.  41,  "  Subject  to  the  provisions  Separate 

hereinafter  contained,  the  patronage  of  all  benefices  with  patronage  of 

n         i  jij  jai         •    j-   «j      i  members  of 

cure  oi  souls  possessed  by  deans  and  other  individual  chapters  to 
members  of  chapters  in  right  of  any  separate  estates  held  be  Tested  in 
by  them  as  such  members,  or  possessed  by  prebendaries,  the  biflnoPa- 
dignitaries,  or  officers  not  residentiary,  in  right  of  their  pre^ 
bends,  dignities,  or  offices  respectively,  shall  be  transferred 
to  and  vested  in  the  respective  bishops  of  the  dioceses  in 
which  the  benefices  shall  be  respectively  situate,  subject 
nevertheless  to  all  such  provisions  respecting  the  appor- 
tionment  or  exchange  of  ecclesiastical  patronage  as  are 
contained  in  the  first  hereinbefore-recited  act."    Then  par- 
ticular provisions  follow  as  to  Southwell  and  Bishops  of 
Bipon  and  Manchester. 

Sect.  49.  "  All  the  profits  and  emoluments  of  each  and  Profits  of 
every  canonry  suspended  by  or  under  the  provisions  of  ^P^ded 

,i.    J    ,        i    A  r    •  ,•        Jn  •  •        n  .      n  canonries  to 

this  act,  whether  consisting  oi  or  arising  from  rents,  lines,  be  paid  to  and 
compositions,  dividends,  stipends,  or  other  emoluments  their  estates 
whatsoever,  shall  forthwith,  as  to   every  such   canonry  ve8ted.  ™  *** 
vacant  at  the  passing  of  this  act,  and  as  to  every  other  8ioners." 
immediately  upon    and  from   the  vacancy  thereof,  and 
from  time  to  time  be  paid  to  the  ecclesiastical  commis- 
sioners for  England  for  the  purposes  of  this  act,  in  like 
manner  as  the  holder  of  such  canonry,  if  he  had  remained 
in  possession,  or  the  successor  thereto,  if  a  successor  had 
been  appointed  and  had  duly  qualified  himself  by  residence 

(Z)  See  chapter  on  the  Ecclesiastical  Commissioners. 
P.      VOL.  I.  Q 
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and  otherwise  according  to  the  statutes  and  usages  of  his 
church  to  receive  his  full  portion  of  the  emoluments 
thereof,  would  have  been  entitled  to  receive  the  same ; 
and  that  all  the  estate  and  interest,  if  any,  which  such 
successor  would  have  had  in  any  lands,  times,  and  other 
hereditaments  (except  any  right  of  patronage)  annexed  or 
belonging  to  or  usually  held  and  enjoyed  with  such 
canonry,  or  whereof  the  rents  and  profits  have  been  usually 
taken  and  enjoyed  by  the  holder  of  such  canonry,  as  such 
holder  separately  and  in  addition  to  his  share  (if  any)  of 
the  corporate  revenues  of  such  chapter,  shall  forthwith,  as 
to  all  vacancies  subsisting  at  the  passing  of  this  act,  and 
as  to  all  others  immediately  upon  such  vacancies  respec- 
tively, accrue  to  and  be  vested  absolutely  in  the  eccle- 
siastical commissioners  for  England  and  their  successors 
for  the  purposes  of  this  act,  without  any  conveyance 
thereof  or  any  assurance  in  the  law  other  than  the  pro- 
visions of  this  act  (m).  Provided  nevertheless,  that  the 
profits  and  emoluments  arising  from  corporate  revenues 
belonging  to  the  canonries  suspended  in  the  chapters  of 
the  cathedral  churches  of  Chester,  Lichfield  and  Ripon 
respectively  shall  become,  as  the  vacancies  occur,  part  of 
the  divisible  corporate  revenues  of  the  said  chapters  re- 
spectively :  provided  also,  that  nothing  herein  contained 
shall  be  construed  to  affect  the  right  of  any  chapter,  ac- 
cording to  the  statutes  or  customs  of  such  chapter  in  force 
at  the  passing  of  this  act,  to  make  due  provision  out  of 
the  divisible  corporate  revenues  for  the  maintenance  of 
the  fabric,  the  support  of  the  grammar  school,  if  any,  and 
all  other  necessary  and  proper  expenditure  "(n)- 

Sect.  50.  st  Subject  to  tne  provisions  herein  contained, 
all  the  estate  and  interest  which  the  holder  of  any  deanry 
or  canonry  not  suspended  by  or  under  the  provisions  of 
this  act,  and  his  successors,  have  and  would  have  in  any 
lands,  tithes,  and  other  hereditaments  or  endowments 
whatsoever  annexed  or  belonging  to  or  usually  held  or 
enjoyed  with  such  deanry  or  canonry  (except  any  right  of 
patronage),  or  whereof  the  rents  and  profits  have  been 
usually  taken  and  enjoyed  by  the  holder  of  such  deanry  or 
canonry  as  such  holder  separately  and  in  addition  to  his 
share  of  the  corporate  revenues  of  such  chapter,  shall, 
without  any  conveyance  or  assurance  in  the  law  other  than 


(m)  The  ecclesiastical  com- 
missioners are  entitled  to  no 
greater  rights  than  the  former 
canons  were.  Att.-Gen.  v.  Dean 
and  Canons  of  Windsor,  4  Jur., 


N.  S.  818;  24  Beav.  679. 

(n)  See  Repton  v.  Hodgson, 
1  H.  L.  Rep.  72,  as  to  the  profits 
of  a  suspended  canonry. 
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the  provisions  of  this  act,  accrue  to  and  be  vested  abso- 
lutely in  the  ecclesiastical  commissioners  for  England,  and 
their  successors,  for  the  purposes  of  this  act." 

By  13  &  14  Vict.  c.  94,  s.  20,  the  estates  of  these  ex- 
cepted prebends  may  be  vested  with  consent  of  the  patrons 
in  the  ecclesiastical  commissioners  on  their  undertaking  to 

Sy  an  annual  income  instead  thereof  to   the   preben- 
ries  (o). 

By  3  &  4  Vict.  c.  113,  s.  51,  "All  lands,  tithes,  and  Estates  of 
other  hereditaments,  excepting  any  right  of  patronage,  j^n-resid611- 
and  all  other  the  emoluments  and  endowments  whatsoever  bends^&c.,' 
belonging  to  the  deanries  of  Wolverhampton,  Middleham,  vested  in 
Heytesbury,  and  Brecon,  and  to  the  dignity  or  office  of  c?11111"8- 
sub-dean,  chancellor  «of  the  church,  vice-chancellor,  trea- 
surer, provost,  precentor,  or  succentor,  and  to  any  prebend 
not  residentiary  in  any  cathedral  or  collegiate  church  in 
England,  or  in  the  cathedral  churches  of  Saint  David's 
and  Llandaff,  or  in  the  collegiate  church  of  Brecon,  or 
enjoyed  by  the  holder  of  any  such  deanry,  dignity,  office, 
or  prebend  as  such  holder,  shall,  as  to  all  such  of  the  said 
deanries,  dignities,  offices,  and  prebends  respectively  as 
may  be  vacant  at  the  passing  of  this  act  immediately  upon 
so  passing,  and  as  to  all  others  immediately  upon  the 
vacancies  thereof  respectively,  without  any  conveyance  or 
assurance  in  the  law  other  tnan  the  provisions  of  this  act, 
accrue  to  and  be  vested  absolutely  in  the  ecclesiastical 
commissioners  for  England  and  their  successors  for  the 
purposes  of  this  act :  provided  always,  that  all  other  rights 
and  privileges  whatsoever  now  by  law  belonging  to  anv  of 
such  dignities,  offices  or  prebends,  except  the  said  last- 
named  deanries,  shall  continue  to  belong  thereto,  except 
so  far  as  any  of  such  rights  or  privileges  may  be  controlled 
or  affected  by  any  of  the  provisions  of  this  act,  respecting 
the  right  of  election  now  exercised  by  any  chapter :  pro- 
vided always,  that  nothing  herein  contained  shall  in  any 
manner  apply  to  or  affect  any  dignity,  office  or  prebend, 
which  is  permanently  annexed  to  any  bishopric,  arch- 
deaconry, professorship  or  lectureship,  or  to  any  school,  or 
the  mastership  thereof,  or  the  prebends  of  Burgham, 
Bursalis,  Exceit  and  Wyndham,  in  the  cathedral  church 
of  Chichester. " 

Sect.  52.  "  Provided  nevertheless,  that  so  much  and  Proyiso  re- 
such  parts  of  the  lands,  tithes,  or  other  hereditaments  "pectingthe 
annexed  or  belonging  to  or  usually  held  and  enjoyed  with  Sates. 

io)  See  Regina  v.  Champneys,     ter  on  the  Ecclesiastical  Com- 
..  R ,  &  P.  384,  and  in  chap-      missioners. 

Q  2 
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the  respective  deanries  or  any  of  the  dignities  or  canon- 
ries  of  the  cathedral  churches  of  York,  Chichester,  Exeter, 
Hereford,  Lichfield,  Salisbury  and  Wells  respectively,  or 
belonging  to  the  prebends  not  residentiary  in  such 
churches,  as  may  be  deemed  proper,  shall,  by  the  autho- 
rity hereinafter  provided,  be  from  time  to  time,  upon  the 
vacancies  of  the  said  respective  deanries,  dignities,  pre- 
bends or  offices  transferred  to  and  vested  in  the  chapters 
of  the  said  last-mentioned  churches  respectively,  so  as  to 
augment  the  divisible  corporate  revenues  of  such  chapters, 
or  be  applied  by  the  like  authority  to  make  such  provision 
for  the  deans  of  the  said  cathedral  churches  respectively 
as  by  the  like  authority  shall  be  deemed  just  and  proper." 

Sect.  61.  (S  The  rectory  and  five  prebends  of  the  church 
of  the  parish  of  Chulmleigh,  in  the  county  of  Devon,  shall 
immediately  become  and  be  permanently  annexed  and 
united,  and  form  one  entire  rectory  and  benefice  (subject 
and  without  prejudice  to  any  existing  lease  or  leases  of 
the  prebendal  houses,  glebes  and  tithes,  or  any  of  them) ; 
and  that  the  Reverend  George  Hole,  the  present  incum- 
bent of  the  said  rectory  and  prebends,  and  also  all  future 
incumbents  of  the  said  rectory,  shall  henceforth  hold  the 
same  rectory,  with  all  and  every  the  emoluments,  rights 
and  privileges  of  the  said  several  prebends  attached 
thereto,  as  one  benefice  to  all  intents  and  purposes ;  and 
that  the  rector  for  the  time  being  of  the  said  parish  of 
Chulmleigh  may  grant  such  and  the  same  or  the  like 
leases  of  the  houses,  lands  and  tithes  of  the  same  prebends 
respectively  as  have  been  heretofore  granted,  save  and 
except  that  no  such  lease  shall  henceforth  be  granted  of 
the  house  in  which  the  present  rector  resides,  or  of  the 
gardens  attached  thereto;  but  such  house  and  gardens 
(subject  to  any  such  existing  lease  as  aforesaid)  shall 
henceforth  be  deemed  and  used  as  the  residence  of  the 
rector  for  the  time  being  of  the  said  parish,  and  shall  be 
repaired  accordingly." 

Sect.  62.  "  If  it  be  deemed  fit,  any  part  of  the  lands, 
tithes  or  other  hereditaments,  or  of  the  rents  and  profits 
thereof,  which  shall  be  vested  in  or  accrue  to  the  eccle- 
siastical commissioners  for  England  from  or  in  respect  of 
the  cathedral  church  of  Saint  David  or  the  collegiate 
church  of  Brecon,  may  by  the  authority  hereinafter  pro- 
vided be  transferred  to  the  college  of  Saint  David's  at 
Lampeter,  in  exchange  for  benefices  with  cure  of  souls 
which  are  now  connected  with  the  said  college ;  and  the 
said  college  is  hereby  empowered  upon  the  completion  of 
any  such  arrangement  to  convey  any  such  benefices  to 
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such  person  or  body  corporate,  and  in  such  manner,  as 
shall  by  the  like  authority  be  directed." 

Sect.  63.  "  Out  of  the  endowments  belonging  to  the  How  pro- 
suspended  prebends  in  the  cathedral  church  of  Lichfield,  2Jj2j^[s  in 
after  setting  apart  so  much  of  the  rents  and  profits  of  the  cathedral 
prebend  of  Sawley  as  hath  been  heretofore  applied  as  an  church  of 
addition  to  the  fabric  fund  of  the  said  cathedral  church,  J^^JJ* 
such  provision  as  shall  be  deemed  fit  shall  by  the  like  of  Wolver- 
authority  be  made  for  the  rector  of  the  church  of  Saint  hampton, 
Philip  and  for  the  perpetual  curate  of  Christ's  Church  in  ^SSddte^ 
Birmingham  for  the  time  being  respectively;  and  that  bam,  to  be 
out  of  the  endowments,  of  whatsoever  kind,  belonging  to  applied, 
the  collegiate  churches  of  Wolverhampton,   Heytesbury 
and  Middleham,  better  provision  shall  be  made  by  the 
like  authority  for  the  cure   of  souls  in  the  districts  or 
places  with  which  the  said  churches  are  respectively  con- 
nected." 

Sect.  64.  "  So  much  of  the  property  belonging  to  the  Endowments 
collegiate  church  of  Wimborne  Minster,  in  the  county  of  Minlter'a"16 
Dorset,  as  shall  upon  due  inquiry  be  found  legally  appli-  piied  to  care 
cable  thereto,  shall  by  the  like  authority  be  applied  to  the  of  the  parish, 
purpose  of  making  a  better  provision  for  the  cure  of  souls 
m  tne  parish  of  Wimborne  Minster  in  the  said  county." 

Sect.  66.  "  So  soon  as  conveniently  may  be,  and  by  the  Augmenta- 
authority  hereinafter  provided,  and  subject  to  the  pro-  ^smaller 
visions    herein    contained    respecting  tne  university  of  dignities 
Durham  and  the  canonries  in  the  collegiate  church  of  from  ampins 
Westminster  annexed  to  the  rectories  of  Saint  Margaret  ^catSii 
and  Saint  John,  such  fixed  annual  sums  shall  be  deter-  larger  dig- 
mined  on  to  be  paid,  and  shall  accordingly  be  paid  to  the  nities. 
ecclesiastical  commissioners  for  England,  by  the  deans  and 
canons  of  the  cathedral  churches  of  Durham  and  Saint 
Paul  in  London,  and  the  collegiate  churches  of  West- 
minster and   Manchester,  as,  after  due  inquiry,  and  a 
calculation  of  the  present  average  annual  revenues  of  the 
chapters  of  such  churches  respectively,  shall  leave  to  the 
dean  of  Durham  an  average  annual  income   of  three 
thousand  pounds,  and  to  the  deans  of  Saint  Paul's,  West- 
minster, and  Manchester  respectively  an  average  annual 
income  of  two  thousand  pounds,  and  to  the  canons  of  the 
said  four  last-mentioned  churches  respectively  the  average 
annual  income  of  one  thousand  pounds ;  and  such  other 
annual  sums  shall  be  determined  on  to  be  paid,  and  shall 
be  accordingly  paid,  by  the  said  commissioners,  or  such 
deductions  shall  be  allowed  to  be  made  out  of  the  proceeds 
of  any  suspended  canonry  or  canonries,  as,  after  like  in- 
quiry and  calculation,  shall  give  to  the  dean  of  every 
cathedral  and  collegiate  church  in  England  an  average 
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annual  income  of  one  thousand  pounds,  and  to  the  deans 
of  Saint  David's  and  Llandaff  respectively  an  average 
annual  income  of  seven  hundred  pounds,  and  to  the  re- 
spective canons  of  every  cathedral  church  in  England  an 
average  annual  income  of  five  hundred  pounds,  and  to  the 
canons  of  the  said  churches  of  Saint  David  and  Llandaff 
an  average  annual  income  of  three  hundred  and  fifty 
pounds,  and  as  shall  also  enable  the  respective  chapters  of 
Chester  and  Ripon  to  provide  for  the  efficient  performance 
of  all  the  duties  of  the  said  churches  and  the  maintenance 
of  the  fabrics  thereof. " 

By  23  &  24  Vict.  c.  69,  the  ecclesiastical  commis- 
sioners are  especially  empowered  to  contribute  to  the 
restoration  of  Manchester  Cathedral  (p). 

By  3  &  4  Vict.  c.  113,  s.  67,  "  Except  as  herein 
otherwise  specified,  all  the  monies  and  revenues  to  be 
paid  to  the  ecclesiastical  commissioners  for  England, 
and  all  the  rents  and  profits  of  the  lands,  tithes,  and  other 
hereditaments  vested  and  to  be  vested  in  them  the  said 
commissioners  by  and  under  the  authority  of  this  act, 
together  with  all  accumulations  of  interest  produced  by  and 
arising  therefrom,  shall  be  from  time  to  tame  carried  over 
by  the  said  commissioners  to  a  common  fund,  and  bv  pay- 
ments or  investments  made  out  of  such  fund,  or,  if  m  any 
case  it  be  deemed  more  expedient,  by  means  of  an  actual 
conveyance  and  assignment  of  such  lands,  tithes,  or  other 
hereditaments,  or  of  a  portion  thereof,  additional  provision 
shall  be  made,  bv  the  authority  hereinafter  provided,  for 
the  cure  of  souls  m  parishes  where  such  assistance  is  most 
required,  in  such  manner  as  shall,  by  the  like  authority, 
be  deemed  most  conducive  to  the  efficiency  of  the  Esta- 
blished Church :  Provided  always,  that  in  making  any  such 
additional  provision  out  of  any  tithes,  or  any  lands  or 
other  hereditaments  allotted  or  assigned  in  lieu  of  tithes, 
so  vested  or  to  be  vested  in  the  said  commissioners,  or  out 
of  the  rents  and  profits  thereof,  due  consideration  shall  be 
had  of  tlje  wants  and  circumstances  of  the  places  in  which 
such  tithes  now  arise  or  have  heretofore  arisen." 

Sect.  68.  "  By  the  authority  hereinafter  provided,  and 
for  the  purpose  of  fully  carrying  into  effect  any  of  the  pro- 
visions of  this  act  or  of  the  said  first-recited  act,  any  sum 
of  money  which  shall  have  been  invested  in  the  public 
funds,  or  in  other  security  or  securities,  in  trust  for  any 
ecclesiastical  body  corporate,  aggregate  or  sole,  may, 
upon  an  application  in  writing  to  the  ecclesiastical  com- 
missioners for  England,  under  the  hand  and  seal  of  such 


(j>)  See  also  31  &  32  Vict.  c.  114,  b.  4. 
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body  corporate,  and  in  the  case  of  any  chapter,  with  the 
consent  of  the  visitor  thereof,  be  directed  to  be  sold,  and 
the  same  shall  be  sold  accordingly ;  and  the  produce  of 
such  sale  shall  be  applied  to  such  purpose  and  in  such 
manner  as  shall  appear  most  conducive  to  the  permanent 
benefit  of  such  body  corporate ;  and  also,  for  any  like  pur- 
pose, and  by  the  like  authority,  any  arrangement  may  from 
time  to  time  be  made,  with  the  consent  in  writing  under 
the  corporate  seal  of  any  bishop  or  chapter,  for  the  sale, 
transfer,  or  exchange  of  any  lands,  tithes,  or  other  here- 
ditaments belonging  to  the  see  of  such  bishop,  or  to  such 
chapter,  or  for  the  purchase  of  other  lands,  tithes,  or  other 
hereditaments  in  lieu  thereof,  or  for  substituting  in  any 
case  any  lands,  tithes,  or  other  hereditaments  for  any 
money  payment." 

The  non-residentiary  prebendaries  of  cathedrals  have  not  Right  of  pre- 
ceased  to  be  members  of  the  chapters  since  the  passing  of  I^f1^-81? ** 
3  &  4  Vict.  c.  113,  and  consequently  have  still  a  right  to  Cm  118  to  vote, 
vote  at  the  elections  of  proctors  to  represent  the  chapters 
in  convocation  (q). 

By  13  &  14  Vict.  c.  98,  s.  6,  no  head  ruler  of  any  Collegiate  and 
college  or  hall  at  Oxford  or  Cambridge,  and  no  warden  of  cathedral  pre- 
the  university  of  Durham,  who  also  holds  a  benefice,  may  to  ^  j}eld  ° 
take  and  hold  any  cathedral  preferment,  unless  either  such  together, 
cathedral  preferment  or  such  benefice  are  attached  to  and 
form  part  of  his  emoluments  as  head  or  warden. 

A  special  act,  7  &  8  Vict.  c.  77,  was  passed  as  to  the  Welsh  chap- 
cathedral  churches  in  Wales :  by  this  act  it  is  provided  ter8, 
that  there  shall  be  four  canons  residentiary  for  each  cathe- 
dral (the  number  had  been  reduced  to  two  at  Llandaff  and 
St.  David's  by  3  &  4  Vict.  c.  113)(r).  Two  canonries  in 
each  cathedral  are  to  be  annexed  to  archdeaconries  (*). 
The  incomes  of  the  deans  and  canons  are  to  be  the  same 
in  St.  Asaph  and  Bangor  as  those  already  given  by  3  &  4 
Vict.  c.  113,  s.  66,  to  Llandaff  and  St.  David's,  and  are  to 
be  augmented  to  this  measure  out  of  the  common  fund  (t). 
The  deans  are  to  be  heads  of  their  chapters  (w).  All  the 
provisions  of  3  &  4  Vict.  c.  113,  and  4  &  5  Vict.  c.  39,  are 
to  extend  to  St  Asaph  and  Bangor  (x).  Houses  of 
residence  are  to  be  provided  (y),  archdeaconries  are  to  be 
severed  from  bishoprics  and  deanries  (z) ;  and  provision  is 
to  be  made  out  of  the  Welsh  lands  and  tithes  in  the  hands 

(a)  Randolph  and  Others  v.  (t)  Ibid.  b.  6. 

Mxlman  and   Others  (1868),  4  (u)  Ibid.  8.  4. 

L.  R.,  C.  P.  107.  (*)  Ibid.  s.  1. 

(r)  7  A  8  Vict.  c.  77,  s.  2.  (y)  Ibid.  s.  7. 

(*)  Ibid.  b.  3.  (»)  Ibid.  88.  8,  9. 
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of  the  commissioners  for  Welsh  clergymen  to  preach  in 
London  (a\  By  16  &  17  Vict.  c.  82,  several  provisions 
are  made  for  the  College  of  Christ  at  Brecknock. 
As  to  honorary  canonries  the  enactments  are : 
Sect.  23.  "  And  whereas  it  is  expedient  that  all  bishops 
should  be  empowered  to  confer  distinctions  of  honour  upon 
deserving  clergymen,  be  it  enacted,  That  honorary  canon- 
ries shall  be  hereby  founded  in  every  cathedral  church  in 
England  in  which  there  are  not  already  founded  any  non- 
residentiary  prebends,  dignities  or  offices ;  and  the  holders 
of  such  canonries  shall  be  styled  honorary  canons,  and 
shall  be  entitled  to  stalls,  and  to  take  rank  in  the  cathedral 
church  next  after  the  canons,  and  shall  be  subject  to  such 
regulations  respecting  the  mode  of  appointment,  and 
otherwise,  as  snail  be  determined  on  by  the  authority 
hereinafter  provided,  with  the  consent  of  the  chapters  of 
the  said  cathedral  churches  respectively;  and  the  number 
of  such  honorary  canonries  hereby  founded  in  each 
cathedral  church  shall  be  twenty-four;  and  it  shall  be 
lawful  for  the  archbishops  and  bishops  respectively,  if 
they  shall  think  fit,  from  time  to  time,  to  appoint  spiritual 
persons  to  such  honorary  canonries;  provided  that  not 
more  than  eight  of  such  honorary  canons  shall  be  ap- 
pointed in  any  diocese  within  the  year  next  after  the 
passing  of  this  act,  nor  more  than  two  in  any  subsequent 
year,  except  in  the  case  of  the  vacancy  of  any  honorary 
canonry  by  death,  resignation,  or  otherwise;  provided 
also,  that  no  emolument  whatever,  nor  any  place  in  the 
chapter  of  any  cathedral  church  shall  be  taken  or  held  by 
any  honorary  canon  in  virtue  of  his  appointment  as  such 
canon." 

It  is  further  enacted  by  4  &  5  Vict.  c.  39  : 
Sect.  2.  For  the  removal  of  all  doubts  respecting  the 
foundation  of  honorary  canonries,  "That  honorary  canon- 
ries are  and  shall  be  founded  forthwith  in  the  cathe- 
dral churches  of  Canterbury,  Bristol,  Carlisle,  Chester, 
Durham,  Ely,  Gloucester,  Norwich,  Oxford,  Peter- 
borough, Ripon,  Rochester,  Winchester,  and  Worcester, 
and  in  the  collegiate  church  of  Manchester  so  soon  as  the 
same  shall  become  a  cathedral  church,  and  in  no  other 
cathedral  church;  and  that  all  the  provisions  of  the 
secondly-recited  act  which  purport  to  relate  to  honorary 
canonries  shall  apply  to  the  honorary  canonries  so 
founded." 

Sect  3.  ts  The  holding  of  an  honorary  canonry,  or  of 


(a)  7  &  8  Vict.  c.  77,  s.  12. 
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any  prebend,  dignity,  or  office,  not  now  in  any  manner  preferment 
endowed,  or  whereof  the  lands,  tithes,  or  other  heredita-  maJ  **  hcld 
ments,  endowments,  or  emoluments  shall  have  been  vested  benefices, 
in  the  ecclesiastical  commissioners  for  England,  or  which  8  &  4  Vict. 
may  hereafter  be  endowed  to  an  amount  not  exceeding  ^-  ^  13^i^1?m  • 
twenty  pounds  by  the  year,  shall  not  be  construed  to  pre-  noi  be  subject 
vent  the  holding  therewith  of  more  benefices  than  one ;  to  lapse, 
and  that  no  such  prebend,  dignity,  or  office,  which  was 
vacant:  on  the  thirteenth  day  of  August  last,  or  became  so 
at  any  time  since,  shall  be  deemed  to  have  lapsed  by 
reason  of  such  vacancy,  but  hath  remained  and  shall 
remain  in  the  patronage  of  the  archbishop  or  bishop  of 
the  diocese  for  the  time  being  until  a  successor  shall  be 
collated  thereto ;  and  that  every  such  prebend,  dignity,  or 
office,  which  shall    hereafter  become  vacant,  and  every 
such  honorary  canonry  shall  in  like  manner  be  and  remain 
in  the  patronage  of  the  archbishop  or  bishop  of  the  diocese 
for  the  time  being  until  a  successor  shall  be  collated 
thereto;  any  royal  prerogative,  statute,  canon,  or* usage 
to  the  contrary  notwithstanding." 

By  13  &  14  Vict.  c.  98,  s.  11,  the  provisions  of  this 
section  are  extended  to  enable  an  honorary  canon  or  such 
prebendaries  as  are  here  mentioned  to  .hold  one  benefice 
and  one  cathedral  preferment. 

As  to  minor  canons  the  enactments  are : 

Sect  45.  "  From  henceforth  the  right  of  appointing  Minor  canons 
minor  canons  shall  be  in  all  cases  vested  in  the  respective  tobtfcl5>I 
chapters,  and  shall  not  be  exercised  by  any  other  person  Subchapters, 
or  body  whatsoever;  and  that  so  soon  as  conveniently 
may  be,  and  by  the  authority  hereinafter  provided,  regu- 
lations shall  be  made  for  fixing  the  number  and  emolu- 
ments of  such  minor  canons  in  each  cathedral  and  colle- 
giate church ;  provided  that  there  shall  not  in  any  case  be 
more  than  six  nor  less  than  two ;  and  that  the  stipend  of  Their  number 
each  such  minor  canon  hereafter  to  be  appointed  shall  not  and  salary, 
be  less  than  one  hundred  and  fifty  pounds  per  annum ; 
and  that  arrangemeiite  may  from  time  to  time  be  made 
by  the  like  authority  for  securing  to  any  minor  canon  not 
otherwise  competently  provided  for  such  annual  sum  as 
shall  make  up  to  him  an  income  as  minor  canon,  not  ex- 
ceeding in  any  case  the  said  sum  of  one  hundred  and  fifty 
pounds." 

Sect.  46.  "  No  minor  canon  hereafter  to  be  appointed  in  Minor  canons 
any  cathedral  or  collegiate  church  shall  be  allowed  to  not*°hold 
take  and  hold  together  with  his  minor  canonry  any  benefice  beyond  six 
beyond  the  limit  of  six  miles  from  such  church."  miles. 
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Amendments 
relating  to 
minor  canons. 


3  &  4  Vict, 
c.  113. 


Ss.  44,  45,  46. 
Sect.  93. 


What  the 
term  "  minor 
canon  "  in- 
cludes. 


Estates  of 
minor  canons. 


As  to  other 
portions  of 
these  statutes. 


Commis- 
sioners may 
contribute,  in 
certain  cases, 
to  fabric  fond. 


It  is  enacted  by  sect.  15  of  4  &  5  Vict  c.  39 : 

"  Notwithstanding  any  thing  in  the  secondly-recited 
act  contained,  any  minor  canon  in  any  cathedral  or  colle- 
giate church  may  take  and  hold,  together  with  his  minor 
canonry,  any  benefice  which  is  within  the  distance  pre- 
scribed by  the  said  act ;  and  that  in  every  case  in  which 
any  dean  before  the  passing  of  the  same  act  enjoyed  a 
right,  as  such  dean,  to  appoint  any  minor  canon,  nothing 
therein  contained  shall  be  construed  to  deprive  him  or  his 
successors  thereof;  and  that,  in  the  construction  of  the 
same  act  and  of  this  act,  the  term  '  minor  canon '  shall  not 
be  construed  to  extend  to  or  include  any  other  than  a 
spiritual  person." 

Returning  to  3  &  4  Vict.  c.  113,  it  is  enacted  by  s.  93, 
that  "  the  term  '  minor  canon  '  shall  be  construed  to  ex- 
tend to  and  include  every  vicar,  vicar-choral,  priest  vicar, 
and  senior  vicar,  being  a  member  of  the  choir  in  any 
cathedral  or  collegiate  church." 

Provision  for  vesting  the  estates  of  the  minor  cathedral 
corporations  in  the  ecclesiastical  commissioners  is  made  by 
27  &  28  Vict.  c.  70.  By  29  &  30  Vict.  c.  Ill, a.  18,  the 
commissioners  are  enabled  in  certain  cases  to  raise  the 
salaries  of  minor  canons,  vicanwhoral,  and  lay  clerks. 

The  provisions  in  the  acts  3  &  4  Vict.  c.  113,  and 
4  &  5  Vict.  c.  39,  as  to  new  and  old  archdeaconries,  their 
estates,  and  the  annexation  of  canonries  to  them ;  as  to 
new  rural  deanries,  residence  houses  and  certain  hospitals; 
benefices  and  their  augmentations;  sinecure  preferments, 
exchange  of  advowsons,  consent  of  patrons,  are  treated  of 
hereafter. 

But  it  may  be  observed  here,  that  by  sect.  22  of  3  &  4 
Vict  c.  113,  it  is  provided  that  non-residentiary  pre- 
bends and  officers,  extended  by  sect.  7  of  4  &  5  Vict.  c.  39, 
to  the  offices  of  sacrist,  custos,  and  hospitaller,  shall  not 
convey  a  right  to  any  endowment  or  emolument.  By 
ss.  51,  52,  estates  of  non-residentiary  prebends  and  cer- 
tain other  offices  are  vested,  with  a  proviso  respecting 
the  separate  estates,  in  the  ecclessiastical  commissioners. 
And  the  following  important  enactment  as  to  the  sustenta- 
tion  of  the  fabric  of  the  cathedral  should  be  noticed: 

Sect.  53.  "  Provided  also,  that  in  any  cathedral  church 
on  the  old  foundation  in  which  any  contribution  to  the 
fabric  fund  of  such  church  has  heretofore,  either  usually 
or  occasionally,  been  made  out  of  the  rents,  profits  or 
proceeds  of  any  lands,  tithes  or  other  hereditaments  so 
vested  or  to  be  vested  in  the  ecclesiastical  commissioners 
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for  England,  it  shall  be  lawful  for  the  said  commissioners 
to  contribute  to  such  fund  such  sum  as  they  shall  deem 
necessary  out  of  the  rents,  profits  or  proceeds  of  the  same 
lands,  tithes  or  other  hereditaments,  not  exceeding  in 
amount  the  proportion  of  such  rents,  profits  or  proceeds 
which  has  usually  been  applied  to  like  purposes'9  (b). 

By  31  Vict.  c.  19,  the  transference  of  the  estates  of  Estates  of 
several  deans  and  chapters  to  the  ecclesiastical  commis-  ^"f/"1* 
sioners  is  confirmed;  and  by  31  &  32  Vict  c.  114,  the  fenSfto  r*n8" 
commissioners  are  empowered  in  like  manner  to  take  over  ecclesiastical 
by  scheme,  confirmed  by  Order  in  Council,  the  estates  of  commiasioncia. 
the  other  deans  and  chapters  (c). 

A  bill  concerning  the  resignations  of  deans  and  canons  Resignation  of 
has  passed  the  House  of  Commons  and  is  now  before  the  dean8  and 
House  of  Lords.     If  it  become  law  it  will  be  mentioned 
hereafter. 

(b)  See  as  to  Manchester  Ca-         (c)  See  these  acts  treated  at 
thedral,  p.  230,  supra.  length  in   the  chapter   on  the 

Ecclesiastical  Commissioners. 
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archdeacon. 


CHAPTER  V. 

ARCHDEACONS. 

Sect.  1 . —  Under  the  Old  Law. 

2. —  Under  Modern  Statutes. 

The  ancient  and  important  office  of  archdeacon  (d)  must 
now  be  considered  under  two  heads:  First,  under  die  old 
law ;  Secondly,  under  the  recent  law. 


1. —  Under  the  Old  Law. 

Though  archdeacons  in  these  latter  ages  of  the  church 
have  usually  been  of  the  order  of  presbyters,  yet  anciently 
they  were  no  more  than  deacons.  So  Hieron.  ep.  85,  ad 
Evagr.  u  aut  diaconi  eligant  de  se  quern  indu&trium  noverint 
et  archidiaconum  vocent"  He  was  the  principal  deacon, 
as  the  archpresbyter  was  the  principal  presbyter  of  each 
church.  It  is  matter  of  great  dispute  whether  he  was 
elected  by  the  deacons  or  appointed  by  the  bishop ;  but  it 
would  seem  that  he  was  usually  a  person  possessing  such 
influence  in  the  Church  as  to  be  chosen  the  bishops  suc- 
Primitive  cessor.  The  primitive  offices  of  the  archdeacon  may  be 
0?2*?_f  _        all  enumerated  under  five  heads.     First,  to  attend  the 

bishop  to  the  altar  and  to  order  all  things  relating  to  the 
inferior  clergy  and  the  ministrations  in  the  church.  Se- 
condly, to  assist  the  diocesan  in  the  distribution  and  man- 
agement of  the  ecclesiastical  revenues.  Thirdly,  to  assist 
him  also  in  preaching ;  for  as  any  deacon  was  authorized 
to  preach  by  the  bishop's  leave,  so  the  archdeacon,  being 
the  most  eminent  of  the  deacons,  was  more  frequently 
selected  for  the  discharge  of  this  duty.  Fourthly,  he  also 
bore  a  part  with  the  bishop  in  the  ordination  of  the  inferior 
clergy ;  such  as  subdeacons,  acolythists,  &c.  Fifthly,  the 
archdeacon  was  also  invested  with  authority  to  censure  the 
inferior  clergy,  but  not  the  presbyters,  that  is  to  say,  not 
in  the  first  ages  of  the  Church ;  but  some  time  before  the 

(d)  Godolphin,  Rep.  Can.  c.  Church;  Stillingfleet's  Miscell. 
viii.  of  Archdeacons;  Bingham's  242;  and  Ecclesiastical  Cases, 
Antiquities    of    the     Christian      14;  Wilkins's  Concilia,  1. 
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compilation  of  the  Decretum  by  Gratian,  the  practice  of 
choosing  archdeacons  from  the  order  of  presbyters  had 
begun.  So  also  it  appears  doubtful  whether  the  arch- 
deacon's power  anciently  extended  over  the  whole  diocese 
or  was  confined  to  the  city  or  mother  church.  During  the 
middle  ages  of  the  Church  it  was  undoubtedly  co-extensive 
with  the  diocese.  Isidorus  Hispalensis,  who  lived  at  the 
beginning  of  the  seventh  century,  describes  his  office  as 
follows  (*):  "  Solicitude*  quoque  parochiarum  et  ordinatio 
et  jurgia  ad  ejus  pertinent  curam.  Pro  reparandis  dice- 
cesanis  basilicis  ipse  suggerit  sacerdoti.  Ipse  inquirit 
parochias  cum  jussione  episcopi  et  ornamenta  vel  res  basili- 
Pcarum  parochLrum  et  tiberLum  episcopo  idemrefert." 
As  deacons  were  called  the  eyes,  ears  and  mouth  of  the 
bishop  (f\  so  the  archdeacon  was  called  the  "  oculus 
Episcopi?  as  he  is  designated  in  the  Decretals  (y),  and 
by  the  Council  of  Trent  (A),  as  well  as  by  more  ancient 
authors. 

The  origin  of  this  office  is  lost  in  great  obscurity,  and 
its  exact  date  has  been  the  subject  of  much  dispute.  All 
that  can  be  alleged  with  certainty  seems  to  be.  that  inas- 
much  as  it  is  mentioned  by  St.  Jerome  and  other  writers 
of  the  fourth  century,  it  must  have  been  instituted  before 
that  period.  Stillingfleet  says,  "By  the  4th  council  of 
Toledo  the  bishop  was  to  visit  his  whole  diocese  parochially 
every  year.  The  Gloss  saith,  if  there  were  occasion  for 
it ;  and  that  the  bishop  may  visit  as  often  as  he  sees  cause  ; 
but  if  he  be  hindered,  the  canon  saith,  he  may  send  others 
(which  is  the  original  of  the  archdeacon's  visitation)  to  see 
not  only  the  condition  of  churches,  but  the  lives  of  the  mi- 
nisters" The  early  ecclesiastical  records  of  our  own  country 
mention  the  archidiaconal  dignity  as  a  part  of  the  cathe- 
dral constitution.  The  archdeacons  are  described  as  mem- 
bers of  the  chapter,  whose  particular  office  it  was  to  assist 
the  bishop  in  the  exterior  government  of  the  Church, 
while  the  duty  of  others,  such  as  the  dean  and  chancellor, 
was  connected  with  their  residence  in  the  cathedral  (t). 
Thus  the  chapter  of  Lincoln  is  said  to  have  been  trans- 
planted by  Remigius,  Bishop  of  Lincoln,  from  Dorchester, 
who  placed  there  a  dean,  treasurer,  precentor,  and  seven 

(e\  See  ep.  ad   Ludifred.   et  (g)  Lib.  i.  tit.  23,  c  9. 

apud  Grat.  Diet.  25,  c.  1.  (h)  Seas.  24,  c.  12,  de  Reform. 

if)  Greg.    i.    23,    de    officio  (i)  See  Btat  Lichefield,  a.c. 

Archidiaconi;  Lyndwood,  de  offi-  1194;  Wilk.  L  p.  498.     "Archi- 

cio  Archidiaconi,  lib.  i    t.  10 ;  diaconi  officiates  sunt  episcopi, 

Const.  Apost.  lib.  ii.  c.  44,  1.  3,  quorum  officium  in  exterioribus 

c.  19.  administratiombus  consistit." 
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Primitive         archdeacons  (A).     In  Salisbury,  a  narrower  diocese,  there 
office  of  were  four  archdeacons.     "  Quatuor  itaque  sunt  persona  in 

archdeacon.       ecclesid  Sarisburiensi :  decanus,  cantor ,  cancellarius,  the- 

saurarius,  quatuor  archidiaconi"  &c.  (/)•  When  Bishop 
Douglas,  of  Moray  in  Scotland,  erected  the  church  of 
Spyny  into  the  cathedral  church  of  Moray,  he  wrote  to 
the  dean  and  chapter  of  Lincoln  for  advice,  in  obedience 
to  which  he  appropriated  one  canonry  to  an  archdeacon. 
"  Investietur  autem  archidiaconus  et  installabitur  in  pra- 
dictd  canonid  sicut  canonicus  in  ecclesid  Lincoln  "  (wt). 
The  archdeacons  were  empowered  to  hold  rural  chapters 
and  elect  rural  deans  (n),  and  at  such  rural  chapters 
they  communicated  to  tne  clergy  the  canons  enacted  by 
the  bishop,  with  die  consent  of  the  chapter. 

It  seems  that  longer  leave  of  absence  from  his  cathedral 
was  granted  to  an  archidiaconal  canon  on  account  of  the 
particular  nature  of  his  duties  (0).  When  the  see  and  cathe- 
dral church  of  Peterborough  was  founded  by  Henry  VIII., 
the  charter  expressly  states  that  the  archdeacon  of  North- 
ampton, now  removed  from  the  diocese  of  Lincoln  to  that 
of  Peterborough,  should  have  the  same  place  in  the  new 
cathedral  which  he  had  held  in  that  of  Lincoln  (»).  The 
laxer  practice  of  modern  times  has  allowed  archdeacons  to 
be  prebendaries  of  cathedrals  in  another  diocese,  and  to 
reside  at  a  considerable  distance  from  that  over  which  they 
preside.  Nor  are  there  wanting  instances  where  arch- 
deacons hold  no  cathedral  appointment  in  any  diocese. 
By  the  canon  law  (;),  a  person  may  have  a  prebend  in  one 
church,  and  a  prebend  in  another,  but  not  an  archdeaconry 
in  two  churches  at  one  and  the  same  time. 

The  archdeacon,  being  always  near  the  bishop,  and  the 
person  mainly  entrusted  by  him,  grew  into  credit  and 
power,  and  came  by  degrees  (as  occasion  required)  to  be 
employed  by  him,  in  visiting  the  clergy  of  the  diocese, 
and  in  the  dispatch  of  other  matters  relating  to  the  epis- 
copal care :  so  that  by  the  beginning  of  the  seventh 
century,  he  seems  to  have  been  fiillj  possessed  of  the  chief 
care  and  inspection  of  the  diocese,  m  subordination  to  the 
bishop  (r). 

But  this  is  to  be  understood  with  a  twofold  distinction 
from  the  present  state  and  measure  of  archidiaconal  power; 

lc)  Anglia  Sacra,  L  p.  150.  (0)  Wilkins,  L  p.  559. 

7)  Wilk.  i.  p.  741.  (p)  Dugdale,    Mon.    Anglic. 

[m)  Wilk.  i.  p.  532.  Peterborough. 

[n)  See  Ayliffe,  Par.  p.  99,         (q)  X.  3,  5, 14. 
and    Constit.   iEgidii    Sarisbur.  (r)  Gibs.  969. 

Episcop.  A.C.  1256;  Wilkins,  i. 
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] .  That  he  was  employed  generally  throughout  the  dio- 
cese, at  the  pleasure  of  the  bishop  (#).  Such  an  arch- 
deacon John  de  Athon  calls  the  general  archdeacon,  who 
has  not  an  archdeaconry  distinctly  limited,  but  supplies 
the  place  of  the  bishop  as  his  vicar  universally,  by  way  of 
distinction  from  that  archdeacon  who  has  a  distinct  limi- 
tation of  his  archdeaconry,  and  a  separate  jurisdiction  from 
that  of  the  bishop.  And  the  first  of  these  is  the  arch- 
deacon that  we  find  described  in  the  body  of  the  canon 
law.  2.  That  the  power  of  the  archdeacons  in  that  ancient 
state  was  chiefly  a  power  of  inquiry  and  inspection,  which 
Lindwood  calls  a  simple  inquiry,  where,  he  says,  that  of 
common  right  the  archdeacon  has  power  of  visitation  by- 
way of  simple  inquiry,  as  the  bishop's  vicar;  but  in  such 
inquiry  he  has  no  power  to  make  corrections  in  his  own 
name,  except  in  smaller  matters,  unless  custom  give  him 
that  power.  The  Eke  doctrine  to  that  which  had  been 
delivered  long  before  by  John  of  Athon.  Of  common 
right,  says  he,  the  archdeacons  have  no  power  to  usurp 
the  greater  matters  to  themselves,  but  only  to  report  or 
intimate  the  same  to  the  bishops.  Beyond  this,  all  the 
rights  that  any  archdeacon  enjoys,  of  what  kind  soever 
they  be,  subsist  by  grants  from  the  bishops,  either  made 
voluntarily,  to  enable  archdeacons  to  visit  with  greater 
authority  and  effect;  or  of  necessity,  as  claimed  and 
insisted  or  by  archdeacons  upon  the  foot  of  long  usage  and 
custom.  But  whatever  might  be  the  motive  to  these 
concessions  on  the  part  of  the  bishops,  it  seems  that  the 
powers  enjoyed  by  archdeacons,  beyond  that  which  they 
claim  of  common  right,  accrued  to  them  by  express  grant 
or  composition  (however  the  evidences  maybe  lost);  it 
being  hard  to  imagine  how  deans  and  chapters,  arch- 
deacons, or  any  other  persons,  should  be  allowed  to 
prescribe  against  a  bishop  for  any  branches  of  episcopal 
jurisdiction,  and  much  more  for  an  exemption  from  it  (t\ 
But  in  virtue  of  such  grants,  and  of  institution  to  the 
office  they  are  annexed  to,  not  only  the  jurisdiction  he 
enjoys  is  in  the  eye  of  the  law  ordinary  jurisdiction,  as 
being  in  reality  a  branch  of  episcopal  power,  but  he  him- 
self is  properly  ordinarius,  and  is  recognized  as  such  by 
the  books  of  common  law,  which  adjudge  an  administra- 
tion made  by  him  to  be  good,  though  it  is  not  expressed 
by  what  authority,  because  as  done  by  the  archdeacon,  it 
is  presumed  to  be  done  jure  ordinario  (w). 

(*)   Chiverton  v.  Trudgeon,  2      Rep.  448. 
Roll.  Rep.  150;  Gastrell  v.  Jo***,         ft)  Gibs.  969,  970. 
cited  God.  Rep.  Can.  63 ;  2  Roll.         (u)  Gibs.  970. 
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As  to  the  divisions  of  dioceses  into  archdeaconries,  and 
the  assignment  of  particular  divisions  to  particular  arch- 
deacons ;  this  is  supposed  to  have  begun  a  little  after  the 
Norman  conquest,  when  the  bishops,  as  having  baronies, 
*  and  being  tied  by  the  constitutions  of  Clarendon  to  a 

strict  attendance  upon  the  kings  in  their  great  councils, 
were  obliged  to  make  larger  delegations  of  power  for  the 
administration  of  their  dioceses,  than  .till  that  time  had 
been  accustomed  (x).  So  Ayliffe  says,  "  We  meet  with 
no  archdeacons  vested  with  any  kind  of  jurisdiction  in  the 
Saxon  times  "(y)- 

For  in  the  charter  of  William  the  Conqueror,  for 
appointing  the  cognizance  of  ecclesiastical  causes  in  a 
distinct  place  or  court  from  the  temporal,  the  archdeacon 
is  mentioned  in  his  ancient  general  state  as  the  bishop's 
vicar ;  where  it  is  said,  that  "  no  bishop  or  archdeacon 
shall  any  longer  hold  pleas  in  the  hundred  concerning 
episcopal  matters."  And  as  this  charter  did  establish 
what  we  call  the  Consistory  Court  of  the  bishop  in  every 
diocese ;  so  it  did  enable  the  bishop  by  degrees  to  assign 
to  particular  persons  what  share  of  episcopal  jurisdiction 
he  thought  fit  to  be  exercised  arcnidiaconally  within 
the  districts  by  him  appointed.  And  as  this  exercise 
by  long  usage  grew  into  a  claim,  so  those  claims,  stiffly 
maintained  on  the  part  of  the  archdeacons,  ended  in 
compositions.  Which  said  assignment  of  particular  powers 
to  particular  persons,  within  their  proper  districts,  put  an 
end  to  the  general  capacity  of  archdeacons,  as  vicars 
general  throughout  the  whole  diocese,  and  made  way  for 
those  officers  who  are  known  in  our  provincial  constitu- 
tions and  the  glosses  upon  them  by  the  names  of  vicar 
general,  official,  and  chancellor  to  the  bishop,  and  who 
are  vested  with  a  delegated  power  to  exercise,  in  the 
place  of  the  bishop,  all  such  jurisdiction  as  has  not 
been  granted  away  to  others,  or  that  he  has  not  in  the 
commission  reserved  to  himself  (z). 
How  ap-  Archdeaconries  are  commonly  given  by  bishops,  who  do 

pointed.  therefore  prefer  to  the  same  by  collation.     But  if  an  arch- 

deaconry be  in  the  gift  of  a  layman,  the  patron  does 
present  to  the  bishop,  who  institutes  in  like  manner  as  to 
another  benefice ;  and  then  the  dean  and  chapter  do 
induct  him ;  that  is,  after  some  ceremonies  place  him  in 
a  stall  in  the  cathedral  church  to  which  he  belongs, 
whereby  he  is  said  to  have  a  place  in  the  choir  (a).     And 

(x)  Gibs.  970 ;  1  Warn.  275.  (*)  Gibs.  970. 

Qf)  Parer.  97.  (a)  Wats.  c.  15. 
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where  there  is  this  locus  in  choro,  a  quare  impedit  lies  for 
an  archdeaconry  (ft). 

Archdeacons  by  14  Car.  2,  c.  4,  were  to  read  the  Com- 
mon Prayer  and  declare  their  assent  thereunto,  as  other  per- 
sons admitted  to  ecclesiastical  benefices,  and  to  subscribe 
the  same  before  the  ordinary;  but  they  were  not  obliged  by 
13  Eliz.  c.  12,  to  subscribe  and  read  the  Thirty-nine  Articles ; 
for  although  an  archdeaconry  be  a  benefice  with  cure,  yet  it 
is  not  such  a  benefice  with  cure  as  seems  to  be  intended  by 
that  statute,  but  only  such  benefices  with  cure  as  have  par* 
ticular  churches  belonging  to  them  (c).  It  would  seem  that 
they  are  included  under  the  Clerical  Subscription  Act  1865, 
(28  &  29  Yict.  c.  122). 

In  places  where  both  the  bishop  and  archdeacon  do  by 
prescription  or  composition  visit  at  several  times  in  one 
and  the  same  year,  the  archdeacon,  or  his  official,  shall 
within  one  month  next  after  the  visitation  ended  that 
year,  and  the  presentments  received,  certify  under  his 
Land  and  seal  to  the  bishop  or  his  chancellor,  the  names 
and  crimes  of  all  such  as  are  presented  in  his  said  visita- 
tion, to  the  end  the  chancellor  may  not  convent  the  same 
person  for  the  same  crime  for  which  he  is  presented  to 
the  archdeacon ;  which  course  the  chancellor  is  in  like 
manner  to  observe,  in  reference  to  the  archdeacon,  after 
the  bishop's  visitation  ended.  The  which  was  ordained  to 
prevent  the  prosecution  of  the  same  party  for  the  same 
mult  in  divers  ecclesiastical  courts  (d).  And  in  cases  of 
remitting  causes  from  the  inferior  judge,  the  archdeacon 
cannot  remit  the  cause  to  the  archbishop,  but  he  must 
remit  it  to  his  bishop,  and  he  to  the  archbishop  (*). 

The  archdeacon  within  the  jurisdiction  of  nis  archdea- 
conry may,  by  virtue  of  his  office,  have  his  visitation,  if  he 
so  please,  or  need  shall  require,  once  every  year ;  but  of 
necessity  he  is  to  have  his  triennial  visitation  (/).  But 
whether  of  common  right,  and  by  the  jus  commune,  the 
archdeacon  may  visit  within  the  jurisdiction  of  his  arch- 
deaconry is  some  question,  yet  resolved  by  distinguishing 
whether  the  visitation  be  made  per  modum  scrutationis 
simplicis  by  the  archdeacon,  as  the  bishop's  vicar,  and  so 
he  may  visit  of  common  right ;  but  if  in  such  enquiries  he 
take  upon  him  nomine  suo  proprio  to  correct  faults,  other 
than  such  small  ones  as  wherein  custom  may  warrant 
him ;  in  such  case  it  is  held,  that  he  has  not  power  of 

(b)  Cro.  Eliz.  141;  SmaUwoody.  (d)  Can.  120, 121,  of  1603. 

Bishop  of  Coventry,  Godolph.  62.  (e)  Trin.  11  Jac. 

66.  (/)Lind.    de   Offic.   Archid, 

(r)  Wat*,  c.  15.  c.  i.  verb.  Visitatione  gloss. 

P.      VOL.  I.  B 
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statute  law. 
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visitation  de  jure  communi  {g).  And  in  all  such  things 
as  belong  to  his  visitation  he  has  jurisdiction,  and  by 
custom  over  lay-persons,  as  well  as  over  the  clergy.  It 
seems  therefore  he  may  do  all  such  things,  as  without 
the  doing  and  dispatch  whereof  his  jurisdiction  could 
not  clearly  appear  t h) ;  and  therefore  wherever  he  may 
take  cognizance  of  a  matter,  there  he  may  also  give 
sentence  and  condemn  (i),  which  is  supposed  to  hold  true 
by  custom,  and  inasmuch  as  the  cognizance  and  reforma- 
tion of  such  matters  do  belong  to  the  ecclesiastical  court; 
whence  it  is  that  an  archdeacon  may  impose  a  penalty  on 
laymen  for  the  not  repairing  their  parish  church  within 
his  jurisdiction  (A).  For  it  is  expressly  enjoined  and  or- 
dained, "  That  archdeacons  and  their  officials  shall,  at 
their  visitation  of  churches,  take  the  condition  of  the  fabrick 
thereof  into  special  consideration,  specially  of  the  chancel ; 
and  in  case  there  be  need  of  reparations,  shall  set  or  fix  a 
time  within  which  such  reparations  shall  be  finished,  which 
time  is  likewise  to  be  set  under  a  certain  penalty"  (I). 

By  the  canon  law  a  man  cannot  be  an  archdeacon  under 
the  age  of  twenty-five  years  (m).  And  by  the  council  of 
Trent  he  ought  to  be  a  licentiate  in  law  or  divinity  (»). 
By  the  canon  law,  if  one  having  a  benefice  with  cure  of 
souls  accepts  an  archdeaconry,  the  archdeaconry  is  void, 
but  it  was  expressly  provided  by  21  Hen.  8,  c.  13,  "  that 
no  deanry,  archdeaconry,  etc.,  shall  be  taken  or  compre- 
hended under  the  name  of  a  benefice  having  cure  of  souls 
in  any  article  above  specified."  This  was  so  declared  in 
Underbill's  case  (o) ;  and  under  1  &  2  Vict.  c.  106,  s.  2, 
the  law  is  the  same. 

In  general,  the  archdeacon's  jurisdiction  is  founded  on 
immemorial  custom,  in  subordination  to  the  bishop's;  and 
he  is  to  be  regulated  as  to  his  dignity,  office  and  power,  ac- 
cording to  the  law,  usage  and  custom  of  his  own  church 
and  diocese. 

For  in  some  places  the  archdeacons  have  much  greater 
power  than  in  others.  As  in  the  diocese  of  Carlisle,  the 
archdeacon  has  no  jurisdiction,  but  he  retains  still  that 
more  ancient  right  of  examining  and  presenting  persons 
to  be  ordained,  and  of  inducting  persons  instituted. 


(g)  Lind.  de  Offic.  Archid. 
c.  L  verb.  Visitatione  gloss. 

(h)  L.  cui  Jurisdictio  ff.  de 
Jurisd.  om.  Jud. 

(i)  Extr.  de  Caus.  Poss.  et 
prop.  c.  cum  Super,  et  de  Offic. 
Deleg.  c.  ex  Literis. 

(k)  Extr.  eod.  c.  ult.  et  Extr. 
de  Offic.  Ord.  c.  i.  et  Lind.  ubi 


supr.  verb.  Imperitiam. 

(J)  Lind.  de  Offic.  Archid.  c. 
Archidiaconi. 

(m)  Can.Nullusinpropositum, 
60  Disk 

(n)  Cone.  Trid.  8,  Cessio  de 
Reform,  general.  Can.  12. 

(o)  Leon.  Rep.;  Godolph.  62. 
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The  judge  of  the  archdeacon's  court  (where  he  does  not  Archdeacon's 
preside  himself)  is  called  the  official  (/>).  official. 

By  the  statute  of  the  24  Hen.  8,  c.  12,  an  appeal  lies  Appeal 
from  the  archdeacon's  to  the  bishop's  court  (q). 

Ayliffe  says  (r),  (citing  Lindwood),  that  though  an  arch- 
deacon's official  cannot  visit  "jureproprio"  he  may  in  right 
of  the  archdeacon  if  the  archdeacon  himself  is  hindered. 

There  are  very  few  reported  cases  of  decisions  by  the  Decjaons  of 
official  of  the  archdeacon.  The  most  celebrated  is  that  official- 
of  The  Churchwardens  of  St  John's,  Margate y  against 
The  Parishioner s y  Vicar  and  Inhabitants  of  the  same, 
on  an  application  for  a  faculty  for  accepting  and  erecting 
an  organ,  before  Sir  W.  Scott,  official  to  the  archdeacon 
of  Canterbury  (s).  Sir  W.  Scott  here  remarks  that  the 
archdeacon  of  Canterbury,  by  ancient  composition  with 
the  archbishop,  exercises  episcopal  jurisdiction  in  a  great 
part  of  that  diocese,  and  so  Lindwood  (t) :  "  But  besides 
these,  archdeacons  have  likewise  their  officials  to  their 
exercise  of  ecclesiastical  jurisdiction  in  certain  parts  of 
the  diocese,  having  acquired  jurisdiction  from  their 
bishops,  either  by  an  express  composition  or  grant,  or 
else  by  prescription  and  length  of  usage  time  out  of 
mind."  In  1808  the  official  of  the  archdeaconry  of 
London  decided,  after  hearing  counsel  on  an  act  of  pe- 
tition and  affidavits,  that  the  secretary  of  the  London 
Dock  Company,  occupying  a  furnished  house  belonging 
to  the  said  company  m  the  parish  of  St.  Peter-le-Poor, 
was  eligible  to  the  office  of  churchwarden  for  the  said 
parish.  It  should  be  remarked  that  the  occupier  paid 
taxes  and  rates  in  his  own  name,  with  the  addition  "  for 
the  Dock  Company,"  for  the  house  of  which  he  was  the 
sole  inhabitant.  The  following  extract  is  taken  from  the 
registry  of  the  official's  court  :— 

"  On  Monday,  the  14th  day  of  March,  in  the  year  of  our 
Lord  1808,  before  the  worshipful  Sir  John  Mcholl,  Knight, 
Doctor  of  Laws,  in  and  throughout  the  whole  archdeaconry 
of  London  official  lawfully  constituted,  in  the  Dining  Boom 
adjoining  to  the  Common  Hall  of  Doctors'  Commons,  situate 
in  the  parish  of  St.  Benedict,  near  Paul's  Wharf,  London, 
and  place  of  judicature  there,  in  the  presence  of 

William  Moore,  Dep.  Reg. 

"  Thornton  against  Robinson, )  On  petition  of  bothproc- 
Cobb.  Bedford. )  tors. 

Jp)  Wood.  Com.  L.  b.  iv.  c.  1.  (r)  P.  161. 

q)  See  Parham  v.  Templar,  8  (*)  1  Consist  Rep.  198. 

il.  Rep.  243.  (t)  Far.  161. 
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Decisions  of         "  Both  proctors  consented  to  time  and  place,  and  al- 
offitiaL  leged  and  prayed  as  in  acts  of  court.     The  judge  having 

previously  neard  the  act  and  affidavit  read,  and  advocates 
and  proctors  on  both  sides,  rejected  Bedford's  petition, 
and  assigned  George  Robinson,  Bedford's  party,  to  take 
upon  himself  the  office  of  churchwarden  within  a  week 
from  this  time,  but  gave  no  costs. 

"Cobb.    Bedford." 

Another  case  of  more  recent  date,  and  vet  one  prima 
impressionism  was  tried  before  the  official  of  the  same 
archdeacon  (x),  in  which  the  court  (v)  refused  to  compel 
a  Quaker  to  take  upon  him  the  office  of  churchwarden, 
which  he  was  cited  to  do  by  a  churchwarden  of  the  parish 
of  Allhallows,  having  been  duly  elected  to  it  by  the  pa- 
rishioners (z). 

In  Robinson  v.  Godsalve,  upon  motion  for  a  prohibi- 
tion to  stay  a  suit  in  the  bishop's  court,  upon  suggestion 
that  the  party  lived  within  a  peculiar  archdeaconry,  it  was 
resolved  oy  the  court,  that  where  the  archdeacon  has  a 
peculiar  jurisdiction,  he  is  totally  exempt  from  the  power 
of  the  bishop,  and  the  bishop  cannot  enter  there,  and  hold 
court ;  and  in  such  case,  if  the  party  who  lives  within  the 
peculiar  be  sued  in  the  bishop's  court,  a  prohibition  shall 
be  granted ;  for  the  statute  intends  that  no  suit  shall  be 
per  saltum :  but  if  the  archdeacon  has  not  a  peculiar, 
then  the  bishop  and  he  have  concurrent  jurisdiction,  and 
the  party  may  commence  his  suit,  either  in  the  archdea- 
con's court  or  the  bishop's,  and  he  has  election  to  choose 
which  he  pleases:  and  if  he  commence  in  the  bishop's 
court,  no  prohibition  shall  be  granted ;  for  if  it  should,  it 
would  confine  the  bishop's  court  to  determine  nothing  but 
appeals,  and  render  it  incapable  of  having  any  causes 
originally  commenced  there  (a). 

There  are  two  other  reported  cases  tried  in.  the  court  of 
the  archdeacon,  both  relating  to  the  election  of  church- 
wardens. Story  v.  Colk  (b)  and  Westerton  v.  David- 
son (c). 

The  case  of  a  clergyman  proceeded  against  for  refusing 
to  open  his  church  to  the  archdeacon  on  his  visitation  oo 
curred  in  1821  (d). 

The  question  of  appeals  from  inferior  to  superior  eccle- 

(x)  Adey  y.  Theobald,  1  Car-  (b)  6  Notes  of  Cases,  xxxiii. 

teis,  447.  (c)  1  Spinks,Adm.&Eccl.385. 

(v)  Dr.  Phillimore.  (d)  Not  reported.     WolUuton 

(z) .  But  see  3  Ad.  &  Ell.  615.  v.  Clarke,  Consist  of  London,  20th 

(a)  Ld.  Raym,  123.  July,  1821,  Trinity  Term. 
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siastical  courts  underwent  an  elaborate  discussion  in  the 
case  oiParham  v.  Templar  (e\  in  the  course  of  which  Sir 
John  Nicholl  said,  "  The  statute  regulating  appeals  from 
archdeacons  does  not  appear  to  me  to  regulate  any  appeals 
from  dean  and  chapters ;  for  a  dean  and  chapter  are  of 
higher  rank  than  an  archdeacon."  "  The  dean  and  chapter 
has  in  some  instances  a  control  over  the  bishop  ;  while  the 
archdeacon  is  only  an  officer  of  the  bishop,  and  is  some- 
times called  oculus  episcopi,  subordinate  to  him,  and 
supervising  for  him."  But  he  admits,  "  even  archdea- 
cons themselves  may  have  their  peculiars;  and  in  that 
case  they  would  not  be  bound  by  the  statute  of  Hen.  8." 
The  same  learned  judge,  in  Prankard  v.  Deacle  (/), 
says, "  The  general  jurisdiction  of  the  diocese  is  in  the 
bishop,  and  archdeacons  only  have  that  which  the  bishop 
chooses  to  grant  out  to  them  ;"  and  seemed  to  be  of  opinion 
that  where  the  archidiaconal  and  episcopal  courts  were  con- 
current in  jurisdiction,  there  was  no  irregularity,  even  in 
form,  in  invoking,  on  the  death  of  the  archdeacon,  the  causes 
in  his  court  into  the  episcopal  court.  Generally  speaking, 
then,  the  appeal  from  the  archdeacon's  court  is  to  that  of 
the  bishop  of  the  diocese ;  but  when  the  former  has  a 
peculiar,  it  lies,  as  it  does  in  the  case  of  a  dean  and 
chapter,  to  the  court  of  the  archbishop.  Sir  John 
NicnolTs  opinion,  that  the  jurisdiction  of  a  dean  and 
chapter  is  superior  to  that  of  the  archdeacon,  appears  to 
be  at  variance  with  the  declaration  of  Ayliffe.  "  An  arch- 
deacon," he  says,  "  is  by  custom  a  greater  person  in  his 
district  than  the  dean  of  a  cathedral  church,  and  particu- 
larly in  those  things  which  do  of  common  right  or  by  cus- 
tom belong  to  his  office :  for  an  archdeacon  is  greater  than 
a  dean  in  a  point  of  jurisdiction  out  of  the  cathedral 
church.  Because  in  all  such  matters  a  dean  ought  to  be 
subject  to  him ;  but  in  the  cathedral  church,  and  in  the 
celebration  of  divine  service,  an  archdeacon  ought  to 
be  subject  to  the  dean;  but  in  all  these  things  the 
custom  of  churches  ought  to  be  regarded;  according 
to  which  a  dean,  simply  speaking,  is  inferior  to  an  arch- 
deacon." 

It  was  said  under  the  old  law  (y),  that  a  prebend  being  Annexation  of 
an  ecclesiastical  benefice  and  not  a  mere  office,  the  crown  prebend, 
may  alienate  it  or  annex  to  it  an  archdeaconry,  the  arch- 
deacon being  a  corporation  sole,  and  also  a  spiritual  person 
capable  of  discharging  all  the  duties  and  exercising  all  the 

(e)  3  FhilL  Rep.  243.  (?)  King  v.  Bay  ley,  1  Barn.  & 

(J)  1  Hagg.  189.  AcL  791. 
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functions  belonging  to  a  prebend,  but  an  annexation  once 
made  cannot  be  severed. 

Sect.  2. —  Under  Modern  Statutes. 

Secondly,  we  have  to  consider  the  effect  of  recent  sta- 
tutes upon  the  office  and  benefice  of  the  archdeacon. 

By  1  &  2  Vict.  c.  106  Q7),  an  act  for  abridging  plu- 
ralities and  enforcing  residence,  it  is  enacted,  that  an 
archdeacon  may,  under  certain  limitations,  hold  together 
with  his  archdeaconry  two  benefices,  one  of  which  is  situ- 
ated within  the  diocese  of  which  his  archdeaconry  forms 
a  part,  or  one  cathedral  preferment  in  any  collegiate  or 
cathedral  church  of  the  diocese  of  which  his  archdea- 
conry forms  a  part,  and  one  benefice  situate  within  such 
diocese. 

The  3  &  4  Vict.  c.  113,  s.  27,  enacts,  that  hereafter  no 

person  shall  be  appointed  archdeacon  who  has  not  been 

six  years  complete  m  priest's  orders. 

Number  of  "  The  dioceses  within  this  realm  of  England  "  (says 

archdeaconries.  (Jodolphin),   "  are  divided  into  several  archdeaconries, 

they  being  more  or  less  in  a  diocese  according  to  the 
extent  thereof  respectively,  and  in  all  amounting  to  three- 
score ;  and  they  are  divided  again  into  deanries,  which  are 
also  subdivided  into  parishes,  towns  and  hamlets*"  By 
6  &  7  Will.  4,  c.  79,  seven  new  archdeaconries  were 
recommended  to  be  created  and  districts  assigned  to 
them:  Bristol,  Maidstone,  Monmouth,  Westmoreland, 
Manchester,  Lancaster  and  Craven.  Archidiaconal  power 
also  is  to  be  given  to  the  dean  of  Rochester  within  that  part 
of  Kent  which  will  remain  within  the  diocese  of  Ro- 
chester (A),  and  the  limits  of  other  existing  deanries  and 
archdeaconries  are  to  be  so  newly  arranged  that  every 
parish  and  extra-parochial  place  be  within  f  rural  deanr/, 
and  every  deanry  within  an  archdeaconry,  and  that  no 
archdeaconry  extend  beyond  the  limits  of  one  diocese ; 
and  all  the  archdeaconries  of  England  and  Wales  are  to 
be  in  the  gift  of  the  bishop  of  the  diocese  in  which  they 
are  situated.  These  were  prospective  enactments  to  take 
effect  from  the  time  they  are  gazetted  by  the  ecclesiastical 
commissioners;  but  sect.  19  of  this  act  enacts  positively 
"that  all  archdeacons  throughout  England  and  Wales 
shall  have  and  exercise  full  and  equal  jurisdiction  within 

(g)  Though  sect.  124  seems  to  (h)  Repealed  by  26  &  27  Vict 

comprehend     an    archdeaconry  c.  37,  s.  3 ;  and  the  jurisdiction 

under  the  title  cathedral  prefer-  given  to  the  Archdeacon  of  St. 

ment.  Albans. 
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their  respective  archdeaconries,  any  usage  to  the  contrary 
notwithstanding." 

And  by  3  &  4  Vict.  c.  113  it  is  also  enacted  as  follows:  One  suspended 
Sect.  16.  "  That  in  any  cathedral  church  in  which  by  the  f**™*?  "V 
suspension  of  canonries  the  number  of  canons  shall  be  £d™1iX 
reduced  to  four,  one  of  such  suspended  canonries  may  by  deaconries. 
the  authority  hereinafter  provided,  if  it  be  deemed  neces- 
sary for  the  purpose  of  endowing  any  archdeaconry  or 
archdeaconries,  be  filled  up,  subject  to  the  provisions 
hereinafter  contained  respecting  the  endowment  of  arch- 
deaconries by  the  annexation  of  canonries  thereto." 

Sect.  32.  u  And  whereas,  under  the  first-recited  act  (»), 
certain  new  archdeaconries  therein  named  may,  by  the 
authority  thereby  provided,  be  created,  and  districts  may 
be  assigned  thereto,  and  the  limits  of  the  existing  arch- 
deacoX  and  rural  deanries  may  be  newly  arranged;  and 
whereas  it  is  expedient  to  extend  the  power  of  creating 
new  archdeaconries  and  rural  deanries,  be  it  enacted,  in 
any  case  in  which  it  shall  appear,  upon  the  representation 
of  the  bishop,  to  be  proper  to  divide  any  archdeaconry  or 
rural  deanry  on  account  of  the  magnitude  thereof,  or  any 
other  peculiar  circumstance  connected  therewith,  such 
archdeaconry  or  rural  deanry  may,  by  the  authority 
hereinafter  provided,  be  divided  into  two  or  more  portions, 
and  each  of  each  portions  may  be  constituted  a  separate 
archdeaconry  or  rural  deanry,  as  the  case  may  be,  and  a 
district  may  be  assigned  thereto ;  provided  always,  that 
no  such  division  shall  be  made  without  the  consent  of  the 
bishop  under  his  hand  and  seal." 

Sect.  33.  "  The  Bishops  of  London  and  Lincoln  re-  Bishops  of 
spectively  may  forthwith  and  from  time  to  time  appoint  I*>ndon  and 
one  of  the  archdeacons  of  their  respective  dioceses  to  the  app^t  ^y 
•new  canonries  hereby  added  to  the  respective  chapters  of  archdeacon  to 
the  cathedral  churches  of  Saint  Paul,  in  London,  and  of  *&*  ney 
Lincoln:  and  that  every  archdeacon  so  appointed  to  a  ^pa'aPsand 
canonry  shall  thereupon  become  and  be  a  canon  of  the  Lincoln, 
cathedral  church  of  Saint  Paul  or  Lincoln,  and  a  member 
of  the  chapter  of  such  church,  to  all  intents  and  purposes, 
and  possessed  of  and  entitled  to  the  like  rights,  privileges, 
dignities    and   emoluments  as  are    possessed    by  other 
canons  in  the  same  church,  subject  nevertheless  to  the 
provisions  herein  contained." 

Sect.  34.  ts  So  soon  as  conveniently  may  be,  and  by  Provision  for 
the  authority  hereinafter  provided,  subject  to  the  consent  archdeaconries, 
of  the  bishop,  any  archdeaconry  may  be  endowed  by  the 

(0  6  &  7  Will.  4,  c.  77,  b.  1,  Recomra.  63. 
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Pronsion  for 


Farther  pro- 
vision for 
archdeaconries. 


Provision  for 
the  archdea- 
conry of  Not- 
tingham and 


annexation  either  of  an  entire  canonry,  or  of  a  canonry 
charged  with  the  payment  of  such  portion  of  its  income 
as  shall  be  determined  on  towards  providing  for  another 
archdeacon  in  the  same  diocese,  or  with  such  last-men- 
tioned  portion  of  the  income  of  a  canonry,  or  by  au^men- 
tation  out  of  the  common  fund  hereinafter  mentioned, 
provided  that  the  said  augmentation  shall  not  be  such  as 
to  raise  the  average  annual  income  of  any  archdeaconry  to 
any  amount  exceeding  two  hundred  pounds ;  and  that  no 
canonry  shall  be  so  charged  with  the  payment  of  a  portion 
of  the  income  thereof  to  any  archdeacon,  unless  the 
average  annual  income  of  such  canonry,  after  the  payment 
of  such  portion  as  aforesaid,  shall  amount  to  or  exceed 
five  hundred  pounds ;  provided  always,  that  no  archdeacon 
shall  be  entitled  to  hold  any  endowment  or  augmentation, 
or  other  emolument  as  such  archdeacon  under  the  pro- 
visions of  this  act,  unless  he  shall  be  resident  for  the  space 
of  eight  months  in  every  year  within  the  diocese  in  which 
his  archdeaconry  is  situate,  or  as  to  any  present  arch- 
deacon, within  the  diocese  in  which  his  archdeaconry  was 
situate  before  the  passing  of  the  first-recited  act,  subject 
to  the  same  provisions  as  to  licences  for  non-residence 
which  are  enacted  with  respect  to  incumbents  of  benefices 
by  1  &  2  Vict  c.  106." 

Sect.  35.  "  Instead  of  appointing  one  archdeacon  to 
either  of  the  new  canonries  respectively  founded  in  the 
cathedral  churches  of  Saint  Paul,  in  London,  and  of 
Lincoln,  or  of  annexing  a  canonry  in  any  cathedral  or 
collegiate  church  to  an  archdeaconry  as  aforesaid  charged 
with  any  payment  to  another  archdeacon  in  the  same 
diocese,  the  rights,  duties  and  emoluments  of  any  canonry, 
the  average  annual  income  of  which  may  exceed  eight 
hundred  pounds,  may,  by  the  authority  hereinafter  pro- 
vided, be  annexed  to  two  archdeaconries  jointly  within  the 
same  diocese,  not  otherwise  competently  endowed,  each 
archdeacon  taking  his  turn  of  residence  for  such  time,  and 
taking  such  share  of  the  emoluments,  as  shall  be  directed 
by  the  scheme  and  order  authorizing  such  annexation; 
and  each  archdeacon  shall  during  his  turn  of  residence 
have  all  the  rights  and  privileges  of  a  canon  (except  as  to 
the  division  of  the  emoluments);  and  every  future  arch- 
deacon whose  archdeaconry  shall  be  endowed  as  last  afore- 
said shall  be  deemed  the  holder  of  cathedral  preferment 
within  the  meaning  of  the  last-recited  act." 

Sect.  36.  "  So  soon  as  conveniently  may  be,  and  by  the 
authority  hereinafter  provided,  the  canonry  remaining  in 
the  collegiate  church  of  Southwell  shall  be  annexed  to  the 
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archdeaconry  of  Nottingham,  and  a  better  provision  shall  the  parish  of 
be  made  for  the  cure  of  souls  in  the  parish  of  Southwell,  Southwell, 
by  the  application  of  so  much  of  the  revenues  arising  from 
the  suspended  canonries  in  the  collegiate  church  of  South- 
well, and  in  such  manner  as  shall  by  the  like  authority  be 
determined  on." 

Sect.  39.  "  So  soon  as  conveniently  may  be,  and  by  the  Provision  for 
authority  hereinafter  provided,  due  provision  shall  be  made  ■^<k*conries 
out  of  the  endowments  belonging  to  the  prebends  in  the  %%£££? 
collegiate  church  of  Brecon,  for  the  archdeaconries  of 
Brecon  and  Carmarthen." 

Sect.  56.  "  Upon  the  endowment  of  any  archdeaconry  Estates  of 
by  either  of  the  modes  of  endowment  herein  provided,  and  newly-endowed 
with  the  consent  of  the  bishop  of  the  diocese  and  of  any  ^gted^oon> 
archdeacon  in  possession  at  the  time  of  the  passing  of  this  missioners. 
act,  all  lands,  tithes,  and  other  hereditaments  (except  any 
right  of  patronage)  belonging  to  such  archdeaconry  at  the 
time  of  such  endowment  may,  by  the  authority  hereinafter 
provided,  be  vested  in  the  ecclesiastical  commissioners  for 
England,  and  their  successors,  for  the  purposes  of  this  act ; 
and  any  benefice  annexed  to  such  archdeaconry  may  be, 
by  the  like  authority,  disannexed  therefrom,  and  the  patron- 
age of  such  benefice  shall  thenceforth  revert  to  the  patron 
to  whom  it  belonged  before  such  annexation,  subject  to  any 
transfer  of  patronage  provided  by  this  act." 

And  it  is  further  enacted  by  4  &  5  Vict.  c.  39 —  4  &  5  vict. 

Sect.  9.  "  That,  notwithstanding  any  thing  in  the  said  c.  89. 
secondly-recited  act  contained,  it  shall  be  lawful  by  the  Archdeacon- 
authority  in  the  same  act  provided,  with  the  consent  of  the  2J30™eJ  J^ 
bishop  of  any  diocese,  and  of  the  patron  of  any  benefice  benefices, 
within  the  limits  of  any  archdeaconry  in  such  diocese,  to  8  *  *  Victu 
endow  such  archdeaconry,  by  the  annexation  thereto  of  ^    ' """     ' 
such  benefice,  such  annexation  to  take  effect  immediately 
if  the  benefice  be  vacant  at  the  time  of  such  endowment  or 
otherwise  upon  the  then  next  vacancy  thereof;  and  every 
benefice  so  annexed,  and  every  future  holder  thereof,  shall 
be  subject  to  all  the  provisions  of  1  &  2  Vict.  c.  106. 
Provided  always,  that  no  such  annexation  shall  take  effect 
as  to  any  archdeacon  in  possession  at  the  passing  of  this 
act,  without  his  consent ;  and  in  default  of  such  consent 
at  the  time  when  any  benefice  would  otherwise  so  as  afore- 
said become  annexed,  or  until  such  consent  be  given,  during 
the  incumbency  of  such  archdeacon,  the  income  and  emolu- 
ments of  such  benefice  shall,  after  due  provision  thereout 
being  made  for  the  cure  of  souls  in  the  parish  or  district 
of  such  benefice,  be  applied,  by  the  like  authority,  either 
in  improving  the  existing  house  and  buildings,  or  in  pro- 
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Archdeacon-  viding  a  new  house  of  residence  for  such  benefice,  or  in 

"^"S^'th  "nProving  or  augmenting  the  glebe  belonging  thereto,  or 

benefices.  ^  no  suc^  improvement  or  augmentation  be  deemed  neces- 

8  &  4  Vict  sary,  then  for  the  benefit  of  any  poor  benefice  or  benefices 

c.  113,  sa.  84,  ^thin  the  same  archdeaconry." 

The  provision  ^ect"  ***•  " '  ^n<*  w^ereas  ^  *s  by  ^e  thirdly-recited 
in  l  &  2  Vict,  act  provided  that  nothing  thereinbefore  contained  shall  be 
a  106,  as  to  construed  to  prevent  any  archdeacon  from  holding,  to- 
hotoinT^o  ge^er  ^th  ks  archdeaconry,  two  benefices,  under  the 
benefices,  to  limitations  in  the  said  act  mentioned  with  respect  to  dis- 
extend  to  tance,  joint  yearly  value,  and  population,  and  one  of  which 
peculiars.  benefices  shall  be  situate  within  the  diocese  of  which  his 

archdeaconry  forms  a  part,  or  one  cathedral  preferment  in 

any  cathedral  or  collegiate  church  of  the  diocese  of  which 

his  archdeaconry  forms  a  part,  and  one  benefice  situate 

within  such  diocese :  And  whereas  doubts  are  entertained 

whether  the  said  provision  includes  benefices  of  peculiar  or 

exempt  jurisdiction,  and  it  is  expedient  that  such  doubts 

should  be  removed ;'  be  it  therefore  enacted,  That  the  said 

provision  shall  extend  and  apply  to  benefices  locally  situate 

within  the  diocese  of  which  any  such  archdeaconry  shall 

form  a  part,  although  the  same  may  not  be  subject  to  the 

jurisdiction  of  the  bishop  of  such  diocese." 

"Welsh  The  provisions  as  to  the  Welsh  archdeaconries  contained 

archdeaconries,  h  7  &  g  Vict.  c.  77  have  already  been  mentioned  (i). 

Clergy  Die-       ^    By  the  3rd  sect,  of  3  &  4  Vict.  c.  86,  the  archdeacon 

ciplme  Act.      ^  enumerated  among  those  who  may  be  the  assessors  of 

the  bishop  in  hearing  proceedings  against  a  clergyman ; 
but  it  is  not  imperative  on  the  bishop  to  appoint  him. 
Modern  acts.         By  7  &  8  Vict.  c.  59,  the  Archdeacon's  Court  is  em- 
powered to  try  questions  relating  to  the  discipline  of  parish 
clerks. 

Further  provisions  as  to  vesting  the  estates  of  arch- 
deaconries in  the  ecclesiastical  commissioners  are  con- 
tained in  the  later  acts  relating  to  this  body,  and  will  be 
found  treated  of  in  the  chapter  on  the  Ecclesiastical  Com- 
missioners (  j). 

Under  the  Ecclesiastical  Dilapidations  Act  1871  (34  & 
35  Vict.  c.  43),  the  surveyors  of  dilapidations  are  to  be 
elected  by  the  archdeacons  and  rural  deans  of  the  diocese 
(s.  8)  ;  and  an  archdeacon  or  rural  dean  may  complain  to 
the  bishop  of  the  state  of  the  buildings  on  any  benefice 
(s.  12).  Under  the  Incumbents'  Resignation  Act  1871 
(34  &  35  Vict.  c.  44),  any  archdeacon  in  the  diocese  may 
be  one  of  the  commissioners  (s.  5). 

(i)  See  above,  p.  233.  cnlar  24  &  25  Vict.  c.  131 ;  29  &  30 

(J)  See  below.    See  in  parti-      Vict.  c.  Ill,  88.  15,  16. 
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CHAPTER  VI. 

RURAL  DEANS. 


We  have  next  to  consider  the  institution  of  rural  deans. 

The  office  of  rural  deans  was  not  unknown  to  our  Antiouityof 
Saxon  ancestors.     For  in  one  of  the  laws  ascribed  to  the  office  of 
Edward  the  Confessor,  it  is  provided,  that  of  eight  pounds  rnra^  ean# 
penalty  for  breach  of  the  king's  peace,  the  king  shall  have 
an  hundred  shillings ;  the  earl  of  the  county  fifty  shillings; 
and  the  dean  of  the  bishop  in  whose  deanry  the  peace  was 
broken,  the  other  ten:  which  words  can  be  applied  only 
to  the  office  of  rural  deans,  according  to  the  respective 
districts,  which  they  had  in  the  parteofevery  diocese  (A). 

The  dioceses  within  this  realm  seem  to  have  been  divided 
into  archdeaconries  and  rural  deanries,  in  order  to  make 
them  correspond  to  the  like  division  of  the  kingdom  into 
counties  and  hundreds.  Hence  it  came  to  pass,  that  the 
archdeacons,  whose  courts  were  to  answer  to  those  of  the 
county,  had  the  county  usually  for  their  district,  and  took 
their  titles  from  the  district  in  which  they  acted;  and  the 
names  of  the  rural  deanries  seem  to  be  taken  from  the 
hundreds,  and  were  at  first,  and  generally  now  are,  the 
same. 

And  as  in  the  state  every  hundred  was  at  first  divided 
into  ten  tithings  or  friborghs,  and  every  tithing  was  made 
up  of  ten  families,  both  which  kept  their  original  names, 
notwithstanding  the  increase  of  villages  and  people:  so  in 
the  church  the  name  of  deanry  still  continued,  notwith- 
standing the  increase  of  persons  and  churches.  And 
these  districts  from  time  to  time  have  been  contracted  or 
enlarged  at  the  discretion  of  the  bishop.  Though  some 
deanries  do  still  retain  the  primitive  allotment  of  ten 
churches,  especially  in  Wales,  where  the  most  ancient 
usages  do  continue.  In  the  diocese  of  St.  Asaph,  the 
deanries  of  Bromfield  and  Yale  and  of  Kidwin;  in  the 
diocese  of  Bangor,  the  deanries  of  Llin  and  Llivon ;  in  the 
diocese  of  Llandaff,  the  deanry  of  Usk;  in  that  of  St. 

(&)  Ken.  Par.  Ant  633. 
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Antiquity  of     David's,  the  deanry  of  Emlin,  have  the  precise  number  of 
theofflceof       j^n  parish  churches.     And  several  other  deanries,  that 

upon  their  new  division  were  made  up  of  two  conjoined, 
or  three  contracted  into  two  or  one,  do  now  contain  the 
number  of  fifteen,  twenty  or  thirty  churches,  according  to 
the  division  so  made :  as,  for  instance,  the  deanry  of  Bur- 
cester,  in  the  diocese  of  Oxford,  is  made  up  of  thirty-one 

Earish  churches ;  out  of  which  the  church  of  Ambrosden 
eing  excepted  (as  before  the  Reformation  being  in  the 
deanry  of  Codesdon),  the  remaining  thirty  do  expressly 
answer  the  three  distinct  deanries  of  Curtlington,  Islip 
and  Burcester,  of  which  the  two  former  were  annexed  to 
the  latter  (/). 
Appointment  And  as  in  the  aforesaid  law  of  King  Edward  the  Con- 
of  rural  deans.  fessor>  the  rural  dean  is  there  called  the  dean  of  the  bishop, 

so  without  doubt  he  was  appointed  by  the  bishop  to  have 
the  inspection  of  clergy  and  people  within  the  district  in 
which  he  was  incumbent,  under  him,  and  him  alone ;  in 
like  manner  as  the  archipresbyter  at  the  episcopal  see,  was 
one  of  the  college  of  presbyters,  appointed  at  the  pleasure 
of  the  bishop,  who  in  his  absence  might  preside  over  them, 
and  under  him  have  the  chief  care  of  all  matters  relating 
to  the  church.  But  as  in  process  of  time,  by  the  conces- 
sion of  the  bishops,  the  cathedral  archipresbyter  or  dean 
became  elective,  and  being  chosen  by  the  college  of  pres- 
byters, or  the  chapter,  was  only  confirmed  by  the  bishop; 
so  after  that  the  archdeacon,  by  the  like  concessions, 
became  a  sharer  in  the  administration  of  episcopal  juris- 
diction, he  became  of  course  a  sharer  in  the  appointment 
of  rural  deans  (m). 

The  archdeacon  likewise,  at  the  end  of  his  visitation, 
ought  to  present  to  the  people  all  such  persons  as  he  shall 
find  in  every  deanry,  qualified  in  point  of  doctrine  and 
judgment,  for  preaching  and  instructing  the  people ;  and 
out  of  these  the  bishop  may  choose  whom  he  pleases  for 
rural  deans  (»). 
Th«r  oath  <rf  The  proper  authority  and  jurisdiction  of  rural  deans, 
office.  perhaps,  may  be  best  understood  from  the  oath  of  office 

which  in  some  dioceses  was  anciently  administered  to 
them,  which  was  this : — "  I,  A.  B.,  do  swear  diligently 
and  faithfully  to  execute  the  office  of  dean  rural  within 
the  deanry  of  D.  First,  I  will  diligently  and  faithfully 
execute,  or  cause  to  be  executed,  aU  such  processes  as 
shall  be  directed  unto  me  from  my  Lord  Bishop  of  B.  or 


i 


J)  Ken.  634 ;  Gib.  971.  (n)  Ayliffe,  99. 

m)  Gibs.  971. 
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his  officers  or  ministers  by  his  authority.  Item,  I  will 
give  diligent  attendance,  by  myself  or  my  deputy,  at  every 
consistory  court,  to  be  holden  by  the  said  reverend  father 
in  God,  or  his  chancellor,  as  well  to  return  such  processes 
as  shall  be  by  me  or  my  deputy  executed,  as  also  to  re- 
ceive others,  then  unto  me  to  be  directed.  Item,  I  will 
from  time  to  time,  during  my  said  office,  diligently  in- 
quire, and  true  information  give  unto  the  said  reverend 
father  in  God,  or  his  chancellor,  of  all  the  names  of  all 
such  persons  within  the  said  deanry  of  D.  as  shall  be 
openly  and  publicly  noted  and  defamed,  or  vehemently 
suspected  of  any  such  crime  or  offence  as  is  to  be  punished 
or  reformed  by  the  authority  of  the  said  court.  Item,  I 
will  diligently  inquire,  and  true  information  give,  of  all 
such  persons  and  their  names,  as  do  administer  any  dead 
men's  goods,  before  they  have  proved  the  will  of  the  tes- 
tator, or  taken  letters  of  administration  of  the  deceased 
intestates.  Item,  I  will  be  obedient  to  the  right  reverend 
father  in  God  J.  Bishop  of  B.,  and  his  chancellor,  in  all 
honest  and  lawful  commands ;  neither  will  I  attempt,  do, 
or  procure  to  be  done  or  attempted,  any  thing  that  shall 
be  prejudicial  to  his  jurisdiction,  but  will  preserve  and 
maintain  the  same  to  the  uttermost  of  my  power  "  (0). 

From  whence  it  appears,  that  besides  tneir  duty  con-  Their  holding 
cerning  the  execution  of  the  bishop's  processes,  their  office  rfan^  chapters, 
was  to  inspect  the  lives  and  manners  of  the  clergy  and 
people  within  their  district,  and  to  report  the  same  to  the 
bishop ;  to  which  end,  that  they  might  have  knowledge  of 
the  state  and  condition  of  their  respective  deanries,  they 
had  a  power  to.  convene  rural  chapters  (/?). 

Which  chapters  were  made  up  of  all  the  instituted 
clergy,  or  their  curates  as  proxies  of  them,  and  the  dean 
as  president  or  prolocutor.  These  were  convened  either 
upon  more  frequent  and  ordinary  occasions,  or  at  more 
solemn  seasons  for  the  greater  and  more  weighty  affairs. 
Those  of  the  former  sort  were  held  at  first  every  three 
weeks,  in  imitation  of  the  courts  baron,  which  run  gene- 
rally in  this  form,  from  three  weeks  to  three  weeks ;  but 
afterwards  they  were  most  commonly  held  once  a  month, 
at  the  beginning  of  the  month,  and  were  for  this  reason 
called  kalendcB  or  monthly  meetings.  But  their  most 
solemn  and  principal  chapters  were  assembled  once  a 
quarter,  in  which  there  was  to  be  a  more  full  house,  and 
matters  of  great  import  were  to  be  here  alone  transacted. 
All  rectors  and  vicars,  or  their  capellanes,  were  bound  to 

(o)  God.  Append.  6, 7.  (j>)  Gibs.  973. 
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Their  holding   attend  these  chapters,  and  to  bring  information  of  all  irre- 
rural  chapters,  clarities  committed  in  their  respective  parishes.     If  the 

deans  were,  by  sickness  or  urgent  business,  detained  from 
their  appearing  and  presiding  in  such  conventions,  they 
had  power  to  constitute  then:  sub-deans  or  vicegerents. 
The  place  of  holding  these  chapters  was  at  first  in  any  one 
church  within  the  district,  where  the  minister  of  the  place 
was  to  procure  for,  that  is,  to  entertain  the  dean  and  his 
immediate  officers.  But  because  in  parishes  that  were 
small  and  unfrequented,  there  was  no  fit  accommodation 
to  be  had  for  so  great  a  concourse  of  people ;  therefore  in 
a  council  at  London,  under  Archbishop  Stratford,  in  the 
year  1342,  it  was  ordained  that  such  chapters  should  not 
be  held  in  any  obscure  village,  but  in  the  larger  or  more 
eminent  parishes  (y). 

And  one  special  reason  why  they  seemed  to  have  been 
formed  in  this  realm  after  the  manner  of  the  courts  baron 
is,  because  we  find  nothing  of  rural  chapters  in  the  ancient 
canon  law  (r). 

In  pursuance  of  which  institution  of  holding  rural  chap- 
ters and  of  the  office  of  rural  deans  in  inspecting  the  man- 
ners of  clergy  and  people,  and  executing  the  bishop's 
processes  for  the  reformation  thereof,  we  find  a  constitution 
of  Archbishop  Feccham,  by  which  it  is  required,  that  the 
priests,  on  every  Sunday  immediately  following  tfte  holding 
of  the  rural  chapter,  shall  expound  to  the  people  the  sen- 
tence of excommunication  (*). 


[q)  Ken.  639,  640. 

-}  Gibs.  973. 

[e)  Quia  incontinentia  vitium 
et  infra.  Constitutionem  Domini 
Othoboni,  contra  Concubinarios 
editam  Precipimus  inviolabi- 
liter  observari.  Omnibusque  et 
singulis  coepiscopis  suffraganeis 
nostris  in  virtute  obedientite,  et 


•  Decanos  rurales.  On  these 
words  Lyndwood  glosses  as  fol- 
lows :  De  quibus  loquitur  decre- 
talis  ad  haec  extra,  de  offi.  Arcki. 
Et  sunt  hi  decani  temporales  ad 
aliquid  ministerium  sub  episcopo 
vel  archiepiscopo  exercendum 
constitute  it  no.  in  eod.  e.  super 
ver.,  ab  omnibus,  per  Jnno.  & 
Hostien.  eoncor.  in  eod.  c.  &  Kos 
vocat  Jo.  An.  in  addi.  testes  syno- 
dales,  de  quibus  sit  mentio  extra 


sub  poena  suspensions  ab  officio 
et  beneficio  quam  in  ipsos  seri- 
mus,  si  sponte  circa  hoc  fuerint 
negligentes,  firmiter  injungendo 
mandamus,  quatenns  constitu- 
tions predict!  faciant  in  quatuor 
anni  principalibus  capUutis  rwror 
UbuSy  per  se  Tel  eorum  officiates, 
vel  saltern  per  decanos  ruraUsf 


de  tesH.  cogen.  c.  prceterea.  nee 
habent  institutionem  canonicam 
tan  quam  in  beneficio,  secundum 
doctores  praedictos:  et  de  hujus- 
modi  decanis  etiam  habetur  de 
cms.  c.  cum  Apostolis.  in  consti- 
tuHone  Othonis,  Quod  in  quodam, 
et  in  constitution^  Quoniam  tabel- 
lionum.  Et  dicuntur  decani,  ed 
qudd  decern  clericis  sive  paro- 
chiis  presint,  secundum  Papiam 
et  no.  I.  di.  in  capite  post  prin- 
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And  in  these  chapters  continually  presided  the  rural 
deans,  until  that  Otho,  the  pope's  legate,  required  the 
archdeacons  to  be  frequently  present  at  them,  who  being 
superior  to  the  rural  deans  did  in  effect  take  the  presi- 
dency out  of  their  hands ;  insomuch  that  in  Edward  the 
First's  reign,  John  of  Athon  gives  this  account  of  it: 
"  Rural  chapters,"  says  he,  "  at  this  day  are  holdenby  the 
archdeacon's  officials,  and  sometimes  by  the  rural  deans." 
From  which  constitution  of  Otho  we  may  date  the  decay  of 
rural  chapters ;  not  only  as  it  was  a  discouragement  to  the 
rural  dean,  whose  peculiar  care  the  holding  of  them  had 
been,  but  also,  as  it  was  natural  for  the  archdeacon  and 
his  official  to  draw  the  business  that  had  been  usually 
transacted  there,  to  their  own  visitation,  or,  as  it  is  styled 
in  a  constitution  of  Archbishop  Langton,  to  their  own 
chapter  (m). 

And  this  office  of  inspecting  and  reporting  the  manners  Their  attend- 
of  the  clergy  and  people  rendered  the  rural  deans  necea-  *?J®  aJfll?.t^ 
sary  attendants  on  the  episcopal  synod  or  general  visitation,  ^^^  fl  yisl 
which  was  held  for  the  same  end  of  inspecting,  in  order  to 
reformation.  In  which  synods  (or  general  visitation  of  the 
whole  diocese  by  the  bishop)  the  rural  deans  were  the  stand- 
ing representatives  of  the  rest  of  the  clergy,  and  were  there 
to  deliver  information  of  abuses  committed  within  their 
knowledge,  and  to  propose  and  consult  the  best  methods 
of  reformation.  For  the  ancient  episcopal  synods  (which 
were  commonly  held  once  a  year)  were  composed  of  the 
bishop  as  president,  and  the  deans  cathedral  or  archipres- 
byters  in  the  name  of  their  collegiate  body  of  presbyters  or 
priests,  and  the  archdeacons  or  deputies  of  the  inferior 
order  of  deacons,  and  the  urban  and  rural  deans  in  the 
name  of  the  parish  ministers  within  their  division,  who 


vel  gerentes  eoram  vices  dis- 
tincte  et  apertd  coram  toto  capi- 
tulo  excluais  laicis  recitari,  quam 
recitationem  pro  monitione  ha- 
beri  volumus,  tit  libere  contra 
omnes  vitiosos  hujusmodi  pro- 
ceed valeat,  ne  causari  possint, 
cum  ad  executionem  privationis 
in  eos  latae  sententialiter  in  con- 
stitutions praedicta*  processum 
fiierit.  Be  monitos  non  faisse. 
Siqui  autem  prodictse  constitu- 


tionis  recitationem  malitiose  im- 
pedierint,  excommunicationi  sub- 
jaceant  ipso  facto.  Siqais  vero 
neglexent  earn  recitare,  vel  de- 
canus,  vel  gerens  vicem  ejus 
omni  sextit  feria  in  pane  et  aqua 
jejunare  teneatur,  nisi  infirmitas 
impedierit,  donee  in  sequenti 
capitulo  ipsam  recitaverit,  seu 
fecerit  recitari. 
(u)  Gibs.  973. 


cipium.  per  Arch,  in  Rosario,  et     Provinciate,  lib.  1,  tit  2,  pp.  10, 
facit  ad  item  C.  de  Deca.  lib.  12,      15  (note).) 
ubi  de  hoc  super  rubr.  (Lyndwood, 
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Their  attend-    were  to  have  their  expenses  allowed  to  them  according  to 
J™*****1?,      the  time  of  their  attendance,  by  those  whom  they  repre- 
tion!^  *  ym      sented,  as  the  practice  obtained  for  the  representatives  of 
the  people  in  the  civil  synods  or  parliament.     But  this 
part  of  their  duty,  which  related  to  the  information  of 
scandals  and  offences,  in  progress  of  time  devolved  upon 
the  churchwardens,  and  their  other  office  of  being  convened 
to  sit  members  of  provincial  and  episcopal  synods,  was 
transferred  to  two  proctors  or  representatives  of  the  paro- 
chial clergy  in  every  diocese  to  assemble  in  convocation, 
where  the  cathedral  deans  and  archdeacons  still  kept  their 
ancient  right,  whilst  the  rural  deans  have  given  place  to 
an  election  of  two  only  for  every  diocese,  instead  of  one  by 
standing  place  for  every  deanry  (x). 
Their  judicial       And  albeit  their  office  at  first  might  be  merely  inspec- 
and  other         tion,  yet  by  degrees  they  became  possessed  of  a  power  to 
Z$3Tl*    judge  and  detennine  in  smaller  matters ;  and  the  rest  they 
extraordinary,  were  to  report  to  their  ecclesiastical  superiors  (y ). 

And  by  special  delegation  they  had  occasionally  com- 
mitted to  them  the  probate  of  wills,  and  granting  adminis- 
tration of  the  goods  of  persons  intestate ;  the  custody  of 
vacant  benefices,  and  granting  institutions  and  inductions; 
and  sometimes  the  decisions  of  testamentary  causes,  and 
of  matrimonial  causes,  and  matters  of  divorce.  Of  which 
there  appear  some  footsteps  in  one  of  the  legatine  constitu- 
tions of  Otho:  by  which  it  is  enjoined,  that  the  dean  rural 
shall  not  thereafter  intermeddle  with  the  cognizance  of 
matrimonial  causes:  and  by  another  constitution  of  the 
same  legate,  he  is  commanded  to  have  an  authentic  seal : 
all  which  shows,  that  anciently  there  was  somewhat  of 
jurisdiction  intrusted  with  them  (z).  It  is  said  that  before 
their  declining  state,  they  were  sometimes  made  a  sort  of 
chorepiscopi,  or  rural  bishops:  being  commissioned  by  the 
diocesan  to  exercise  episcopal  jurisdiction,  for  the  profits 
whereof  they  paid  an  annual  rent :  but  as  the  primitive 
chorepiscopi  had  their  authority  restrained  by  some 
councils,  and  their  very  office  by  degrees  abolished ;  so  this 
delegation  of  the  like  privileges  to  rural  deans,  as  a  burden 
and  scandal  to  the  church,  was  inhibited  by  Pope  Alex- 
ander III.  and  the  Council  of  Tours  (a). 
Their  conti-  This  office  has  been  always  of  a  temporary  nature ;  and 

nuance  in  their  jg  expressly  declared  so  to  be  both  by  Lindwood  and  John 

de  Athon.     And  this  was  the  reason  why  the  seals  which 

(x)  Ken.  648,  649.  972 ;  God.  Append.  7. 

(y)  Gibs.  972.  (a)  Ken.  639. 

(«)  Ken.  641—644, 647 ;  Gibs. 


RURAL  DEANS.  257 

they  had  for  the  due  return  of  citations,  and  for  the 
dispatch  of  such  business  as  they  should  be  employed  about, 
had  only  the  name  of  the  office  (and  not,  as  other  seals  of 
jurisdiction,  the  name  of  the  person  also)  engraved  in  it  (£). 

But  in  the  diocese  of  Norwich,  the  admission  of  rural 
deans  seems  to  have  been  more  solemn  than  elsewhere, 
and  their  continuance  perpetual:  for  whilst  that  see  was 
vacant,  in  the  time  of  Archbishop  Whitlesey,  several  rural 
deans  there  were  collated,  whereas  in  other  places  they 
are  only  said  to  be  admitted;  and  in  an  ancient  metro- 
political  visitation  of  the  same  diocese,  the  first  in  every 
deanry  is  such  a  one  perpetual  dean  (c). 

And  perhaps  several  of  the  deans  of  peculiars  may  have 
sprung  originally  from  rural  deans. 

Finally,  By  the  prescription  and  power  of  the  arch-  Their  disuse, 
deacons  and  their  officials,  it  happened,  that  in  the  next 
age  before  the  reformation  of  our  church,  the  jurisdiction 
of  rural  dean  in  this  island  declined  almost  to  nothing. 
And  at  the  Reformation,  in  the  public  acts  of  our  reform- 
ers, no  order  was  taken  for  the  restoration  of  this  part 
of  the  government  of  the  church.  In  the  Reformatio  Legum 
this  was  provided  for,  but  fell  to  the  ground  for  want  of 
confirmation  by  the  legislative  power.  So  that  these  rural 
officers  in  some  deanries  have  become  extinct,  in  others 
have  only  a  name  and  shadow  left.  Nor  do  we  nnd  any 
express  care  further  taken  for  the  support  of  this  office, 
but  only  in  the  provincial  synod  of  convocation  held  at 
London,  April  3,  1571,  by  which  it  was  ordained,  that 
"  the  archdeacon,  when  he  hath  finished  his  visitation, 
shall  signify  to  the  bishop  what  clergymen  he  hath  found 
in  every  deanry  so  well  endowed  with  learning  and  judg- 
ment, as  to  be  worthy  to  instruct  the  people  in  sermons, 
and  to  rule  and  preside  over  others :  out  of  these  the 
bishop  may  chuse  such  as  he  will  have  to  be  rural  deans." 
But  this  is  rather  a  permission,  than  a  positive  command, 
for  the  continuance  of  that  office :  however  it  proves  that 
rural  deans  were  thought  fit  ministers  to  assist  in  dis- 
pensing the  laws  and  discipline  of  our  reformed  church ; 
and  it  does  imply,  that  when  they  are  deputed  by  the 
bishop  they  may  exert  all  that  power  which  by  canon  and 
custom  resided  in  the  said  office  before  the  Reformation. 
The  little  remains  of  this  dignity  and  jurisdiction  depend 
now  on  the  custom  of  places  and  the  pleasure  of  dio- 
cesans^). 

(b)  Gibs.  972.  (t A  Ken.  652,  653 ;  God.  Ap- 

(c)  Ibid.  pendix,  7. 
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Modern  pod-         This  office — pronounced  by  the  high  authority  of  Sir  1*. 

dew*  ""^      Jenkins  (e)  to  be  of  great  usefulness  to  the  church— has 

lately  been  resuscitated.  As  the  duties  of  the  rural  dean 
are  now  clearly  those  of  inspection  and  report  only,  they 
are  ancillary  to  and  not  conflicting  with  those  of  the  arch- 
deacon. 

It  was  recommended  by  6  &  7  Will.  4,  c.  77  (/), 
that  every  parish  be  within  a  rural  deanry,  and  every 
deanry  within  an  archdeaconry. 

And  by  3  &  4  Vict.  c.  113,  s.  32,  it  is  provided  that,  on 
the  representation  of  the  bishop,  any  rural  deanry  may  be 
divided,  and  each  portion  constituted  a  separate  rural 
deanry.  And  by  3  &  4  Vict.  c.  86,  s.  3  (the  Clergy 
Discipline  Act),  it  is  provided  that  a  rural  dean  within 
the  diocese  may  be  one  of  the  five  commissioners  appointed 
by  the  bishop  to  institute  a  preliminary  inquiry  into 
charges  against  a  clerk  in  holy  orders. 

For  the  powers  of  rural  deans  under  the  Ecclesiastical 
Dilapidations  Act,  1871  (34  &  35  Vict.  c.  43,  ss.  8,  12), 
see  above  (y).  Under  the  Incumbents'  Resignation  Act, 
1871  (34  &  35  Vict.  c.  44),  any  rural  dean  in  the  diocese 
may  be  one  of  the  commissioners  (s.  5). 

(e)  Preface  to  his  works,  p.  lil         (g)  Page  250. 
(/)  Sect  1,  and  Recomm.  53. 
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CHAPTER  VII. 

DEANS  OF  PECULIARS. 


The  word  dean  is  also  applied  to  divers  that  are  the  chief  Deans  without 
of  certain  peculiar  churches  or  chapels :  as  the  dean  of  his  Jurisdlction' 
majesty's  chapel  royal,  and  the  dean  of  the  chapel  of  St. 
George  at  Windsor ;  not  being  the  heads  of  any  collegiate 
body,  nor  endowed  with  any  jurisdiction,  but  only  dignified 
and  honoured  with  the  name  and  title  (g). 

And  as  there  are  some  deans  without  jurisdiction,  so  Without  a 
there  are  also  some  deans  with  jurisdiction,  but  without  cIlaPtor« 
any  chapter :  as  the  dean  of  Croydon  in  Surrey,  the  dean 
of  Battle  in  Sussex,  the  dean  of  Booking  in  Essex,  and 
many  others  (A). 

Although  the  Bishop  of  Chichester  admits  the  dean  Dean  of  Battle, 
of  the  exempt  jurisdiction  of  Battle  within  that  diocese, 
and  commits  to  him  the  cure  and  jurisdiction  of  that 
church ;  yet  the  patron  thereof  is  to  institute  and  induct 
him ;  and  the  patrons  accordingly  have  given  the  deans 
institution  and  induction  for  some  hundreds  of  years,  and 
without  question  such  institution  and  induction  is  good : 
but  this  deanry  was  originally  given  to  the  incumbents  as 
a  donative  only  by  the  patron,  and  the  bishop  admits  or 
approves  of  the  patron's  presentee,  and  commits  to  him  the 
cure  and  jurisdiction,  by  composition  only  (t). 

The  dean  of  the  Arches  is  the  judge  of  the  Court  of  Dean  of  the 
Arches,  so  called  of  Bow  Church  in  London,  by  reason  A*0068- 
of  the  steeple  thereof  raised  at  the  top  with  stone  pillars  in 
fashion  like  a  bow  bent  archwise;  in  which  church  this 
court  was  ever  wont  to  be  held,  being  the  chief  and  most 
ancient  court  and  consistory  of  the  jurisdiction  of  the 
Archbishop  of  Canterbury;  which  parish  of  Bow,  together 
with  twelve  others  in  London,  whereof  Bow  is  the  chief, 
were  within  the  peculiar  jurisdiction  of  the  said  archbishop 

(g)  God.  52,  54.  (i)  Wats.  c.  15. 

(A)  God.  52. 
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Dean  of  St. 
Martin's. 


Profits  during 
Tacation. 


Modern  law. 


in  spiritual  causes,  and  exempted  out  of  the  Bishop  of 
London's  jurisdiction  (k). 

And  it  is  supposed  that  he  was  originally  styled  dean 
of  this  court  by  reason  of  his  substitution  to  the  arch- 
bishop's official,  when  he  was  employed  abroad  in  foreign 
embassies ;  whereby  both  these  names  or  styles  became  at 
last  in  common  understanding,  as  it  were,  synonymous  (/). 

There  is  or  was  also  a  deanry  of  St.  Martin  le  Grand 
in  London,  concerning  which  Lyndwood  puts  the  ques- 
tion, whether  it  be  such  an  ecclesiastical  benefice  as  that 
the  incumbent  thereof  may  incur  such  penalties  as  other 
persons  beneficed  may  incur.  And  after  deep  inquiries 
into  the  laws,  precedents  and  antiquities,  foreign  and 
domestic,  with  delectable  variety  of  great  learning  on  both 
sides  argumentatively  and  impartially,  at  last  concludes 
it  in  the  affirmative  (m). 

It  is  said,  that  after  the  death  of  the  dean  of  a  free 
chapel  belonging  to  the  king,  the  king  shall  have  the 
profits  of  the  deanry;  for  it  is  at  his  pleasure  whether  he 
will  collate  a  new  dean  to  it  («). 

But  otherwise,  by  the  statute  of  28  Hen.  8,  c.  11, 
the  profits  of  all  spiritual  promotions,  benefices,  dignities 
or  offices,  inferior  to  those  of  archbishop  and  bishops, 
shall  go  to  the  successor,  towards  the  payment  of  his 
first  fruits. 

Now,  however,  by  various  acts  deans  of  peculiars  have 
been  deprived  of  almost  all  their  jurisdiction.  By  3  &  4 
Vict.  c.  86,  all  proceedings  against  clerks  in  holy  orders 
take  place  before  the  bishop  of  the  diocese.  By  10  &  11 
Vict.  c.  98,  an  annual  act,  but  continued  yearly,  the  juris- 
diction over  all  parts  of  dioceses  annexed  to  new  dioceses 
by  the  early  Ecclesiastical  Commission  Acts  is  given  to 
the  bishops  and  ecclesiastical  courts  to  which  they  are 
annexed. 

13  &  14  Vict.  c.  76,  makes  special  provision  for  abolishing 
the  royal  peculiar  of  St.  Burian's  in  Cornwall ;  and  the 
ecclesiastical  commissioners  are  empowered  by  various 
statutes  to  frame  schemes  for  the  abolition  of  other  pecu- 
liars (0). 


(Jc)  God.  100. 
J)  God.  102. 
m)  God.  53  ;  Lind.  125. 


i 


(n)  God.  52. 

(o)  See  6  &  7  Will.  4,  c.  77,  s.  10 ; 
13  &  14  Vict.  c.  94,  s.  24. 
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CHAPTER  VIII. 

TITLES  OF  OFFICIATING  CLERKS. 


Clerks  in  holy  orders  who  are  employed  in  discharging 
other  offices  in  the  church  have  various  designations  in 
various  states. 

In  England  these  officers  are  known  to  the  law  by  the 
following  designations : — 

1.  Parson  or  Rector. 

2.  Vicar. 

3.  Curate,  Stipendiary. 

4.  Curate,  Perpetual. 

5.  Minister  of  Chapel  of  Ease. 

6.  Donee. 
7*  Chaplain. 

8.  Lecturer. 

9.  The  office  of  "  Reader,"  though  it  may  in  our 

Church  be  discharged  by  a  Layman. 

Of  these  clerks  in  holy  orders  the  rector,  vicar,  per- 
petual curate  and  donee  have  benefices  with  cure  of  souls. 

It  is  proposed  to  give  some  account  of  these  officers  and 
of  the  ministers  of  chapels  of  ease  before  the  general  sub- 
ject of  benefice  and  advowson  be  examined.  In  a  subse- 
quent chapter  the  stipendiary  curate,  the  chaplain,  the 
lecturer,  the  reader,  who  have  not,  strictly  speaking,  bene- 
fices, will  be  treated  of.  For  the  various  classes  of 
officiating  ministers  created  by  the  Church  Building  Acts, 
the  later  part  of  this  work  which  deals  with  this  subject 
must  be  consulted. 
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CHAPTER  IX. 

PARSONS  OR  RECTORS  AND  VICARS. 

Sect.    1. — Preliminary. 

2. —  Origin  of  the  Appropriation  of  Churches. 
3.— Endowment  of  Vicarages  upon  Appropriation. 
4. — Augmentation  of  Vicarages. 
5. — Dissolution  of  Vicarages. 
6. —  Conversion  into  Rectories. 
7. — Some  Miscellaneous  Points. 


Sect.  1. — Preliminary. 

Parson  or         Parson,  persona^  properly  signifies  the  rector  of  a  parish 
rector.  church;  because  during  the  time  of  his  incumbency  he  re- 

presents the  church,  and  in  the  eye  of  the  law  sustains  the 
person  thereof,  as  well  in  suing  as  in  being  sued,  in  any 
action  touching  the  same  (a). 

Parson  imparsonee  (persona  impersonatd)  is  he  that  as 

lawful  incumbent  is  in  actual  possession  of  a  parish  church, 

and  with  whom  the  church  is  full,  whether  it  be  presenta- 

tive  or  impropriate  (*). 

Vicars.  Vicars  are  next  to  be  considered.     It  is  necessary  to 

preface  the  account  of  the  status  of  vicars  by  a  sketch  of 

what  is  known  to  our  law  by  the  title  of  "  Appropriation." 

The  subject  may  be  discussed  under  these  four  heads: — 

Origin  of  the  Appropriation  of  Churches. 
Endowment  of  Vicarages  upon  Appropriation. 
Augmentation  of  Vicarages. 
Dissolution  of  Vicarages. 


..a 


God.  185;  Lyndwood,  p.      lllud    nomen,  persona,   vulgare 
3,  t.  1,  De  vit&,  and  gloss      Anglicorum,"  &c. 
e.  on  personatibus,  "  Est    enim  (b)  1  Inst.  300. 
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Sect.  2. —  Origin  of  the  Appropriation  of  Churches. 

For  the  first  six  or  seven  centuries  (c),  the  parochia 
was  the  diocese  or  episcopal  district,  wherein  the  bishop 
and  his  clergy  lived  together  at  the  cathedral  church;  and 
whatever  were  the  tithes  and  oblations  of  the  faithful,  they 
were  all  brought  into  a  common  fund,  from  whence  a  con- 
tinual supply  was  had,  for  support  of  the  bishop  and  his 
college  of  presbyters  and  deacons,  and  for  the  repair  and 
ornaments  of  the  church,  and  for  other  suitable  works  of 
iety  and  charity.  So  that  before  the  distribution  of  Eng- 
and  into  parishes  (as  the  word  is  now  used)  all  tithes, 
offerings  and  ecclesiastical  profits  whatsoever,  did  entirely 
belong  to  the  bishop  and  his  clergy  for  pious  uses,  and  by 
their  original  nature  could  not  be  in  the  hands  of  any  lay- 
man, or  be  employed  to  any  secular  purpose.  This  com- 
munity and  collegiate  life  of  the  bishop  and  his  clergy, 
appears  to  have  been  the  practice  of  our  British,  and  was 
again  appointed  for  the  model  of  our  Saxon  churches. 

While  the  bishops  thus  lived  amongst  their  clergy,  re-  History  of 
siding  with  them,  in  their  proper  seats  or  cathedral  appropriation, 
churches ;  the  stated  services,  or  public  offices  of  religion, 
were  performed  only  in  those  single  choirs;  to  which  the 
people  of  each  whole  diocese  resorted,  especially  at  the 
more  solemn  times  and  seasons  of  devotion.  But  to 
supply  the  inconveniences  of  distant  and  difficult  access, 
the  bishop  sent  out  some  presbyters  into  the  remoter  parts, 
to  be  itinerant  preachers,  or  occasional  dispensers  of  the 
word  and  sacraments.  Most  of  these  missionaries  returned 
from  their  holy  circuit  to  the  centre  of  unity  the  episcopal 
college,  and  had  there  only  their  fixed  abode ;  giving  the 
bishop  a  due  account  of  their  labours  and  successes  in 
their  respective  progress.  Yet  some  few  of  the  travelling 
clergy,  where  they  saw  a  place  more  populous,  and  a 
eople  zealous,  built  there  a  plain  and  humble  conveniency 
or  divine  worship ;  and  procured  the  bishop  to  consecrate 
it  for  an  oratory  or  chapel  at  large,  not  yet  for  a  parish 
church,  or  any  particular  congregation,  to  be  confined 
within  certain  bounds  and  limits.  And  while  the  neces- 
sities of  the  country  were  thus  upon  occasion  supplied,  it 
did  not  alter  the  state  of  the  ecclesiastical  patrimony; 
which  still  remained  invested  in  the  bishop  for  tne  common 
uses  of  religion,  as  devoted  solely  to  God  and  his  clergy. 

The  division  of  a  diocese  into  rural  parishes,  and  the 
foundation  of  churches  adequate  to  them,  cannot  be 
ascribed  to  any  one  act,  nor  indeed  to  any  one  single  age. 

(c)  This  introductory  sketch  is  taken  from  Rennet. 
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History  of  Several  causes  and  persons  did  contribute  to  the  rise  of 

appropriation.    par0cliial  churches.     Sometimes  the  itinerant  preachers 

found  encouragement  to  settle  amongst  a  liberal  people, 
and  (by  their  assistance)  to  raise  up  a  church,  and  a  little 
adjoining  manse.  Sometimes  the  Kings,  in  their  country 
yills  and  seats  of  pleasure  or  retirement,  ordered  a  place  of 
worship  for  their  court  and  retinue,  which  was  the  original 
of  royal  free  chapels.  Very  often  the  bishops,  commise- 
rating the  ignorance  of  the  country  people,  took  care  for 
building  churches,  as  the  only  way  of  planting  or  keeping 
up  Christianity  amongst  them.  But  the  more  ordinary  and 
standing  method  of  augmenting  the  number  of  churches 
depended  on  the  piety  of  the  thanes  or  greater  lords ;  who, 
having  large  fees  and  territories  in  the  country,  founded 
churches  for  the  service  of  their  families  and  tenants 
within  their  dominion.  It  was  this  gave  a  primary  title 
to  the  patronage  of  laymen :  it  was  this  made  the  bounds 
of  a  parish  commensurate  to  the  extent  of  a  manor :  it  was 
this  divided  the  several  portions  of  the  same  church, 
according  to  the  separate  interest  of  the  several  lords :  and 
it  was  this  distinct  property  of  lords  and  tenants,  that  by 
degrees  allotted  new  parochial  bounds,  by  the  adding  of 
new  auxiliary  churches. 

This  first  designation  of  parish  churches  did  not  at  all 
break  in  upon  the  right  of  the  bishop,  either  in  respect  of 
spirituals  or  temporals.  For  the  bishop  had  still  the 
proper  cure  of  souls  within  his  whole  diocese,  and  a  title 
to  all  the  ecclesiastical  revenues ;  and  it  was  by  his  authority 
and  consent,  that  parish  churches  and  priests  were  so 
ordained,  as  helps  and  assistants  given  to  him.  For  their 
number  not  only  promoted  the  services  of  religion,  but 
even  advanced  the  revenues  of  the  see.  Yet  for  fear  the 
bishop's  committing  so  many  parts  of  his  charge  to 
subordinate  curates  might  seem  a  sort  of  recess  from  his 
right  and  claim  to  them,  he  had  the  most  solemn  reser- 
vations made  to  him  and  his  successors.  No  church, 
however  built,  was  to  be  employed  for  public  service,  till 
consecrated  by  the  bishop.  And  no  priest  was  to  reside 
and  officiate  there,  but  by  the  bishop's  delegation.  And 
there  were  indeed  as  many  acknowledgments  of  right  and 
respect  paid  to  the  head  of  the  diocese,  as  were  by  feudal 
customs  paid  to  the  head  of  the  seigniory  or  civil  do- 
minion. For  as  the  lord's  own  seat  was  the  head  of  the 
barony,  or  the  lord's  court,  whither  the  inferior  tenants 
were  summoned  to  answer  for  the  conditions  of  their 
tenure;  so  the  bishop's  chair  was  always  the  seat  and 
heart  of  the  diocese,  to  which  the  clergy  were  cited  to 
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give  account  of  their  offices  and  possessions,  as  in  their 
mother  church.  As  each  inferior  tenant  was  admitted 
with  some  oath  of  fidelity  to  the  prime  lord ;  so  every 
parish  priest  had  admission  to  his  church,  with  a  like 
obligation  of  obedience  to  his  bishop.     As  each  tenant 

J  aid  some  sort  of  rent  unto  his  lord,  for  being  quieted  in 
is  possession ;  so  the  presbyter  made  a  return  of  some 
part  of  the  parochial  profits  to  his  bishop,  for  the  security 
of  enjoying  the  remainder  to  his  own  use.  As  no  one 
tenant  could  desert  his  holding,  or  substitute  another  in  it, 
without  consent  and  acceptance  of  the  lord;  so  neither 
could  any  parish  priest  forsake  his  charge,  or  appoint 
another  to  succeed  him  in  it,  without  express  leave  and 
authority  of  the  bishop.  And  as  upon  the  death  of  a 
feudatory  tenant,  the  custody  of  the  lands  came  back  to 
the  lord,  till  an  able  heir  should  be  instated  in  it ;  so  like- 
wise the  custody  of  all  vacant  benefices  did  revert  to  the 
bishop,  and  he  received  the  mean  profits  of  them,  till  a 
successor  was  confirmed  and  settled  in  them.  And  in 
many  other  forms  and  customs  of  dependency  and  sub- 
jection, the  parochial  clergy  were  as  accountable  to  the 
bishop  as  the  lay  tenants  were  to  the  prime  lord.  So 
that  during  all  this  first  constitution  of  parishes,  there  was 
nothing  of  tithe  or  glebe  or  oblations  diverted  into  lay 
hands,  or  applied  to  any  secular  purposes;  but  the  ab- 
solute property,  and  the  entire  disposal  of  them,  did 
remain  in  the  bishops  and  the  clergy,  for  their  own 
support,  and  other  pious  uses. 

The  first  way  of  diverting  the  tithes  and  oblations  from 
the  immediate  uses  of  the  bishop  and  his  clergy,  did  arise 
from  the  confusion  of  parochial  Lunds;  whicf  having  no 
other  limits  set  to  them  than  those  of  the  possessions  of 
the  respective  founders,  this  obliged  them  and  their 
retinue  and  tenants  to  pay  their  duties  to  that  one  church : 
but  if  any  new  fee  were  erected  within  such  lordship,  or 
there  were  any  people  within  the  precinct  who  were  inde- 
pendent on  the  patron,  they  were  at  liberty  to  choose  any 
neighbouring  church  or  any  religious  house,  and  to  pay 
their  tithes  and  make  their  offerings,  wherever  they  re- 
ceived the  benefits  of  religion.  So  the  bishop  receding 
from  this  former  claim,  and  his  substituted  clergy  not  yet 
knowing  the  bounds  of  their  respective  cures ;  this  let  in 
an  opinion,  that  tithes  and  oblations  were  an  arbitrary 
disposition  of  the  donor,  who  might  give  them  as  the  re- 
ward of  religious  service  done  to  him,  in  what  place,  or 
from  what  person  soever  he  received  that  service.  Which 
notion  gave  occasion  to  the  monasteries,  to  engross  all  the 
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History  of        neighbouring  people*  and  especially  the  richer  lords  and 

appropriation.    ^J*^  ^  ^^ .   ^  &  ^  them  from  Aeir  o;wn 

priests  to  communicate  in  their  cells;  and  so  to  bring 
their  tithes  and  offerings  with  them.  But  yet  this  discre- 
tionary allotment  of  tithes  and  offerings,  though  injurious 
to  particular  priests  and  parish  churches,  was  no  violation 
of  the  general  rights  of  the  national  church  and  clergy ; 
for  though  the  people  so  chose  their  own  way  of  distribu- 
tion, they  did  by  no  means  detain  the  stated  dues  unto 
themselves,  nor  alienate  them  to  any  ordinary  uses ;  they 
ever  looked  upon  them  as  consecrated  to  the  altar,  and 
offered  them  purely  for  the  sake  of  God  and  their  souls. 

A  second  prejudice  to  the  parochial  clergy  was,  the  early 
division  of  tithes  and  offerings  into  several  parts,  for  the 
several  purposes  of  piety  and  charity.  The  benevolence 
of  a  diocese  was  at  first  entirely  at  the  bishop's  receipt  and 
disposal ;  but  that  there  might  appear  to  be  a  just  appli- 
cation of  it,  a  rule  obtained  for  dividing  the  fund  into  four 
parts ;  one  to  the  fabric  and  ornaments  of  the  church ; 
another  to  the  officiating  priest ;  a  third  to  the  poor,  and 
necessitous  travellers ;  and  a  fourth  reserved  to  the  more 
immediate  service  of  the  bishop  and  his  college.  But 
when  fees  began  to  be  endowed  with  lands  and  other  firm 
possessions ;  then  the  bishops  (to  encourage  the  founda- 
tion of  churches,  and  to  establish  a  better  provision  for 
the  residing  clergy)  did  tacitly  recede  from  their  quarter 
part,  and  were  afterwards  by  canons  forbidden  to  demand 
it,  if  they  could  live  without  it.  So  as  the  division  was 
now  only  into  three  parts ;  and  every  priest  was  the  re- 
ceiver and  distributor  as  the  bishop  had  been  before, 
standing  obliged  to  expend  one  part  on  the  raising,  sup- 
porting, and  adorning  his  church  and  manse,  another  part 
upon  entertaining  strangers  and  relieving  the  poor,  and  to 
have  a  third  reserved  for  his  own  immediate  occasions : 
yet  still  the  whole  product  of  tithes  and  offerings  was  the 
bank  of  each  parish  church,  and  the  minister  was  the  sole 
trustee  and  dispenser  of  them,  according  to  those  stated 
rules  of  piety  and  charity.  But  this  tripartite  division 
soon  occasioned  great  disorders ;  for  the  lay  patrons  did 
from  hence  infer,  that  a  third  part  of  the  revenues  of  a  church 
was  sufficient  for  the  supply  of  it,  and  they  undertook  to 
dispose  of  the  two  remaining  parts ;  at  first  pretending  to 
apply  them  to  the  like  pious  uses ;  but  then  by  degrees 
detaining  them  in  their  own  hands,  and  even  at  last  get- 
ting them  infeoffed  in  them  and  their  heirs,  especially 
within  their  own  demesnes.  And  this  proceeded  so  far, 
that  in  some  parts  the  powerful  patrons  seized  upon  the 
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whole  praedial  tithes,  and  left  the  altarage  or  smaller  tithes 
(which  were  at  first  voluntary  oblations,  and  therefore 
reckoned  a  part  of  the  altarage)  to  the  portion  of  the 
parish  priest ;  setting  a  precedent  of  impropriations  in  lay 
hands,  even  before  the  religious  fell  into  that  method. 
But,  however,  as  the  lay  patrons  at  first  took  the  tithes 
(or  seldom  more  than  two  parts  of  them)  in  trust  for  the 
church  and  poor,  not  in  tenure  to  their  own  property  and 
pleasure ;  and  after  they  were  infeoffed  in  them,  they  still 
considered  them  to  be  charged  with  the  same  burdens ; 
and  while  they  held  them,  did  exonerate  the  clergy  from 
those  burdens;  so  they  would  not  keep  that  conditional 
tithe,  but  by  degrees  made  a  conscience  to  restore  every 
part  either  to  the  parish  churches,  or  at  least  to  religious 
houses.  So  that  long  before  the  Reformation,  all  manner 
of  tithes  and  oblations  were  entirely  given  back  to  the 
church,  and  invested  only  in  the  clergy,  secular  or  re- 
gular. 

The  next  injury  to  parochial  churches  came  from  the 
surrendering  of  the  right  of  patronage  to  collegiate  bodies. 
For  the  lay  patrons,  remembering  that  the  clergy  living  in 
common  with  their  bishop  in  his  cathedral  church,  were 
formerly  maintained  by  the  tithes  and  oblations  of  the 
country ;  when  this  practice  ceased,  they  thought  it  a  sort 
of  laudable  restitution  to  give  the  perpetual  advowson  of 
their  churches  to  that  body,  or  to  some  one  particular 
member  of  it ;  whereby  those  churches  became  prebendal ; 
and  the  supply  of  them  was  left  to  the  community,  or  to 
that  single  canon  who  was  to  have  his  prebend  or  exhibi- 
tion  from  it.  All  the  monasteries  found  this  method  to 
be  a  very  good  expedient  for  them.  Hence  they  incited 
their  beneractors  to  confer  upon  their  houses  the  right  of 
presentation  to  country  churches;  a  favour  they  more 
easily  obtained,  because  the  lay  lords  looked  upon  them- 
selves as  guardians  only,  and  were  glad  to  devolve  their 
trust  upon  those  societies,  who,  as  they  thought,  would 
faithfully  discharge  it  And  by  these  means  in  an  age  or 
two,  above  one  half  of  the  parochial  churches  in  England 
came  to  be  lodged  in  the  power  of  cathedrals  and  monas- 
teries, and  were  personally  served  by  the  members  of  those 
bodies.  But  this  by  degrees  let  in  mischief  and  usurpa- 
tion :  for  the  cathedral  canons,  finding  their  residence  in 
those  rural  churches  to  be  inconsistent  with  their  due 
attendance  in  the  chapter  and  choir,  began  to  place  annual 
curates  to  represent  them  in  their  several  benefices,  to 
account  for  the  profits  of  them,  and  to  receive  a  small 
portion,  or  some  pecuniary  stipend  for  their  service.    Till, 
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History  of        being  pressed  by  the  bishops,  and  obliged  by  some  new  con- 
appropriation,    gtitutions,  they  did  at  last  present  their  clerk  to  the  full 

title  of  the  church,  reserving  a  rent  or  pension  to  them- 
selves ;  which  though  at  first  moderate,  they  often  ad- 
vanced to  the  great  oppression  of  the  country  clergy.  The 
religious  did  the  same  in  the  monasteries,  and  had  a  fair 
pretence  for  so  doing ;  for  being  tied  to  stricter  rules  of 
their  order,  and  more  confined  within  their  cells,  they 
appointed  priests,  whom  they  called  secular,  to  take  upon 
them  the  cure  of  souls,  and  to  be  stewards  of  the  revenue, 
or  at  least  pensioners  to  their  several  convents.  And  even 
some  of  the  potent  lay  patrons  followed  this  example, 
binding  the  clerks  in  the  like  annual  rents  and  reservations 
to  them  and  their  heirs.  So  that  within  a  hundred  years 
after  the  Conquest  most  of  the  parish  priests  in  England 
were  become  tributary  to  their  patrons,  and  paid  out  such 
large  pensions  to  them,  that  they  were  not  able  to  subsist 
with  decency  and  credit.  This  abuse  becoming  very 
grievous,  occasioned  divers  constitutions  to  be  made 
against  it.  But  the  lay  patrons  protected  themselves  by 
prohibitions  and  appeals  from  the  ecclesiastical  jurisdic- 
tion, and  sued  their  clerks  in  the  temporal  court  for  the 
performance  of  such  indirect  covenants.  Therefore  the 
bishops  did  at  last  obtain  from  King  Edward  the  Second 
a  full  and  sole  power  to  judge  in  this  cause  of  pensions, 
and  thereby  did  soon  effectually  suppress  them  as  to  lay 

i>atrons ;  and  though  the  dignitaries  and  the  religious  did 
onger  enjoy  those  pensions,  yet  were  they  often  mitigated 
and  restrained  by  the  bishop,  having  been  frequently  com- 
plained of  and  even  condemned  by  a  decree  of  Pope 
Clement  the  Third.  And  it  was  indeed  the  restraint  of 
these  arbitrary  prestations  that  put  the  monks  upon  in- 
venting  the  new  stratagem  of  impropriations. 

For  when  the  monks  saw  that  tney  could  not  well  supply 
their  own  churches,  and  could  no  longer  set  arbitrary  fines 
and  pensions  upon  the  poor  clergy  who  supplied  them; 
they  fell  upon  the  project  of  retaining  the  churches  in  their 
gift,  and  all  the  profits  of  them  in  proprios  us  us,  to  their 
own  immediate  benefit.  This  art  of  appropriation  was 
certainly  invented  by  monastic  men  for  a  curb  and  weight 
upon  the  secular  clergy,  but  in  what  year  it  began  does 
not  certainly  appear,  for  indeed  all  corruptions  have  a 
secret  rise,  and  are  not  in  history  observed,  nil  the  scandal 
and  the  complaints  do  make  some  noise.  It  is  said  that 
there  were  some  appropriations  of  churches  before  the 
Conquest,  but  these  seem  to  have  been  only  conveyances 
of  the  churches  with  their  tithes  to  those  religious  corpora- 
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tions  who  had  thereby  no  other  right  conveyed  to  them 
than  what  the  lay  lords  had  before,  which  was,  a  right  of 
protection  and  commendation  to  the  church,  not  a  right  of 
converting  the  profits  to  their  own  use  and  property. 

But  the  way  of  strictly  appropriating  parish  churches 
to  religious  houses,  of  giving  them  in  mil  right  to  the 
monks'  absolute  property  and  use,  was  an  engine  of  oppres- 
sion which  came  in  with  the  Norman  conquest,  when  the 
greater  prelates,  being  Normans,  did  trample  upon  the  in- 
ferior clergy,  who  were  generally  English ;  increased  the 
pensions  which  the  clergy  were  to  pay  unto  them,  or  else 
withdrew  their  stipends ;  and  yet  loaded  them  with  new 
services,  and  every  way  oppressed  them  without  mercy. 
And  to  complete  the  servile  dependence,  an  artifice  was 
contrived  to  obtain  indulgence  from  the  pope,  that  what- 
ever churches  they  held  in  advowson  they  should  commit 
them  to  be  served  by  clerks,  who  as  to  the  cure  of  souls 
should  be  responsible  to  the  bishop,  but  as  to  the  profit 
should  be  accountable  to  the  abbot  or  prior  and  his 
brethren. 

And  this  was  indeed  effectual  appropriation ;  a  badge  of 
slavery  unknown  to  the  Saxon  churches,  brought  over  by 
the  Norman  lords,  and  imperiously  put  upon  the  English 
clergy  by  the  authority .of  tl  pope/  ^h/bo  this  prance, 
which  crept  in  with  William  the  Conqueror,  in  a  few  reigns 
became  the  custom  of  the  land,  and  the  infection  spread, 
until  within  the  space  of  300  years,  above  a  third  part  and 
those  generally  the  richest  benefices  in  England,  became 
appropriated. 

And  in  these  cures  the  monks  themselves  did.  for  some 
time  reside  and  officiate  by  turns,  by  lot,  and  even  by 
penance,  with  many  other  ways  of  sniftimj  off  the  duty 
upon  one  another.  Until  at  length  such  changes  and  in- 
tensions  in  the  pastoral  care  bf coming  very  Lndalous, 
the  bishops  did  by  degrees  restrain  the  monks  from  a  per- 
sonal  cure  of  souls,  and  confined  them  according  to  rule 
within  their  own  cloisters ;  obliging  them  to  retain  fit  and 
able  cappellans,  vicars,  or  curates  (for  those  titles  did  all 
mean  the  same  office),  with  a  competent  salary  paid  to 
them.  But  then  again  they  oppressed  these  stipendiary 
vicars  with  such  sorry  allowance,  and  such  grievous  service, 
that  the  bishops  at  last  brought  them  to  the  presentation 
of  perpetual  vicars  endowed  and  instituted,  who  should 
have  no  other  dependence  on  their  convents  than  the  rectors 
had  upon  their  patrons,  declaring  it  to  be  dishonest  and 
contrary  to  canon,  that  religious  men,  to  whom  it  was 
granted  to  convert  churches  to  their  proper  uses,  should 
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History  of       personally  serve  those  churches,  and  therefore  ordaining, 
appropriation.  ^^  ^     should  appoint  perpetual  vicars  to  be  instituted 
by  the  bishop,  with  a  competent  maintenance  by  the  bishop 
taxed  and  assigned  to  them. 

One  pretext  of  the  religious  to  gain  appropriations  was, 
to  desire  no  more  than  two  parts  of  the  tithe  and  profits 
to  be  so  appropriated  to  them,  leaving  a  third  to  the  free 
and  quiet  enjoyment  of  the  parish  priest,  whom  at  the  same 
time  they  eased  from  the  burden  of  repairing  the  church 
and  relieving  the  poor,  and  took  that  charge  upon  them- 
selves. Which  third  part,  together  with  the  altarage  (or 
portion  of  oblations  and  perquisites  and  small  tithes  in  a 
manner  arbitrary),  which  also  was  commonly  reserved  to 
the  vicar,  made  his  portion  often  equal  to,  if  not  exceeding, 
that  of  the  convent.  But  the  religious  were  not  long  content 
with  their  said  two  parts,  without  ingrossing  the  whole, 
which  they  generally  did  by  donation,  by  purchase,  by 
exchange,  and  all  the  ways  of  acquisition.  So  that  in  two 
or  three  following  ages,  parochial  churches  would  have 
been  universally  annexed  and  united  to  religious  houses,  if 
the  bishops  had  not  provided  for  the  ordination  of  per- 
petual vicarages,  and  the  distinct  endowment  of  them. 

Another  pretext  of  the  religious  for  obtaining  appro- 
priations was,  the  consideration  of  hospitality  and  charity 
which  were  entailed  as  it  were  upon  their  two  parts  of 
tithes  and  offerings.  They  chiefly  urged  these  occasions, 
and  promised  to  employ  the  profits  this  way.  In  the  char- 
ters of  donation,  they  got  it  alleged  to  be  for  keeping  up 
the  hospitality  of  the  said  religious  house,  to  find  meat 
and  drink  to  all  that  passed  by  their  gates  and  would  call 
for  refreshment,  and  for  the  entertainment  of  all  travellers 
and  passengers ;'for  sustaining  the  poor ;  for  the  almonry; 
for  the  infirmary ;  and  for  the  provisions  of  their  house ; 
and  even  for  many  other  uses,  as,  to  maintain  scribes,  and 
illuminators  to  write  and  adorn  their  books ;  to  bear  the 
charges  of  holding  a  general  chapter  of  their  order ;  to 
defray  the  expenses  of  a  journey  to  Rome ;  to  ease  them- 
selves in  the  payment  of  pensions ;  to  rebuild  the  fabric  of 
their  conventual  church ;  and  indeed  to  answer  all  other 
occasions  that  could  be  served  by  money. 

The  seculars  learned  this  way  of  gain  from  the  monks, 
and  thought  it  as  lawful  and  proper  for  any  of  the  collegiate 
bodies  as  it  was  for  the  regular  convents.  And  therefore 
they  likewise  got  the  churches  of  their  own  donation  to  be 
converted  to  their  own  proper  uses,  and  persuaded  the 
neighbouring  patrons  to  come  and  offer  up  advowsons  on 
their  high  altar ;  to  increase  the  number  01  their  prebends, 
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or  to  augment  the  portion  of  the  dean,  or  of  any  other 
principal  dignitary;  or  to  repair  their  fabric;  or  to  find 
lights  on  their  altars ;  or  for  the  table  of  the  bishop ;  or 
indeed  for  any  thing  that  could  contribute  to  the  grandeur 
of  the  cathedral  church  or  see.  Not  that  all  the  churches 
which  are  now  appropriated  to  bishops,  or  deans  and  chap- 
ters, were  the  effect  of  those  superstitions ;  for  many  of 
them  have  been  since  given  in  a  sad  exchange  for  manors 
and  firm  lands. 

This  ill  example  of  appropriating  parish  churches  spread 
further  to  all  bodies  corporate,  however  in  law  and  reason 
incapable  of  such  a  tenure.  Soliciting  and  paying  the  price 
at  Rome  procured  the  like  favour  for  secular  colleges,  for 
chantries,  nay,  for  military  orders,  for  lay  hospitals,  for 
^lds  and  fraternities,  and  even  for  nunneries.     So  making 

lights,  lay  brothers,  and  very  women,  to  be  the  rectors 
of  parish  churches.  Though  this  indeed  was  grounded  on 
a  conceit  that  all  these  were  religious  societies,  and  might 
receive  and  distribute  out  of  the  common  treasury  of  the 
church.  For  before  King  Henry  VIII.  there  was  no 
light  or  precedent  for  a  mere  lay  person  to  be  an  impro- 
pnator. 

From  corporations  aggregate  of  many,  this  example  went 
on  to  single  per  sons,  not  only  to  deans,  chantors,  treasurers, 
chancellors,  and  separate  officers,  but  at  last  to  the  parish 
priests  themselves,  who  in  populous  or  rich  places  obtained 
a  vicar  to  be  endowed,  and  casting  upon  him  the  cure  of 
souls,  they  had  the  rectory  appropriated  to  them,  and  their 
successors  as  a  sine-cure  for  ever. 

But,  above  all,  the  monks  had  their  various  arts  of 
driving  on  this  trade  in  holy  things.  The  bishop  of  the 
diocese  was  often  their  friend  and  assistant  in  it,  because 
he  had  been  perhaps  of  the  same  order ;  or  was  disposed 
to  keep  up  an  interest  in  so  great  a  body  of  men ;  or  if 
they  had  no  other  tie  upon  him,  they  settled  a  pension  to 
indemnify  his-  see,  or  advanced  the  payment  of  synodals, 
or  offered  some  other  consideration  of  interest ;  and  if  at 
the  last  the  bishop  would  not  consent,  they  could  apply  to 
the  papal  legates,  or  directly  to  the  court  of  Borne,  where 
they  never  failed  to  have  their  presents  accepted;  and 
sometimes  charged  themselves  with  an  annual  pension  to 
the  cardinals,  or  even  to  the  apostolic  chamber  for  ever. 
They  dealt  as  subtlely  with  the  patrons  to  extort  their 
consent :  they  promised  them  the  prayers  and  suffrages  of 
their  house,  with  masses,  obits,  anniversaries,  pietances,  and 
other  commemorations.  And  because,  after  all,  by  the 
laws  of  the  land  they  could  not  appropriate  without  the 
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History  of        consent  of  the  rector  incumbent,  therefore  they  sometimes 
appropriation,   prevailed  with  him  to  assume  their  order,  and  so  to  bring 

the  church  along  with  him ;  or  they  gave  him  a  pension 
or  a  corody  for  his  life,  on  condition  of  resigning ;  or  if 
he  would  not  comply,  then  they  obtained  leave  of  the 
patron  to  appropriate  in  reversion ;  or,  to  save  the  pains  of 
working  on  the  patron,  they  purchased  the  perpetual  ad- 
vowson  on  purpose  to  appropriate  the  benefice. 

If  the  smaller  tithes  and  oblations  (the  common  allot- 
ment to  a  vicar)  would  not  amount  to  a  third  share,  then 
some  part  of  the  greater  tithe  of  corn  and  hay  was  allowed 
to  make  up  such  deficiency,  which  was  the  just  cause  of 
many  vicarages  being  so  endowed. 

The  ancient  state  of  vicarages  was  the  more  tolerable, 
because  there  was  not  only  a  considerable  portion  for  the 
vicar,  but  there  was  a  power  lodged  in  the  bishop  to 
augment  that  portion  whenever  it  appeared  to  be  insuffi- 
cient. This  was  the  known  right  and  the  constant  practice 
of  the  English  bishops.  Indeed  the  greater  monasteries 
did  oftentimes,  by  exemptions  and  appeals  to  the  court  of 
Rome,  evade  and  deny  this  power  of  the  diocesan,  in  order 
to  obviate  which  refuge,  the  bishop  in  his  instrument  of 
consenting  to  appropriation,  began  to  express  the  positive 
condition  of  saving  a  competent  portion  for  a  vicar,  to  be 
taxed  and  ordered  by  him  in  due  consideration  to  hospi- 
tality and  other  burdens ;  and  afterwards  to  be  moderated 
and  augmented  as  should  seem  to  the  ordinary  fit  and 
proper.  But  whether  this  power  was  explicitly  reserved 
or  not,  it  was  thought  an  antecedent  right  which  the  bishop 
might  claim  from  the  original  constitution  of  the  church. 
And  even  the  common  law  did  allow  and  enforce  this 
practice,  the  year  books  affirming,  that  the  ordinary  may 
increase  or  diminish  the  vicar's  portion.  And  for  any 
thing  which  appears  upon  record,  though  this  episcopal 
right  was  too  often  evaded  by  resort  to  the  court  of  Rome, 
yet  it  was  never  questioned  in  any  of  our  ecclesiastical  or 
civil  courts  before  the  Reformation  (e). 

And  so  much  concerning  the  original  appropriation  of 

churches.     We  come  next  to  consider  more  particularly 

the  endowment  of  vicarages  consequent  thereupon. 

What  appro-         An  appropriation  is  the  annexing  of  a  benefice  to  the 

prUtion  i«.        proper  and  perpetual  use  of  some  religious  body  politic, 

which  thereby  becomes  perpetual  incumbent.  At  first, 
appropriations  were  made  to  sole  corporations  spiritual,  as 
abbots,  priors,  &c,  who  could  perform  divine  service  in 

(e)  Rennet  on  Impropriations. 
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person,  but  were  afterwards  extended  to  corporations 
aggregate,  who  discharged  that  function  byavicar(/). 
But  though  appropriations  can  only  be  made  to  spiritual 
persons  who  are  bound  to  provide  for  the  service  of  the 
church  and  thereby  become  perpetual  parsons  (g),  yet 
divers  grants  of  parsonages,  &c,  were  made  by  the  crown 
at  different  times  to  laymen,  and  particularly  by  Hen.  8, 
which  are  confirmed  by  statute  31  Hen.  8,  c.  13,  ss.  18, 19. 
And  these  are  called  impropriations,  though  the  terms 
appropriate  and  impropriate  are  sometimes  used  indis- 
criminately, as  in  the  statute  29  Car.  2,  c.  8.  The  actores 
fabulce,  as  they  were  called  by  Dyer,  in  an  appropriation, 
are  the  patron,  king  and  ordinary ;  for  it  was  necessary 
that  the  patron  should  obtain  the  king's  license  in  chancery 
and  the  consent  of  the  ordinary,  as  both  the  king  and  ordi- 
nary had  an  interest  in  lapses  (which,  after  the  act  of 
appropriation,  could  not  take  place),  and  were  also  con- 
sidered to  be  proper  guardians  of  the  rights  of  the  church. 
If  the  benefice  was  fiill,  it  was  necessary  to  have  the  con- 
currence of  the  incumbent,  to  give  the  appropriation  im- 
mediate effect  (A). 

The  term  impropriate  is  used  as  synonymous  with 
appropriate  in  1  Eliz.  c.  19  (t).  In  a  petition  to  parlia- 
ment, temp.  Hen.  8,  the  term  is  impropried.  "  Churches 
in  proper  use  "  is  the  term  in  15  Kic.  2,  c.  6.  An  impro- 
priation (J),  of  which  there  are  in  England  three  thousand 
eight  hundred  and  forty-five,  is  properly  so  called  when  it 
is  in  the  hands  of  a  layman;  and  an  appropriation  is 
when  it  is  in  the  hands  of  a  bishop,  college,  religious  house, 
or  the  like,  though  sometimes  these  terms  are  confounded 
and  used  promiscuously.     Lord  Stowell  said, — 

"  It  must  be  evident  to  any  one  who  considers  the  his- 
tory of  impropriations,  that  a  lay  rector  cannot  have  cure 
of  souls :  and  the  statutes  (k)  of  dissolution  having  directed 
that  impropriations  should  be  held  by  laymen  as  they  were 
held  by  the  religious  houses  from  wnich  they  were  trans- 
ferred, it  may  be  convenient  that  this  point  should  be  a 
little  more  fully  considered. 

"  There  is  some  confusion  in  the  books  in  not  always 
distinguishing  between  two  sorts  of  appropriation  which 
were  fundamentally   different.      Appropriations    are  an 


(/)  Plow.  496,  497 ;  1  Black.         (*)   This  portion  of  the  statute 

Com.  384.  has  now  been  repealed. 

(g)  Hob.  307.  ( ; )  Ayliffe,  90. 

( h)  Plow.   497 ;     Grendon   v.  (k)  27  Hen.  8,  c.28;  31  Hen.  8, 

Bishop  of  Lincoln,  8  Rep.  11.  c.  13. 
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What  appro- 
priation is. 


abuse  which  took  their  rise  in  the  darker  ages.  They  are 
termed  usually  in  the  canon  law  '  annexiones,  donation**, 
unionesy  &c,  and  the  term  appropriation,  which  was 
borrowed  from  the  form  of  such  grant  *  in  proprios  usus,9 
appears  to  have  been  peculiar,  or  principally  confined  to 
England.  Ducange  cites  a  letter  from  England,  in  which 
it  is  used  (/)•  It  is  seldom,  indeed,  to  be  found  in  any 
foreign  canon  without  reference  to  this  country,  and 
there  is  scarcely  a  foreign  writer  who,  in  noticing  it, 
does  not  say,  quas  in  Anglia  vocant  appropriations. 

"There  were  two  sorts  of  appropriation,  or  rather 
appropriation  was  authorized  to  be  made  with  different 
privileges  in  two  forms  (m),  the  one  pleno  jure,  sive  utroque 
jure,  tarn  in  spiritualibus  quam  in  temporalibus,  where 
the  interests  in  the  benefice,  both  temporal  and  spiritual, 
were  annexed  to  some  religious  house,  and  the  other,  non 
utroque  jure »,  though  pleno  jure,  as  it  is  described,  in  tem- 
poralibus, where  temporal  interests  only  were  conveyed, 
such  as  the  tithes  or  patronage  of  the  benefice ;  but  the 
cure  of  souls  resided  in  an  endowed  perpetual  vicar. 

"  In  the  first  species,  the  religious  house  had  the  cure 
of  souls  and  all  rights,  and  performed  the  duties  of  the 
church  by  its  own  members,  or  by  stipendiary  curates,, 
and  the  distinction  on  this  point  is  summarily  described 
in  a  passage  from  the  proceedings  of  the  Court  of  Audi- 
ence:— 'Cum  ecclesia  conceditur  alicui  monaster  io,  pleno 
jure,  in  temporalibus,  tunc  episcopi  debent  instituere 
vicarium  perpetuum ;  ubi  vero  unitur  mensa*  episcopali, 
vel  abbatiali,  et  spectat  ad  ill  am,  pleho  jure,  tarn  in 
spiritualibus,  quam  in  temporalibus, — tunc  ponitur  in  ea 
presbyter  temporalis,  ad  nutum  removibilis,  ad  exercitium 
curo3,  qua  principaliter  residet  in  eo  cujus  mensce  est 
unita'(n).  This  description  of  these  two  species  of  ap- 
propriation is  to  be  met  with  also  in  frequent  passages 
of  tne  Aurea  summa  Hostiensis,&  learned  commentator  of 
the  thirteenth  century  (o). 


(2)  Gloss.  592. 

(in)  X.  5,  33,  3.  Panormitan 
et  Hostiensis,  in  loc.  cit. 

(n)  Vicar's  Plea,  107 ;  Selden 
on  Tithes,  c.  12 ;  Ayliffe's  Parer. 
86;  Lyndwood,  157,  158. 

(o)  "  Ubi  ecclesia  ad  monaste- 
rium  pertinet  pleno  jure,  habet 
mouasterium  in  e&  institutionem, 
destitutionem,  investituram,  fide- 
litatera,  obedientiam,  correc- 
tionera,  et  quaedam  alia:   epis- 


copns  nihilominus  desaper  est; 
nisi  privilegium,  vel  prascriptio, 
vel  contraria  consuetudo,  obest : 
sed  ubi  pleno  jure  non  pertinet, 
tunc  habet  ibi  monasterium  tem- 
poralis et  reprasentationem 
presbyteri  vicarii  tantum,  qui 
non  debet  ab  episcopo  recipi, 
nisi  permonachossufficiensportio 
assignetur."  On  a  further  dis- 
cussion how  the  bishop  could 
grant  such  powers  in  pleno  jure, 
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"  Against  holding  benefices  pleno  et  utroque  jure,  great 
complaints  were  made  in  the  Gallican  Church,  in  which 
on  no  subject  was  dissatisfaction  more  loudly  or  more  fre- 
quently expressed.  And  it  is  mentioned,  as  a  funda- 
mental maxim  in  that  church,  that,  since  the  Council  of 
Constance  (/?),  it  has  become  a  legitimate  cause  of  revo- 
cation in  that  kingdom. 

"  In  England  it  was  ordained  by  the  constitution  of 
Othobon  that  all  religious  houses  which  possessed  churches 
in  proprios  usus,  should  present  vicars  with  competent 
endowment  to  the  diocesan  for  institution,  within  the  space 
of  six  months ;  and  that  if  they  failed  so  to  do,  the  bishop 
was  empowered  to  fill  up  the  vacancy ;  this,  however, 
proved  insufficient  against  the  power  of  the  monks.  The 
civil  legislature  next  interfered,  and  passed  the  statutes 
15  Bic.  2,  c.  6,  4  Hen.  4,  c.  12,  which  require  that  vicar- 
ages should  be  regularly  endowed.  Such  was  the  general 
and  legal  character  of  appropriations  in  England  by  the 
canon  law,  and  by  the  statutes  of  the  realm.  The  vicarage 
became  a  benefice  with  cure  of  souls,  and  the  monks  held 
in  proprietatem,  in  some  sort,  as  a  lay  fee  "  (q). 

Before  the  General  Council  of  Lateran,  1179,  appro- 
priations might  have  been  made  to  laymen,  but  by  that 
council,  which  was  incorporated  into  the  English  law, 
laymen  were  made  incapable  of  appropriations  granted  to 
them  (r).  By  29  Hen.  8,  c.  28,  and  31  Hen.  8,  c.  13, 
the  statutes  of  the  dissolution  of  monasteries,  churches 
appropriate  were  granted  to  the  king,  and  his  grantees 
had  thereby  not  only  the  same  interest  in  the  appropria- 
tion that  the  religious  houses  had,  but  also  an  interest  by 
the  regal  grant  of  an  estate  given  them  by  parliament, 
and  consequently  had  a  fee  or  possession  which,  when  the 
statutes  of  dissolution  were  made,  was  not  of  spiritual 
cognizance  while  in,  the  hands  of  the  king,  and  therefore 
could  not  be  so  in  those  of  his  patentees. 


being  greater  than  what  he  him- 
self possessed,  the  answer  is, 
"non  potest  transferee,  nisi  ex 
causfi,  puta,  propter  paupertatem 
mensffi  retigiosorum,  qu»  non 
sufficit  ad  sustentationem  ipso- 
rum,"  &c.  Lib.  i.  296,  et  seq. 
De  officio  ordinarii. 
(p)  a.d.  1414,  Concil.  Gener. 


torn.  xii.  254 ;  Vicar's  Plea,  4. 

(q)  Lord  Stowell,  in  Duke  of 
Portland  v.  Bingham,  1  Consist. 
162 ;  Gibs.  719 ;  Mallet  v.  Trigg, 
1  Vera.  42. 

(r)  Decret.  Greg.  9,  1. 3,  t.  30, 
c.  19;  2  Inst.  641;  Bishop  of 
WwtotCs  case,  1  Salk.  136. 
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Sect.  3. — Endowment  of  Vicarages  upon  Appropriation. 

Restrictions  By  15  Bic.  2,  c.  6,  "  In  every  license  to  be  made  in 

by  statute.        tne  cnancery,  0f  the  appropriation  of  any  parish  church, 

it  shall  be  expressly  contained,  that  the  diocesan  of  the 
place,  upon  the  appropriation  of  such  churches,  shall 
ordain,  according  to  the  value  of  such  churches,  a  conve- 
nient sum  of  money  to  be  paid  and  distributed  yearly  of 
the  fruits  and  profits  of  the  same  churches,  by  those 
that  will  have  the  said  churches  in  proper  use,  and  by 
their  successors,  to  the  poor  parishioners  of  the  said 
churches,  in  aid  of  their  living  and  sustenance  for  ever ; 
and  also  that  the  vicar  be  well  and  sufficiently  endowed." 

And  by  4  Hen.  4,  c.  12,  "  From  henceforth,  in  every 
church  appropriated,  there  shall  be  a  secular  person  or- 
dained vicar  perpetual,  canonically  instituted  and  in- 
ducted, and  covenably  endowed  by  the  discretion  of  the 
ordinary,  to  do  divine  service,  and  to  inform  the  people, 
and  to  keep  hospitality  there :  and  no  religious  shall  in 
any  wise  be  made  vicar  in  any  church  appropriated. 

From  henceforth.] — This  statute  extends  not  to  appro- 
priations made  before  this  time  (s). 

There  shall  be  a  secular  Person  ordained  Vicar  Per- 
petual.']— In  the  case  of  Bonsey  v.  Lee  (1684),  it  was 
decreed,  that  where  there  is  no  vicarage  endowed,  the 
impropriator  of  the  small  tithes  is  bound  to  maintain,  a 
priest ;  and  upon  an  information  by  the  attorney-general 
for  that  purpose,  the  king  may  assign  to  the  curate  such 
an  allowance  or  proportion  of  the  small  tithes  as  he  shall 
think  fit :  but  otherwise  it  is,  where  the  vicar  is  endowed, 
though  but  of  never  so  small  a  matter  (t). 

In  appropriated  churches,  where  no  vicar  has  been  en- 
dowed, the  officiating  minister  is  appointed  by  the  appro- 
priator  or  impropriator,  and  is  called  perpetual  curate  (u). 

Instituted  and  inducted."] — Institution  and  induction 
seem  to  be  the  specific  difference  between  a  vicar  and  a 
perpetual  curate  :  both  can  only  be  in  a  church  that  was 
appropriated.  But  this  must  be  understood  only  where 
tne  curacy  is  parochial ;  for,  as  to  curates  of  chapels,  there 
seems  to  be  no  similitude  between  them  and  curates  of 
parishes.  But  yet  it  seems  this  cannot  be  so:  for  then 
gucere,  what  is  the  difference  between  a  donative  vicarage 
and  a  perpetual  curacy  ?  for  it  is  commonly  said,  that 
vicarages  may  be  donative,  and  even  rectories  may  be  so. 
And   yet  it  is  contrary  to  this  act  that  any  vicarage, 

(*)  2  Roll.  Rep.  127.  (u)  Note  to  Bl.  Com.  vol.  i.  387. 

(t)  1  Vera.  247.  Ed.  Christian. 
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created  on  an  appropriation  since  the  act,  should  be  dona- 
tive: and  therefore  donative  vicarages  must  have  been  such 
as  were  made  on  appropriations  before  the  act,  or  upon 
appropriations  ad  mensam  monachorum,  which  are  not 
within  the  act ;  and  these  last,  if  any  such  there  were, 
seem  to  differ  only  in  name  from  perpetual  curacies.  A 
vicar  is  in  for  life ;  a  curate,  as  it  seems,  at  will  (x).  The 
former  is  always  (qu.  or  at  least  usually)  endowed,  the 
latter  never  (y),  except  since  Queen  Anne's  bounty  (*).  •  A 
donative  is  always  endowed,  but  a  perpetual  curacy  is 
never,  as  it  seems  (a).  And  if  so,  then  the  endowment  is 
a  specific  difference  between  a  donative  vicarage  and  a 
perpetual  curacy.  Note  also,  where  there  is  a  curate,  the 
parson  is  incumbent ;  where  there  is  a  vicar,  the  vicar  is 
incumbent  (b). 

Covenably  endowed.] — So  as  without  endowment,  the 
appropriation  was  not  good  (c). 

By  the  Discretion  of  the  Ordinary*] — Before  this  it 
could  not  be  done  but  with  the  consent  of  the  patron  ;  but 
there  was  no  necessity  of  the  license  of  the  king  (as  in  the 
case  of  appropriation;,  because  no  damage  accrued  to  the 
crown  (a). 

No  Religious  shall  in  any  wise  be  made  Vicar  in  any 
Church  appropriated.] — But  if  the  benefice  was  given  ad 
mensam  monachorum,  and  so  not  appropriated  in  the 
common  form,  but  granted  by  way  of  union  plenojure;  in 
that  case  it  was  served  by  a  monk  of  their  own  body,  who 
was  removable  at  their  own  pleasure.  Which  is  the  foun- 
dation of  our  perpetual  curacies,  where  the  impropriators 
are  bound  to  provide  divine  service,  but  may  do  it  by  a 
curate,  not  instituted,  but  only  licensed  by  the  bishop.  So 
the  monks  served  them ;  and  because  the  acts  of  dissolu- 
tion gave  the  lands  to  the  king  in  such  manner  and  form 
as  the  monks  held  them,  they  who  derive  from  the  crown 
have  reckoned  themselves  under  no  restraint  to  present  a 
vicar  to  the  bishop  for  institution.  But  though  the  canon 
law  is  clear  that  such  benefices  as  were  united  menses 
monachorum  might  be  served  by  monks  (e),  without  insti- 
tution ;  yet  the  law  also  was  that  in  case  such  cures  were 
supplied  by  seculars  they  must  have  institution ;  and  there 
being  now  no  supply  but  by  seculars,  it  seems  to  follow 


(a?)  Bunb.  234.  (c) 

(y)  Bunb.  273.  (d) 

(z)  Vide  1  Geo.  1,  at.  2,  c.  10.  («) 


12  Co.  4. 
,  r  2  Roll.  Abr.  334. 
(e)  As  to  nunneries,  that  was 


(a)  Bunb.  234. not  so.    Dugd.  Warw.  750— 752. 


(6)  Serjt.  Hill's  MS.  Notes. 
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Restrictions 
by  statute. 


Act  of  endow- 
ment. 


that  by  law  no  benefices  can  be  now  served  by  stipendiary 
curates  without  institution :  but  the  received  practice  is 
otherwise  (ff). 

It  was  only  in  later  times  that  monks  were  allowed  to 
be  ordained  by  the  bishop  of  the  diocese,  and  were  fre- 
quently advanced  to  the  highest  offices  in  the  church;  they 
were  always  held  to  be  incapable  of  a  cure  of  souls  without 
dispensation  (h\  But  having  succeeded  in  procuring  a 
vast  number  of  benefices  to  be  appropriated  to  their  re- 
ligious houses,  they  were  frequently  not  content  with 
naming  clerks  to  serve  them,  who  were  to  be  ordained, 
instituted,  and  governed  by  the  bishop,  but  thought  fit  to 
serve  the  churches  themselves,  and  often  pretended  that 
the  government  of  the  bishop  was  incompatible  with  the 
regulations  of  their  orders.  These  usurpations  rendered 
them  unpopular  both  with  the  laity  and  clergy  (i).  In  the 
canon  law  we  find  several  regulations  to  secure  a  fit  allow- 
ance to  the  clerks  who  serve  appropriated  churches,  which 
allowance  might  be  made  a  condition  of  their  ordination, 
and  if  then  neglected  might  afterwards  be  assigned  by  the 
bishop  (A).  A  better,  though  in  order  of  time  a  later 
remedy,  was  applied  here  by  15  Ric.  2,  c.  6,  which,  as  Dr. 
Gibson  observes,  makes  a  sufficient  endowment  a  condition 
not  of  admitting  the  clerk,  but  of  appropriating  the  bene- 
fice (/).  This  act  passed  at  the  earnest  complaint  of  the 
commons  against  the  abuses  of  appropriations  (m). 

The  act  of  endowment  by  the  bishop  might  be  made 
either  in  the  act  of  appropriation,  or  by  a  subsequent  act 
and  a  separate  instrument.  Which  is  mentioned  in  this 
place,  that  in  searching  for  endowments  in  the  registries  of 
bishops,  or  the  Court  of  Augmentations,  neither  the  one 
nor  the  other  should  be  neglected ;  for  although  a  separate 
act  or  instrument  of  endowment  may  not  be  found,  yet  it 
is  possible  the  endowment  may  have  been  made  in  the  act 
of  appropriation  (n). 

If  the  body  corporate  be  now  in  being  to  which  the 
church  is  appropriated,  as  all  the  old  cathedrals  are ;  or  if 
the  impropriation  were,  at  the  dissolution  of  the  monastery, 
given  to  any  cathedral  or  collegiate  church  that  now  is ; 
the  most  probable  place  to  find  the  endowment  of  it  is  in 
the  archives  of  that  church :  if  not,  perhaps  it  may  be 
found  in  the  Augmentation  Office.     But  it  is  to  be  feared 


(g)  Gibs.  717;  6  Mod.  230. 
(h)  Lindwood,  306. 
(i)   See  X.  3,  37;  1  Clem.  1, 
5;  and  AylinVs  Par.  371. 


(fc)  Clem.  3, 14, 1. 
(0   Gib.  Cod.  716. 
(7/1)  Rot.  Par.  15  R.  2,  38. 
(«)  Gibs.  719. 
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that  most  of  the  endowments  are  now  lost,  at  least  to  us, 
by  being  carried  to  Rome  at  the  dissolution  of  monas- 
teries (o). 

Upon  the  making  an  appropriation,  an  annual  pension  Pension  ro- 
was  reserved  to  the  bishop  and  his  successors,  commonly  Mrv<*j  in  tho 
called  an  indemnity,  and  payable  by  the  body  to  whom  the  ££  CD  ow" 
appropriation  was  made.     The  ground  of  which  reserva- 
tion, in  an  ancient  appropriation  in  the  registry  of  the 
Archbishop  of  Canterbury,  is  expressed  to  be,  for  a  re- 
compense of  the  profits  which  the  bishop  would  otherwise 
have  received  during  the  vacation  of  such  churches  (  »). 

A  vicarage  by  endowment  becomes  a  benefice  distinct  Vicampp,  a 
from  the  parsonage.  As  the  vicar  is  endowed  with  sepa-  ^lQCt  beue" 
rate  revenues,  and  is  now  enabled  by  the  law  to  recover 
his  temporal  rights  without  aid  of  parson  or  patron ;  so  has 
he  the  whole  cure  of  souls  transferred  to  him  by  institution 
from  the  bishop.  It  is  true  in  some  places  both  the  parson 
and  the  vicar  used  to  receive  institution  from  the  bishop  to 
the  same  church,  as  it  is  in  the  case  of  irinecures,  the 
origin  of  which  was  thus :  The  rector  ^with  proper  con- 
sent) had  a  power  to  entitle  a  vicar  in  his  church  to 
officiate  under  him,  and  this  was  often  done ;  and  by  this 
means  two  persons  were  instituted  to  the  same  church,  and 
both  to  the  cure  of  souls,  and  both  did  actually  officiate. 
So  that  however  the  rectors  of  sinecures,  by  having  been 
long  excused  from  residence,  are  in  the  common  opinion 
discharged  from  the  cure  of  souls  (which  is  the  reason  of 
the  name) ;  and  however  the  cure  is  said  in  the  law  books 
to  be  in  them  habitualiter  only ;  yet  in  strictness  of  law, 
and  with  regard  to  their  original  institution,  the  cure  is  in 
them  actualiter,  as  much  as  it  is  in  the  vicar  (q).  Sine- 
cures, however,  have  now  been  almost  entirely  abolished. 

The  parson  by  making  the  endowment  acquires  the  Patronage. 
patronage  of  the  vicarage.  For  in  order  to  the  appropria- 
tion of  a  parsonage  the  inheritance  of  the  advowson  was  to 
be  transferred  to  the  corporation  to  which  the  church  was 
to  be  appropriated ;  and  then  the  vicarage  being  derived 
out  of  die  parsonage,  the  parson  of  common  right  must  be 
patron  thereof.  So  that  if  the  parson  makes  a  lease  of  the 
parsonage  (without  making  a  special  reservation  to  himself 
of  the  right  of  presenting  to  tie  vicarage)  the  patronage 
of  the  vicarage  passes  as  incident  to  it  (r.)  But  it  was 
held  in  the  21  Jac.  1,  that  the  parishioners  may  prescribe 

!o)  Johns.  239.  Britton  and  Wade'*  case,  1  Sid. 

P)  Gibs.  719.  426. 

(</)  Gibs.  719  ;  Cro.  Jac.  518 ;  (/•)  2  Roll.  Abr.  59. 
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Patronage.        for  the  choice  of  a  vicar.     And  before  that,  in  the  16  Jac. 

1,  in  the  case  of  Shirley  and  Underhill,  it  was  declared 
by  the  court  that  though  the  advowson  of  the  vicarage  of 
common  right  is  appendant  to  the  rectory,  yet  it  may  be 
appendant  to  a  manor,  as  having  been  reserved  specially 
upon  the  appropriation  ($). 

Lord  Stowell,in  the  Duke  of  Portland  v.  Bingham  (i)9 
insists  much  upon  the  distinction  between  a  lay  and  spiritual 
rector.  "  Nothing  can  be  more  clear  (he  observes)  than 
that  the  former  has  not  cure  of  souls  in  fact,  or  in  pre- 
sumption, of  law ;  for  as  to  what  is  said  in  some  books, 
that  he  may  have  it '  habitualiterj  it  is  a  distinction  which 
more  properly  applies  to  cases  of  another  description  where 
there  is  a  spiritual  rector,  but '  sine  curd,'  and  an  endowed 
spiritual  vicar  of  the  same  church,  who  has  the  '  cura  ani- 
marum  actualiterj  whilst  the  other  is  said  to  possess  it 
only  '  habitualiter* "  And  he  does  not  seem  to  be  certain 
that  the  patronage  necessarily,  ex  vi  termini,  belongs  to  a 
lay  rector,  and  thinks  that  the  decision  of  Dixon  v.  Ker- 
shaw (u)  determines  the  right  of  patronage  to  a  chapel 
appendant  to  the  vicarage  in  favour  of  the  vicar.  In 
Mallet  v.  Trigg ,  Lord  Northington  said  "there  was  a 
great  difference  as  to  the  parson's  right  of  naming  or 
choosing  his  vicar,  where  the  parson  was  of  a  lag  fee,  and 
where  he  had  a  cure  of  souls  ;  for  in  the  latter  case  there 
was  reason  he  should  approve  of  the  man  who  was  to  act 
under  him  in  so  high  a  trust"  (x).  Godolphin  says  (y), 
"  The  vicar  is  usually  appointed  and  allowed  to  serve  the 
cure  by  him  who  hath  the  impropriation  of  the  parochial 
tithes ;"  and  (*),  "  The  parson,  and  not  the  patron  of  the 
parsonage,  of  common  right  is  patron  of  the  vicarage,  for 
that  is  derived  out  of  the  parsonage  :  dubitatur,  17  Edw. 
3,  51,  6  ;  contra,  5  Edw.  2,  quare  impedit,  165,  per  Pass. ; 
and  if  a  person  appropriate  create  a  vicarage,  he  shall  be 
patron  thereof,  17  Edw.  3,  51.  He  is  both  parson  and 
patron  (a).  So  likewise  if  there  be  a  vicar  and  parson 
appropriate,  the  ordinary  and  the  parson  appropriate  may 
in  time  of  vacation  of  the  vicarage  reunite  the  vicarage  to 
the  parsonage"  (b). 

Sometimes,  upon  appropriation,  the  right  of  presenting 
the  vicar  was  given  to  the  bishop,  probably  to  induce  his 
consent,  as  appears  from  divers  instances. 

(«)  GibB.  719;  Moore,  894;  2  <y)  P  197. 

Roll.  Rep.  304.  (*)   P.  199. 

(0   1  Consist  162.  (a)  See  Roll.  Abr.  Vicarage. 

(u)  Ambler's  Rep.  329.  (6)  Mich.  7  Jac.  B.  R.,  Staf- 

(x)  1  Vera.  42.  ford's  case. 


PARSONS  OB  RECTORS  OR  VICARS.  281 

There  were  no  vicarages  at  common  law :  or,  in  other  Vicar  only 
words,  no  tithes  or  profits  of  any  kind  do  dejure  belong  to  entitled  by 
the  vicar,  but  by  endowment  or  prescription,  which  cannot  ^^ription.0* 
be  presumed,  but  must  be  shown  on  the  part  of  the  vicar. 
For  which  reason  the  payment  of  tithes  to  ther  parson  was 
prima  facie  a  discharge  against  the  vicar  (c). 

Vicarages  are  usually  supposed  to  have  begun  in  the 
eighth  year  of  Henry  III. ;  but  they  are  to  be  met  with  as 
early  as  the  time  of  King  John.  It  would  seem  there  is 
an  instance  of  the  appointment  of  a  perpetual  vicar  in  the 
reign  of  Henry  II.  (d). 

The  first  endowment  of  the  vicar  cannot  be  prescribed  Authority  of 
against  by  the  parson.  This  was  adjudged  in  the  case  of  endowments. 
Ptingle  v.  Child  (2  Jac.  1)  (e).  Which  original  endow- 
ments therefore  being  of  such  authority  as  no  time  can 
destroy;  and  such  causes  between  parson  and  vicar  as 
relate  to  them  or  depend  on  them  being  also  cognizable  in 
the  spiritual  court :  €t  it  were  much  to  be  wished,"  says  Dr. 
Gibson, "  for  the  sake  of  the  poor  vicars,  that  diligent  search 
were  made  after  them  in  the  ecclesiastical  offices  and  other 
repositories  of  records,  in  order  to  .bring  to  light  as  many 
as  can  possibly  be  found.  Especially,  since  it  hath  been 
also  adjudged  that  if  a  vicar  hath  used  time  out  of  mind, 
or  for  a  long  time,  to  take  particular  tithes  or  profits,  he 
shall  not  lose  them,  because  the  original  endowment  is 
produced  and  they  are  not  there :  but  inasmuch  as  every 
bishop  had  an  indisputable  right  to  augment  vicarages  as 
there  was  occasion,  and  this,  whether  such  right  was  re- 
served in  the  endowment  or  not ;  the  law  will  presume  that 
this  addition  was  made  by  way  of  augmentation  "  (f). 

The  loss  of  the  original  endowment  is  supplied  by  pre-  Prescription 
scription ;   that  is,  if  the  vicar  has  enjoyed  this  or  that  ^ere  ""L . 
particular  tithe  by  constant  usage,  the  law  will  presume  i^t. 
that  he  was  legally  endowed  with  it  by  the  same  reason 
that  it  presumes  some  tithes  might  be  added  by  way  of 
augmentation,  which  were  not  in  the  original  endow- 
ment (jj). 

It  has  been  said  that  all  compositions  for  the  endow-  Trial  of  en- 
ments  of  vicarages  shall  be  expounded  by  the  judges  of  the  dowments. 
common  law,  and  if  the  spiritual  courts  meddle  with  that 
matter,  they  are  to  be  prohibited  (A). 


(c)  Gibs.    719 ;    Palm.    113  ;  (/)  Gibs.  720. 

Yelv.  86;  4  Mod.  184.  (<rt  Gibs,  720;    2  Keb.  729; 

(d)  See  case  referred  to,  also  Hardr.  328. 

cited  Palm.  R.  113,  Britton  and  (h)  Wats.  c.  39 ;   Litt.  Rep. 

Ward's  case.  263. 

(e)  Noy,  3 ;  Moore,  761,  780. 
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Trial  of  en-  gu^  where  the  dispute  is  between  rector  and  vicar, 

owmen  .  being,  both  spiritual  persons,  it  seems  that  the  proper 
cognizance  of  the  cause  belongs  to  the  ecclesiastical 
judge  (tj. 

6.,  vicar,  sues  in  the  Ecclesiastical  Court  the  dean  and 
chapter  of  Wells,  parson  of  a  church,  for  a  pension,  and 
they  pray  a  prohibition,  and  it  was  denied,  for  that  pension 
is  a  spiritual  thing  for  which  the  vicar  may  sue  in  the 


spiritual  court  (A.  So,  too,  in  the  Vicar  of  Halifax's 
case,  where  a  chaplain  sued  a  vicar  fir  a  ealarv,  and  the 
latter  applied  for  a  prohibition,  partly  on  the  ground  that 
prescription  for  salary  was  triable  at  common  law :  it  was 
said  by  Yelverton,  "  The  salary  is  spiritual  as  well  as  the 
cure  itself  is  spiritual,  for  which  it  is  to  be  paid  "  (k). 

It  sometimes  happens  that  there  is  a  lay  impropriator 
and  no  vicar  but  a  perpetual  curate,  in  which  case  it  seems 
that  the  rights  of  the  former  are  very  extensive.  The  fol- 
lowing opinion  of  Lord  Stowell  was  given  upon  a  case  laid 
before  him  while  an  advocate.  It  related  to  the  chapel  of 
Hot  Wells,  Clifton.  But  the  main  questions  were  as  to 
the  extent  of  the  rights  of  a  lay  impropriator  where  there 
was  no  vicar,  and  as  to  his  power  of  conveying  away  a 
parcel  of  such  rights.  The  facts  of  the  case  may  be  suffi- 
ciently inferred  from  the  opinion  as  to  the  points  of  law 
which  were  raised  upon  its  consideration. 

Opinion. 

Lord  Stoweira  (I.)  "  The  title  to  the  possession  of  the  curacy  and  to 
opinion  as  to  future  presentation  seems  to  me  to  be  free  from  objection, 
lay  impro-°f  *  as  &*  as  I  can  ju<Jge  of  it ;  but  for  greater  certainty,  I 
priator  where  would  advise  Mr.  Taylor  (perpetual  curate,  and  possessed 
there  is  no        by  deed  of  the  right  to  nominate  perpetual  curate)  to  take 

the  opinion  of  an  eminent  practiser  in  Chancery  or  con- 
veyancer ;  matters  of  title  being  within  their  peculiar  pro- 
vince, and  the  title  to  this  sort  of  property  is  governed  by 
same  rules  on  which  titles  to  other  property  depend. 

(2.)  "  I  must  observe  that  Mr.  Womall's  (the  impropria* 
tor's)  rights  are  very  differently  described  in  this  case :  in 
the  query,  it  is  said  he  is  entitled  only  to  the  tithes ;  but 
in  the  body  of  the  case  it  is  stated,  that  in  his  conveyance 
he  takes  not  only  '  tithes  great  and  small,  but  likewise  all 
oblations,  conventions,  and  offerings  to  the  impropriate 
parsonage  belonging.'    I  should  therefore  conceive  that 

(t)  2  Brownl.  36.    See,  how-      Chapter  of  Wells,  Noy's  Rep. 
ever,  Moore,  457.  (k)  See,  too,  the  case  in  Dyer, 

(j)    Goodwin    v.    Dean    and      58,  pi.  4. 


vicar. 


PARSONS  OB  RECTORS  OR  VICARS.  283 

he  is  completely  seised  of  the  impropriate  parsonage,  with 
the  exception  of  the  Tight  to  the  nomination  to  the  curacy, 
the  chancel  vault,  and  the  garden  and  paddock  tithes  con- 
veyed to  Mr.  Taylor.  In  all  other  respects  I  presume  he 
is  impropriator,  with  all  rights ;  and  the  rights  of  an  im- 
propriator, where  there  is  no  vicar,  but  only  a  perpetual 
curate,  are  certainly  very  extensive.  These  rightB  may  be 
restrained  by  the  particular  local  custom  and  usage ;  and  the 
perpetual  curate  has  in  many  cases  acquired  an  extensive 
possession  of  the  soil  of  the  churchyard.  But  I  take  it 
that  of  common  right  it  belongs  to  the  impropriator,  and 
unless  the  curate  can  show  use  and  possession  against 
him,  the  title  of  the  impropriator  is  better  than  that  of  the 
curate. 

(3.)  "  The  power  of  granting  the  churchyard  ground  for 
the  enlargement  of  the  chancel  belongs  to  the  bishop,  with 
the  consent  of  the  impropriator  (to  whom  the  chancel  un- 
doubtedly belongs),  and  with  the  consent  likewise  of  the 
parish,  who  have  a  right  and  interest  in  the  churchyard  for 
the  purpose  of  sepulture :  this  consent  of  the  parish  will  be 
implied  if  they  do  not  oppose  the  grant  of  a  faculty. 

(4.)  "  Though  Mr.  Womall  has  granted  away  the  chancel 
vault,  he  is  still  entitled  to  all  the  parts  of  the  chancel  save 
the  vault ;  for,  being  originally  entitled  to  the  whole,  he  is 
still  entitled  to  every  part  which  he  has  not  parted  with  by 
express  alienation.  '  * 

(5  and  6.)  "  And  with  respect  to  the  property  of  fees  in 
the  churchyard  and  the  right  of  planting  trees  therein, 
these  will  depend  upon  the  question,  Who  is  the  proprietor 
of  the  soil  ?  I  do  not  think  that  Mr.  Taylor  is  entitled  to 
the  soil  by  virtue  of  his  purchase,  for  he  has  purchased 
only  the  nomination  to  the  curacy,  the  chancel  vault,  and 
the  garden  and  paddock  tithes.  If  he  is  entitled,  it  must 
be  not  as  patron  of  the  curacy,  but  as  being  actual 
curate;  and  I  have  already  observed  that,  in  order  to 
determine  that  point,  Mr.  Taylor  must  ascertain  the  rights 
of  exclusive  ownership  have  been  exercised  in  this  church- 
yard by  predecessors,  the  curates.  If  he  cannot  show 
any,  I  am  afraid  it  will  be  difficult  to  maintain  his  title 
against  the  impropriator.  Care  should  have  been  taken 
by  Mr.  Taylor  in  the  original  purchase  to  include  all  these 
rights. 

(7.)  "  If  by  pews  are  meant  the  pews  in  the  body  of 
the  cnurch,  I  do  not  think  that  Mr.  Womall  has  any 
right  therein.  They  belong  to  the  parish,  subject  to  the 
authority  of  the  ordinary.  I  do  not  see  any  pretence  of 
right  that  Mr.  Womall  can  have  to  call  upon  any  per-. 
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the  rights  of 
a  lay  impro- 
priator where 
there  is  no 


near. 


Lord  StowelTs  son  there  to  exhibit  his  title.      In   the  chancel  he  may 
opinion  as  to     have  a  power  of  disposing  of  pews,  subject,  however,  to 

the  control  of  the  ordinary,  if  he  exercise  that  power  im- 
properly. 

i8.)  "  It  is  impossible  to  dispossess  Mr.  Taylor  himself 
lis  curacy ;  but  supposing  that  the  right  of  nomination 
could  be  wrested  from  him,  and  a  curate  appointed  who 
was  not  of  his  nomination,  I  think  the  consent  of  that 
curate  might  be  held  necessary  to  the  performance  of  divine 
service  in  that  chapel. 

(9  and  12.)  "  Appear  to  be  the  same.  I  think  that 
Mr.  Taylor,  uniting  in  himself  the  rights  of  perpetual 
curate  of  the  parish  and  likewise  of  proprietor  of  this 
chapel,  by  virtue  of  having  built  it  (though  I  observe  that 
in  the  petition  to  the  bishop  it  is  mentioned  to  have  been 
built  partly  by  the  contributions  of  divers  persons),  is  not 
obliged  to  keep  this  chapel  open,  though  if  other  persons 
were  contributors,  and  have  an  interest  therein,  they  would 
have  a  right  to  share  in  any  new  application  that  might  be 
made  of  this  building. 

(10.)  "  I  think  the  application  of  sacramental  money 
perfectly  proper  (partly  to  repair  of  church,  partly  to  the 
poor). 

f  11.)  "  I  do  not  think  that  anybody  is  subject  to  an 
obligation  of  rebuilding  this  chapel  if  it  be  burnt  down. 

(13.)  "  Question. — -Can  Mr.  Taylor  put  a  lock  upon  the 
open  seats  and  benches  within  an  inclosure,  and  demand 
payment  previously  to  admitting  people  ? 

"  I  think  Mr.  Taylor  -has  a  legal  right  to  do  what  is 
suggested,  because  I  do  not  see  that  anybody  has  a  right 
to  claim  seats  in  this  chapel,  excepting,  perhaps,  the  re- 
presentatives of  those  who  contributed  to  the  erection. 
I  need  not  recommend  Mr.  Taylor  to  use  his  legal  rights 
with  caution  and  moderation.  "  Wm.  Scott." 

Mr.  (after  Lord  Chief  Justice)  Mansfield  was  consulted 
upon  the  same  case,  and  gave  the  following  opinion : — 

"  I  think  it  very  doubtftd  whether  any  conveyance  of 
a  right  to  nominate  the  curate  separate  and  distinct  from 
the  rectory  can  be  good  in  law.  The  nomination  of  a 
curate  being  a  duty  incumbent  upon  the  impropriate 
rector,  and  to  be  enforced  against  him  if  the  service  of 
the  church  is  neglected,  by  a  sequestration  of  the  right  of 
the  rectory.     Otnerwise  it  was  a  good  conveyance. 

"  J.  Mansfield, 
«  Temple,  Feb.  2,  1796." 

And  in  the  case  of  Drake  v.  Taylor,  the  vicar  libelled 
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for  tithes  of  turnips,  and  laid  his  title  to  them  by  pre- 
scription and  endowment.  The  defendant  pleaded  that 
there  is  a  rectory  impropriate,  and  that  time  out  of  mind 
the  rector  has  taken  tithes  of  turnips;  and  he  moved 
for  a  prohibition  and  obtained  a  rule  unless  cause  showed ; 
and  it  was  insisted  that  in  this  case  both  the  parties  are 
not  ecclesiastics,  for  the  libel  is  against  a  parishioner,  and 
it  lay*  a  custom  which  is  deni3  and  xnust  be  iried  by 
the  common  law.  But  by  Parker,  Chief  Justice,  and  the 
court :  Though  both  parties  are  not  ecclesiastics,  yet  the 
thing  in  controversy  belongs  either  to  one  ecclesiastic  or 
another,  for  either  the  rector  is  entitled  to  the  tithes  or  the 
vicar,  and  what  matter  is  it  to  the  parishioner  who  has 
them,  for  he  can  only  pay  them  to  one.  This  is  properly 
a  dispute  what  belongs  to  the  vicar  upon  the  endowment, 
and  that  evidence  which  will  entitle  him  to  a  sentence 
below  will  not  enable  him  to  recover  here ;  and  if  we 
should  grant  a  prohibition  in  order  to  try  the  custom, 
yet  that  will  not  determine  the  question  upon  the*  endow- 
ment, and,  therefore,  we  ought  not  to  draw  them  out  of 
that  court,  which  may  properly  determine  the  whole 
matter.  And,  besides,  in  the  Spiritual  Court  fifty  years 
make  a  prescription,  though  they  will  not  here.  And  the 
rule  for  a  prohibition  was  discharged  (/). 

But  the  Courts  of  Equity  frequently  determine  upon 
the  interpretation  of  endowments. 

Any  words  in  an  endowment  being  doubtful,  shall  be  Favourable 
interpreted  by  practice,  and  to  the  advantage  of  the  vicar,  construction. 
So,  in  the  case  of  Barsdale  v.  Smith,  though  garba  in  the 
common  acceptation  relates  to  corn,  yet  it  appearing  that 
the  custom  had  been  for  the  vicar  to  have  tithe  hay,  this 
was  adjudged  sufficient  to  extend  it  to  tithe  hay  (m).  And 
the  same  thing  was  adjudged  in  the  case  of  tithe  wood,  as 
given  by  the  term  altaragia9  upon  the  same  foundation 
of  custom,  in  the  case  01  Reynolds  v.  Green  (n) ;  or  if 
given  there  under  the  name  minuta  decimal ;  custom 
changes  a  great  tithe,  as  wood  is,  into  small.  Upon  the 
occasion  of  which  case,  it  was  said,  that  the  word  altar- 
agium  shall  be  expounded  according  to  use.  'And  Bishop 
Stillingfleet  observed,  that  in  the  settlement  of  the  altarage 
of  Cockrington  by  Grosthead,  bishop  of  Lincoln,  not  only 
oblations  and  obventions?  but  the  tithes  of  wool  and  lamb, 
were  comprehended  under  that  name  (0). 

(I)  Str.  87;  Cheesemany.  He-         (0)  Gibs.  719,  720;  Twiss  v. 

vey,  Willes,  680,  ace.  Brazennose  College,  Hardw.  328; 

(m)  Cro.  Eliz.  633.  2  Roll.  161,  and  334, 140,  L  23. 
(»)  2  Bulst.  27. 
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Favourable  And  in   the  case   of  Franklyn  v.    The  Master   and 

construction.     Brethren  of  St.  Cross  (1721),  it  was  decreed,  that  where 

altaragium  is  mentioned  in  old  endowments,  and  sup- 
ported by  usage,  it  will  extend  to  small  tithes,  but  not 
otherwise  (/?)• 

The  most  difficult,  though  most  common  question,  that 
relates  to  the  interpretation  of  endowments  is,  what  the 
vicar  shall  have  in  virtue  of  the  phrase  minutes  decimal  {q). 

Where  a  vicar  was  endowed  to  have  the  third  part  of 
all  the  tithe  corn  of  such  a  manor  ;  it  was  adjudged,  that 
he  should  have  tithes  of  Hie  freeholders,  as  well  as  of  the 
demesnes  of  the  manor  (r).  The  reason  of  the  doubt  was, 
that  freeholders,  strictly  speaking,  were  not  parcel  of  the 
manor,  as  such:  but  it  was  resolved,  in  favour  of  the 
vicar,  that  the  word  manor  there  should  signify  the  pre- 
cincts of  the  manor.  And  so,  where  the  endowment  is  so 
expressed,  that  only  tithe  corn  is  reserved  to  the  parson ;  by 
construction  of  law,  all  the  rest  falls  to  the  vicar  (*). 

In  the  aforesaid  case  of  Franklyn  v.  The  Master  and 
Brethren  of  St  Cross,  although  by  the  endowment  the 
vicar  was  to  find  the  sacrament  wine,  yet  the  court  were 
of  opinion  it  should  be  found  by  the  parishioners,  accord- 
ing to  the  rubric  in. the  Book  of  Common  Prayer  (t). 

Where  a  rectory  was  granted  by  the  crown  in  22  Edw.  6, 
with  license  to  appropriate  and  a  direction  to  appoint  a 
vicar,  and  endow  him  with  a  dwelling-house :  and  on  the 
appropriation  to  endow  him  also  witn  a  specified  annual 
pension  or  portion  for  his  food  and  sustentation :  and  it 
appeared  that  there  had  been  a  vicar  through  all  subse- 
quent time,  and  that  such  vicar  had  for  a  great  number  of 
years  back  received  from  the  lessees  of  the  rectory  for  the 
time  being  a  larger  sum  than  the  pension  specified  in  the 
grant ;  but  no  instrument  of  the  endowment  nor  evidence 
of  the  existence  of  such  was  produced,  from  the  absence  of 
which  it  was  contended  that  the  terms  of  the  grant  had  not 
been  complied  with,  and  that  the  payment  by  lessees  was 
a  voluntary  payment  by  impropriators,  and  determinable 
at  their  pleasure.  The  court  held,  that  after  so  long  a 
possession,  it  might  be  presumed  that  an  endowment  had 
been  made  according  to  the  terms  of  the  grant,  and  that 
the  vicarage  had  been  subsequently  augmented  (u). 

An  endowment  of  tithes  without  usage  fails  (x).     In 

(p)Bunb.  79.  (t)  Bunb.  79. 

(q)  Gibs.  720.  (w)  Imman  v.  Wharmby,  1  Y. 

(r)  Owen,  58,  74 ;  Cro.  Eliz.      &  J.  545. 
463.  (x)  Anon.  Lofft,  66. 

(«)  2  Roll.  Abr.  335. 
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an  action  on  2  &  3  Edw.  6,  c.  13,  by  a  vicar  or  his  lessee, 
for  not  setting  out  small  tithes,  the  plaintiff  must  hare 
either  produced  the  endowment  or  proved  a  prescriptive 
perception  of  the  tithes  (y).  In  ravour  of  a  long  con- 
tinued enjoyment  of  tithes,  in  conformity  with  successive 
recitals  in  old  leases,  the  court  will  presume  performance 
of  a  condition  to  endow,  &c,  and  adopt  every  other  pre- 
sumption necessary  to  give  effect  to  such  title  so  sup- 
ported (z).  Nevertheless,  it  was  decided,  in  the  case  of 
Lady  Dartmouth  v.  Roberts  (a),  that  in  favour  of  un- 
interrupted enjoyment  by  the  perception  of  tithe  hay  by 
plaintiff  and  his  ancestors,  although  an  endowment  of 
the  vicarage  of  1253  with  the  said  tithe  be  shown,  it  shall 
be  presumed  that  the  tithes  came  into  lay  hands  before 
the  restraining  statutes. 

In  an  action  under  the  old  law  by  a  vicar  for  not  setting  Evidence  of 
out  predial  tithes,  proof  of  a  single  payment  to  him  or  to  endowment 
any  of  his  predecessors,  of  that  species  of  tithe,  was  evi- 
dence to  go  to  the  jury,  that  the  vicars  of  the  particular 
parish  in  which  the  tithe  arose,  were  endowed  with  such 
species  of  tithe  (b).  An  original  ancient  book,  contain- 
ing amongst  other  matters  concerning  a  particular  see, 
the  entry  of  the  endowment  of  a  vicarage  by  a  former 
bishop,  to  whom  the  rectory  was  granted  by  the  crown, 
with  license  to  appropriate,  and  coming  from  the  registry 
of  the  diocese,  is  evidence  of  the  endowment,  but  regularly 
a  copy  of  the  entry  is  not  admissible  (e).  Ancient  entries 
made  by  the  monks  of  an  abbey,  relating  to  an  endowment 
by  them  of  a  vicarage  (whether  perfect  or  not),  are  good 
evidence  (quantum  valeant)  of  their  subject-matter,  al- 
though such  entries  be  mixed  with  extraneous  memo- 
randa, and  the  book  be  not  confined  or  appropriated  to 
subjects  ejusdem  generis.  Such  a  book  was  held  to  have 
been  found  in  proper  custody,  where  it  was  in  the  posses- 
sion of  an  owner  who  was  possessed  of  some  part  of  the 
former  estates  of  the  monastery,  although  no  part  of  such 
estate  was  situated  in  the  parish  in  which  the  question 
arose  (d). 

(y)  Hiscocks  v.  Wilmot,  Gow.  313. 

199.  (c)  Wooky  v.BrownhilljWClel 

(*)  WooUy  v.  Birbershaw,  12  321 ;  13  Price,  500. 

Price,  702.  (d)  BuUen  v.  Michel,  2  Price, 

(a)  16  East,  334.  399. 

(b)  Apperley  v.  QUI,  1  C.  &  P. 
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Sect.  4. — Augmentation  of  Vicarages. 

Dr.  Gibson's  Dr.  Gibson  says  :  "  It  seems  to  be  agreed  on  all  hands, 
viewof  the  law.  that  the  ordinary  hath  power  to  oblige  spiritual  impro- 
priators to  augment  vicarages :  according  to  the  case  of 
Hitchcot  v.  Thornburgh  (9  Car.  1),  where  the  vicar  sued 
the  tenant  of  the  master  of  the  choristers  of  the  church 
of  Sarum  (the  said  master  being  parson),  for  addition  of 
maintenance  in  the  spiritual  court ;  and  prohibition  was 
denied,  upon  this  reason,  that  the  ordinary  might  compel 
the  parson  to  an  augmentation,  there  being  such  a  power 
reserved  to  him  in  all  appropriations ;  and  that  the  lessee 
(who  held  for  lives  according  to  the  statute  of  the  32 
Hen.  8)  came  in,  subject  to  the  same  charge  (<?). 

"  It  is  true,  this  was  an  appropriation  which  had  never 
come  to  the  king  by  any  statute  of  dissolution  ;  but  that 
circumstance  of  having  been  conveyed  to  the  king,  made 
no  difference  with  regard  to  the  jurisdiction  of  the  bishop, 
so  long  as  they  were  reconveyed  to  a  spiritual  hand,  as 
appears  from  the  case  of  the  dean  and  chapter  of  St. 
Asaph  (12  Jac.  1).  And  the  books,  when  they  pronounce 
•  impropriations  lay  fees,  seem  to  ground  it  wholly  upon 
their  being  in  lay  hands ;  and  to  mean  no  more,  when 
they  say  that  they  become  lay  fees  by  the  statutes  of  dis- 
solution, than  that  by  those  statutes  they  came  into  lay 
hands.  The  only  question  then  (he  says)  is,  concerning 
the  bishop's  power  over  lay  impropriators  (/). 

"Before  the  dissolution  of  monasteries,  the  exercise  of 
ordinary  jurisdiction  in  this  particular  appears  beyond  all 
question.  Then  come  the  acts  of  dissolution,  and  say, 
that  the  king  shall  have  and  enjoy,  to  him  and  his  heirs 
for  ever,  all  and  singular  such  monasteries  and  tithes,  in 
as  large  and  ample  manner  as  the  abbots  held  them ;  and 
elsewhere,  in  the  state  and  condition  that  they  now  be ; 
and  that  they  who  take  from  the  king,  shall  have  and 
hold  and  enjoy  the  same,  and  have  all  such  actions,  suits, 
entries,  and  the  like,  in  like  manner,  form  and  condition 
as  before ;  which  acts  of  dissolution  were  founded  upon 
the  surrenders  made  by  the  religious  into  the  hands  of 
the  king  (  g). 

"  From  whence  it  hath  been  argued,  that  nothing  could 
come  into  the  king's  hands  in  virtue  of  the  surrenders  of 
the  religious  but  wnat  was  theirs,  and  that  the  right  of 
the  bishop  to  augment,  and  of  the  vicar  to  claim  aug- 

(e)  Gibs.  722 ;  2  Roll's  Abr.  (/)  Gibs.  722 ;  2  Roll.  100. 

337.  (</)  Gibs.  722. 
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mentation,  was  not  theirs ;  that  the  most  natural  con- 
struction of  the  king's  enjoying  the  impropriations  in  the 
same  manner,  form  and  state  as  the  religious  did,  is,  that 
he  shall  enjoy  them  with  the  same  limitations,  privileges 
and  burdens,  as  the  religious  did  :  that  accordingly,  it  is 
granted,  that  exemptions  from  tithes  can  be  enjoyed  by  the 
grantees  only  while  the  lands  remain  in  their  own  hands, 
because  that  privilege  which  was  granted  to  the  several 
orders  was  not  absolute,  but  sub  modo,  to  wit,  whilst  they 
were  in  their  own  hands:  that  because  reparations  of 
chancels,  payments  of  curates,  proxies,  synodals,  and  the 
like,  rested  upon  the  religious  appropriator,  therefore 
they  have  always  rested  upon  the  lay  impropriator :  that 
(by  like  construction)  as  the  religious  held  those  appro- 
priations with  the  charge  of  a  competent  maintenance  for 
the  vicar,  at  the  discretion  of  the  ordinary ;  so  do  the 
lay  owners  hold  their  impropriations  with  the  same 
charge :  that  the  meaning  of  the  parliament  was  not  to 
destroy  the  rights  of  other  men,  but  only  to  suppress  the 
monks :  that  in  the  several  acts  of  dissolution,  there  are 
general  savings  of  rights  to  all  bodies  politic  and  the  like, 
and  particularly  of  'portions,  which  any  may  or  might 
have  had  in  or  to  the  premises,  or  to  any  part  or  parcel 
thereof,  in  such  like  manner,  form  and  condition,  to  all 
intents  and  purposes,  as  if  the  said  acts  had  not  been 
made ;'  and  therefore,  that  the  vicar  having  then  a  right 
to  a  congrua  portio  (that  is,  part  or  parcel,  as  the  statute 
speaks)  out  of  the  rectory,  with  a  right  to  sue  the  abbot 
if  he  denied  it ;  and  the  bishop  having  a  right  to  assign 
such  portion,  and  to  enforce  the  allowance  of  it  by  se- 
questration and  other  ecclesiastical  censures,  both  the 
bishop  and  the  vicar  have  those  rights  respectively  pre- 
served to  them  in  the  said  general  savings ;  that  it  it  be 
objected  that  those  clauses  of  reservation  of  right  do  not 
expressly  mention  either  the  jurisdiction  of  the  bishop  or 
the  portion  of  the  vicar,  the  answer  is,  that  neither  do 
they  mention  the  reparation  of  chancels,  or  payment  of 
the  stipends  of  curates ;  yet  both  these  burdens,  as  having 
rested  upon  the  religious,  passed  from  them  to  the  king, 
and  from  the  king  to  the  grantees :  that  though  they  are 
now  applied  to  other  ends  and  uses  than  heretofore  they 
were,  yet  they  retain  the  same  nature  ;  and  if  it  had  not 
been  understood,  that  after  the  conveyance  into  lay  hands 
they  still  remained  ecclesiastical  duties,  they  might  have 
been  recovered,  as  other  chattels  or  lay  fees  are,  by  action 
of  debt  or  otherwise  at  common  law,  and  there  had  needed 
p.     VOL.  i.  u 
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no  act  of  parliament  to  enable  laymen  to  sue  for  them ; 
nor  would  the  remedy  have  been  given  in  the  spiritual, 
but  most  certainly  in  the  temporal  courts  "  (A). 

But  notwithstanding  all  this,  it  must  be  acknowledged 
that  nothing  is  more  peremptorily  delivered  throughout 
the  books  of  common  law,  than  the  contrary  doctrine ; 
namely,  that  since  the  dissolution,  all  impropriations  (at 
least  in  the  hands  of  laymen)  are  become  mere  lay  fees, 
or  inheritances  of  a  mere  temporal  nature  (i),  from  whence 
it  is  inferred,  that  therefore  all  such  possessions  are  en- 
tirely freed  from  the  spiritual  jurisdiction :  and  particu- 
larly, that  the  ordinary  has  no  power  to  make  augmen- 
tation of  a  vicarage,  out  of  any  rectory  which  is  in  the 
hands  of  a  lay  impropriator  (A). 

Before  31  Hen.  8,  a  vicar  might  libel  in  the  spiritual 
court  for  an  augmentation  of  his  vicarage,  for  upon  the 
creation  of  vicarages  that  power  was  commonly  reserved, 
and  where  it  was  not  reserved  the  vicar  could  not  augment 
them,  and  libels  for  that  purpose  were  frequently  exhi- 
bited against  impropriators  ;  but  now,  since  by  that  statute 
impropriations  are  made  lay  fees,  the  ordinary  cannot  in- 
termeddle, neither  could  they  have  sued  for  tithes  in  the 
spiritual  court,  if  that  power  was  not  particularly  saved 
to  them  by  the  statute.  But  there  seems  to  be  a  differ- 
ence where  a  vicar  sues  a  lay  impropriator,  and  where 
the  impropriator  is  a  spiritual  person,  for  in  the  last  case 
it  is  probable  he  may  sue  for  an  augmentation ;  and  in 
some  cases,  where  the  impropriation  is  not  a  lay  fee,  as 
in  the  case  of  the  choristers  of  Salisbury,  where  the  ap- 
propriation of  a  parsonage  was  made  to  them  before  the 
statute,  and  continues  so  still,  and  in  such  case  the  bishop 
may  make  an  augmentation,  if  that  power  is  reserved  for 
the  persons  who  are  subject  to  his  command  (Z). 

In  practice,  however,  the  only  augmentations  that  are 
now  made,  are  either  by  private  Denetaction,  or  by  applica- 
tion of  the  revenue  of  firat  fruits  and  tenths  by  the  gover- 
nors of  Queen  Anne's  bounty,  or  both. 

By  17  Car.  2,  c.  3,  s.  7,  power  is  given  "  to  the  impro- 
priators of  tithes,  to  unite  the  same  to  the  parsonage  or 
vicarage  of  the  church  or  chapel  where  they  lie,  or  to 
settle  the  same  in  trust,  for  the  benefit  of  the  said  par- 


(h)  Gibs.  723. 

(*)  2  Ventris,  35 ;  2  Mod.  257, 
by  which  it  appears  that  the  case 
in  3  Keb.  829,  which  says  that 
the  court  spiritual  may  grant 
sequestration  on  an  impropriate 


parsonage,  is  ill  reported.  See 
also  Watson's  Comp.  Incumb. 
ch.  39  &  43. 

(k)  Gibs.  723. 

(0  3  Salk.  Rep.  337, 338. 
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sonage  or  vicarage,  or  of  the  curate  where  the  parsonage 
is  impropriate  and  no  vicar  endowed,  without  any  licence 
of  mortmain." 

Before  this  statute,  in  the  12  Car.  2,  soon  after  the 
Restoration,  a  bill  was  brought  into  the  House  of  Com- 
mons, for  erecting  and  augmenting  of  vicarages,  and  had 
a  first  reading,  but  proceeded  no  further ;  having,  as  is 
supposed,  been  superseded  and  .laid  aside  (at  least  for 
that  time^  in  consideration  that  the  ends  proposed  in  it 
would  be  in  some  degree  answered  by  his  majesty's  letter 
to  the  several  bishops  respectively,  the  substance  of  which 
was  as  follows : — 

t(  Our  will  is,  that  forthwith  provision  be  made  for  the  Letter  of 
augmentation  of  all  such  vicarages  and  cures,  where  the  Chad68  **• 
tithes  and  profits  are  appropriated  to  you  and  your  suc- 
cessors in  such  manner  that  they  who  immediately  attend 
upon  the  performance  of  ministerial  offices  in  every  parish, 
may  have  a  competent  portion  out  of  every  rectory  impro- 
priate to  your  see.  And  to  this  end  our  farther  will  is, 
that  no  lease  be  granted  of  any  rectories  or  parsonages 
belonging  to  your  see,  until  you  shall  provide  that  the 
respective  vicarages,  or  curates'  places  where  there  are 
no  vicarages  endowed,  have  so  much  revenue  in  glebe, 
tithes,  or  other  emoluments,  as  commonly  will  amount  to 
100/.  or  80/.  a  year,  or  more  if  it  will  bear  it;  and  in  good 
form  of  law  settle  it  upon  them  and  their  successors.  And 
where  the  rectories  are  of  small  value,  and  cannot  admit 
of  such  proportions  to  the  vicar  and  curate ;  our  will  is, 
that  one-naif  of  the  profit  of  such  a  rectory  be  reserved 
for  the  maintenance  of  the  vicar  or  curate,  as  is  agreeable 
to  the  said  proportions.  And  our  farther  will  is,  that 
you  do  employ  your  authority  and  power,  which  by  law 
belongeth  to  you  as  ordinary,  for  the  augmentation  of 
vicarages  and  stipends  of  curates  ;  and  that  you  do  with 
due  diligence  proceed  in  due  form  of  law  for  the  raising 
and  establishing  convenient  maintenance  of  those  who  do 
attend  holy  duties  in  parish  churches.  And  if  any  pre- 
bendary in  any  church  (the  corps  of  whose  prebend  con- 
sists in  tithes)  shall  not  observe  these  our  commands,  then 
we  require  you  or  the  dean  of  the  church,  to  use  all  due 
means  in  law,  where  you  or  he  have  power  to  compel 
them ;  or  that  otherwise  you  report  to  the  bishop  of  the 
diocese  where  the  said  corps  doth  lie,  that  he  may  in- 
terpose his  authority  for  fulfilling  this  our  order.  And 
if  any  dean,  or  dean  and  chapter,  or  any  that  holdeth  any 
dignity  or  prebend  in  the  cathedral  church,  do  not  observe 
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Letter  of  these  our  commands,  that  you  call  them  before  you,  and 

Charles  II.        see  thig  our  will  obeyed"  (m). 

And  this  design  was  the  more  practicable  at  that  time, 
by  reason  of  the  number  and  largeness  of  the  fines  that 
were  then  due.  And,  accordingly,  many  and  large  aug- 
mentations were  then  made.  But  this  was  not  intended 
barely  for  augmentations  then  to  be  made  at  that  particu- 
lar time,  but  also  for  the  making  thereof  by  the  same 
bodies  in  future  times.  And  to  confirm  and  perpetuate 
the  same,  the  statute  of  29  Car.  2,  c.  8,  was  passed. 
Later  statutes.  By  12  Anne,  c.  4,  provision  was  made  for  the  augmen- 
tation of  small  livings  in  the  West  Riding  of  the  county  of 
York,  by  inclosing  of  wastes  therein. 

The  provisions  of  29  Car.  2,  c.  8,  have  been  confirmed, 
and  much  enlarged  by  1  &  2  Will.  4,  c.  45,  6  &  7  Vict, 
c.  37,  and  28  Vict.  c.  42.  The  whole  subject  is  treated  of 
at  length  in  a  later  chapter  on  the  Augmentation  of  Bene- 
fices. 


Britton  y. 
Wade. 


Sect.  5. — Dissolution  of  Vicarages. 

Vicarages,  though  duly  created  and  of  long  continuance, 
might  be  dissolved.  The  great  case  in  which  this  point 
came  under  consideration  was  that  of  Britton  v.  Wade 
(16  Jac.  1  (n)  ).  An  appropriation  had  been  made  in  the 
time  of  King  John,  and  so  continued  till  the  reign  of 
Henry  VI.,  when  upon  the  prior's  petition  to  the  pope,  in 
regard  the  priory  was  poor,  the  pope  granted  by  his  bulls, 
that  for  the  future  the  prior  should  appoint  one  of  his 
monks  to  officiate  in  the  cure,  who  should  be  removable  at 
the  will  of  the  prior.  And  this  was  holden  to  be  a  good 
dissolution,  because  the  appropriation,  having  been  made 
before  15  Rich.  2  and  4  Hen.  4,  was  not  within  those 
statutes.  But  Doderidge  and  Haughton,  Justices,  held, 
that  if  the  appropriation  had  been  within  the  said  statutes, 
neither  pope  nor  ordinary  could  have  dissolved  the  vicarage : 
for  if  they  could  be  supposed  to  have  that  power,  the  great 
design  of  the  statute  of  4  Hen.  4  (namely,  to  have  a 
vicar  perpetually  incumbent),  might  be  defeated  at  plea- 
sure. And  though  such  a  power  of  dissolution  were  sup- 
posed to  be  consistent  with  that  statute,  it  seems  by  no 
means  reconcilable  with  the  disabling  statute  of  13  Eliz. 


(■ 


m)  Ken.  Par.  Ant.  253. 

«)  Cro.  Jac.  515 ;  2  Bo.  Rep. 


97,  127 ;  Palm.  113,  219. 
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c.  10,  against  the  granting  or  conveying  the  possessions  of 
vicars,  as  well  as  of  others,  in  any  other  manner  than  that 
statute  directs  (0). 

But  notwithstanding  those  two  statutes,  and  the  opinions  Parry  y. 
of  the  two  learned  judges  aforesaid,  when  the  case  of  Parry  &an"*- 
v.  Banks  (p)  was  brought  into  the  Exchequer  in  the  twelftn 
year  of  the  same  king,  where  a  vicarage  was  endowed 
upon  an  appropriation  to  the  dean  and  chapter  of  St. 
Asaph,  and  in  the  24  Eliz.  was  dissolved  by  the  bishop, 
and  united  to  the  rectory,  it  was  held  by  the  barons  that 
the  dissolution  was  good(q)>  because  the  appropriation 
being  to  the  dean  and  chapter,  and  so  remaining  in  a 
spiritual  hand  which  was  capable  of  the  cure,  it  might 
well  be  dissolved.  And  this  appropriation  being  one  of 
those  which  came  into  the  king's  hands  in  the  31  Hen.  8, 
and  by  the  king  transferred  to  the  dean  and  chapter,  the 
court  further  resolved  that  if  the  impropriation  had  become 
a  lay  fee  in  the  hands  of  a  temporal  possessor,  the  vicar- 
age could  not  have  been  dissolved,  because  that  would  be  in 
effect  to  destroy  the  cure  (r). 

Two  things  more  are  delivered  in  the  books  of  common  Further  reqni- 
law   concerning  dissolution  of  vicarages  and   the  union  site8  b7  tJie 
thereof  to  their  rectories : — 1.  That  though  a  vicarage  is  commo!1  aw> 
taken  out  of  the  parsonage,   and  (for  the  poverty  and 
necessity  thereof)  may  be  dissolved  and  reunited,  to  sup- 
ply the  parsonage;    yet  the  not   presenting   for  a  long 
time  (as  for  160  ^ears,  which  was  the  case  in  the  books), 
shall  not  be  a  discontinuance   of  the  vicarage  (s) ;  but 
something  ought  to  be   shown   of  the  act  of  reuniting. 
2.  If  a  vicarage  is  to  be  dissolved  into  a  parsonage  pre- 
sentative,  the  king's  licence  is  not  necessary,  because  no 
loss  accrues  to  the  crown;  but  if  it  is  to  be  dissolved  into 
a  parsonage  appropriatory,  there  must  be    the   king's 
licence,  because  he  ior  ever  loses  his  title  by  lapse  (t). 

If  the  parson  appropriate  who  is  patron  of  tne  vicarage  Presentation 
of  the   same  church,  presents  the  vicar  to  the  parson-  of  Tlcar  to 
age,  this  is  a  reunion  of  the  vicarage  to  the  parsonage,  P*1"801111*6- 
so  that  the  presentee  shall  have  all  tne  tithes  and  other 
profits  of  the  church  (w).     Per   Windham,  J.,  all  appro- 
priations are  preternatural,  and  the  church  during  such 


g)  Gibs.  720.  vicar  is  the  default  of  the  parson, 

)  Austin's  case^ro.  Jac.518;  of  which  he  ought  not  to  take 
2  Ro.  Rep.  100;  Palm.  114.           '  advantage.    Cro.  Eliz.  873. 

(9)  See  the  true  reason  in  the  (f)  Austin's    case,    Cro.    Jac. 

notes  to  17  Vin.  Abr.  304,  pi.  6.  618 ;  Gibs.  720. 

(r)  Gibs.  720.  («)  Wats.  c.  17. 
(«)  For  the  not  presenting  a 


294  ORDERS  AND  OFFICES  OF  THE  CHURCH. 

time  is  in  bondage,  and  therefore  by  presentation  is  made 
presentative  (x). 

The  usual  Form  of  the  Endowment  of  a  Vicarage  wag  to 

this  Effect. 

Universis  Christijidelibus  prasens  scriptum  visuris  vel 
audituris:  Robertus permissione  divina  Carliolensis  ecclesia 
minister  humilis,  salutem  in  Domino  sempiternam.  Cum  nos 
ad  taxationem  perpetua  vicaria  ecclesice  de  Orton  nostra  dun 
ceseos  vocati,  priori  et  conventui  ecclesia  de  Cunninshed 
pradicta  ecclesice  rectoribus  quod  taxationi  pradicta  inte- 
ressent,  sisibividerintexpedire,  authoritate  apostolica  pro- 
cepissemus;  ac super valorem  predicts  ecclesice  eadem  autho- 
ritate per  virosfide  dignos  adhocjuratos  et  examinatos  pie- 
narie  inquisitiones  fecissemus  ;  pradictus  prior  pro  se  et 
conventu  suo  in  prcesentia  nostra  constitutes,  quoad  taxa- 
tionem pradictam  ordinationi  nostra  totaliter  se  submisit. 
Nos  igitur  invocata  Spiritus  Sancti  gratia,  pradictisfacul- 
tatibus  pensatis  pradicta  ecclesice,  authoritate  prcedicta,  in 
pradicta  ecclesice  vicariam  perpetuam  taxamus  quatuor 
libras  et  quatuordecim  solidos.  Pro  prcedicta  summapecu- 
nice,  perpetuce  assignamus  eidem  vicarice  portiones  inferius 
scriptas;  videlicet,  duas  mansiones,  cum  duabus  bovatis 
terrce,  cum  omnibus  earundem  easmentis  et  pertinentibus 
omnimodis  infra  villam  et  extra,  ad  easdem  mansiones  cum 
duabus  bovatis  terrce  ad  ipsas  spectantibus,  qua  propin- 
quiores  sunt  ecclesice  prcedictce  ;  et  omnes  obventiones,  mor- 
tuaria  viva  et  mortua,  et  eorum  optima  vestimenta;  obla- 
tiones,  videlicet,  die  omnium  sanctorum,  die  natalis  Domini, 
die  pur\ficationis  beatce  Maria,  et  die  paschalis;  in  nuptiis, 
obitibus,  purificationibus,  et  in  omnibus  aliis  devotionibus 
dicta  ecclesia  provenientibus  ;  nee  non  lana  et  agnorum,  et 
si  oves  et  agni  ante  festum  sancti  Martini  in  hyeme  non 
tondeantur,  vel  post  dictum  festum  quovis  casu  fortuito 
moriantur,  decima  solvantur  debito  modo  et  exigantur;  lini, 
et  cannabis,  et  molendinorum,  et  alias  minutas  decimas 
boscorum,  pannagii  sylvarum,  et  aliarum  arborum  si 
vendantur,  stagnorum,  columbariorum,  hortorum,  tur- 
borum  in  locis  quibus  fodiuntur,  aucarum,  et  anatum, 
ovorum  et  pullorum,  nee  non  porcellorum,  opium  mellis 
et  cera,  art{ficiorum,  negotiationum,  nee  non  stipendio- 
rum,  et  omnium  proventuum  rerum  aliarum,  de  cater o 
satisfaciant  ecclesia  pradicta  competenter,  ut  de  jure 
teneantur ;  et  etiam  decimas  garbarum  pradictarum 
duarum  bovatarum  terra  pradicta  vicaria  assignatarum. 

(a)  1  Keb.  906. 
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{Exceptis  decimis  albis  pullinorum  et  vitulorum,  decima 
fceniy  nee   non  et  decima  propriorum  omnium  prcedicti 
priori*  et  conventus  in  pradicta  parochia  existentium,  cui 
quas  rectori  volumus  assiffnari.)    Ita  quod  vicarius  qui  pro 
tempore fuerit  omnia  oner  a  ordinaria  et  extraordinaria  pro 
.portione  ipsicontingente9  videlicet,  pro  tertia parte, plenarie 
sustinebit.    Ipso  vero  vicario  cedente  vel  decedenteypro3dicti 
prior  et  conventus  liberam  habeant  facultatem  ad  eandem 
vicariam  clericum  idoneum  pro2sentandu      In  cujus  rei 
testimonium  pro3senti  scripto   sigillum   nostrum   apponi 
fecimus  ;  datum  apud  Romam  septimo  idus  Aprilis,  anno 
Domini  millesimo  ducentesimo  sexagesimo  tertio9  et  pon- 
tificates nostri  anno  quinto. 


Sect.  6. —  Conversion  into  Rectories. 

By  3  Geo.  4,  c.  72,  it  is  enacted  as  follows : — 
Sect.  13.    "  It  shall  be   lawful  for  the  said  commis-  In  cases  in 
sioners  (a)  and  they  are  hereby  authorized  and  empowered  wnich.t1b?.<l, 

,  v    '  .^  /.  J  .i  i  j.u     rectorial  tithes, 

to  convert  any  vicarage  of  any  parish  or  place,  or  the  &c  gnau  be 
separate  divisions  of  any  vicarage  of  any  parish  or  place,  surrendered  by 
divided  under  the  said  recited  acts  or  this  act  into  a  rectory  impropriators, 

....■!/..  .  •  *    &c.  for  the 

or  rectories  instead  of  a  vicarage  or  vicarages,  in  any  case  panose  of 
in  which  the  owner  or  owners  entitled  in  fee  simple  to  the  converting 
rectory  or  tithes,  if  an  impropriate  rectory,  or  the  patron  ^oarages  mto 

,-xi   j   •      /.        •       i        o  r    «r  j.  j     i      Vl     rectories,  the 

entitled  in  fee  simple  of  a  sinecure  rectory,  and  also  the  commissioners 
incumbent  of  the  sinecure  rectory,  of  any  such  parish  or  shall  direct  the 
place,  if  the  same  shall  not  be  void  at  the  time  of  any  f>me  *°  **_ 

*     i   '  •  j    .i  /•!•  \  done  accord- 

such  conversion,  and  the  person  or  persons  (if  any)  en-  ^giy 

titled  to  the  absolute  interest  in  any  lease  granted  of  the 
sinecure  rectory  or  glebe  or  tithes  thereof,  shall  be  willing 
to  restore  and  release  and  re-unite  the  tithes  and  glebe  and 
all  other  rectorial  rights,  dues  and  emoluments  of  any  such 
parish  or  place,  or  of  any  such  proportion  of  any  such 
parish  or  place  as  shall  be  satisfactory  to  such  commi&- 
sioners,  to  the  incumbent  or  incumbents  of  such  parish  or 
parishes,  or  place  or  places,  and  his  or  their  successors  for 
ever ;  and  in  every  such  case  such  surrender,  restoration, 
or  release  shall  be  made  in  such  form  and  by  such  instru- 
ment as  the  commissioners  shall  direct ;  and  the  said  com- 
missioners shall,  by  an  instrument  in  writing  under  the 
seal  of  the  said  commissioners,  direct  such  alteration  to  be 

(a)  That  is,  the  church  build-      are  now  transferred  to  the  eccle- 
ing  commissioners,  whose  powers      siastical  commissioners. 
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In  cases  in        "  made,  and  conversion  of  any  such  vicarage  or  vicarages 
which  the         jnfco  a  rectory  or  rectories,  from  the  period  specified  in  such 
&c.  shall  be    '  instrument,  and  upon  the  conditions  as  to  the  transfer, 
surrendered  by  restoration,  or  re-uniting  of  tithes,  glebe,  or  other  rectorial 
impropriators,    rights,  dues  and  emoluments  therein  mentioned;  which 
purpose  of        instrument  shall  be  registered  in  the  registry  of  the  dio- 
converting        cese  in  which  the  parish  shall  be  locally  situate,  and  en- 
vicarages  into   rolled  in  the  High  Court  of  Chancery ;  and  such  parish  or 
commissioners   parishes,  place  or  places,  shall  for  ever  therefrom  be  deemed 
shall  direct  the  and  taken  to  be,  to  all  intents  and  purposes,  a  rectory  or 
same  to  be        rectories,  without  prejudice  nevertheless  to  the  rights  and 
inglv.  CC°r  "      interests  of  any  other  persons ;  and  the  incumbent  or  in- 
cumbents of  any  such  vicarage  or  vicarages  shall  thereupon 
become  and  be  deemed  to  be  the  rector  or  rectors  of  such 
parish  or  parishes,  or  divided  parishes  or  place  or  places, 
without  any  new  induction  or  proceeding  whatever,  and 
shall  be  entitled  to  have  and  use  and  exercise  all  such 
remedies  for  the  recovery  of  their  tithes,  glebe  and  all 
other  rectorial  rights,  dues  and  emoluments,  as  rectors  of 
such  parishes  or  divided  parishes,  as  fully  and  effectually, 
to  all  intents  and  purposes,  as  if  such  parishes  had  been 
rectories,  and  such  incumbents  respectively  had  been  in 
due  form  of  law  inducted  as  rectors  therein ;  and  it  shall 
be  lawful  for  the  said  commissioners  in  every  such  case, 
immediately  after  the  passing  of  this  act,  and  before  any 
such  transfer  and  division  can  be  finally  arranged,  made 
and  completed,  to  accept  and  confirm  any  such  restoration 
or  release  and  re-union  of  any  such  tithes,  and  accept  and 
record  the  consents  or  engagements  in  relation  thereto,  of 
any  such  impropriator,  patron,  or  sinecure  rector  and  in- 
cumbent (if  there   shall   have  been   any  incumbent  to 
consent  at  the  time  of  such  conversion)  and  tenant  or 
tenants,  if  any,  and  to  proceed  to  the  completing  of  any 
such  transfer  or  division  upon  such  consent,  for  the  purpose 
of  converting  any  such  vicarage  into  a  rectory  or  rectories ; 
and  all  such  consents  shall  in  any  such  case  be  valid  and 
binding  upon  the  heirs  and  successors,  and  executors  and 
administrators  respectively  of  any  such  impropriator,  patron, 
or  sinecure  rector  and  incumbent,  tenant  or  tenants,  if 
any  death  or  changes  shall  thereafter  occur  in  any  such 
patronage  or  incumbency,  as  fully  and  effectually  to  all 
intents  and  purposes  as  if  the  consent  had  been  given  and 
transfer  made  by  the   impropriator,  patron,  or  sinecure 
rector  and  incumbent,  tenant  or  tenants  for  the  time  being, 
when  the  arrangement  and  division  shall  be  finally  com- 
pleted :  Provided  always,  that  no  incumbent  shall  in  any 
such  case  become  liable  to  the  maintenance  or  upholding 
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"  or  repair  of  more  than  one  house  of  residence  in  any  such 
parish  or  place ;  and  when  in  any  such  parish  or  place 
there  shall  be  more  than  one  house  belonging  to  the  church 
or  chapels  thereof,  the  bishop  of  the  diocese  shall  decide, 
order  and  declare  which  shall  thereafter  be  deemed  the 
house  of  residence,  and  be  upheld  and  maintained  and  re- 
paired as  such ;  and  the  order  of  the  bishop  in  relation 
thereto  shall  be  registered  in  the  registry  of  the  diocese, 
and  a  duplicate  copy  of  such  order  deposited  and  be  kept 
in  the  chest  of  the  church  or  chapel  of  such  parish  or  place." 

Sect.  14.  "In  case  the  said  commissioners  shall  think  Sinecure  rector 
proper  to  convert  into  a  rectory  or  rectories  the  vicarage  of  JJ2J  ™{  JJJf 
any  parish  or  place,  or  separate  division  of  a  parish  or  tonal  glebe, 
place  which  shall  be  divided,  or  in  which  a  new  church  &c»  *&&  »t«in 
shall  be  erected  by  virtue  of  the  provisions  contained  in  fo^ee'Smple' 
the  said  recited  acts  or  this  act,  and  the  possessor  or  for  the  par- ' 
possessors  of  the  sinecure  rectory  of  such  parish  or  place  P°M. of  con- 
for  two  or  more  lives,  by  virtue  of  a  lease  granted  thereof  yfcaraleTnto 
by  a  rector  with  the  consent  of  the  patron  and  ordinary,  a  rectory  by 
snail  be  desirous  of  retaining  any  manor  or  other  heredi-  &*  commia- 
taments,  being  the  glebe  or  part  of  the  glebe  of  the  said  81one^s• 
rectory,  and  shall  be  willing  to  surrender  and  release  all 
his,  her,  or  their  estate  and  interest  in  the  tithes,  and  the 
residue  (if  any)  of  the  glebe  of  the  said  rectory,  on  condition 
that  such  manor  and  other  hereditaments  shall  be  vested  in 
him,  her,  or  them  in  fee  simple,  then  and  in  every  such 
case  it  shall  be  lawful  for  the  said  commissioners,  and  they 
are  .hereby  authorized  and  empowered,  if  they  shall  think 

E roper,  with  the  consent  of  the  patron  of  the  said  rectory 
eing  entitled  thereto  in  fee  simple,  and  the  incumbent 
thereof,  by  any  instrument  under  tne  seal  of  the  said  com- 
missioners, and  sealed  and  delivered  by  the  said  patron 
and  incumbent  (if  any)  upon  the  execution  by  sucn  pos- 
sessor or  possessors  of  the  said  rectory,  together  with  the 
patron  and  incumbent  (if  any)  thereof,  and  of  the  said 
commissioners,  of  such  instruments  as  are  hereinbefore 
mentioned  or  referred  to,  for  surrendering,  releasing,  and 
vesting  all  the  rectorial  tithes  and  glebe  (except  the  manor 
and  other  hereditaments  to  be  retained  as  aforesaid),  to 
release  and  convey  the  said  manor  and  other  hereditaments 
to  such  possessor  or  possessors  or  such  other  person  or 
persons  as  he,  she,  or  they  shall  in  that  behalf  direct,  his, 
her,  or  their  heirs  and  assigns  for  ever ;  and  such  instru- 
ments in  writing  shall  be  enrolled  in  the  High  Court  of 
Chancery,  and  upon  the  execution  thereof  the  manor  and 
other  hereditaments  comprised  therein,  with  their  appurte- 
nances, and  the  fee  simple  and  inheritance  thereof,  shall  be 
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Sinecure  rector 
may  release 
part  of  rec- 
torial glebe, 
&c,  and  retain 
the  remainder 
in  fee  simple, 
for  the  pur- 
pose of  con- 
verting any 
vicarage  into 
a  rectory  by 
the  commis- 
sioners. 

Vicar  or  per- 
petual curate 
may  reside  in 
rectory  house. 


a 


absolutely  vested  in  the  person  or  persons  to  whom  the 
same  should  be  thereby  released  and  conveyed,  his,  her,  or 
their  heirs  and  assigns  for  ever,  but  shaft  be  subject  to 
tithes  in  the  same  manner  as  if  the  same  had  never  been 
part  of  the  glebe  of  the  said  rectory." 


Incumbents  of 
certain  pa- 
rishes to  be 
vicars. 


Right  of  vicar 
in  chancel. 


Sect.  7. — Some  miscellaneous  Points. 

By  1  &  2  Vict.  c.  106,  s.  35  :— 

"  In  all  cases  of  rectories  having  vicarages  endowed 
or  perpetual  curacies,  the  residence  of  the  vicar  or  per- 
petual curate  in  the  rectory  house  of  such  benefice  shall 
be  deemed  a  legal  residence  to  all  intents  and  purposes 
whatever :  provided  that  the  house  belonging  to  the  vicar- 
age or  perpetual  curacy  be  kept  in  proper  repair  to  the 
satisfaction  of  the  bishop  of  the  diocese." 

Sect.  61  abolishes  the  old  oath  of  residence  formerly 
taken  by  the  vicar. 

By  31  &  32  Vict.  c.  117,  s.  2  :— 

"  The  incumbent  of  the  church  of  every  parish  or 
new  parish  for  ecclesiastical  purposes,  not  being  a  rector, 
who  is  or  shall  be  authorized  to  publish  banns  of  matri- 
mony in  such  church,  and  to  solemnize  therein  marriages, 
churchings  and  baptisms  according  to  the  laws  and 
canons  in  force  in  this  realm,  and  who  is  or  shall  be 
entitled  to  take,  receive  and  hold  for  his  own  sole  use 
and  benefit  the  entire  fees  arising  from  the  performance  of 
such  offices,  without  any  reservation  thereout,  shall  from 
and  after  the  passing  of  this  act,  for  the  purpose  of  style 
and  designation,  but  not  for  any  other  purpose,  be  deemed 
and  styled  the  vicar  of  such  church  and  parish  or  new  parish, 
as  the  case  may  be,  and  his  benefice  shall  for  the  same  pur- 
pose be  styled  and  designated  a  vicarage.'' 

It  has  been  holden  by  the  Court  of  Queen's  Bench  and 
the  Exchequer  Chamber  that,  though  the  freehold  of  a 
parish  church  may  be  in  the  lay  rector,  the  right  of  pos- 
session of  the  church  is  in  the  minister  and  churchwardens; 
and  therefore  a  lajr  rector  cannot  maintain  trespass  against 
the  vicar  for  breaking  open  a  door  leading  from  the  church- 
yard into  the  chancel  (a). 


(a)  Griffin  v.  Deighton,  33  L.  J.,  Q.  B.  181. 
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CHAPTER  X. 

CURATES,  MINISTERS,  DONEES. 

Sect.  1. —  Curates  generally. 
2. — Perpetual  Curates. 
3. — Ministers  of  Chapels  of  Ease, 
4. — Donees. 


Sect.  1. — Curates  generally. 

It  is  to  be  remarked  that  the  generic  term  curate  appears  Meaning  of 
in  its  original  sense  to  have  comprehended  all  clerks  who  curate. 
had  cure  of  souls,  and  it  bears  this  signification  in  the 
rubrics  of  our  Prayer  Book,  as  in  the  rubric  preceding  the 
Administration  of  the  Lord's  Supper,  where  it  is  said, 
"  So  many  as  intend  to  be  partakers  of  the  Holy  Com- 
munion shall  signify  their  names  to  the  Curate  at  least 
sometime  the  day  before ;"  and  in  the  prayer  "  for  the 
Bishops  and  Curates."  "  Persona  (£),  (Lyndwood,  using 
the  word  in  the  sense  of  Parson,  says,)  dicitur  quandoque 
curator  alicujus  ecclesiae  parochialis." 

Curates  in  our  Church  are  now  of  two  kinds : —  Different  kinds 

1.  Temporary  or  stipendiary  curates,  the  spiritual  assist-  of  curates. 
ants  of  a  rector  or  vicar,  by  whom  they  are  employed 

and  paid ;  they  may  officiate  m  a  parish  church  or  chapel 
of  ease  in  the  parish  of  the  rector  or  vicar.  Their  status  is 
so  much  connected  with  the  general  subject  of  benefices  that 
they  will  be  considered  in  their  relations  to  the  ordinary 
and  the  rector  or  the  vicar,  in  a  subsequent  chapter  after 
that  on  the  law  appertaining  to  benefices. 

2.  Permanent  or  perpetual  curates,  the  clerks  who  offi- 
ciate in  parishes  or  districts  to  which  they  are  nominated 
by  the  impropriators. 

Something  has  been  already  said  on  the  rights  of  the 
lay  impropriator  where  there  is  a  perpetual,  curate.  We 
will  now  consider  a  little  more  closely  the  status  of  this 
class  of  beneficed  clerk. 

(b)  L.  3, 1. 1,  Gloss  on  persona^  Archidiaconns  Bononiensis,  who 
tibus  6.,  citing  Guido  de  Baiipho,      flourished  a.d.  1300. 
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Sect.  2. — Perpetual  Curates. 

Origin  of  per-        The  origin  of  perpetual  curacies  in  this  country  was 
petual  cnrar      tling .  By  the  gt^fe  4  Hen#  4j  c#  12,  it  is  enacted,  that 

"  in  every  church  appropriated  there  shall  be  a  secular 
person  ordained  vicar  perpetual,  canonicajly  instituted  and 
inducted,  and  covenably  endowed  by  the  discretion  of  the 

ordinary." 

But  if  the  benefice  was  given  ad  mensam  monachorum, 
and  so  not  appropriated  in  the  common  form,  but  granted 
by  way  of  union  pleno  jure  ;  in  that  case  it  was  served  by 
a  temporary  curate  belonging  to  their  own  house,  and  sent 
out  as  occasion  required.     The  like  liberty,  of  not  ap-* 
pointing  a  perpetual  vicar,  was  sometimes  granted  by  dis- 
pensation, m  benefices  not  annexed  to  their  tables,  in  con- 
sideration of  the  poverty  of  the  house,  or  the  nearness  of 
the   church.      But  when  such   appropriations,   together 
with  the  charge  of  providing  for  the  cure,  were  transferred 
(after  the  dissolution  of  the  religious  houses)  from  spiritual 
societies  to  single  lay  persons,  who  were  not  capable  of 
•    serving  them  by  themselves,  and  who  by  consequence  were 
obliged  to  nominate  some  particular  person  to  the  ordinary 
for  his  licence  to  serve  the  cure ;  the  curates  by  this  means 
became  so  far  perpetual,  as  not  to  be  wholly  at  the  pleasure 
of  the  appropriator,  nor  removable  but  by  due  revocation 
of  the  licence  of  the  ordinary  (c \ 
Land  annexed       It  has  been  settled,  by  a  decision  in  the   Court  of 
to  a  perpetual    Queen's  Bench,  that  land  annexed  to  a  perpetual  curacy 
SkSrflT    by  *«  governors  of  Queen  Anne's  Bountyfuncler  1  Geo.  1, 
the  curate,  so     stat.  2,  c.  10,  ss.  4—21,  cannot  be  leased  by  the  curate,  so 
as  to  bind  the    ^  ^o  bind  the  successor,  if  the  patron  only  consent,  and 

successor,  ,  ,,  j«  /  j\ 

without  the       not  the  ordinary  (rf). 

consent  of  The  case  was  very  elaborately  argued  for  the  plaintiff 

ordinary  and      (the  successor  to  the  perpetual  curate,  who  denied  the 
^*    n'  validity  of  the  lease  granted  by  his  predecessor)  by  Mr. 

E.  V.  Williams  (*),  who  cited  the  passage  in  Burn  for 
the  history  of  perpetual  curacies,  and  contended,  that 
1  Geo.  1,  stat.  2,c.  10,  ss.  4—21,  did  not  bring  the  curate 
within  the  enabling  clause  of  sect.  1  of  32  Hen.  8,  c.  28, 
because,  first,  at  common  law,  the  right  of  the  perpetual 
curate  cannot  be  larger  than  the  common  law  right  of  a 
parson  or  vicar,  and  they  had  not  with  the  patron,  but 

(c)  Gibs.  819;  1  Consist.  165.  (e)  Afterwards    Mr.    Justice 

(d)  See  Doe  d.  Richardson  v.  Williams,   and  now  the    Right 
Thomas,  9  Ad.  &  Ell.  556;  1  Per.  Honorable  Sir  E.  V.  Williams. 
&  Dav.  578. 
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without  the  bishop,  the  whole  fee  (f ) ;  high  authorities 
had  said  that  the  fee  simple  of  the  lands  was  in  no  one,  but 
in  abeyance  ;  for  though  Fearne  had  doubted  this  (g),  it 
was  affirmed  by  Butler  (h),  by  Blackstone  («),  and  by  Mr. 
Justice  Coleridge's  note  on  the  Commentaries  of  Black- 
stone  (A).  Secondly,  because  the  lease  was  not  warranted 
by  the  enabling  statute  of  32  Hen.  8,  c.  28 ;  for  sect.  1  does 
not  apply  to  parsons  who  have  «  no  inheritance  either  in 
fee  simple  or  in  fee  tail  in  right  of  their  churches,"  but  to 
bishops,  deans,  &c.  At  common  law,  before  the  disabling 
statutes,  a  corporation  aggregate  might  alien  like  an  in- 
dividual,  but  a  corporS^le  requires  confirmation  by 
those  quorum  interest  Nor  does  sect.  4  bring  perpetual 
curates  within  the  enacting  part  of  the  statute,  because  it 
only  excludes  parsons  and  vicars  by  its  proviso ;  for  sect.  4 
is  not  in  the  form  of  an  exception,  but  of  a  declaration, 
that  the  act  shall  not  "  extend  "  to  the  cases  mentioned. 
Nor  does  1  Geo.  1,  stat.  2,  c.  10,  s.  4,  bring  a  perpetual 
curate  within  the  enacting  part  of  the  foregoing  statute, 
for  it  could  but  place  him  on  the  same  footing  as  parsons 
and  vicars,  and  they  had  not  a  whole  fee  "  in  right  of  the 
church  "(/)• 

It  was  further  contended  that  the  parties  obtaining  the 
confirmation  had  confounded  the  case  with  that  of  a  dona- 
tive, where  the  patron  is  in  loco  episcopi.  The  case  of 
Jenkinson  v.  Thomas,  where  it  was  held  the  curate,  whose 
curacy  was  augmented  by  Queen  Anne's  Bounty,  was  not 
within  the  penalties  of  sect.  21  of  Hen.  8,  c.  25,  was  on  the 
construction  of  a  penal  act.  3rdly.  The  augmentation 
took  place  in  1791,  and  the  lease  was  granted  in  1800, 
and  therefore  is  void  by  sect.  2  of  32  Hen.  8,  c.  28.  The 
judges,  it  will  be  seen,  arrived  at  a  conclusion  in  favour  of 
the  plaintiff,  but  from  different  premises. 

Lord  Denman,  C.  J. — "  I  doubt  much  whether  the 
perpetual  curate  has  any  fee  simple  at  all ;  and,  if  he  has 
not,  he  is  not  within  stat.  32  Hen.  8,  c.  28,  s.  1.  Next, 
even  if  he  has,  I  doubt  whether  it  be  in  right  of  the  church : 


(/)  Citing  Littleton,  bs.  644— 
648 ;  Lord  Coke's  Commentary, 
341a. 

(g)  Cont.  Rem.  c.  6,  8.  3. 

(h)  In  his  note  B.  to  s.  164  of 
Littleton. 

(i)  2  Com.  107. 

(k)  Note  2  of  Colerid.  Black. 

(1)  Citing  Co.  Litt.  341 ;  Acton 
and  Pitchers  case  (prebendary), 
4  Leon.  51 ;  Wilkinson  v.  Moore, 


Cro.  Eliz.  360;  Bis  v.  Holi,  1  Sid. 
158;  S.  C,  as  Bill  v. Holt,  1  Keb. 
576;  S.  C.  as  Bisco  v.  Holte,  1 
Lev.  112;  Stradleing  v.  Morgan, 
Plowd.  205 ;  see  argument  in  Till- 
Adam  v. Inhabitants  of  Bristol,  2 
Adi  &  Ell.  395,  396 ;  4  Nev.  & 
Man.  146;  Abbott,  C.  J.,  in  Rex 
v.  Hall,  1  B.  &  C.  136 ;  3  Salk. 
377. 
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Land  annexed 
to  a  perpetual 
curacy  cannot 
be  leased  by 
the  curate,  so 
as  to  bind  the 
successor, 
without  the 
consent  of 
ordinary  and 
patron. 


"  for  he  gets  his  fee,  if  at  all,  by  force  of  1  Geo.  1,  stat  2, 
c.  10,  ss.  4,  21.  But,  if  he  has  a  fee  simple  in  right  of 
the  church,  does  he  not  fall  within  sect  4  of  stat.  32  Hen.  8, 
c.  28  ?  It  is  said  that  the  act  did  not  contemplate  the 
case  of  land  given  to  the  perpetual  curate  in  succession : 
if  it  had,  it  would  have  included  the  case  in  sect.  4.  But, 
if  the  estate  can  be  brought  within  sect  1,  can  we  not  also 
bring  it  within  sect  4  ?  The  curate  is  not  the  rector ;  he 
has  not  the  great  tithes :  nor  can  he  be  called  the  parson, 
which  implies  a  peculiar  character.  But  he  appears  to 
be  a  vicar:  for  he  serves  the  church  in  that  capacity. 
Jenkinson  v.  Thomas  (m)  certainly  seems  opposed  to  this 
view :  but  the  court  was  there  construing  a  penal  statute. 
The  clause  in  the  present  case  must  receive  a  more  liberal 
construction.  I  am  therefore  of  opinion  that,  if  a  per- 
petual curate  be  within  sect  1  of  stat  32  Hen.  8,  c.  28,  he 
is  also  within  sect.  4.  His  power  is,  therefore,  no  more  than 
it  would  have  been  before  that  statute ;  and  the  lease  is 
void  as  against  the  successor  for  want  of  the  ordinary's 
consent 

Littledale,  J. — "  In  answer  to  my  doubt,  whether  the 
perpetual  curate  could  be  said  to  have  any  land  in  right 
of  the  parish  church,  it  was  urged  that  the  case  so  stated 
the  fact  It  is  true  that  the  messuages  and  lands  are 
allotted  and  applied  to  the  church  or  chapel  of  the  parish ; 
and  the  patron  and  impropriator  of  the  curacy  and  parish 
church  are  also  spoken  of  in  the  lease,  as  well  as  the  per- 
petual curacy  of  the  parish.  Yet  the  documents  speak 
of  the  curate  and  curacy  throughout ;  and  the  grant  is  to 
the  curate  and  his  successors.  Now,  has  the  curate  the 
land  in  right  of  the  church  ?  If  not,  there  is  an  end  of 
the  question,  though  he  have  a  fee.  As  to  this  last  point, 
I  think  it  makes  no  difference  whether  he  has  a  fee  simple, 
or  only  something  in  the  nature  of  a  fee  simple.  To  all 
intents  and  purposes,  his  estate  resembles  that  of  an  arch- 
bishop, who  can  no  more  sell  than  a  parson.  The  curate 
has  not  the  land  to  him  and  his  heirs ;  but  he  has  it  to 
him  and  his  successors ;  I  think,  therefore,  that  he  has, 
within  the  meaning  of  the  statute,  an  estate  in  the  nature 
of  a  fee  simple.  But  has  he  it  in  right  of  his  church  ? 
Clearly,  at  the  time  of  passing  stat.  32  Hen.  8,  c.  28,  he 
had  no  land  in  such  a  right.  Then  has  he  it  in  that 
right,  under  1  Geo.  1,  stat.  2,  c.  10?  There  may  be  a 
difficulty  as  to  the  meaning  of  the  word  church,  in  sect  1  of 
stat.  32  Hen.  8,  c.  28,  whether  it  mean  the  actual  parish 


(i»)  4  T.  R.  665. 
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€€  church,  or  the  Church  generally  .speaking ;  as  a  bishop 
holds,  not  in  right  of  this  or  that  particular  church,  but 
still  of  the  church  generally.  I  admit,  on  the  whole,  that 
the  curate  may  be  said  to  be  seised  in  fee  simple  in  right 
of  his  church.  But  then,  is  he  within  sect.  4  of  stat.  32 
Hen.  8,  c.  28  ?  He  is  not  vicar  by  name :  but  is  he 
so  in  effect  ?  I  think  he  is  something  less.  A  vicar 
is  one  who  is  substituted  for  the  rector,  to  serve 
the  church,  the  tithes  being  in  the  hands  of  a  lay 
rector.  The  perpetual  curate,  who  in  fact  stands  in  the 
place  of  the  vicar,  cannot  be  more  than  a  vicar.  If, 
therefore,  the  perpetual  curate  be  brought  within  the 
equity  of  sect.  1  of  stat.  32  Hen.  8,  c.  28, 1  think  he  is  also 
brought  within  that  of  sect.  4." 

Williams,  J. — "  It  is  clear,  from  what  has  been  con- 
ceded, that  there  is  no  ground  for  contending  that  a  per- 
petual curate  was  within  stat.  32  Hen.  8,  c.  28,  s.  1, 
before  the  passing  of  1  Geo.  1,  stat.  2,  c.  10.  Till  then, 
he  was  a  mere  sfipendiary  performing  the  clerical  duties 
of  the  church.  Then,  the  whole  question  is,  whether 
1  Geo.  1,  stat.  2,  c.  10,  gives  the  perpetual  curate  a  fee 
in  right  of  his  church.  That  would  be  saying  a  great 
deal,  and  more,  probably,  than  would  be  consistent  with 
the  claims  of  the  patron  and  the  lay  impropriator.  Vicars 
are  mentioned  by  name  in  stat.  32  Hen.  8,  c.  28,  s.  4. 
When  we  consider  the  origin  of  perpetual  curates  and 
vicars,  it  seems  that  either  the  curates  come  within  the 
denomination  of  vicars  or  do  not  come  at  all  within  the 
enabling  words  of  sect.  1.  There  can  be  no  doubt  that  they 
do  come  within  the  general  intent  of  the  disabling  clause, 
sect.  4,  although,in  a  question  upon  enforcinga  penalty  (n), 
it  was  held  that  they  were  distinct  from  vicars  or  parsons. 
This  is  a  case  not  contemplated  at  the  time  of  passing 
stat.  32  Hen.  8,  c.  28  ;  and,  by  holding  that  the  curate, 
if  brought  within  sect  1,  is  also  brought  within  sect.  4,  we 
are  only  carrying  into  effect  the  meaning  of  the  legislature." 

Coleridge,  J. — "  I  agree  that  judgment  must  be  given 
for  the  plaintiff.  It  follows  naturally  from  the  course  of 
the  argument  that  we  should  come  to  our  conclusions  on 
grounds  somewhat  different ;  since  it  is  contended  that  the 
curate  is  not  within  sect.  1  of  stat.  32  Hen.  8,  c.  28,  and 
also  that,  if  he  be,  he  is  within  sect.  4.  My  opinion  is, 
that  he  is  not  within  sect.  1.  It  is  admitted  that,  when 
the  statute  passed,  a  perpetual  curate  was  not  within  it. 
That  being  clear,  and  the  law  being  still  so  with  respect 

(n)  Jenhimon  v.  Thomas,  4  T.  R.  665. 
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Land  annexed 
to  a  perpetual 
caracy  cannot 
be  leased  by 
the  curate,  so 
as  to  bind  the 
successor, 
without  the 
consent  of 
ordinary  and 
patron. 


Not  within  old 
law  of  plurali- 
ties. 


Subject  to 
dilapidations. 


"  to  every  perpetual  curate  who  is  not  brought  within  the 
section  by  a  subsequent  statute,  we  should  clearly  see  our 
way  before  we  say  that  any  perpetual  curate  is  now  within 
it.  Whether  the  perpetual  curate  here  has  a  fee  simple, 
is  a  very  difficult  and  disputable  point ;  but  it  is  not  neces- 
sary for  me  to  decide  that.  For,  whether  he  have  a  fee 
simple  or  not,  he  has  it  not  in  right  of  his  church.  I 
do  not  think  that  1  Geo.  1,  stat.  2,  c.  10,  alters  the  estate 
or  interest  of  a  perpetual  curate :  it  merely  turns  the  land 
into  a  benefice,  and  makes  the  endowment  indefeasible. 
But  it  does  not  extend  the  parochial  domain :  if  the  land 
was  not  held  in  right  of  the  church  before,  it  is  not  so* 
now.  As  there  is  a  curate,  there  must,  of  course,  be  a 
lay  rector ;  the  repair  of  the  church,  and  other  analogous 
duties,  devolve  on  nim.  The  history  of  the  office  of  per- 
petual curate  shows  that  he  was  a  kind  of  vicar  performing 
ministerial  duties,  and  nothing  more.  His  estate  is  not 
altered ;  and,  whether  or  not  he  holds  in  fee,  he  has  no 
inheritance  in  right  of  his  church.  I  need  not  consider 
sect.  4  of  stat.  32  Hen.  8,  c.  28 ;  but  I  agree  that  a  per- 
petual curate,  if  brought  within  sect.  1,  can  be  so  only 
by  a  course  of  reasoning  which  would  bring  him  within 
sect.  4.  He  could  be  within  sect.  1  only  as  standing  in  the 
place  of  the  vicar :  if  he  does  so  stand,  it  is  difficult  to  say 
that  he  is  not  within  sect.  4.  That  would  lead  to  the 
same  conclusion  as  we  now  arrive  at.  Nothing  that  we 
have  said  contravenes  Jenkinson  v.  Thomas  (0),  which 
was  on  the  construction  of  a  penal  statute.  It  is  too  late 
now  to  say  that  the  same  rules  of  construction  are  to  be 
applied  to  penal  statutes  as  to  others."  Judgment  for 
plaintiff  (/?). 

A  perpetual  curacy  is  not  an  ecclesiastical  benefice,  but 
was  under  the  old  law  tenable  with  any  other  benefice, 
Weldon  v.  Green,  1772,  adjudged  by  Sir  George  Hay  in 
a  suit  by  the  patron  against  his  clerk  incumbent,  who  had 
accepted  such  a  curacy  after  his  institution  and  induction 
into  the  benefice,  which  this  suit  was  intended  to  make 
void  (q) :  as,  by  the  ecclesiastical  law,  the  acceptance  of 
any  ecclesiastical  benefice,  of  ever  so  small  value,  without 
a  dispensation,  makes  any  former  ecclesiastical  benefice 
void  (r). 

A  perpetual  curate  is  liable  like  any  other  beneficed 


(0)  4T.R.665. 

(p)  9  Ad.  &  El.  571.  See  also 
Doe  a.  Bramall  v.  Collivgey  7  C.  B. 
939;  13  Jur.  791  (1849). 


(q)  Ex  relatione  Lord  Stowell 
to  Mr.  Serjeant  Hill. 

(r)  1  H.  Bl.  425—431  ;  3 
Taunton,  463. 
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clerks  for  dilapidations  («).  For  the  oaths  and  declarations 
to  be  made,  and  the  acts  done  by  a  perpetual  curate  be- 
fore or  upon  his  admission  to  his  perpetual  curacy,  see 
Chap.  XL,  Sect.  7,  infra. 

There  are  some  decided  cases  of  which  it  is  difficult  to  Herbert  v. 
say  whether  they  relate  principally  to  the  category  of  per-  "Ef  ^J'  $c  f 
petual  curates  or  of  the  curates  of  chapels  of  ease.  For 
instance,  Dean  and  Chapter  of  Westminster  and  Dr.  Bro- 
dericky  1721.  Upon  the  plague  which  happened  in  the 
year  1625,  the  churchyard  of  St.  Margaret's,  W  estminster, 
not  being  large  enough  to  bury  the  dead  parishioners,  the 
inhabitants  of  that  part  of  that  parish  which  resorted 
to  the  new  chapel  built  there,  petitioned  the  dean  and 
chapter  of  Westminster  (who  were  lords  of  the  manor)  to 
grant  them  a  waste  piece  of  ground  to  bury  their  dead, 
which  accordingly  the  dean  and  chapter  did  under  their 
seals,  and  it  was  solemnly  consecrated.  Afterwards,  these 
inhabitants  were  at  the  charge  of  building  a  chapel  there, 
having  first  obtained  a  royal  licence  for  that  purpose. 
The  vestrymen  and  chapelwardens  had,  ever  since  the  year 
1653,  elected  the  ministers  who  were  to  preach  there ;  but 
now  the  dean  and  chapter  of  Westminster  claimed  a  right 
to  name  the  minister  who  should  preach  and  do  divine 
service  in  this  chapel.  On  a  bill  brought  to  settle  the 
right  of  nominating  the  parson  of  this  chapel,  by  Maccles- 
field, Lord  Chancellor  :  When  the  dean  and  chapter  gave 
this  ground  they  did  not  reserve  any  power  to  nominate 
the  preacher,  and  the  inhabitants  of  the  chapelry  were 
at  the  expense  of  building  the  chapel.  Now  the  building 
and  endowing  of  the  church  was  what  at  the  common  law 
originally  entitled  the  patron  to  the  patronage.  Here  the 
inhabitants  built  the  chapel,  and  (as  appears)  by  the  pew 
money  have  endowed  it.  It  is  not  reasonable  to  say  that 
the  dean  and  chapter,  as  parson  appropriate,  have  a  right 
to  supply  every  chapel  built  within  the  parish  with  a 
preacher.  It  would  be  an  expense  and  hardship  upon 
them  to  be  obliged  so  to  do,  neither  ought  it  to  be  at  their 
election  to  supply  it.  For  suppose  I  build  a  chapel  in 
my  house  for  myself  or  my  next  neighbour,  can  the  parson 
name  one  to  preach  there?  I  think  not.  And  it  will 
make  no  alteration  if  the  chapel  which  I  build  in  my  own 
ground  be  intended  for  the  use  of  twenty  neighbours  be- 
sides my  own  family.  But  afterwards,  on  the  hearing, 
the  court  decreed  that  the   right  of  nomination  of  the 

(*)  Mason  v.  Lambert  (1848),  12  Q.  B.  795;  12  Jur.  1045. 
P.      VOL.   I.  X 
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l/lrbert  v.       minister  did  belong  to  the  dean  and  chapter  (t).     Per 
i£«n,  jv-of    Lord  Northington,  Ch. :  Whenever  a  chapel  of  ease  is 

erected,  the  incumbent  of  the  mother  church  is  entitled 
to  nominate  the  minister,  unless  there  is  a  special  agree- 
ment to  the  contrary  which  gives  a  compensation  to  the 
incumbent  of  the  mother  church,  or  a  prescription  in 
which  everything  is  presumed  to  have  been  proper  (i*). 
And  in  that  case,  though  the  chapel  was  erected  and  en- 
dowed by  a  grant  of  lands  from  the  lord  and  freeholders 
of  a  manor,  and  though  the  right  of  nomination  was  given 
by  the  archbishop  in  the  deed  of  consecration  to  the  in- 
habitants, and  the  vicar  of  the  mother  church  at  the  time 
declared  he  had  no  right  to  nominate,  and  though  the 
inhabitants  had  repaired  and  nominated  for  ninety  years, 
his  lordship  decreed  the  right  of  nomination  to  belong  to 
the  vicar,  as  there  was  no  agreement  by  deed  between  the 
bishop,  patron,  and  incumbent,  nor  evidence  of  a  prescrip- 
tive title  in  the  inhabitants. 
Right  of  nomi-      There  are  various  other  cases  in  which,  according  to 

the   special  circumstances  proved,   the  inhabitants   of  a 
parish  have  or  have  not  been  holden  to  be  entitled  to 
nominate  the  perpetual  curate  or  the  minister  of  a  par- 
ticular chapel  (t?). 
Augmented  Dr.  Burn  observes  that,  with  regard  to  such  of  the  per- 

curaciUal         petual  curacies  as  have  been  augmented  by  the  governors 

of  Queen  Anne's  bounty,  there  is  no  doubt  but  by  the  act 
of  parliament  here  next  following,  the  curates  thereof  are 
not  removable  at  pleasure.  That  is,  by  1  Geo.  1,  stat.  2, 
c.  10,  s.  4,  which  makes  all  augmented  churches  per- 
petual cures  and  benefices  and  the  ministers  thereof  bodies 
politic. 

And  as  to  the  rest,  it  should  seem  that  such  curacies  are 
beneficia  ecclesiasticcu  Lord  Coke  says,  beneficium  is  a 
large  word,  and  is  taken  for  any  ecclesiastical  promotion  or 
spiritual  living  whatever  (x).  And  in  the  case  of  Moseley 
v.  JVarburton,  it  was  said  by  the  court  that  a  prebend  is 
an  ecclesiastical  benefice  (y).  And  Dr.  Gibson,  observing 
upon  the  case  of  Wood  v.  Birch,  where  it  was  held  that 
the  curate  was  removable  at  the  will  of  the  parson,  and 
consequently  could  not  prescribe,  says  this  is  true  of  an 

(0   IP.  Wms.  773.  worth  v.  Bishop  of  Chester,  4  B. 

(u)  Dixon    v.    Kershaw    and  &  C.  555;  Att.-Gen.  v.  Parker,  3 

Others,  Amb.  528.  Atk.  577;  Att.-Gen.  v.Newcomb^ 

(v)  Faulkner  v.  Elger,  4  B.  &  C.  14  Ves.  1 . 

449;  Arnold  y.Rolt.b  Bing.316;  (x)  2  Inst.  29. 

Rennet's  Par.  Ant.  589;  Att.-Gen.  \y)  1  Salk.  321. 
v.  Forster,  10  Vesey,  335;  Farn- 
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assistant  curate  to  a  resident  rector  or  vicar,  but  not  of  a 
curate  properly  speaking,  who  has  the  curam  animarum 
committed  to  him  pro  tempore  by  the  bishop  in  the  absence 
of  the  incumbent  (z).  And  in  the  case  of  perpetual  cura- 
cies in  particular,  the  Court  of  King's  Bench  will  grant  a 
mandamus  to  the  bishop  to  admit  and  licence  a  curate, 
which  implies  a  right  in  the  person  nominated  to  such 
office  or  promotion;  as  was  done  by  the  court  in  the  case 
of  the  dean  and  chapter  of  Carlisle  with  respect  to  the 
curacy  of  St.  Cuthberts. 

It  only  implies  a  right  until  the  will  is  determined ;  for 
another  at  will  may  have  a  mandamus  (a). 

The  reasons  which  have  sometimes  induced  the  Court  of 
King's  Bench  to  refuse  a  mandamus  in  this  case  have  arisen 
from  the  nature  of  that  writ.  But  that  a  perpetual  curacy 
was  to  be  considered  as  a  benefice  with  cure  of  souls,  and 
that  the  curate  must  therefore  have  obtained  the  bishop's 
licence,  and  subscribe  the  Thirty-nine  Articles  and  declara- 
tion of  conformity,  before  he  can  be  admitted  to  his  bene- 
fice and  maintain  an  action  of  money  had  and  received  for 
the  profits  of  it,  was  the  opinion  of  the  Court  of  King's 
Bench  in  Powel  v.  Milbank{b\  This  case  was  after- 
wards litigated  in  the  Court  of  Common  Pleas. 

By  the  late  act  for  Clerical  Subscriptions  (28  &  29  Vict  Present  sub- 
c.  122),  sb.  5,  7,  9,  the  same  oaths  and  declarations  are  !£?£fcion8  and 

•7j/»i..it  *  .  .i  declarations. 

required  oi  one  about  to  be  licensed  to  a  perpetual  curacy 
as  of  one  about  to  be  instituted  to  a  rectory  or  vicarage. 

The  4th  section  of  1  Geo.  1,  stat.  2,  c.  10,  referred  to  Statute  of 
above  is  as  follows  in  substance : — "  Whereas  the  late  Queen  l  G®°- 1' c-  ^ 
Anne's  bounty  to  the  poor  clergy  was  intended  to  extend  not  chapels  of  Cease 
only  to  parsons  and  vicars  who  came  in  by  presentation  or  and  perpetual 
collation,  institution,  and  induction,  but  likewise  to  such  curacies 

.    •  ,  !  *i-i        .  •  i       .•         i*         augmented. 

ministers  who  came  in  by  donation,  or  are  only  stipendiary 
preachers  or  curates,  most  of  which  are  not  corporations, 
nor  have  a  legal  succession,  and  therefore  are  incapable  of 
taking  a  grant  or  conveyance  of  such  perpetual  augmenta- 
tion as  is  intended  by  the  said  bounty  ;  and  in  many  places 
it  would  be  in  the  power  of  the  donor,  impropriator,  par- 
son or  vicar  to  withdraw  the  allowance  which  was  before 
paid  to  the  curate  or  minister  serving  the  cure  ;  or  in  case 
of  a  chapelry,'  the  incumbent  of  the  mother  church  might 
refuse  to  employ  a  curate  and  officiate  there  himself,  and 
take  the  benefit  of  the  augmentation,  whereby  the  main- 
tenance of  the  curate  would  be  sunk  instead  of  being  aug- 

(*)  Gibs.  896.  (b)  1  T.  R.  399. 

(a)  Saik.  428,  429. 
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Statute  of  mented ;"  it  is  enacted,  that  all  such  churches,  curacies,  or 
l  Geo.  l,  c.  10,  chapels  which  shall  be  augmented  by  the  governors  of  the 
chapels  of ^aae  sa^  bounty,  shall  be  from  thenceforth  perpetual  cures  and 
and  perpetual  benefices,  and  the  ministers  duly  nominated  and  licensed 
curacies  thereunto  shall  be  in  law  bodies  politic  and  corporate,  and 

D  have  perpetual  succession,  and  be  capable  to  take  in  per- 

petuity ;  and  the  impropriators  or  patrons  of  any  augmented 
churches  or  donatives,  and  the  rectors  and  vicars  of  the 
mother  churches  whereunto  such  augmented  curacy  or 
chapel  doth  appertain,  shall  be  excluded  from  receiving 
any  profit  by  such  augmentation,  and  shall  pay  to  the 
ministers  officiating  such  annual  and  other  pensions  and 
salaries,  which  by  ancient  custom  or  otherwise  of  right 
and  not  of  bounty  they  were  before  obliged  to  pay. 

And  by  sect.  6,  for  continuing  the  succession  in  such  aug- 
mented cures,  hereby  made  perpetual  cures  and  benefices, 
and  that  the  same  may  be  duly  and  constantly  served,  if 
they  shall  be  suffered  to  remain  void  for  six  months,  they 
shall  lapse  in  like  manner  as  presentative  livings. 
Any  aug-  By  2  &  3  Vict.  c.  49,  s.  2,  "  In  the  case  of  any  church  or 

mented  church  chapel  which  has  already  been  or  hereafter  may  be  aug- 
having  a  dis-  mented  by  the  said  governors  of  the  Bounty  of  Queen 
trict  to  be  a  Anne,  and  for  or  to  which  any  district  chapelry  has  already 
perpetual  been  or  hereafter  may  be  assigned,  whether  before  or  after 

the'minister  to  sucn  augmentation  under  the  provisions  of  the  said  recited 
be  an  incum-  acts  or  some  of  them,  such  church  or  chapel,  from  and 
bent  with  per-  after  such  augmentation,  and  the  assignment  of  such  dis- 
skm  a&c"Cand  *^c*  chapelry,  shall  be  and  is  hereby  declared  to  be  a  per- 
to  have  petual  curacy  and  benefice,  and  the  minister  duly  nomi- 

exclusive  cure  nated  and  licensed  thereto,  and  his  successors,  shall  not  be 
the^strict.       a  stipendiary  curate,  but  shall  be  and  esteemed  in  law  to 

be  a  perpetual  curate,  and  a  body  politic  and  corporate, 
with  perpetual  succession,  and  may  receive  and  take  to 
himself  and  his  successors  all  such  lands,  tenements,  tithes, 
rentcharges,  and  hereditaments  as  shall  be  granted  unto  or 
purchased  for  him  or  them  by  the  said  governors  of  the 
liounty  of  Queen  Anne  or  otherwise ;  and  such  perpetual 
curate  shall  thenceforth  have  within  the  district  chapelry 
so  assigned  as  aforesaid  sole  and  exclusive  cure  of  souls, 
and  shall  not  be  in  anywise  subject  to  the  control  or  inter- 
ference of  the  rector,  vicar,  or  minister  of  the  parish  or 
place  from  which  such  district  chapelry  shall  have  been 
taken,  any  law  or  statute  to  the  contrary  notwithstanding." 
Sect.  5  saves  all  the  powers  and  privileges  given  by 
1  Geo.  1,  stat.  2,  c.  10. 

By  these  statutes  the  augmented  chapels  being  expressly 
made  perpetual  cures  and  benefices,  if  the  incumbents  of 


CURATES,  MINISTERS,  DONEES.  309 

such  chapels  have  not  before  such  augmentation  been  Qualification 
qualified,  or  qualified  themselves,  according  to  the  requi-  and  nomina- 
sites  above  specified  for  perpetual  curates,  it  may  be  ad-  J^)f  mcum" 
visable,  upon  such  augmentation  made,  that  they  be  nomi- 
nated de  novo,  and  then  perform  the  several  particulars 
within  the  times  required,  which  nomination  may  be  in 
this  or  the  like  form : — 

"  To  the  right  reverend  father  in  God,  C.  lord  bishop 

of  ,  A.   B.  of ,  gentleman,  sendeth  greeting : 

Whereas  the  curacy  of  the  chapel  of ,  in  the  county 

of ,  and  in  your  lordship's  diocese  of ,  is  aug- 
mented, or  shortly  intended  to  be  augmented,  by  the 
governors  of  the  bounty  of  the  late  Queen  Anne,  for  the 
augmentation  of  the  maintenance  of  the  poor  clergy  ;  by 
reason  whereof  it  is  requisite  that  a  curate  should  be  duly 
nominated  and  licensed  to  serve  the  said  cure,  pursuant  to 
the  statute  in  that  case  made,  I,  the  said  A.  B.,  do  hereby 
nominate  C.  D.,  clerk  {the  person  employed  by  me  in  serv- 
ing the  said  cure),  to  be  curate  of  the  said  chapel  of , 

and  do  humbly  pray  your  lordship  to  grant  him  your 
licence  to  serve  the  said  cure,  and  to  perform  all  divine 
offices  therein  accordingly.     In  witness  whereof  I  have 

hereunto  set  my  hand  and  seal,  the day  of ,  in 

the  year  of  our  Lord "  (c). 

The  perpetual  curate  of  an  augmented  parochial  chapelry  Rights  of  per- 
may  maintain  trespass  for  entering  the  chapel  and  destroy-  P6*?*1 5?rat? 
ing  pews  (d ).     The  chapelwarden  of  such  a  chapelry  may  m  M    apc 
not,  without  the  consent  of  the  perpetual  curate,  remove 
pews(e).     It  is  a  question  of  fact  in  each  case  whether  a 
perpetual  curate  has  possession  of  the  churchyard  for  other 
than  spiritual  purposes  (/). 


Sect,  3. — Ministers  of  Chapels  of  Ease. 

When  by  long  use  and  custom  parochial  bounds  be-  Origin  of  cu- 
came  fixed  and  settled,  many  of  the  parishes  were  still  go  rates  in  chapels 
large  that  some  of  the  remote  hamlets  found  it  very  incon-  °  ea8e* 
venient  to  be  at  so  great  a  distance  from  the  church,  and, 
therefore,  for  the  relief  and  ease  of  such  inhabitants,  a 
method  obtained  of  building  private  chapels  or  oratories, 
in  which  a  capellane  was  sometimes  endowed  by  the  lord 

(c)  Ecton,  460.  (e)  Ibid. 

((I)  Jones  y.  Ellis,  2  Y.  &  J.  (f)Greensladev.  Darby,  3L.R., 

265.  Q.  B.  421. 
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Origin  of  cu- 
rates in  chapels 
of  ease. 


Nomination  to 
a  chapel  of 


ease. 


Lapse. 


Whether  a 
mandamus 
will  lie  to  ad- 
mit or  restore 
a  curate. 


of  the  manor,  or  some  other  benefactor,  but  generally 
maintained  by  a  stipend  from  the  parish  priest  (/)• 

But  in  order  to  authorize  the  erecting  of  a  chapel  of  ease, 
the  joint  consent  of  the  diocesan,  the  patron  and  the  in- 
cumbent (if  the  church  was  full)  were  all  required  (g  ). 

The  form  of  a  nomination  to  a  chapel  of  ease  may  be  to 
this  effect : — 

To  the  right  reverend  father  in  God lord  bishop 

A.  B.  of fyc.  sendeth  greeting  :   Whereas  the 


curacy  of in  the  county  of and  diocese  of 

is  now  void  by  the  death  of  CD.  last  incumbent  there,  and 
doth  of  right  belong  to  my  nomination :  These  are  humbly 
to  certify  your  lordship  that  I  do  nominate  E.  F.  clerk  to 
the  curacy  aforesaid;  requesting  your  lordship  to  grant 
him  your  licence  for  serving  the  said  cure.     In  witness 

whereof  I  have  hereunto  set  my  hand  and  seal,  the 

day  of in  the  year  of  our  Lord ." 

Ministers  or  curates  of  such  chapels  are  capable  of  aug- 
mentation by  Queen  Anne's  Bounty  (A). 

It  is  not  necessary  in  order  to  prevent  a  lapse  that  the 
appointment  be  within  six  months;  for  if  the  patron 
of  a  curacy  do  not  nominate  a  clerk,  there  can  be  no 
lapse  thereof  (except  in  the  case  of  the  curacy  having 
received  the  augmentation  of  Queen  Anne's  Bounty), 
but  the  bishop  may  compel  him  to  do  it  by  spiritual 
censures  (*). 

This  was  declared  to  be  law  in  the  case  of  Fair  child  v. 
Gay  re,  with  regard  to  donatives  (A),  because  though  the 
church  is  exempted  from  the  power  of  the  ordinary,  yet 
the  patron  is  not ;  and  it  holds  much  more  strongly  in  the 
case  of  curacies,  where  both  church  and  patron  are  subject 
to  the  ordinary's  jurisdiction,  and  where  therefore  he  may 
likewise  sequester  the  profits  and  appoint  another  to  take 
care  of  the  cure,  till  the  patron  shall  nominate  a  fit  and 
proper  clerk  (/). 

The  following  case  (m)  was  moved  as  of  a  donative,  but 
it  seems  clearly  to  have  been  only  a  chapel  of  ease  under 
the  mother  church,  both  from  the  vicar  and  also  the  inha- 
bitants claiming  the  right  of  nomination,  and  especially 
from  the  bishop  s  licence  being  obtained  (which  is  contrary 
to  the  nature  of  a  donative).  But  it  was  moved  as  of 
a  donative  probably  because  the  case  of  a   donative  in 


(f)  Ken.  Par.  Ant.  587. 

(g)  Ken.  Par.  Ant.  585. 
A)  See  p.  307,  supra, 
i)  1  Inst.  344;  Gibs.  819. 


i 


(fc)  Cro.  Jac.  63. 
(0  Gibs.  819. 

(m)  Rex   v.  Blooer,   2    Burr. 
1043,  and  again,  3  Burr.  1265. 
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that  particular  is  somewhat  stronger  than  that  of  a  mere 
chapel  of  ease.  It  was  thus : — A  mandamus  was  moved  Case  of  the 
for  to  be  directed  to  one  Samuel  Blooer,  a  parishioner  of  ji^E?liy  of 
Matfield  in  Staffordshire,  and  an  inhabitant  of  the  cbapelry 
of  Calton  within  that  parish  (who  had  turned  Mr.  William 
Langley,  the  curate  of  that  chapel,  out  of  it  after  he  had  been 
eleven  weeks  in  possession,  and  locked  it  up),  commanding 
him  to  restore  the  said  William  Langley,  clerk,  to  the  place 
and  office  of  curate  of  the  said  chapel.  It  appeared  that 
this  chapel  is  endowed  with  lands,  and  that  the  inhabitants 
of  four  different  parishes  contribute  to  the  repair  of  it. 
The  curate  of  it  has  a  stipend.  Mr.  Evans,  the  vicar  of 
Matfield,  swore  in  his  affidavit  that  he  believes  he  has  the 
right  of  nomination  to  it,  and  that  it  has  been  executed, 
and  that  Mr.  Langley  is  appointed  and  nominated  by  him. 
But  there  were  contrary  affidavits,  wherein  the  deponents 
sware  that  they  believe  the  right  of  nomination  to  be  in  the 
inhabitants.  It  appeared  that  Mr.  Langley  had  a  licence. 
On  showing  cause  against  issuing  the  mandamus,  it  was 
urged  that  this  chapel  is  a  donative,  and  as  the  particular 
nature  of  it  was  not  stated,  it  must  be  considered  as  only 
a  private  chapel  and  not  as  a  public  office ;  and,  conse- 
quently, no  mandamus  will  lie.  Besides,  the  right  of 
nomination  is  not  established.  The  vicar  only  swears  that 
he  believes  he  has  the  right  of  nomination,  which  is  con- 
tradicted by  the  adverse  affidavits,  and  if  it  were  not,  yet  a 
vicar  has  nothing  to  do  with  a  donative.  The  case  was 
mentioned  of  Prescot,  chaplain  of  Manchester  College  (n). 
But  there  were  letters  patent;  the  college  was  of  the 
foundation  of  the  crown ;  the  ground  of  the  court's  inter- 

¥>sing  in  that  case  was  because  there  was  no  other  remedy, 
his  man  may  have  another  remedy ;  he  may  bring  an 
ejectment  for  the  farm  which  he  says  belongs  to  him  as 
curate  of  this  chapel ;   or  he  may  have  his  action  of  tres- 

rj.  Every  vicar  might  as  well  come  for  a  mandamus  to 
restored  as  this  man.  On  the  other  hand,  it  was 
argued,  that  this  was  an  office  that  concerned  the  public, 
and  therefore  a  mandamus  wquld  lie  to  restore  to  it.  A  man- 
damus will  lie  to  restore  even  a  sexton  or  a  parish  clerk. 
It  doth  not  appear  that  this  is  a  donative.  But  if  it  be, 
yet  no  licence  is  necessary  in  case  of  a  donative,  though  in 
the  case  of  a  perpetual  curacy  it  is  necessary.  And  it  is 
no  objection  to  say  that  he  hath  another  remedy,  if  he  be 
entitled  to  this.  The  counsel  on  the  other  side  (against 
the  mandamus)  observed,  that  parish  clerks  and  sextons 

(n)  2  Strange,  797. 
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are  temporal  officers,  whereas  this  is  ecclesiastical,  and  a 
vicar  or  rector  may  just  as  well  apply  for  a  mandamus,  as 
Lord  Mans-  the  chaplain  of  a  donative.  By  Lord  Mansfield,  Chief 
field's  decision.  justice :  «  Thisis  a  mere  temporal  question.  Three  objec- 
tions have  been  offered  against  making  the  rule  absolute ; 
the  first  was,  that  there  is  no  sufficient  ground  for  asking 
a  mandamus.  Ans. — But  this  chaplain  hath  shown 
an  appointment  and  a  .licence,  and  was  in  quiet  pos- 
session for  eleven  weeks.  Second  objection :  that  he  has 
not  the  right,  for  the  nomination  is. not  in  the  vicar, 
but  in  the  inhabitants.  Ans. — We  cannot  try  the  merits 
upon  affidavit.  He  claims  a  right,  though  it  is  litigated, 
and  that  is  sufficient  for  the  present  purpose.     Third  ob- 

eition :  that  even  supposing  him  to  have  a  title,  and  to 
ve  been  in  possession  and  turned  out  of  it,  yet  he  ought 
not  to  be  assisted  by  way  of  mandamus,  but  be  left  to  his 
ordinary  legal  remedy,  by  ejectment  or  an  action  of  trespass. 
Ans. — A  mandamus  to  restore  is  the  true  specific  remedy 
where  a  person  is  wrongfully  dispossessed  of  any  office  or 
function  which  draws  after  it  temporal  rights,  in  all  cases 
where  the  established  course  of  law  hath  not  provided  a 
specific  remedy  by  another  form  of  proceeding,  as  it  hath 

I>rovided  in  the  case  of  rectories  and  vicarages.  Here  are 
ands  annexed  to  this  chapel  which  belong  to  the  chaplain 
in  respect  of  his  function.  If  the  bishop  had  refused,  with- 
out cause,  to  licence  him,  he  might  have  had  a  mandamus 
to  compel  the  ordinary  to  grant  him  a  licence.  He  is  now 
turned  out  of  the  chapel  and  everything  belonging  thereto, 
by  force.  It  is  said  :  He  may  bring  an  ejectment  or  an 
action  of  trespass.  I  am  not  sure  that  he  could.  It  doth 
not  appear  that  the  legal  property  is  in  him.  On  the  con-: 
trary,  it  is  certain  that  it  is  not.  It  might  originally  be  in 
feoffees.  Those  feoffees  may  not  have  been  regularly  con- 
tinued. It  may  be  impossible  to  find  the  heir  of  the  sur- 
vivor. If  they  have  been  continued,  the  present  feoffees 
may  refuse  to  let  Mr.  Langley  make  use  of  their  names. 
Neither  of  these  actions,  if  he  could  bring  them,  would  be 
a  specific  remedy.  In  the  one,  he  might  recover  damages; 
in  the  other,  he  might  recover  the  land ;  but  by  neither 
would  he  be  restored  to  his  pulpit,  and  quieted  in  the  exer- 
cise of  his  function  and  office." — And  the  rule  was  made 
absolute  for  a  mandamus.  No  return  was  made  to  it,  but 
the  parties  agreed  to  try  the  merits  in  a  feigned  issue. 

Upon  this  case  being  afterwards  mentioned,  the  court 
took  occasion  to  say,  that  they  had  reconsidered  the  point, 
and  weighed  all  the  principles  and  authorities  applicable  to 
it,  and  were  fully  satisfied  that  the  properest  and  most  effec- 
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tual  method  of  trying  the  right  to  officiate  in  such  chapels, 
whether  it  depended  upon  nomination  or  election,  was  by 
mandamus.  Nevertheless  the  authority  of  this  case  has  been  Authority  of 
much  shaken  by  subsequent  decisions.     It  was  observed  by  &**  case 
Mr.  Justice  Buller,  in  Rex  v.   The  Bishop  of  Chester,  8haken' 
that  the  grounds  on  which  the  Court  of  King's  Bench  for- 
merly granted  or  refused  a  mandamus,  are  not  explicitly 
stated ;  but  the  court  has  lately  granted  this  discretionary  when  a  man- 
writ  only  in  cases  where  there  was  no  other  specific  legal  damns  will  he 
remedy,  or  where  such  remedy  (as  an  assise)  was  obsolete.  Sranted- 
In  the  last-mentioned  case,  there  was  a  cross  nomination 
to  a  curacy,  and  one  of  the  nominees  applied  to  the  court 
for  a  mandamus  to  the  bishop  to  licence  him,  which  the 
court  refused,  because  he  had  a  specific  legal  remedy  by 
quare  impedit(p).     This  reasoning  seems  also  to  have 
been  adopted  in  a  later  case  of  Rex  v.  The  Marquis  of 
Stafford.     The  affidavits  in  that  case  stated  the  usage  to 
be,  that  the  minister  of  the  chapel  of  Willenhall  ought  to 
be  nominated  and  appointed  by  the  inhabitants  of  the  town 
of  Willenhall,  having  lands  of  inheritance  within  the  town, 
and  being  so  nominated,  ought  to  be  presented  and  allowed 
'by  the  lord  of  the  manor  of  Stowe  Heath.     That  on  a- 
commission  of  charitable  uses,  in  the  reign  of  James  L,  it 
was  agreed  between  the  lord  of  the  manor  and  the  said 
inhabitants,  that  certain  copyhold  lands  should  be  let, 
through  the  medium  of  trustees,  for  the  reparation  of  the 
said  chapel  and  the  maintenance  of  a  stipendiary  priest  or 
curate,  to  be  nominated  by  a  majority  of  the  said  inhabit- 
ants, and  to  be  allowed  by  the  lord,  and  by  him  presented 
to  the  ordinary  for  a  licence  to  preach.     The  lord  having 
refused  to  allow  and  present  the  nominee  of  a  majority  of 
the  inhabitants,  the  latter  prayed  a  mandamus,  which  the 
court  refused,  saying  their  right  was  either  a  mere  trust, 
and  then  their  remedy  was  in  equity,  or  it  was  a  legal 
right,  in  which  case  a  quare  impedit  would  lie  ( p). 

To  every  of  the  several  kinds  of  curates  the  ordinary's  Licence, 
licence  is  necessary  before  he  shall  be  admitted  to  officiate. 

For  by  Can.  48,  **  No  curate  or  minister  shall  be  per- 
mitted to  serve  in  any  place  without  examination  and 
admission  of  the  bishop  of  the  diocese  or  ordinary  of  the 
place  having  episcopal  jurisdiction,  under  his  hand  and 
seal ;  having  respect  to  the  greatness  of  the  cure  and  meet- 
ness  of  the  party  "(y). 

(o)  1  T.  R.  396.  Chambers,  2    Add.   177,  as    to 

(p)  3  T.  R.  646.  application    of    this    canon    to 

(q)  Vide  Can.  36,  and  Gates  v.      preachers  generally. 
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Requisites 
be/ore  a 
licence  can 
be  obtained. 


In  order  to  which, 

(1)  He  must  produce  his  nomination  in  form  aforesaid. 

(2)  Then  it  must  appear  in  the  next  place,  that  he  is  in 
holy  orders ;  of  deacon  at  least,  if  he  is  to  be  licensed  to 
be  an  assistant  curate ;  and  of  priest,  if  he  is  to  be  licensed 
to  a  perpetual  curacy ;  for  by  14  Car.  2,  c.  4,  s.  10,  no 
person  shall  be  admitted  to  any  benefice  or  ecclesiastical 
promotion  before  he  shall  be  ordained  priest ;  and  it  is 
the  more  necessary  in  this  case,  because  he  is  the  sole  in- 
cumbent in  the  parish ;  and  by  the  same  statute,  until  he 
shall  be  ordained  priest,  he  may  not  consecrate  the  sacra- 
ment of  the  Lord's  Supper.  Which  words  benefice  or 
promotion  do  also  extend  to  all  chapels  of  ease  which 
have  received  the  augmentation  of  Queen  Anne's  Bounty ; 
for  by  1  Geo.  1,  stat.  2,  c.  10,  s.  4  (r),  it  is  expressly 
declared  that  they  shall  from  thenceforth,  that  is,  from 
the  time  of  such  augmentation,  be  perpetual  cures  and 
benefices. 

And  this  must  appear  to  the  ordinary,  either  of  his  own 
knowledge  or  by  lawful  testimony. 

Thus  by  a  constitution  of  Archbishop  Reynold,  "  No 
person  shall  be  admitted  to  officiate  until  proof  shall  first 
be  made  of  his  lawful  ordination  "  (s). 

And  by  a  constitution  of  Archbishop  Arundel,  "  No 
curate  shall  be  admitted  to  officiate  in  any  diocese  wherein 
he  was  not  born  or  ordained,  unless  he  bring  with  him  his 
letters  of  orders  "  (t). 

(3)  By  the  same  constitution  of  Archbishop  Reynold, 
"  No  person  shall  be  admitted  to  officiate  until  proof  shall 
first  be  made  of  his  good  life  and  learning  "  (u). 

And  by  the  aforesaid  constitution  of  Archbishop  Arun- 
del, "  No  curate  shall  be  admitted  to  officiate  in  any 
diocese,  wherein  he  was  not  born  or  ordained,  unless  he 
bring  with  him  letters  commendatory  of  his  diocesan,  and 
also  of  other  bishops  in  whose  dioceses  he  hath  continued 
for  any  considerable  time  ;  which  letters  shall  be  cautious 
and  express  with  regard  to  his  morals  and  conversation, 
and  whether  he  be  defamed  for  any  new  opinions  contrary 
to  the  catholic  faith  or  good  manners"  (x). 

And  by  Can.  48,  if  the  curates  remove  from  one 
diocese  to  another,  they  shall  not  be  by  any  means  ad- 
mitted to  serve,  without  testimony  in  writing  of  the  bishop 
of  the  diocese  or  ordinary  of  the  place  having  episcopal 


(r)  See  p.  308,  supra. 
[§)  Lind.  47. 
ft  Ibid.  48. 
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Ibid.  47. 
Ibid.  48. 


CURATES,  MINISTERS,  DONEES.  315 

jurisdiction,  from  whence  they  came,  of  their  honesty, 
ability,  and  conformity  to  the  ecclesiastical  laws  of  the 
Church  of  England. 

All  which  is  agreeable  to  the  rule  of  the  ancient  canon 
law,  which  requires  that  no  clergyman  shall  be  received 
in  another  diocese,  without  letters  commendatory  from 
the  bishop  of  the  diocese  from  whence  he  removed  "  (y). 

(4)  He  must  under  the  law  till  quite  recently  have  taken 
thi  oath*  of  allegiance  and  supremacy  (z),  for  by  the 
1  Eliz.  c.  1,  s.  10,  every  person  who  shall  be  promoted  to  any 
spiritual  or  ecclesiastical  benefice,  promotion,  dignity, 
office  or  ministry,  shall,  before  he  take  upon  him  to  re- 
ceive, exercise,  supply,  or  occupy  the  same,  take  the  said 
oaths  before  such  person  as  shall  have  authority  to  admit 
him.  But  this  qualification  has  been  removed  by  the 
Promissory  Oaths  Act,  1871  (34  &  35  Vict.  c.  48);  and 
it  seems  that  he  does  not  come  within  the  words  of  28 
&  29  Vict.  c.  122  (a). 

(5)  But  such  ot  the  said  curates  as  are  admitted  to  a 
benefice  with  cure  are  to  take  all  the  oaths  and  declara- 
tions that  are  required  of  persons  to  be  admitted  to  any 
benefice  by  28  &  29  Vict.  c.  122  (b). 

(6)  By  Can.  36  of  1865,  modifying  Can.  36  of  1603, 
no  person  shall  be  suffered  to  preach,  to  catechise,  or  to  be 
a  lecturer,  or  reader  of  divinity,  in  any  parish  church,  chapel, 
or  other  place,  except  he  be  licensed  either  by  the  archbishop 
or  by  the  bishop  of  the  diocese,  or  by  one  of  the  two  univer- 
sities ;  and  except  he  shall  first  subscribe  the  declaration 
of  assent  to  the  Thirty-nine  Articles  and  the  Book  of 
Common  Prayer,  which  is  the  same  as  that  given  in  28  & 
29  Vict.  c.  122,  s.  1. 

And  by  Can.  37,  none  who  hath  been  licensed  to 
preach,  read,  lecture,  or  catechise,  and  shall  afterwards 
come  to  reside  in  another  diocese,  shall  be  permitted  there 
to  preach,  •  read,  lecture,  catechise,  or  administer  the 
sacraments,  or  to  execute  any  other  ecclesiastical  func- 
tion, by  what  authority  soever  he  be  thereunto  admitted, 
unless  he  first  consent  and  subscribe  to  the  three  articles 
before  mentioned,  in  the  presence  of  the  bishop  of  the 
diocese  wherein  he  is  to  preach,  read,  lecture,  catechise, 
or  administer  the  sacraments  as  aforesaid. 

(y)  Gibs.  896.  But  see  Bishop  Chap.  XI.,  Sect  7,  infra.  The  act 

of  Exeter  v.  Marshall,  3  L.  R.,  seems  only  to  apply  to  benefices 

H.  L.  17 ;  infra,  Chap.  XL,  Sect.  5.  which  are  the  subject  of  institu- 

(z)  Contained  in  21  &  22  Vict,  tion  or  collation,  and  to  perps- 

c.  48.  tool  curacies. 

(a)   See    p.  126,  supra,  and  (b)  See  Chap.  XI.,  Sect.  7,  infra. 
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Requisites  be- 
fore a  licence 
can  he  ob- 
tained. 


Requisites 
after  licence 
obtained. 


By  the  1 1th  article  of  Archbishop  Wake's  injunctions 
it  is  required,  that  in  licences  to  be  granted  to  serve  any 
cure,  the  ordinary  shall  cause  to  be  inserted,  after  the 
mention  of  the  particular  cure  provided  for  by  such  li- 
cence, a  clause  to  this  effect,  "or  in  any  other  parish 
within  the  diocese,  to  which  such  curate  shall  move  with 
the  consent  of  the  bishop." 

Also  after  licence  obtained,  it  seems  that  they  shall  take 
the  oath  of  canonical  obedience,  if  thereunto  required. 
Thus  by  a  constitution  of  Archbishop  Winchelsea,  "  To 
curates  received  to  officiate  in  any  church,  it  ought  to  be 
enjoined  in  virtue  of  their  obedience,  that  they  duly  attend 
on  Sundays  and  holidays  and  other  days  when  divine 
service  is  to  be  performed ;  and  thereupon  we  do  injoin, 
that  oath  shall  be  administered  and  made  at  their  admis- 
sion: and  we  do  injoin,  that  they  shall  also  make  oath 
that  they  will  not  injure  the  rectors,  or  vicars,  and  gover- 
nors of  the  churches  or  chapels  wherein  they  shall  offi- 
ciate; but  that  they  will  humbly  obey  them,  and  give 
them  due  reverence  "  (c). 

And  thereupon  we  do  injoin  that  Oath  shall  be  ad- 
ministered.']— But  this,  not  of  necessity  (says  Lindwood), 
but  only  if  the  rector  or  vicar  shall  see  cause,  as  if  the 
curate  shall  show  tokens  of  stubbornness  or  disobe- 
dience (d). 

Shall  be  administered.! — By  such  rector,  vicar,  or  other 
governor  of  the  church  (e). 

And  made.]  —  By  the  curate  at  his  entrance  or  admis- 
sion (/). 

Governors  of  the  Churches.! — That  is,  such  as  are 
neither  rectors  nor  vicars ;  as  deans,  provosts,  masters, 
wardens,  and  such  like  (g). 

And  give  them  due  reverence.] — In  the  common  in- 
stances of  subordination  and  respect ;  and  also  in  per- 
forming the  usual  services  in  the  public  worship  of 
God  (A). 

And  by  another  constitution  of  the  same  archbishop : 
"  Stipendiary  priests,  who  shall  oelebrate  the  divine  offices, 
shall  not  receive  any  oblations,  portions,  obventions,  per- 
quisites, trentals,  or  any  part  thereof,  especially  oblations 
tor  the  bodies  of  the  dead  when  brought  to  the  church  to 
be  buried,  without  licence  of  the  rectors  or  vicars  of  the 
churches  where  they  shall  officiate ;  nor  in  any  manner 


(c)  Lind.  70. 

d)  Ibid. 

e)  Ibii 


i 


(J)  Ibid. 
(9)  Ibid. 
(h)  Ibid.  71, 
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carry  them  away  to  the  prejudice  of  the  rectors  or  vicars 
of  the  churches  aforesaid  or  of  their  substitutes  ;  lest  they 
incur  the  sentence  of  the  greater  excommunication  in  that 
behalf  ordained.  And  the  said  priests  on  the  Sunday  or 
holiday  after  their  admission,  shall  swear  before  the  rec- 
tors, vicars,  or  their  deputies,  during  the  solemnity  of  the 
public  worship  (or  otherwise  before  the  ordinaries  of  the 
respective  places),  looking  upon  the  holy  books  there 
lying  open,  that  they  will  in  no  wise  do  any  damage  or 
prejudice  to  the  churches  or  chapels  parochial  wherein 
they  perform  divine  service,  or  to  the  rectors  or  vicars 
thereof,  or  to  those  who  represent  them,  or  who  have  in- 
terest therein,  as  to  the  oblations,  portions,  obventions, 
perquisites,  trentals,  or  other  rights  whatsoever,  or  how- 
soever called ;  but  that  as  much  as  in  them  lieth,  they 
will  secure  and  preserve  them  from  damage  in  all  and 
singular  the  premisses.  And  the  said  priests  shall  also 
specially  swear,  that  they  will  by  no  means  raise,  sustain, 
or  foment  hatred,  scandal,  quarrels,  and  contentions,  be- 
tween the  rector  and  parishioners ;  but  that  as  much  as  in 
them  lieth,  they  will  promote  and  preserve  concord  between 
them.  And  the  said  priests  shall  not  presume  to  celebrate 
divine  service  in  such  churches  or  chapels  until  they  shall 
have  taken  the  oath  in  form  aforesaid ;  provided  that  the 
rectors,  or  vicars,  or  others  aforesaid,  shall  require  them 
so  to  be  sworn :  and  if  they  shall  presume  to  celebrate 
divine  service  in  the  place  so  forbidden  to  them  contrary 
to  this  prohibition,  they  shall  thereby  incur  irregularity, 
besides  the  other  penalties  which  the  canons  inflict  upon 
the  breakers  of  holy  constitutions.  And  if  the  aforesaid 
curates,  being  so  sworn  as  aforesaid  before  a  competent 
judge,  shall  be  convicted  by  lawful  proof  of  having  broken 
their  oath ;  they  shall  be  entirely  removed,  and  as  per- 
jured persons  shall  be  interdicted  from  the  celebration  of 
divine  offices,  until  they  shall  be  canonically  dispensed 
withal.  And  the  said  rectors  or  vicars,  or  their  deputies, 
ought  affably  to  receive  the  oaths  aforesaid ;  and  keep  in 
their  churches  a  written  copy  of  the  premisses  and  other 
things  ordained  in  that  behalf"  (i). 

Stipendiary  Priests .] — This  constitution  seems  to  have 
been  intended,  not  with  respect  to  curates  in  general,  but 
only  such  of  them  as  had  salaries  appointed  by  particular 
founders,  for  praying  for  the  souls  of  them  and  their 
friends  or  posterity  ;  for  such  were  the  stipendiary  priests, 
who  officiated  in  chantries  founded  and  endowed  for  the 
purposes  aforesaid. 

(0  Lindw.110. 
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Requisites 
after  licence 
obtained. 


Perquisites.] — Denarios  pro  requestis :  or,  as  it  is 
afterwards  expressed  in  this  constitution,  denarios  per- 
quisites: that  is,  pence  given  for  prayers  for  departed 
souls  in  the  offices  of  the  church  (k). 

On  the  Sunday  or  Holiday  after  their  Admission."] — 
By  the  rector,  or  vicar,  or  their  deputies  (/). 

Shall  swear  before  the  Rectors,  Vicars,  or  their  Depu- 
ties.]— By  which  deputies  are  meant  parish  priests,  or 
others  whom  in  their  absence  they  have  deputed  to  be 
their  agents  or  proctors  (m). 

Or  who  have  Interest  therein.] — As  their  farmers,  or 
persons  who  have  a  right  to  a  certain  portion  of  the  ob- 
ventions  (n). 


Donative, 
what. 


Origin  of 
donatives. 


Sect.  4. — Donees. 

A  donative  is  a  spiritual  preferment,  be  it  church, 
chapel,  or  vicarage,  which  is  m  the  free  gift  or  collation 
of  the  patron,  without  making  any  presentation  to  the 
bishop ;  and  without  admission,  institution,  or  induction 
by  any  mandate  from  the  bishop  or  other ;  but  the  donee 
may,  by  the  patron  or  by  any  other  authorized  by  the 
patron,  be  put  into  possession  (0). 

And  this  right  in  the  donor  (together  with  the  exemp- 
tion of  the  church  from  ecclesiastical  jurisdiction)  seems 
to  have  come  from  the  consent  of  the  bishop  in  some  par- 
ticular cases  (p) :  as  when  the  lord  of  a  manor  in  a  great 
Earish,  having  his  tenants  about  him  at  a  remote  distance 
•om  the  parish  church,  did  offer  to  build  and  endow  a 
church  there,  provided  that  it  should  belong  entirely  to 
him  and  his  family,  to  put  in  such  persons  as  they  should 
think  fit,  if  they  were  in  holy  orders.  It  is  very  possible, 
that  the  bishops  at  that  time,  to  encourage  such  a  work, 
might  permit  them  to  enjoy  this  liberty ;  which  being 
continued  time  out  of  mind,  is  turned  into  a  prescription. 
And  they  are  to  be  distinguished  from  those  called  sine- 
cures, and  exempt  jurisdictions;  for  sinecures  in  truth 


Si 


"k)  Johns.    Winch. 

%   Lindw.  110. 

(m)  Ibid.  111. 

(n)  Ibid. 

(p)  Deg.  p.  1,  c.  13;  More, 
765;  Cro.  Jac.  63;  Yelv.  60. 

(p)  Whether  a  church  is  do- 
native or  not,  is  merely  temporal, 


and  a  prohibition  to  a  suit  in  the 
ecclesiastical  court  for  pulling 
down  the  church,  was  made  ab- 
solute ;  but  the  plaintiff  was 
ordered  to  declare.  Deschamp 
and  Lee  v.  Dr.  Andrews.  Serj. 
Hill's  MSS. 
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are  benefices  presentable  ;  but  by  means  of  vicarages  en- 
dowed in  the  same  places,  the  persons  who  enjoy  them 
have  by  long  custom  been  excused  from  residence ;  and 
exempt  jurisdictions  are  not  so  called,  because  they  are 
under  no  ordinary ;  but  because  they  are  not  under  the 
ordinary  of  the  diocese,  but  have  one  of  their  own,  and 
are  therefore  called  peculiars  (q). 

There  is  not  any  one  particular  sort  of  ecclesiastical  O* ***** kind 
preferments,  that  are  peculiarly  said  to  be  donatives ;  for  dignities.068  °C 
some  of  all  sorts  may  be  donative,  as  well  as  presentative 
or  elective.  For  bishoprics  were  donative  in  England 
after  the  Conquest,  until  the  time  of  King  John.  So  a 
prebend  may  be  donative,  as  at  Windsor  and  West- 
minster, in  the  chapels  of  the  king,  where  the  prebend 
being  void,  it  is  said  that  the  king  shall  make  collation 
of  his  clerk  by  patent,  and  by  force  thereof  he  shall  take 
possession  without  any  institution  or  induction.  Also  a 
benefice  with  cure  of  souls  may  be  a  donative,  as  was  the 
rectory  of  Briery* or  Burien  in  Cornwall  till  a  recent 
act  (r) ;  and  so  the  church  of  the  Tower  of  London  is  a 
cure  of  souls,  and  the  king's  donative  (s). 

Yet  some  of  these  instances,  and  other  such  like,  may 
be  said  to  resemble  donatives,  rather  than  to  be  donatives, 
properly  so  called :  such  as  the  grant  of  the  king  to  pre- 
bends without  institution  ;  as  also,  the  collation  of  a  bishop 
without  presentation;  and  the  nomination  to  perpetual 
curacies,  which  is  without  either  presentation,  institution, 
or  induction.  For  these  differ  from  donatives  properly  so 
called,  which  are  given  and  fully  possessed  by  the  sole 
donation  of  the  patron  in  writing ;  inasmuch  as  collations 
and  royal  grants  are  to  be  followed  by  induction  and  in- 
stalment; and  persons  nominated  to  curacies  are  to  be 
authorized  by  a  licence  from  the  bishop,  before  they  can 
legally  officiate.  Whereas  possession  by  donation  is  not 
subject  to  any  of  these  consequents,  but  receives  its  full 
essence  and  effect  from  the  single  act  and  sole  authority  of 
the  donor  as  aforesaid  (t). 

The  form  of  a  donation  may  be  thus : —  Form  of 

"  donation. 

"  To  all  to  whom  these  presents  shall  come.     Know  ye, 

that  I,  A.  B.  of in  the  county  of Esquire,  have 

given  and  granted,  and  by  these  presents  do  give  and  grant, 

to  my  beloved  in  Christ,  C.  D.  clerk,  the  office  or  place  of 

(q)  1  Still.  335.  Litt.  344  ;   Cro.  Jac.  63 ;    Cro. 

(r)  13  &  14  Vict.  c.  76.  Eliz.  653. 

(«)  "Wate.  c.  15 ;  2  Rol.  Ab.  (0  Wata.  c.  15. 

341,  356;   11   Hen.  4,  9 ;  Co. 
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Form  of  a 
donation. 


Effect  of  a 
donation. 


How  far  the 
donee  most 
qualify,  as 
other  clerka 
promoted. 


curate  [or  as  the  case  shall  be]  of  the  chapel  of in 

the  county  of now  lawfully  vacant,  and  to  my  dona- 
tion and  free  disposition  in  full  right  belonging,  and  by 
these  presents  do  make,  constitute,  and  appoint  him  the 
said  C.  D.  curate  of  the  said  chapel,  to  have,  hold,  and 
enjoy  the  said  office  or  place  of  curate  in  the  chapel  afore- 
said, to  him  the  said  C.  D.  during  his  natural  life,  with 
all  and  every  the  salaries,  stipends,  rights  and  appurte- 
nances to  the  same  office  or  place  of  curate  aforesaid  in 
any  wise  belonging  or  appertaining,  as  fully,  freely,  and 
perfectly,  and  in  as  ample  manner  and  form,  as  any  other 
hath  or  ought  to  have  held  and  enjoyed  the  same.  In  wit- 
ness whereof  I  have  hereunto  set  my  hand  and  seal,  the 
day  of in  the  year  of  our  Lord "  (a). 

Or  thus : — 

"  To  all  to  whom  these  presents  shall  come,  A.  B.  of 

in  the  county  of Esquire,  lord  of  the  manor  of 

in   the   county    of sendeth  greeting:   Whereas  the 

chapel  of in  the  county  aforesaid  is  now  vacant,  and 

to  my  donation  in  full  right  belongeth  ;  know  ye,  that  I 
the  aforesaid  A.  B.  have  given  and  granted  to  my  beloved 

in  Christ,  C.  D.  clerk,  the  aforesaid  chapel  of with 

all  its   rights  and  appurtenances,  and  by  the  tenor  of 
these  presents  do  induct  him  the  said  C.  D.  into  corporal 
possession  of  the  said  chapel,  with  all  its  appurtenances* 
In  witness  whereof,  fyc"  (x). 

The  grant  of  a  donative  being  once  made,  creates  a 
right  as  full  and  lasting  as  institution  and  induction  ;  that 
is,  a  right  not  to  be  taken  away  but  by  the  resignation  or 
deprivation  of  the  donee ;  the  resignation  was  made  to  the 
donor,  and  the  deprivation  under  the  old  law  was  made  by  the 
donor  likewise ;  both  the  church  and  the  clerk  being  exempt 
from  ordinary  jurisdiction.  To  this  purpose  it  is,  what 
we  find  in  the  reports  of  Sir  John  Davis,  that  a  donative 
■  cannot  be  granted  for  years  or  at  will  only,  because  this 
great  inconvenience  would  follow,  that  the  freehold  might 
be  in  perpetual  abeyance ;  which  is  an  inconvenience  that 
the  law  will  not  suffer  (y). 

Although  a  clerk  upon  whom  a  donative  is  bestowed 
does  not  gain  possession  by  presentation,  institution,  and 
induction,  yet  he  is  obliged,  in  order  to  preserve  and 
maintain  his  possession,  to  be  qualified  and  to  qualify 


(t*)  Ecton,  459. 
(x)  Ibid.  4G1. 


(y)  Gibs.  819;  Dav.  46. 
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himself  in  many  things,  as  others  do  who  are  presented, 
instituted,  and  inducted ;  as, 

(1)  He  must  be  a  priest,  without  which,  by  14  Car.  2, 
c.  4,  s.  10,  no  person  shall  be  admitted  to  any  ecclesiastical 
promotion. 

(2  )  He  must,  under  the  law  till  quite  recently,  have  taken 
the  oath  of  allegiance  and  supremacy  before  he  takes  the 
donation ;  and  this  he  must  have  done  before  such  person 
who  has  authority  to  admit  him  thereunto,  that  is,  his 
patron,  by  1  Eliz.  c.  1,  s.  10.  But  this  it  seems  he  need 
not  now  do  (a). 

(3)  He  must  also,  under  the  old  law,  before  his  ad- 
mission to  be  incumbent  or  have  possession  of  his  dona- 
tive, have  subscribed  before  the  archbishop,  bishop  or 
ordinary  of  the  diocese  (or  their  vicar  general,  chancellor 
or  commissary  respectively),  the  declaration  of  conformity 
to  the  liturgy  of  tne  Church  of  England  as  by  law  estab- 
lished. And  if  the  donative  had  a  parish  church  belong- 
ing to  it,  he  must  have  had  a  certificate  under  the  hand 
and  seal  of  the  person  before  whom  he  subscribed,  to  be 
read  by  him  in  such  church  afterwards  (ft). 

This  statute,  however,  has  now  been  repealed ;  and  it 
appears  that  donatives  are  not  comprehended  under  the 
new  act  of  28  &  29  Vict.  c.  122. 

(4)  And  he  ought,  under  the  old  law,  to  read  the  morn- 
ing and  evening  prayers  in  his  church  or  chapel  within  two 
months  after  he  shall  be  in  the  actual  possession  of  his 
donative,  or  in  case  of  impediment  (to  be  allowed  of  by  the 
ordinary),  then  within  one  month  after  such  impediment 
removed ;  together  with  the  form  of  giving  assent  and  con- 
sent thereunto.     But  this,  again,  has  been  repealed. 

In  the  case  of  Powel  v.  Milbank,  on  an  action  for  money 
had  and  received  to  the  plaintiff's  use,  the  defendant 
pleaded  the  general  issue,  and  a  verdict  was  given  for  the 

Slaintiff,  on  the  following  state  of  the  case.  William 
olyffee  and  Eleanor  his  wife,  in  right  of  the  said  Eleanor, 
nominated  and  appointed  the  plaintiff,  on  the  17th  of  June, 
1770,  to  the  donative  of  Chester-le-Street,  in  the  county 
and  diocese  of  Durham,  with  cure  of  souls.  The  plaintiff 
was  then  in  priest's  orders,  and  had  subscribed  the  Thirty- 
nine  Articles,  and  the  three  articles  in  the  36th  canon,  at 
the  time  of  his  ordination ;  but  did  not  prove,  at  the  trial 
of  the  cause,  though  required  so  to  do,  that  he  subscribed 
the  articles  before  the  bishop ;  nor  that  he  had  publicly 
read  the  same  in  the  church  of  Chester-le-Street  aforesaid, 

(a)  See  p.  315,  n.  (a),  *upra.      (b)  14  Car.  2,  c.  4;  see  15  Car.  2,  c.  6,  s.  5. 
P.      VOL.  I.  Y 
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statutes  of 
simony  and 
plurality. 

Lapse. 


with  declaration  of  his  assent  to  the  same ;  nor  that  he  had 
subscribed  the  declaration  in  the  statute  of  14  Car.  2,  c.  4, 
since  his  nomination  to  the  donative ;  nor  that  he  had  any 
licence  from  the  bishop  to  preach  in  the  said  church.  In 
the  argument  of  this  cause  two  questions  were  made :  first, 
whether  an  incumbent  of  a  donative  with  cure  is  obliged  to 
conform  to  the  statutes  of  Elizabeth  and  Charles  II. ;  and 
secondly,  whether  in  this  action  it  was  necessary  for  him  to 
give  evidence  that  he  had  performed  the  several  requisites 
contained  in  these  statutes.  As  the  court  gave  their 
opinion  on  the  second  question,  that  he  was  not  obliged  to 
give  such  evidence,  unless  some  proof  had  been  made  by 
the  defendant  to  raise  a  doubt  whether  he  had  subscribed 
or  not,  they  did  not  give  a  judicial  determination  upon  the 
former  point,  but  strongly  inclined  that  donatives,  with 
cure  of  souls,  are  within  all  the  reasons,  religious  as  well  as 
political,  upon  which  the  acts  of  uniformity  are  founded, 
and  seemed  to  think  that  this  had  been  settled  long  ago,  in 
the  case  of  Carver  v.  Pinkney,  M.  13  Car.  2,  as  reported 
in  3  Lev.  82;  Bla.  Rep.  851  (c). 

Donatives  are  within  the  statute  against  simony  (d). 

And  where  they  have  cure  of  souls,  they  were  likewise 
within  the  old  law  against  pluralities  (e). 

If  the  patron  of  a  donative  do  not  nominate  a  clerk, 
there  can  be  no  lapse  thereof,  unless  it  be  so  specially  pro- 
vided for  in  the  foundation ;  but  the  bishop  may  compel 
him  to  do  it  by  spiritual  censures  (f  \ 

But  if  it  is  augmented  by  Queen  Anne's  Bounty,  it  will 
lapse  in  like  manner  as  presentative  livings. 


(c)  This  case  is  more  fully  re- 
ported in  3  Wils.  355,  where  the 
court  was  unanimously  of  opi- 
nion that  the  plaintiff  having 
proved  that  he  was  in  priest's 
orders,  and  duly  appointed  to  the 
donative,  the  other  requisites 
should  be  presumed  to  have  been 
performed,  no  proof  having  been 
offered  to  the  contrary;  for  which 
presumption  were  cited,  Monke  v. 
Butler,  1  Rol.  Rep.  83,  and  Clay- 
ton, PI.  of  Ass.  48.  In  this  case 
no  objection  was  made  to  the 
trial  of  the  right  by  the  action 
for  money  had  and  received,  and 
the  advowson  was  stated  to  be 
donative  by  the  special  case,  so 
that  the  Court  of  Common  Pleas, 
proceeding  on  the  above-men- 
tioned presumption,  gave  judg- 
ment for  the  plaintiff.    But  in  a 


former  trial  between  the  same 
parties,  in  the  King's  Bench, 
Lord  Mansfield  was  of  opinion, 
upon  the  evidence,  that  the  be- 
nefice was  not  a  donative  but  a 
perpetual  cure,  and  that  the 
licence  of  the  bishop  was  neces- 
sary to  give  the  plaintiff  posses- 
sion, without  which  he  could  not 
maintain  an  action  for  money 
had  and  received  of  the  profits 
of  his  office.  So  that  judgment 
was  then  given  for  the  defendant, 
who  had  been  licensed  by  the 
bishop,  and  was  in  possession  of 
the  curacy.    1  T.  Rep.  399. 

(d)  Deg.  p.  1,  c.  13.  Said  to  be 
so  resolved  in  Carver  v.  Pinhney, 
3  Lev.  82. 

(e)  Deg.  p.  1,  c.  13. 

(/)  1  Inst.  344 ;  Gibs.  819  ; 
Yelv.  61,  Fairchild  v.  Gayer. 
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Lord  Coke  says,  if  the  king  doth  found  a  church,  hos-  How  far  ex- 
pital  or  free  chapel  donative,  he  may  exempt  the  same  from  e"9t  ^f1  the 
ordinary  jurisdiction,  and  his  chancellor  shall  visit  the  same,  jurisdiction. 
Yea,  if  he  do  found  the  same  without  any  special  exemp- 
tion, the  ordinary  is  not,  but  the  king's  chancellor,  to  visit 
it.     And  as  the  king  may  create  donatives  exempt  from 
the  visitation  of  the  ordinary,  so  he  may  by  his  charter 
license  any  subject  to  found  such  a  church  or  chapel,  and  to 
ordain  that  it  shall  be  donative  andnotpresentative,  and  to 
be  visited  by  the  founder  and  not  by  the  ordinary.     And 
thus  began  donatives  in  England  (he  says),  whereof  com- 
mon persons  were  patrons  (g). 

But  the  register  supposes  a  royal  foundation,  and  not 
a  mere  royal  licence ;  and  that  it  must  be  proved  to  be 
ancient  too,  and  therefore  a  new  licence  will  not  come  up 
to  the  register  (k \ 

However,  it  is  certain  that  the  ordinary  could  not 
under  the  old  law  visit  a  donative,  but  the  patron  must 
visit  the  same,  by  commissioners  to  be  appointed  by  him  (i ). 

And  by  consequence  a  donative  was  freed  from  procura- 
tions (k).  And  the  incumbent  was  exempted  (Dr.  Gibson 
says)  from  attendance  at  visitations  (/). 

And  it  was  said  that  if  the  bishop  shall  take  upon  him  to 
visit  a  donative,  and  deprive  the  incumbent,  he  runs  him- 
self into  the  danger  of  a  prcemunire  (m). 

And  in  such  case  was  Barlow,  bishop  of  Bath,  in  the 
time  of  King  Edward  VI.,  and  was  forced  to  get  a  pardon, 
for  having  deprived  the  dean  of  Wells,  which  was  a  dona- 
tive by  letters-patent  from  the  king  (w). 

But  although  the  ordinary  had  not  power  as  to  the 

Elace,  so  as  to  regulate  seats  in  that  church  or  the  like,  yet 
e  had  power  as  to  the  parson,  if  he  commits  any  mis- 
demeanor, to  proceed  against  him  by  spiritual  censures,  as 
in  the  case  of  Colefatt  v.  Newcomb  ;  where  a  minister  of  a 
donative  was  sued  in  the  ecclesiastical  court,  for  that 
when  he  read  prayers,  he  did  not  read  the  whole  service, 
but  left  out  what  part  of  it  he  thought  fit ;  and  for  preach- 
ing without  licence.  And  it  was  moved  for  a  prohibition, 
upon  a  suggestion  that  the  church  was  a  donative,  and 
argued  that  donatives  were  exempt  from  the  jurisdiction  of 
the  ordinary,  and  that  it  was  a  lay  thing,  and  the  bishop 
could  not  visit  it ;  and  that  if  the  incumbent  was  guilty  of 

(?)  1  Inst.  344.  (0  Gibs.  819. 

(h)  1  Still.  335.  (m)  Deg.  1,  c.  13. 

(0  1  Inst.  344.  (n)  3  Inst.  122. 
(&)  Deg.  1,  c.  13. 
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How  far  ex-  heresy  the  ordinary  could  not  meddle  with  him,  for  the 
empt  from  the  parson  was  privileged  in  respect  to  the  place ;  but  the 
turiSiiction.      patron   might   by   commission  examine  the   matter,   and 

upon  cause  deprive  him.  But  Powell,  J.,  in  the  absence 
of  Holt,  C.  J.,  took  the  difference  where  the  suit  in  the 
ecclesiastical  court  is  in  order  to  deprivation,  and  where 
only  for  reformation  of  manners :  in  the  former  case  the 
court  will  prohibit,  but  not  in  the  latter ;  and  therefore  if 
in  this  case  the  spiritual  court  proceeded  to  deprivation, 
the  court  would  prohibit  them,  but  not  till  then.  He  said 
he  had  known  prohibitions  denied  frequently  to  suits 
against  parsons  of  donatives  for  marrying  without  licence. 
And  the  reporter  says,  Mr.  Mead  and  Sir.  Salkeld  both 
told  him  that  they  had  known  the  Chief  Justice  Holt  take 
the  same  distinction ;  that  the  parson  of  a  donative  was 
liable  to  the  ecclesiastical  jurisdiction,  as  he  was  a  mem- 
ber of  the  ecclesiastical  body,  for  personal  offences,  though 
for  matters  relating  to  the  church  he  was  exempt ;  and 
therefore  the  spiritual  court  could  not  deprive  him ;  but 
for  drunkenness,  or  preaching  heresy,  they  might  censure 
him.  And  this  (says  the  reporter)  seems  to  be  the  better 
opinion  (o). 

So  in  the  case  of  churchwardens.  On  a  libel  in  the  eccle- 
siastical court  for  not  taking  upon  him  the  pffice  of  chapel- 
warden,  the  defendant  pleaded  that  it  was  a  donative,  and 
thereupon  moved  for  a  prohibition.  And  upon  debate, 
the  same  was  denied ;  the  whole  court  being  of  opinion, 
that  though  there  was  a  difference  as  to  the  incumbent,  yet 
as  to  the  parish  officers  there  was  none,  for  they  are  the  offi- 
cers of  the  parish,  and  not  of  the  patron  of  the  donative  ( p). 
And  as  to  donatives  augmented  by  the  governors  of 
Queen  Anne's  Bounty,  it  is  enacted  by  the  1  Geo.  1,  st.  2, 
c.  10,  s.  4,  in  substance  as  follows,  that — Whereas  the  late 
Queen  Anne's  Bounty  to  the  poor  clergy  was  intended  to 
extend  not  only  to  parsons  and  vicars  who  come  In  by  pre- 
sentation or  collation,  institution  and  induction ;  but  like- 
wise to  such  ministers  who  come  in  by  donation,  or  are 
only  stipendiary  preachers  or  curates,  most  of  which  are 
not  corporations,  nor  have  a  legal  succession,  and  therefore 
are  incapable  of  taking  a  grant  of  conveyance  of  such  per- 
petual augmentation  as  is  intended  by  the  said  bounty ; 
and  in  many  places  it  would  be  in  the  power  of  the  donor, 
impropriator,  parson  or  vicar  to  withdraw  the  allowance 
which  was  before  paid  to  the  curate  or  minister  serving  the 

(o)  Ld.  Raym.  1205.  (p)  Castle  v.  Richardson,  Str. 

715;  1  Bam.  B.  R.  5,  S.  C. 
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cure ;  or  in  case  of  a  chapelry,  the  incumbent  of  the  mother 
church  might  refuse  to  employ  a  curate,  and  officiate  there 
himself  and  take  the  benefit  of  the  augmentation,  whereby 
the  maintenance  of  the  curate  would  be  sunk  instead  of  being 
augmented;  it  is  therefore  enacted,  that  all  such  churches, 
curacies  or  chapels,  which  shall  be  augmented  by  the 
governors  of  the  said  bounty,  shall  be  from  thenceforth 
perpetual  cures  and  benefices,  and  the  ministers  duly 
nominated  and  licensed  thereunto  shall  be  in  law  bodies 
politic  and  corporate  and  have  perpetual  succession,  and  be 
capable  to  take  in  perpetuity ;  and  the  impropriators  or 
patrons  of  any  augmented  churches  or  donatives,  and  the 
rectors  and  vicars  of  the  mother  churches  whereunto 
such  augmented  curacy  or  chapel  doth  appertain,  shall 
be  excluded  from  receiving  any  profit  by  such  augmenta- 
tion, and  shall  pay  to  the  ministers  officiating  such  annual 
and  other  pensions  and  salaries,  which  by  ancient  custom 
or  otherwise,  of  right  and  not  of  bounty,  they  were  before 
obliged  to  pay. 

Sect.  6.  And  for  continuing  the  succession  in  such, 
augmented  cures,  hereby  made  perpetual  cures  and  bene- 
fices, and  that  the  same  may  be  duly  and  constantly 
served ;  if  they  shall  be  suffered  to  remain  void  for  six 
months,  they  shall  lapse  in  like  manner  as  presentative 
livings. 

Sect  14.  And  all  such  donatives  which  at  the  time  of 
their  augmentation  are  exempt  from  all  ecclesiastical  juris- 
diction, shall  by  such  augmentation  become  subject  to  the 
visitation  and  jurisdiction  of  the  bishop  of  the  diocese 
wherein  such  donative  is. 

Sect.  15.  No  donative  shall  be  augmented  without  the 
consent  of  the  patron  in  writing  under  his  hand  and  seal. 

In  the  case  of  Repington  v.  The  Governors  of  Tarn-  Next  donation 
worth  School,  a  person  being  seised  of  the  advowsonof  a  g0?3  to  the 
donative,  the  church  in  his  lifetime  becomes  void ;  then  he  to  the^xe^ 
dies,  the  church  being  still  void.     By  his  will  he  made  the  cutor. 

ElaintifF  executor,  who  brought  a  quare  impedit,  supposing 
imself  entitled  to  this  turn,  as  an  executor  is  in  the  case 
of  a  presentative  benefice.  After  two  arguments  in  the 
Court  of  Common  Pleas,  the  whole  court  was  clearly  of 
opinion,  that  the  right  of  donation  descended  to  the  heir- 
at-law;  and  that  the  executor  had  no  title,  which  he 
would  have  had,  if  it  had  been  a  presentative  benefice (q). 

It  was  said  in  the  case  of  Spratt  v.  Nicholson  (r)9  that  How  far  of 

(q)   2  Wilson,  150 ;   8  Bing.  (r)  Godb.  196. 

503. 


326 


ORDERS  AND  OFFICE8  OF  THE  CHURCH. 


temporal 
cognizance. 


How  extin- 
guished. 


Included  nnder 
benefices. 


Made  subject 
to  bishops  by 
modern  acts. 


if  issue  be  joined,  whether  donative  or  presentative,  it 
shall  be  tried  by  a  jury  at  the  common  law :  and  else- 
where it  is  said,  that  if  the  patron  of  a  donative  being 
disturbed  in  collating,  recover  by  quare  impedit,  the  writ 
shall  be  directed  to  the  sheriff,  to  put  the  clerk  in  posses- 
sion (*). 

For  if  the  patron  of  a  donative  is  disturbed  in  collating 
his  clerk,  he  may  have  a  quare  impedit  against  the  bishop 
and  the  disturber ;  but  the  declaration  in  such  a  case  must 
be  special  (t ). 

It  was  once  holden  that  a  mandamus  would  lie,  to  admit 
or  restore  the  donee  (w).  But  a  mandamus  is  not  now 
granted  in  this  case,  the  party  having  a  specific  remedy  by 
quare  impedit.  And  such  an  application  will  be  dismissed 
with  costs  ( x). 

Lord  Coke  says,  if  the  patron  of  a  donative  does  once 
present  to  the  ordinary,  and  his  clerk  is  admitted  and  insti- 
tuted, it  is  now  become  presentable,  and  never  shall  be  a 
donative  after.  But  a  presentation  to  such  a  donative  by 
a  stranger,  and  admission  and  institution  thereupon,  is 
merely  void  (y).- 

But  in  the  case  of  Ladd  v.  Widdows,  upon  motion  for 
a  new  trial  in  a  quare  impedit,  wherein  the  point  in 
issue  was,  whether  the  church  was  donative  or  presentative, 
evidence  was  pleaded  of  several  presentations;  and  the 
court,  viz.,  Holt,  Chief  Justice,  and  Powell,  Justice,  held, 
that  though  a  presentation  might  destroy  an  impropriation, 
yet  it  could  not  destroy  a  donative ;  because  the  creation 
thereof  was  by  letters-patent,  whereby  land  is  settled  to 
the  parson  and  his  successors,  and  he  to  come  in  by  dona- 
tion (z). 

Donatives  are  expressly  defined  to  be  included  under 
the  term  benefice  in  the  following  statutes :  1  &  2  Vict, 
c.  106,  by  s.  124 ;  3  &  4  Vict.  c.  86,  by  s.  2 ;  and  13  & 
14  Vict  c.  98,  by  s.  3. 

Bv  6  &  7  Will.  4,  c.  77,  s.  10,  the  ecclesiastical  com- 
missioners are  empowered,  by  the  ways  mentioned  in  the 
act,  to  re-arrange  and  constitute  the  territorial  limits  of 
dioceses,  after  the  manner  recommended  by  the  former 
commission,  and  recited  in  the  preamble  to  the  act ;  and 
by  s.  10,  they  are  expressly  authorized  to  make  schemes 


(«)  Gibs.  820;  14  Hen. 4,  lib, 
cited  in  Potoel  v.  MUbourne,  3 
Wils.  355. 

(0  Deg.  p.  1,  c.  13. 

(w)  Burrow,  Mansf.  1043. 


(x)  The  King  v.  Bishop  of 
Cheater,  1  T.  Rep.  396. 

(y)  1  Inst.  344 ;  Fitzberbert, 
Natura  Brevium,35;  Cro.  Jac.63. 

(>)  2  Salk.  541. 
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subjecting  all  parishes,  churches  and  chapelries,now  subject 
to  any  peculiar  jurisdiction,  to  the  jurisdiction  of  the  bishop 
of  the  diocese  in  which  they  are  locally  situate. 

By  s.  20,  this  act  was  not  to  affect  the  jurisdiction  of 
the  ecclesiastical  courts  for  one  year ;  and  this  provision 
was  continued  for  some  years  by  annual  acts.  But  now 
by  10  &  11  Vict.  c.  98  (an  annual  act,  but  annually  con- 
firmed), every  bishop  shall  by  himself  or  his  officers  exer- 
cise jurisdiction  throughout  his  diocese  ;  and  s.  8  confirms 
some  past  acts  of  jurisdiction.  It  seems,  therefore,  that 
so  long  as  these  annual  acts  continue,  all  donatives  com- 
prised within  the  territorial  limits  subjected  by  any  scheme 
of  the  ecclesiastical  commissioners  to  the  bishop  of  any 
diocese  are  subject  to  that  bishop,  and  the  donees  thereof 
are  now  visitable  and  compellable  to  attend  visitations. 
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CHAPTER  XI. 

ENTRY    ON    BENEFICE. 

Advowsons. 

Exchange  of  Advowsons, 

Presentations —  Who  may  present. 

Circumstances  attending  Presentations, 

Examination  by  the  Ordinary. 

Remedies  of  Patrons. 

Admission,  Institution  and  Induction. 


7.—. 


How  a  clerk  is  It  is  now  proposed  to  consider  the  law  which  regulates 
put  in  posses-    ^he  admission  of  a  clerk  to  a  benefice,  and  his  resignation 

81011  01  A  n  • . 

benefice.  0I  ir* 

The  first  step  must  always  be  the  presentation,  what- 
ever  legal  terms  be  employed,  of  the  clerk  to  the  ordinary 
for  institution  into  the  benefice.  The  question  imme- 
diately arises,  who  has  a  right  to  present,  or,  as  it  is 
technically  called  in  our  law,  the  right  of  advowson  f 


Foundation  of 
the  right  of 
advowson. 


Sect.  1. — Advowsons. 

We  will  first  consider— 

1.  The  general  character  and  nature  of  an  advowson. 

2.  How  it  is  acquired,  how  grantable,  and  how  lost. 
It  is  very  uncertain  whether,  during  the  time  of  the 

Apostles  and  the  period  which  immediately  succeeded 
to  their  administration,  any  certain  rules  regulated  the 
distribution  of  the  revenues  of  the  church  (a).  It  appears 
that,  in  the  very  early  ages  of  Christianity,  the  oblations 
made   in  the  diocese    were    usually  deposited  with  the 


(a)  Lindwood's  Provinciate — 
Bingham's  Eccles.  Antiquities — 
Van  Espen,  Jus  C anon i cum,  tit. 
Jus  Patronatus  —  Stillingfleet's 
Discourse  of  the  True  Antiquity 
of  London — on  the  Unreason- 
ableness of  Separation— on  the 
Duties  and  Rights  of  the  Paro- 


chial Clergy  ffol.  ed.)— Godol- 
phin's  Repert  Canon.  Thomassin 
vetus  et  nova  Ecclesise  Dis- 
cipline^ v.  2,  p.  72 — are  the 
authorities  from  which  the  fol- 
lowing observations  have  been 
for  the  most  part  deduced. 
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bishop,  who  was  accountable  for  hie  disposal  of  them  to 
the  provincial  synod  (b).  In  the  western  churches  they 
were  usually  divided  into  three  or* four  parts;  one  was 
set  apart  for  the  bishop,  a  second  for  the  rest  of  the  clergy, 
a  third  for  the  poor,  a  fourth  for  the  maintenance  of  the 
fabric  and  the  necessary  uses  of  the  church.  Where  only 
three  divisions  (c)  were  made,  it  was  presumed  that  the 
hospitality  of  the  bishop  would  provide  for  the  necessities 
of  the  poor.  There  was  an  exception  indeed  to  this  gene- 
rally prevalent  custom ;  in  some  churches  no  division  was 
made,  the  clergy  and  bishop  lived  together  in  one  mansion, 
and  at  one  table,  without  any  distinction  of  property  or 
revenue.  Such  cases  were  rare,  and  not  in  obedience  to 
any  general  law,  but  to  local  and  particular  statutes  of 
their  own  enactment  (d). 

The  great  church  oi  the  diocese  provided  in  one  of  these 
two  ways  for  the  maintenance  of  its  clergy  until  parochial 
churches  were  built  and  endowed.  And  apparently  coeval 
with  this  institution  of  parochial  divisions  was  the  "jus 
patronatus  "  of  the  canonists  (e),  or  the  right  of  advowson 
of  the  English  common  law.  For,  in  order  to  promote 
the  building  and  endowment  of  parochial  churches,  those 
who  had  contributed  to  their  erection  either  by  a  grant  of 
land,  by  building,  or  by  endowing,  were  entitled  to  present 
a  clerk  of  their  own  choice  to  the  bishop,  who  was  invested 
with  the  revenues  accruing  from  such  contribution.  "  Pa- 
tronum  faciunt  dos,  cedificatio,  fundus" — "  Si  quis  eccle- 
siam  cum  assensu  dzcecesani  construxit,  ex  eo  jus  patro- 
natus acquirit "  (f).  The  clerk  so  presented  must  have 
been  a  person  capable  of  performing  the  functions  of  bis 
office ;  but,  subject  to  this  exception,  his  admission  was 
imperative  upon  the  bishop. 

The  earliest  trace  of  this  practice  seems  to  be  found  in 
the  decree  of  the  Council  of  Orange,  a.d.  441,  which 
granted  this  privilege  to  bishops ;  allowing  a  bishop,  who 
built  a  church  in  the  diocese  of  another  bishop,  to  nomi- 
nate the  clerk,  though  not  to  consecrate  the  church. 
"  This  right  of  advowsons,  or  jus  patronatus,  the  law  doth 
also  distinguish  into  ecclesiastical  and  laical.     Touching 

(6)  Cone.  Antioch.  c.  25 ;  Ca-  the  civil  law  referred  to  the  rela- 

non.  Apost.  c.  29.  tion  between  the  lord  or  patron 

(c)  Cf.  Cone.  Bracara  1,  c.  25.  and  the  bondsman  he  had  set 

(d)  August.  Ser.  de   diversis  free. 

sive    de    communi    vita*    Cleri-  (/)  Decret  c.  4  and  24,  and 

coram.  3,  38,  25. 

(e)  The  ujus  patronatus11  of 
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Foundation  of  the  ecclesiastical  (g),  which  is  so  called  not  because  an 
the  right  of  ecclesiastick  may  or  doth  enjoy  or  possess  it  (for  so  he  may 
Towaon.  ^^  p0ggesg  a  jgjck  patronage),  but  because  it  belongs  to 
one,  for  that  he  hath  founded,  built,  or  endowed  the  church 
ex  bonis  ecclesiasticis,  or  by  reason  of  some  rectory  of  a 
church,  or  some  ecclesiastical  dignity ;  as  when  a  benefice 
is  erected  with  money  gotten  ex  bonis  ecclesiasticis,  in 
that  case  he  hath  jus  patronatus  ecclesiastici9  or  patrona- 
tum  ecclesiasticum.  And  so  it  is  if  one  hath  the  advow- 
son  or  right  of  presentation  because  he  is  a  bishop,  or  dean, 
or  the  like ;  this  is  also  Jus  Patron.  Eccles.  to  the  Gloss, 
in  Clem.  II.  de  jure  patronat.  et  alii"  (A).  The  123rd 
Novell  of  Justinian,  promulgated  about  the  end  of  the 
fifth  century,  decreed  "that  if  any  man  should  erect  an 
oratory,  and  desire  to  present  a  clerk  thereunto  by  him- 
self, or  his  heirs,  if  they  furnish  a  competency  for  his  live- 
lihood, and  nominate  to  the  bishop  such  as  are  worthy, 
they  may  be  ordained."  The  57th  Novell,  c.  2,  em- 
powers the  bishop  to  examine  them  and  judge  of  their 
qualifications,  and,  where  there  are  sufficient,  obliges  him 
to  admit  the  clerk.  About  the  same  time,  it  would  seem 
that  other  revenues,  such  as  oblations  and  tithes,  became 
appropriated  to  the  parochial  church.  But  Bede  (i)  in- 
timates, that  the  English  clergy  continued  to  receive 
maintenance  from  the  cathedral  church,  and  to  officiate 
only  pro  tempore  in  the  parochial  churches,  till  about  the 
year  900.  "Advowson"  (says  the  learned  Godolphin) 
"  is  a  kind  of  bastard  French  word,  either  because  the 
patron  thereof  claiming  his  'jus  patronatus9  therein 
'  advocat  se '  in  his  own  right  unto  the  same, '  eamque  esse 
sui  quasi  clientis  loco?  or  rather  because  the  patron  in  his 
own  right '  advocat  alium '  to  the  church  being  vacant,  and 
presents  him  unto  it  'loco  alterius  veluti  defunctV"  Ac- 
cording to  his  definition  of  advowson,  it  is  "  a  kind  of  re- 
versionary  right  of  presentation  to  an  ecclesiastical  benefice 
in  a  man  and  his  heirs  for  ever  "  (A). 

It  is  observed  also  by  Godolphin,  that  advowson,  being 
a  right  of  presentation  reserved  by  a  founder  to  himself, 
his  heirs  and  his  successors,  is  applicable  to  other  eccle- 
siastical foundations^  as  well  as  those  of  churches.  And 
the  truth  of  this  remark  is  evidenced  by  several  "  quare 

(g)  Covarravias  in   q.  pract.  (i)   Lib.  iv.  c.  27. 

c.  36,  n.  2.  (k)  See    Blackstone's    defin. 

(h)  Godolphin's  Repert.  Canon,  b.  ii.  p.  20. 
Introd.  p.  34. 
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impedits  "  brought  on  such  occasions  as  a  disturbance  to 
a  prebend,  7  Rich.  2 ;  in  a  presentation  to  a  vicarage, 
5  Edw.  3,  20 ;  to  a  provostry,  17  Edw.  3,  20  ;  to  a  chap- 
laincy, 17  Edw.  3,  12.  The  17th  canon  of  the  council 
held  at  Rome  in  the  year  1180  enacts, "  that  if  a  question 
arise  concerning  presentations  of  divers  persons  to  one 
church,  or  concerning  the  gift  of  patronage,  if  such  ques- 
tion be  not  decided  within  the  space  of  three  months,  the 
bishop  shall  place  in  the  church  the  person  whom  he  him- 
self conceives  to  be  most  worthy."  Lastly,  the  canon  law 
characterized  the  "jus  patronatus  "  by  the  epithets  "  hono- 
r\ficum?  "  utile"  " onerosum"  "  Honor ificurn?  because 
the  patron  was  entitled  to  great  respect  from  the  parish, 
and  especially  to  the  chief  seat  in  the  church ;  "  onerosum? 
because  it  was  incumbent  on  him  to  defend  his  church 
against  all  spoliation  of  her  revenues  (7),  and  to  secure  her 
fabric  and  all  its  appurtenances  against  dilapidations; 
"  utile"  because  if  he  or  his  family  fell  into  decay,  the 
church  was  pre-eminently  bound  to  supply  his  necessities 
before  those  of  any  other  necessitous  person  (m). 

The  right  of  advowson  is  given  by  Mr.  Justice  Black- 
stone  in  his  Commentaries,  as  an  instance  of  an  incorporeal 
hereditament,  of  which  no  bodily  possession  can  be  had, 
but  which  exists  solely  in  contemplation  of  law  (n).  Ad- 
vowsons  are  of  two  sorts,  appendant  and  in  gross.  When 
annexed  to  a  manor  or  land,  so  as  to  pass  with  them,  they 
are  said  to  be  appendant :  when  they  exist  as  personal 
rights,  independent  of  any  manor  or  land,  they  are  said  to 
be  in  gross  (o).  Another  division  is,  that  they  are  either 
presentative,  collective  >  donative  or  elective  (p).  In  an 
advowson  presentative,  the  patron  presents  the  parson  to 
the  ordinary  to  be  instituted  and  inducted  in  his  church : 
in  an  advowson  collative,  the  bishop  is  both  patron  and 


(I)  See  Hoshins  v.  Feather- 
stone,  2  Brown's  Chancery  Re- 
ports, 552,  for  the  power  of  the 
patron  where  the  benefice  is 
vacant  and  there  is  no  one  to 
protect  the  rights  of  the  church ; 
cited  by  Lord  Stowell,  1  Hagg. 
168. 

(m)  See  especially  on  this 
point,  Decret.  secnnda  pars,  causa 
xvi.,  qusest.  xii.  Patrons  were 
called  advocaH  and  patroni,  be- 
cause they  were  bound  to  protect 
and  defend  the  rights  of  the 
church,  and  their  clerks,  from 
oppression  and  violence.     Tueri 


ei  defenders  ejus  jura  tenetur  ad 
instar  advocati  quijudicio  causam 
alicujus  defendit.  Lindwood^ro- 
vin.  const,  de  foro  comp.  cap. 
circumspecte  ver.  advocatus  (but 
Lindwood  in  his  Gloss,  says, 
that  advocatus  does  not  mean 

Eatron  but  defender.  See  Calvin's 
■ex.  v.  "Advocatus"  where  he 
says    the    word   is    commonly, 
though  not  correctly,  used   as 
synonymous  with  patronus). 
(n)  Vol.  2,  p.  21. 
(o)  Co.  Litt.  120. 
(j>)  Ibid.  119  b.      . 


332 


ORDERS  AND  OFFICES  OF  THE  CHURCH. 


Advowson 
appendant. 


ordinary  :  in  a  donative,  the  patron  puts  the  clerk  in  pos- 
session without  any  presentation  to  the  ordinary.  Elective 
benefices  occur  in  cathedral  and  other  corporations. 

The  right  of  nominating,  which  at  first  was  annexed  to 
the  person  building  or  endowing  the  church,  became  by 
degrees  appendant  to  the  manor  in  which  it  was  built. 
For  the  endowment  was  supposed  to  be  parcel  of  the 
manor,  and  the  church  was  built  by  such  lord  for  the  use 
of  the  inhabitants  of  this  manor ;  and  the  tithes  of  the 
manor  were  also  annexed  to  the  church.  Upon  all  which 
accounts  it  was  most  natural  for  the  right  of  advowson 
(which  was  now  become  hereditary)  to  pass  with  the 
manor,  or  with  such  part  of  it  as  might  at  any  time  be 
granted  or  aliened  together  with  the  advowson :  to  which 
(whether  to  the  whole  or  part)  it  is  therefore  said  to  be 
appendant ;  that  is,  to  the  demesnes,  which  are  of  per- 
petual subsistence,  but  not  to  rents  or  services,  which 
(though  parcel  of  the  manor)  may  be  extinguished,  and 
cannot  therefore  support  such  appendancy  (q).  The  ad- 
vowson was  said  to  be  appendant  to  the  manor,  being  so 
closely  annexed  to  it  that  it  passed  as  an  incident  thereto 
by  a  grant  of  the  manor  (r):  it  passed,  therefore,  by  livery 
without  deed,  without  saying, ft  cum  pertinentiis"(s),  ex- 
cept in  the  case  of  the  king(f).  A  church  in  one  county 
may  be  appendant  to  a  manor  in  another,  or  the  advowson 
of  a  vicarage  may  be  and  is  of  common  right  appendant 
to  a  rectory,  or  to  a  manor  by  prescription ;  and  it  shall 
be  intended  it  was  granted  by  the  parson  before  the  time 
of  memory.  Advowsons  may  also  be  appendant  for  a  part 
or  for  turn.  Two  advowsons  may  be  appendant  to  one 
manor,  or  one  advowson  to  two  manors ;  and  several  ad- 
vowsons may  be  appendant  to  the  same  manor,  though 
the  manor  extends  into  several  parishes  (m).  Advowson 
will  not  pass  by  the  word  "  land,"  but  it  will  by  "  here- 
ditaments "  (*),  or  by  the  word  "  church  "  (y).  It  is  said 
that  an  advowson  might  have  been  appendant  to  an  earl- 
dom or  other  honour ;  but  this  must  be  understood  of  such 


(q)  Gibs.  757;  Wats.  c.  7;  Co. 
Litt.  122  a.  See  also  Comyn's 
Dig. tit. Advowson;  Tyrringham's 
case,  4  Rep.  39;  1  Roll.  Abr. 230; 
Potter  v.  Lord  North,  1  Vent. 
386;  Hill  v.  George,  Plowd.  170. 

(r)  Cruise's  Digest,  9. 

(•)  1  Inst.  121,  6,  307. 

(t)  Co.  11,  foL  49;  LifforaVs 
case,  Dyer's  Rep.  300. 

(«)  See  Mirehouse  on  Advow- 


sons, S.  9,  citing  Dyer's  R.  350 ; 
Roll.  Abr.  230;  Com.  Dig.  tit. 
Adv.;  Degge's  P.  C.  pt.  1,  c.  13, 
195;  The  Grocers'  Company  v. 
The  Archbishop  of  Canterbury,  2 
Black.  R.  771. 

(x)  Savil  v.  Savil,  Fortescue, 
351  ;  3  P.  Wms.  401  ;  Kynaston 
v.  Clarke,  2  Atk.  206. 

(y)  1  Leon.  191;  Co.  Litt.  17; 
Hobart,  152;  Cro.  Eliz.  163. 
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as  had  demesnes  attached  to  them,  for  being  itself  an  in- 
corporeal hereditament,  it  can  only  be  appendant  to  a 
corporeal  thing  (z) :  and  therefore  it  is  that  a  presentation 
to  a  church  is  allowed  to  be  equivalent  to  a  corporeal  seisin 
of  the  land ;  but  till  the  church  becomes  void,  it  is  im- 
possible to  acquire  anything  more  than  a  seisin  in  law  of 
an  advowson  (a).  But  a  demise  of  a  manor  cum  per- 
tinentiis  for  years  will  not  pass  an  advowson  to  a  lessee, 
because  a  spiritual  benefice  cannot  be  granted  for  years  or 
at  will  (J).  The  grant  of  a  manor,  with  all  advowsons, 
&c,  thereunto  attached,  does  not  include  an  advowson 
once  severed,  though  it  was  appendant  to  the  manor  800 
years  since  (c). 

If  he  that  is  seised  of  a  manor,  to  which  an  advowson  is 
appendant,  grants  one  or  two  acres  of  the  manor,  together 
with  the  advowson ;  the  advowson  is  appendant  to  such 
acres,  especially  after  the  grantee  has  presented  (d). 

But  this  feoffment  of  the  acre  with  the  advowson  ought 
to  be  by  deed,  to  make  the  advowson  appendant ;  and  the 
acre  of  land  and  the  advowson  ought  to  be  granted  by  the 
same  clause  in  the  deed ;  for  if  one,  having  a  manor  with 
an  advowson  appendant,  grant  an  acre  parcel  of  the  said 
manor,  and  by  another  clause  in  the  same  deed  grants  the 
advowson,  the  advowson  in  such  case  shall  not  pass  as 
appendant  to  the  acre ;  but  if  the  grant  had  been  of  the 
entire  manor,  the  advowson  would  pass  as  appendant  (i). 
So  if  an  husband  seised  in  right  of  his  wife  of  a  manor 
to  which  an  advowson  is  appendant,  alien  the  manor  by 
acres  to  divers  persons,  saving  one  acre,  the  advowson 
shall  be  appendant  to  that  acre.  Or  if  a  lessee  for  life  of 
a  manor,  to  which  an  advowson  belongs,  alien  one  acre, 
with  the  advowson  appendant,  the  advowson  is  thereby 
appendant  to  that  acre  (f). 

An  advowson  of  a  vicarage  may  be  appendant  to  a  par- 
sonage, as  being  derived  and  endowed  out  of  the  same. 
Upon  which  account  it  is,  that  if  a  parson  be  patron 
of  a  vicarage  and  lease  the  parsonage  to  another,  the 
patronage  of  the  vicarage  shall  pass  as  incident  thereunto. 
And  upon  the  same  account  the  rector  of  common  right 
is  ever  esteemed  patron  of  the  vicarage,  though  by  some 
ordinance  or  composition,  or  by  the  king's  grant,  it  may 
be  appointed  and  settled  otherwise.     And  so  may  even  an 

(*)  1  Inst.  121;  Tyrringham's  (b)  Com.  Dig.,  Adv.  (C  1). 

case,  4  Rep.  37;  1  Roll.  Abr.  230;  (c)  1  Com.  Rep.  360. 

1  Ventr.  K.  366;  Hill  v.  Grange,  Id)  Wats.  c.  7. 

Plowd.  R.  170.  (e)  Dyer,  48,  2. 

(a)  3  Cru.  Dig.  6.  (/)  Wats.  c.  7. 
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Advowson 
appendant. 


Advowson  in 
gross. 


advowson  of  a  vicarage  be  appendant  unto  other  things, 
as  to  a  manor,  by  reservation  upon  the  appropriation, 
because  the  advowson  of  a  rectory  was  appendant  there- 
unto, as  also  by  the  grant  of  the  parson,  before  the  time 
of  memory.  And  in  this  case,  although  the  act  of  appro- 
priation be  not  extant,  yet  the  use  of  presenting  time  out 
of  mind  is  a  sufficient  evidence  of  the  appendancy  to  the 
manor,  contrary  to  the  common  right  (y ). 

The  right  of  advowson,  though  appendant  to  a  manor, 
castle,  or  the  like,  may  be  severed  from  it ;  and  being 
severed,  it  becomes  an  advowson  in  gross,  and  may  belong 
to  a  person  possessing  no  corporeal  estate.  And  this  may 
be  effected  in  divers  ways :  As,  1.  If  a  manor  or  other  thing 
to  which  it  is  appendant  is  granted,  and  the  advowson 
excepted  (A).  2.  If  the  advowson  is  granted  alone,  with- 
out the  thing  to  which  it  was  appendant  («).  3.  If  an  ad- 
vowson appendant  is  presented  to  by  the  patron,  as  an 
advowson  in  gross  (j). 

A  disappendancy  may  be  also  temporary ;  that  is,  the 
appendancy,  though  turned  into  gross,  may  return :  As, 
1.  If  the  advowson  is  excepted  in  a  lease  of  a  manor  for 
life ;  difling  the  lease  it  is  in  gross,  but  when  the  lease 
expires,  it  is  appendant  again  (A) :  2.  If  the  advowson  is 
granted  for  life,  and  another  infeoffed  of  the  manor  with 
the  appurtenances ;  in  such  case  the  reversion  of  the  ad- 
vowson passes,  and  at  the  expiration  of  the  grant  it  shall 
be  appendant  (7):  3.  If  the  advowson  is  allotted  to  one 
coparcener,  and  the  manor  to  another,  and  she  who  had 
the  advowson  dies  without  issue,  it  is  appendant  again : 
and  so  if  the  demesnes  are  allotted  to  the  one  and  the 
services  to  the  other,  the  advowson  becomes  in  gross ;  but 
if  the  one  die  without  issue,  and  the  manor  descend  to  her 
who  had  the  services,  the  advowson  becomes  appendant, 
as  it  was  before  (m) :  4.  If  tenant  in  tail  aliens  some  part 
of  the  manor  with  the  advowson,  and  the  alienee  grants 
the  advowson  to  a  stranger ;  or  if  a  common  person  has 
an  advowson  appendant,  and  a  stranger  presents  his  clerk, 
who  is  in  by  six  months ;  in  both  these  cases  the  advowson 


(g)  Wats.  c.  7  ;  Moor,  894  ; 
Dyer,  350  b. 

(h)  Cf.  Wats.  C.  L.  ch.  7,  68; 
Dy.  48  ;  Fuhnerston  v.  Steward, 
Plowd.  R.  103;  Perk,  on  Grants, 
b.  104,  p.  22. 

(i)  Cf.  Dod.  on  Adv.  55;  Ives* 
case,  5  Rep.  11;  Plowd.  Rep.  103; 
1  Inst.  324 ;  Lifortfa  case,  11 
Rep.  50. 


(j)  Gib8.  757. 

(k)  3  Cruise,  6  ;  5  Rep.  lib; 
Wats.  C.  L.  c.  7,  69. 

(0  Het.  14  ;  Hutt.  88,  S.  C. 
See,  however,  Hob.  168 ;  also 
Hob.  323 ;  cited  in  Ld.  Raym. 
302. 

(to)  3  Salk.  25, 40 ;  6  Rep.  64 ; 
Co  Litt.  368  a ;  Ld.  Ravm.  193. 
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is  made  disappendant ;  but  yet,  if  in  the  first  case  the  land 
aliened  is  recovered  by  tenant  in  tail,  and  in  the  second 
case  the  rightful  patron  recovers,  the  appendancy  returns  ( n) ; 
but  the  statute  7  Anne,  c.  18,  provides  that  no  usurpation 
shall  displace  the  estate  of  the  patron  (o):  5.  Where  an 
advowson  is  appendant  to  a  manor,  and  the  owner  mort- 
gages the  manor  in  fee,  excepting  the  advowson,  by  this 
means  it  is  become  in  gross ;  but  if  the  money  be  paid 
punctually  at  the  day,  then  it  is  become  appendant  again, 
and  if  it  is  paid  after  the  day,  it  is  appendant  in  reputation, 
and  may  pass  by  the  name  of  an  advowson  appendant,  in 
a  grant  or  other  conveyance,  though  in  reality  the  appen- 
dancy is  destroyed ;  for  if  it  is  severed  one  instant  from 
the  manor  by  the  act  of  the  party,  it  is  then  in  gross  and 
not  appendant  (/?):  6.  So  where  the  owner  of  a  manor 
to  which  an  advowson  was  appendant  accepts  a  fine  of  the 
advowson,  with  a  grant  and  render  back  of  every  second 
turn ;  now,  for  such  turn  the  advowson  is  in  gross,  but  for 
other  turns  the  appendancy  still  continues ;  but  if  a  man 
levy  a  fine  of  the  advowson,  and  accepts  a  grant,  and 
render,  the  appendancy  is  quite  gone,  because  there  was 
an  instant  of  time  in  which  it  became  severed  (q) :  7.  So 
where  there  are  two  coparceners  of  a  manor  to  which  an 
advowson  is  appendant,  and  they  make  partition  of  the 
manor,  without  taking  notice  of  the  advowson ;  at  every 
other  turn  it  is  still  appendant :  but  if  there  had  been  any 
express  exception  ot  the  advowson,  it  would  then  be  in 
gross  (r) :  8.  If  two  joint  tenants  are  seised  of  a  manor  to 
which  an  advowson  is  appendant,  and  the  one  releases  all 
his  right  of  advowson  to  the  other  in  fee,  this  advowson 
is  both  in  gross  and  appendant:  9.  If  one  advowson 
appendant  and  one  in  gross  be  united,  the  advowson  will 
be  appendant  for  one  turn,  and  united  for  the  other  (s) : 
10.  Ii  three  are  seised  of  a  manor  with  an  advowson  ap- 
pendant, and  two  of  them  release  all  their  rights  of  advow- 
son to  a  third,  the  third  is  seised  of  two  parts  of  the  ad- 
vowson as  gross,  and  of  the  third  part  as  appendant ;  but 
if  the  third  dies,  the  entire  advowson  descends  in  gross  to 
the  heir,  for  nothing  was  in  jointure  but  the  manor  that 
survived  to  the  other  two  (t). 

(n)  1  Inst.  333  b  ;  Hob.  140.  Litt.  122  a;  3  Cruise's  Dig.  5. 

(o)  See  infra,  14.     Cf.  also,  3  («)  Marsh  and  Smith's  case,  1 

Atk.  455.  Leon.  R.  26;  Dyer,  259  b;  Com. 

(p)  3  Salk.  24  ;  1  Raym.  198 ;  Dig.  Adv.  6. 
Skin.  651.  (t)  Dod.  on  Adv.  sect.  11,  60  ; 

(q)  3  Salk.  24, 25;  Dyer,  78  b;  Mirehouse,  20 ;  see,  too,  33  Hen. 

259  a ;  3  Cruise's  Dig.  6.  6,  4,  8. 

(r)  Gibs.  757;  3  Salk.  25;  Co. 
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Adrowson  in 
gross. 


Adyowson  of 
a  moiety  of  a 
church. 


But  in  the  case  of  the  king,  by  the  statute  of  Preroga- 
tiva  Regis,  or  17  Edw.  2,  c.  17,  "  When  the  king  giveth 
or  granteth  land  or  a  manor  with  the  appurtenances,  with- 
out he  make  express  mention  in  his  deed  or  writing  of 
adyowsons  of  churches  when  they  fall,  belonging  to  such 
manor  or  land,  at  this  day  the  king  reserveth  to  himself 
such  advowsons,  albeit  that  among  other  persons  it  hath 
been  observed  otherwise." 

Giveth  or  granteth."]  But  when  he  restoreth,  as  in  case 
of  the  restitution  of  a  bishop's  temporalities ;  then  advow- 
sons pass  without  express  mention,  or  any  words  equivalent 
thereto  (u). 

Without  he  make  express  Mention.']  Either  by  name, 
or  with  the  appurtenances,  or  as  fully  and  perfectly,  or  in 
as  ample  manner  and  form,  or  the  like,  which  have  been 
adjudged  equivalent  to  an  express  mention,  because  the 
grantee  may  inquire  what  the  appurtenances  were,  and  in 
what  manner  and  form  it  was  held ;  and  forasmuch  as  the 
uncertainty  may  be  reduced  to  a  certainty,  by  inquiry  or 
circumstance,  the  grant  is  good  (x). 

Other  Persons.]  The  law  in  the  case  of  a  common  per- 
son is  thus  set  down  by  Rolle,  out  of  the  ancient  books : 
If  a  man,  seised  of  a  manor  to  which  an  advowson  is  ap- 
pendant, aliens  that  manor,  without  saying  with  the  appur- 
tenances (and  much  more  without  naming  the  advow- 
son), yet  the  advowson  shall  pass,  for  it  is  parcel  of  the 
manor  (y). 

An  advowson  in  gross  is  understood  as  a  much  more 
beneficial  qualification  than  that  which  is  appendant ;  and 
therefore  in  the  case  where  a  man,  being  seised  of  a  manor 
whereunto  an  advowson  was  appendant,  and  by  deed  grant- 
ing one  acre  unh  cum  advocatione  ecclesio2,  did  further  by 
the  same  deed  give  and  grant  the  said  advowson,  the 
question  was,  whether  the  advowson  did  pass  as  an  ap- 
pendant to  the  acre,  or  as  an  advowson  in  gross ;  it  was 
decided  to  pass  as  in  gross,  as  being  most  beneficial  for 
the  grantee  \z). 

There  is  an  usual  difference  taken  between  "  advocatio 
medietatis  ecclesia,"  and  "  medietas  advocationis  ecclesice." 
The  former  is  where  two  patrons  be,  and  every  of  them 
having  right  to  present  a  several  incumbent  to  the  bishop 
to  be  admitted  into  one  and  the  same  church  (for  divers 
may  be  several  parsons  and  have  cure  of  souls  in  one 


t 


fw)  10  Co.  64. 
{x)  Id. 

(y)  2  Rolle'e  Abr.   60;   see 
p.  339,  infra. 


.   Adv 


v 
Can. 


33  H.8;  Dyer,  48;  Hughes, 
owson ;    Godolph.    Rep. 
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parish),  and  such  advowson  is  alike  in  either  of  these 
patrons,  but  every  of  their  presentments  is  to  the  moiety 
of  the  same  church,  and  therefore  it  is  called  "  advocatio 
medietatis  ecclesice"  or,  as  the  case  may  be,  "  advocatio 
tertia  partis  ecclesim?  and  the  like.  The  latter,  viz.  med. 
advocationis  eccles.  is  after  partition  between  parceners ; 
for  although  the  advowson  be  entire  amongst  any  of  them, 

Jet  any  of  them  being  disturbed  to  present  at  his  turn  shall 
ave  the  writ  of  medzetate,  or  of  tertid,  or  of  quartd  parte 
advoc.  eccles. ,  as  the  case  is.  And  this  difference  is  taken 
and  observed  only  in  the  writ  of  right,  which  is  altogether 
grounded  upon  the  right  of  patronage.  But  in  the  quare 
impedit,  which  is  only  to  recover  damages,  no  sucn  di- 
versity is  considered,  but  the  writ  is  general  "  prasentare 
ad  ecclesiam  "  (a).  A  conveyance  bi  a  fourth  part  of  an 
advowson  in  1672  is  not  to  be  deemed  voluntary  because 
the  only  pecuniary  consideration  expressed  in  the  deed  is 
20*.;  the  court  will  presume  that  20*.  would  be  the  full 
value  of  a  fourth  part  of  an  advowson  at  that  time  (fi). 
A  declaration  stated  that  a  deed  conveyed  the  purparty 
of  an  advowson ;  by  the  deed  the  whole  was  conveyed ; 
but  it  appeared  that  the  person  making  the  conveyance 
was  possessed  only  of  a  purparty,  and  it  was  holden  no 
variance  (c). 

The  right  or  property  which  a  patron  has  in  an  ad-  Advowson 
vowson  will  not  warrant  a  plea  (as  it  is  in  temporal  pro-  onlv  a  truflfc- 
perty),  that  he  is  seised  in  his  demesne  as  of  fee,  but  only, 
seised  in  fee.  The  reason  of  which  is,  because  that  in- 
heritance, savouring  not  de  domo,  cannot  either  serve  for 
sustentation  of  him  and  his  household,  nor  can  any  thing 
be  received  for  the  same,  for  defraying  of  charges.  And 
in  the  case  of  John  London  and  the  Church  of  Southwell, 
where  the  words  of  the  lease  were,  commodities,  emolu- 
ments, profits  and  advantages,  to  the  prebend  belonging, 
it  was  adjudged  that  the  advowson  could  not  pass  by  the 
said  words,  because  all  of  them  implied  things  gainful, 
which  (as  was  added)  is  contrary  to  the  nature  of  an  ad* 
vowson  regularly  (d). 


(a)  Dodderidge  on  Advowsons, 
Lect.  4 ;  Godolphin,  Rep.  Can. 
206;  cf.  also  as  to  the  distinction 
between  the  right  of  nomination 
and  that  of  presentation,  Moore, 
894 ;  2  Roll.  342,  pi.  25 ;  Dal. 
48 ;  3  Term  Rep.  646.  As  to 
where  two  parsons  are  to  be 
considered  as  one  in  the  same 

P.      VOL.   I. 


church,  Co.  Litt.  18  a. 

(b)  Gully  v.  Bishop  of  Exeter, 
5Bing.  191;  2  M.  &  P.  266. 

(c)  4  Bing.  290;  12  Moore, 
591. 

(d)  1  Inst.  17  b ;  Hob.  304. 
See,  however,  authorities  appa- 
rently contradicting  this  posi- 
tion, Harg.  Co.  Litt.  19  b,  n.  (2), 

Z 
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Advowson  And  hereby  it  appears  how  the  common  law  detests 

only  a  trust.      gimony,  and  all  corrupt  bargains  for  presentations  to  any 

benefice,  but  that  a  fit  person  for  the  discharge  of  the  cure 
should  be  presented  freely  without  expectation  of  any  thing. 
Nay,  so  curious  is  the  common  law  in  this  point,  that  the 
plaintiff  in  a  quart  impedit  could  recover  no  damages  for 
the  loss  of  his  presentation,  until  the  statute  of  13  Edw.  1, 
c.  5.  And  that  is  the  reason  that  guardian  in  socage 
shall  not  present  to  an  advowson,  because  he  can  take 
nothing  for  it,  and  by  consequence  he  cannot  account  for 
it ;  and  by  the  law  he  can  meddle  with  nothing  that  he 
cannot  account  for  (e). 

Which  said  doctrine  and  the  plain  tendency  thereof  are 
exactly  agreeable,  not  only  to  the  nature  of  advowsons, 
which  are  merely  a  trust  vested  in  the  hands  of  patrons  by 
consent  of  the  bishop,  for  the  good  of  the  church  and  re- 
ligion, but  also  to  the  express  letter  of  the  canon  law,  the 
rule  of  which  is,  that  the  right  of  patronage,  being  annexed 
to  the  spirituality,  cannot  be  bought  or  sold.  Dejure  vero 
patronatus  mandamus  quatenus  si  R.  Mud.  comparavit, 
{cum  inconveniens  sit  vendi  jus  patronatus,  quod  est 
spirituali  annexum,)  contr actum  ilium  irritum  esse  dc- 
cernas  (f).  "  So  that  the  notion  and  practice  of  making 
merchandise  of  advowsons  and  next  avoidances  is  not 
easily  reconciled,  either  to  the  laws  of  the  church,  or  to 
the  ancient  laws  of  the  land,  or  to  the  nature  of  advow- 
sons, considered  as  trusts  for  the  benefit  of  men's  souls. 
Nor  doth  it  follow  either  from  the  patron's  being  now 
vested  with  that  right  by  the  common  law,  or  from  its 
being  annexed  to  a  temporal  inheritance,  that  it  is  itself 
a  temporal  inheritance,  or  ought  (legally  speaking)  to  be 
considered  otherwise  than  as  a  spiritual  trust ;  since  it  is 
certain  that  the  foundation  of  the  right  was  the  consent 
of  the  bishop ;  and  as  to  what  is  called  appendancy,  it 
amounteth  to  no  more  than  this,  that  a  trust  of  a  spiritual 
nature  and  for  spiritual  ends  shall  rest  in  the  same  person 
to  whom  the  temporal  inheritance  doth  belong.  For  the 
separation  of  advowsons  from  the  manors,  and  the  grants 
oi  next  avoidances  and  the  like,  were  steps  taken  after- 
wards, and  what  undoubtedly  were  never  thought  of  by 
the  bishop  upon  the  first  concession,  who  had  nothing  in 
his  eye  but  tne  encouragement  of  such  pious  foundations, 
and  a  reasonable  respect  to  the  founder  (who  was  sup- 

and  the  cases  there  cited ;  also         (e)   1  Inst.  17  b. 
1  Inst.  29  d ;  Hob.  R.  303.  (/)  X.  3,  38, 16. 
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posed  to  dwell  there)  in  the  nomination  of  such  a  clerk 
as  might  be  acceptable  to  himself,  under  the  restraint  of 
being  admitted  or  not  admitted  by  the  bishop  "  (a). 

"  The  equity  of  which  union  of  the  advowson  to  the  manor 
seems  to  be  the  foundation  of  that  maxim  of  the  canon  law, 
jus  patronatus  transit  cum  universitate  nisi  specialiter 
ezcipiatur  (A),  and  of  the  common  law,  that  the  advow- 
son passeth  with  the  manor,  of  course,  without  any  ex- 
press words  to  convey  it ;  for  though  it  be  otherwise  in 
the  case  of  the  king,  yet  that  is  upon  the  foot  of  the  statute 
of  Prerogativa  Regis,  and  not  of  the  common  law"  (i). 

The  "prerogativa  regis"  referred  to  by  Gibson,  was  Privilege  of 
established  by  the  statute  commonly  called  17  Edw.  2,  the  Crown 
c.  17,  just  before  referred  to  (J),  which  distinguishes  Stowwml*  *** 
royal  from  ordinary  grants  of  manor,  by  rendering  an 
express  mention  of  the  advowson  appendant  to  it  neces- 
sary, in  order  to  include  it  in  the  grant.  Such  ex- 
press mention  has  been  most  strictly  construed  in  several 
cases  (A).  It  has  been  held  that  the  words  "  rectoriam 
prcedictam  et  etiam  vicariam  ecclesice  pr&dicta?  did 
not  pass  the  advowson  of  the  vicarage,  though  the 
words  ss  ecclesiam  suam"  or  t€  dispositionem  ecclesia" 
would  have  been  effectual  for  that  purpose.  It  is  in- 
deed the  doctrine  of  the  common,  independently  of  the 
statute,  law,  that  nothing  passes  by  a  royal  grant  but 
what  was  intended,  and  that  all  such  grants  are  to  be 
construed  strictly,  and  not  by  inferences  deduced  from 
the  words  which  compose  them.  It  has  been  already  ob- 
served that  the  royal  grant  of  a  manor  does  not  pass  the 
advowson,  even  though  it  include  all  other  appurte- 
nances (/).  It  was  held  in  The  Queen  and  Lord  Lum- 
ley's  case  (m\  that  if  the  king  has  the  rectory  of  a  place 
appropriated  to  an  abbey,  and  grants  the  advowson  of  the 
church  of  that  place,  the  rectory  does  not  pass ;  nor  the 
advowson  as  an  advowson  in  gross,  that  being  extinguished 
by  the  appropriation.  But  in  cases  of  doubtful  meaning 
the  king's  grant  has  that  construction  put  upon  it  which 
will  enable  it  to  take  effect  (»). 

(g)  Gibs.  758.  (J)  See,  upon  this  subject,  The 

[h)  X.  3,  28,  7,  in  Gloss.  Chancellor  of  Cambridge  v.  Wal- 


i)  Gibs.  758.  grave,  Hob.  R.  126. 

336,  supra.  (m)  2  Leon.  R.  84 

Leon.  K.  191 ;  Hobart,  (n)  See  2  Inst.  499;  6  Rep.  6; 


(J)  P.  336,  supra.  (m)  2  Leon.  R.  80. 

(k)  1  Leon.  R.  191 ;  Hobart,  (n)  See  2  Inst.  491 

304;  Bex  v.  Bishop  of  Norwich,  10  Rep.  69  b  ;  and  The  King  v. 

1  Rolle,  R.  239  ;  Anon.,  Cro.  EL  The  Bishop  of  Rochester  and  Sir 

163.  F.  Clade,  2  Mod.  Rep.  1 ;  Cro. 

Z2 
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To  the  purpose  of  the  remarks  preceding  it  is  material 
that  the  canon  law  expressly  forbad  the  obtaining  and 
procuring  of  next  presentations ;  as  we  find  in  a  decretal 
epistle  of  Pope  Alexander  the  Third  to  the  Bishop  of 
Lxeter ;  upon  which  the  rule  of  the  law  is,  that  he  who 
purchases  an  advowson  ought  to  be  deprived  thereof  (o). 
Qui  emit  jus  patronatus  ut  possit  prcesentare  JUium  vel 
nepotem  seu  quern  vult,  eo  privari  debet  (/>). 
Howgmntable.       A  person  may  be  tenant  in  fee  simple  of  an  advowson 

as  well  as  of  a  piece  of  land ;  in  which  case  he  and  his 
heirs  have  a  perpetual  right  of  presentation  (q) :  he  may 
have  such  an  estate  in  an  advowson  as  he  may  in  any 
other  real  possession,  whether  created  by  common  law  or 
by  statute.  It  will  be  seen  below  that  a  trustee  or  mort- 
gagee have  not  the  right  of  nomination,  but  merely  of 
presentation.  A  cestui  que  trust  (r),  or  a  purchaser 
before  conveyance,  may  be  equitable  owner  of  an  ad- 
vowson (s).  Whatever  conveyance  will  transfer  real  in- 
corporeal property  will  transfer  an  advowson  in  gross, 
and  it  has  been  already  said  that  an  advowson  append- 
ant passes  as  an  incident  with  its  principal. 

Advowson  in  gross  being  an  inheritance  incorporeal, 
and  not  lying  in  manual  occupation,  cannot  pass  by 
livery  (*),  but  may  be  granted  by  deed  or  by  will,  either 
for  the  inheritance,  or  for  the  right  of  one  or  more 
turns  (w),  or  for  as  many  as  shall  happen  within  a  time 
limited  (x).  And  a  presentation  of  a  benefice  of  10/.  in 
the  king's  books  ought  now  to  be  in  writing  (y).  But 
this  general  rule  with  regard  to  advowsons  in  gross,  next 
avoidances,  and  the  like,  is  to  be  understood  with  two 
limitations : — 

That  it  extends  not  to  ecclesiastical  persons  of  any  kind 


El.  519.  The  reported  cases 
which  seem  to  modify  in  parti- 
cular instances  the  doctrine  that 
this  statute  requires  a  Btrict  and 
literal  compliance  with  its  terms, 
are  Whistler's  case,  10  Rep.  64  b; 
that  of  Mines,  Plowd.  R.  300, 
cited  2  Leon.  R.  26;  Hob.  R. 
323;  Williams  Y.Berkeley,  Plowd. 
R.  251 ;  cf.  also  the  acts  of  1 
Anne,  c.  1,  s.  5;  39  &  40  Geo.  3, 
c.  88,  relating  to  Crown  pro- 
perty ;  and  Comyn's  Digest,  tit. 
Advowson,  C.  1. 
[o)  Gibs.  758. 
0  X.  3,  38,  c.  6. 


$ 


(a)  3  Cruise,  6. 

Or)  3  Cruise,  4. 

(«)  Cro.  El.  359;  1  Inst.  237  b; 
3  Atk.  R.  459 ;  2  P.  Wins.  R.  404. 

(0  Co.  Litt.  332  a,  335  b ;  2 
Bla.  Com.  22,  Mr.  Christian's 
note. 

(«)  Co.  Litt.  249  a ;  Plowd. 
150 ;  Cro.  Elk.  164 ;  Hob.  322. 

(x)  That  an  advowson  in  gross 
cannot  pass  by  verbal  grant,  see 
Mr.  Christian  s  note  to  2  Bl. 
Com.  22. 

(y)  Bailey  v.  University  of  Ox- 
ford,  2  Wils.  116;  Co.  litt  332  a, 
335  b. 


ENTRY  ON  BENEFICE. 


341 


is 


or  degree,  who  are  seised  of  advowsons  in  the  right  of 
their  churches ;  nor  to  masters  and  fellows  of  colleges, 
nor  to  guardians  of  hospitals,  who  are  seised  in  right  of 
their  houses :  all  these  being  restrained  (the  bishops  by 
the  1  Eliz.  c.  19,  and  the  rest  by  the  13  Eliz.  c.  10) 
from  making  any  grants  but  of  things  corporeal,  of  which 
a  rent  or  annual  profit  may  be  reserved ;  and  of  that  sort, 
advowsons  and  next  avoidances,  which  are  incorporeal 
and  lie  in  grant,  cannot  be.  And  therefore  such  grants, 
however  confirmed,  are  void  against  the  successor;  though 
they  have  been  adjudged  to  be  good  against  the  grantors 

times  (z). 

Where  the  right  of  granting  is  absolute  and  indisput- 
able ;  yet  a  grant  cannot  be  made  by  a  common  person 
whilst  the  church  is  void,  so  as  to  be  entitled  thereby  to 
such  void  turn.  For  however  the  avoidance  that  shall 
happen  next  after,  or  the  inheritance  of  the  advowson, 
may  be  granted  when  the  church  is  void,  the  void  turn 
itself  (being  a  mere  spiritual  thing,  and  annexed  to  the 

Cwson  of  the  natron)  is  not  grantable ;  it  is  then  (as  the 
w  books  speak)  a  thing  in  power  and  authority,  a  thing 
in  action  and  effect ;  the  execution  of  the  advowson,  and 
not  the  advowson.  This  is  the  doctrine  and  language  of 
all  the  books,  which  also  say,  that  if  two  have  a  grant  of 
the  next  avoidance,  and  one  releases  all  right  and  title  to 
the  other  while  the  church  is  void,  such  release  for  the 
same  reason  is  void.  But  all  this  is  to  be  understood  of 
common  persons  only  and  not  of  the  king,  whose  grant  of 
a  void  turn  has  been  adjudged  to  be  good  (a). 

As  to  the  purchase  of  next  presentations,  a  restric-  Clerks  in  holy 
tion  has  been  placed  upon   clergymen,  as  to   whom  it  ordere  may  not 
is  enacted  by  13  Anne,  c.  11,  as  follows: — "  Whereas  [£^ iJresenta- 
some  of  the  clergy  have  procured  preferments  for  them-  tions. 
selves  by  buying  ecclesiastical  livings,  and  others  have 


(*)  Cro.  Eliz.  207,  690;  7 
Barn.  &  Cres.  174. 

(a)  Gibe.  758 ;  Wata.  c.  10 ; 
Dyer,  26  a,  282  b;  Cro.  Eliz.  173; 
3  Bar.  1512,  where  the  true  rea- 
son is  said  to  be  the  danger  of 
simony ;  3  Leon.  196 ;  2  Roll. 
19  b,  15.  But  in  Grey  and  Hes- 
keth,  Lord  Hardwicite  was  of 
opinion,  that  the  sale  of  an  ad- 
vowson, during  the  vacancy,  is 
not  within  the  statute  of  simony, 


but  is  void  at  the  common  law ; 
though  if  more  money  had  been 
given  by  reason  of  the  vacancy, 
it  might  be  within  the  statute. 
Amb.  268.  ThiB  does  not  apply 
to  the  king,  see  Hobart,  140 ;  2 
Taunt.  69  ;  but  by  the  general 
grant  by  the  crown  of  a  manor 
to  which  an  advowson  is  ap- 
pendant, a  void  turn  does  not 
?as8.  Cro.  Jac.  171  ;  3  Leon. 
96 ;  Dyer,  300  a. 
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Clerks  in  holy  been  thereby  discouraged,"  That  if  any  person  shall 
orders  may  not  for  anv  mm  Qf  monev,  reward,  gift,  profit,  or  advantage, 
next  present*-  directly  or  indirectly,  or  for  or  by  reason  of  any  pro- 
tions.  mise,  agreement,  grant,  bond,  covenant,  or  other  assur- 

ance of  or  for  any  sum  of  money,  reward,  gift,  profit, 
or  benefit  whatsoever,  directly  or  indirectly,  in  his  own 
name,  or  in  the  name  of  any  other  person,  take,  procure, 
or  accept  the  next  avoidance  of  or  presentation  to  any 
benefice  with  cure  of  souls,  dignity,  prebend,  or  living 
ecclesiastical,  and  shall  be  presented  or  collated  there- 
upon; every  such  presentation  or  collation,  and  every 
admission,  institution,  investiture,  and  induction  upon  the 
same,  shall  be  utterly  void,  frustrate,  and  of  no  effect  in 
law,  and  such  agreement  shall  be  deemed  a  simoniacal 
contract;  and  it  snail  be  lawful  for  the  queen,  her  heirs  and 
successors,  to  present  or  collate  unto,  or  give  or  bestow 
every  such  benefice,  dignity,  prebend,  and  living  ecclesias- 
tical, for  that  one  time  or  turn  only ;  and  the  person  so 
corruptly  taking,  procuring,  or  accepting  any  such  bene- 
fice, dignity,  prebend,  or  living,  shall  thereupon  and  from 
thenceforth  be  adjudged  a  disabled  person  in  law  to  have 
and  enjoy  the  same,  and  shall  also  be  subject  to  any  punish- 
ment, pain  or  penalty,  limited,  prescribed,  or  inflicted  by 
the  laws  ecclesiastical,  in  like  manner  as  if  such  corrupt 
agreement  had  been  made  after  such  benefice,  dignity, 

f)rebend,  or  living  ecclesiastical  had  become  vacant ;  any 
aw  or  statute  to  the  contrary  in  any  wise  notwithstanding. 
The  canon  law  ordered  that  any  clergyman  who  pur- 
chased the  right  of  patronage,  or  next  presentation,  should 
be  deprived  of  it  "  ipso  jure '(f). 

But  this  statute  being  only  restrictive  upon  clergymen, 
all  other  persons  have  continued  to  purchase  next  avoid- 
ances as  they  did  before. 
Descent  of  Advowsons  descend  to  the  heir,  like  other  real  pro- 

adTOWSons.         pertv# 

By  last  will  and  testament  the  right  of  presenting  to  the 
May  be  derised  next  avoidance,  or  the  inheritance  of  an  advowson,  may  be 
oldlaw  by  **"*  derive!  to  any  person  ;  and  if  such  devise  be  made  by  the 

incumbent  of  the  church,  the  inheritance  of  the  advowson 
being  in  him,  it  is  good  though  he  die  incumbent ;  for 
although  the  testament  has  no  effect  but  by  the  death  of 
the  testator,  yet  it  has  an  inception  in  his  lifetime.  And 
so  it  is,  though  he  appoint  by  his  will  who  shall  be  pre- 
sented by  the  executors,  or  that  one  executor  shall  present 

(/)  X.  3,  38,  6. 
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the  other,  or  devises  that  his  executors  shall  grant  the 
advowson  to  such  a  man  (y  ). 

But  by  a  general  devise  of  lands,  an  advowson  in  gross 
will  not  pass ;  but  by  the  words  tenements  and  heredita- 
ments, it  will,  for  an  advowson  is  an  hereditament  {h\  It 
may  also  be  entailed  within  the  statute  De  donis,  being  an 
hereditament  annexed  to  land;  but  an  estate  tail  in  an 
advowson  could  not  be  discontinued,  for  nothing  passes  by 
the  grant  of  it  but  what  the  owner  may  lawfully  give  (i). 

But  now  by  1  Vict.  c.  26,  s.  1,  it  is  provided  that  the  By  l  Vict, 
words  "  real  estate"  shall  include  advowsons.  And  by  c- 26, 
8.  28,  it  is  enacted,  that  a  devise  of  real  estate  without 
any  words  of  limitation  shall  be  held  to  pass  the  fee  simple, 
or  other  whole  estate  which  the  testator  had  power  to  dis- 
pose of  by  will,  unless  a  contrary  intention  shall  appear  by 
the  will. 

The  word  "  living"  is  sufficient  to  pass  the  advowson,  Word  "living" 
but  it  may  be  restricted  to  the  next  presentation.     The  p°  ^e^ow. 
context  must  determine  which  is  its  meaning.     A  devise  son. 
to  a  minor  of  the  livings  of  Q.  and  C, "  should  he  like  the 
profession,  and  be  qualified  for  them,"  was  holden  to  show 
an  intention  to  confer  on  the  devisee  a  personal  benefit, 
so  that  the  devise  was  confined  to  a  single  presentation, 
and  did  not  extend  to  the  advowson  (A). 

A  private  act  of  parliament,  after  providing  for  a  sale  of  Chapel  of  ease 
glebe  land,  and  the  erection  of  an  additional  church  with  "^J"*®" 
part  of  the  proceeds,  directed  that  the  curate  of  the  new  donative  by 
church  should,  during  the  incumbency  of  A.,  the  then  private  act  of 
rector,  be  appointed  by  him ;  and  that  after  the  death,  pwHament 
avoidance,  or  resignation  of  A.,  the  new  church  should 
become  the  principal  church,  with  all  the  accustomed 
rights,  immunities  and  privileges  appertaining  to  a  mother 
church,  and  the  then  church  should  become  and  be  deemed 
a  chapel  of  ease  thereto,  to  be  served  by  a  minister  capable 
of  having  cure  of  souls ;  and  that  "  the  patronage  of  or 
right  of  presentation  to  the  chapel,  as  well  as  the  patron- 
age of  or  right  of  presentation  to  the  new  church,  should 
be  vested  in  the  patron  of  the  rectory,  his  heirs  and 
assigns,  so   nevertheless  that  the  minister  of  the  chapel 
should  not  be  removable  at  pleasure :" — Holden,  that  the 
chapel  of  ease  thus  'created  by  the  act  was  thereby  made 
presentative  and  not  donative  (/). 

(£)  Wats,  c.  10.  (k)  Webb  v.  Byngy  2  Kay  & 

(h)  3  Atkyns,  460 ;  Cro.  Jac.  Johnson,  669. 
371 ;  4  Bing.  290 ;   3  Brod.  &         (Z)  Reg.    v.    Foley,   2    Com. 

Bing.  33,  27.  Bench,  664  (1846). 

(t)   3  Cruise,  Dig.  6. 
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How  advow-  There  are  several  ways  by  the  canon  law  by  which  the 
f0"*™1^4  **  right  of  patronage  is  lost :  as  by  cession,  where  the  patron 
cano/law.        confers  his  right  on  the  church  himself.  2ndly, "  Patientia 

reformats  ecclesice"  as  when  the  patron  suffers  the  church, 
without  a  reservation  of  the  right  accruing  to  him,  to 
become  a  collegiate  church.  3rdly.  By  total  ruin  of  the 
church  either  by  an  earthquake,  or  fire,  or  any  otherwise. 
4thly.  When  such  church  shall  be  seized  by  infidels. 
5thly.  If  the  patron  shall  commit  any  notorious  crime  for 
which,  as  a  punishment,  he  shall  forfeit  the  right  of 
patronage,  as  heresy,  and  the  like  (m).  For  heretics 
Forfeit  all  their  goods  and  estates,  among  which  we  may 
reckon  the  right  of  patronage.  Upon  an  outlawry  here  in 
England,  the  king  presents  to  a  living  in  the  right  of  the 
patron,  if  the  patron  be  outlawed  (»). 


Recommenda- 
tions of 
ecclesiastical 
commission. 


16  &  17  Vict. 
c.  50. 


Power  for  arch- 
bishop, &c,  by 
authority  of  a 
scheme  of 
ecclesiastical 
commissioners, 
to  exchange 
patronage. 


Sect.  2. — Exchange  of  Advowsons. 

One  of  the  recommendations  of  the  previous  commis- 
sioners, recited  in  the  first  act  establishing  the  ecclesiastical 
commissioners  (6  &  7  Will.  4,  c.  77),  was,  "that  such 
alterations  be  made  in  the  apportionment  or  exchange  of 
ecclesiastical  patronage  among  the  several  bishops  as  shall 
be  consistent  with  the  relative  magnitude  and  importance 
of  their  dioceses  when  newly  arranged,  and  as  shall  afford 
an  adequate  quantity  of  patronage  to  the  bishops  of  the 
new  sees." 

This  and  all  other  the  recommendations  contained  in  the 
preamble  to  this  act  were  to  be  carried  into  effect  by 
schemes  framed  by  the  ecclesiastical  commissioners  and 
confirmed  by  order  in  council.  On  the  4th  of  June,  1852, 
an  order  was  made  confirming  a  scheme  of  the  commis- 
sioners for  this  purpose. 

By  16  &  17  Vict.  c.  50,  reciting  that  it  is  expedient  to 
extend  the  power  given  by  6  &  7  Will.  4,  c.  77,  it  is 
enacted  as  follows : — 

Sect.  1.  "It  shall  be  lawful  for  any  archbishop,  bishop 
or  any  other  ecclesiastical  corporation,  sole  or  aggregate, 
by  the  authority  of  a  scheme  of  the  ecclesiastical  commis- 
sioners for  England  ratified  by  her  Majesty  in  council, 
and  duly  gazetted,  to  assign  and  transfer  the  patronage  of 


(m)  X.  5,  7,  13  and  15. 


(w)  Ayliffc's  Parerg.  417. 
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any  benefice  or  benefices  of  which  he  shall  be  seised  in 
right  of  his  see,  or  other  preferment  held  by  him  by  way 
of  exchange  only,  and  not  otherwise,  to  any  archbishop, 
bishop  or  other  ecclesiastical  corporation,  sole  or  aggre- 
gate, who  is  and  are  hereby  authorized  to  accept  and 
acquire  and  hold  the  same,  or  to  any  other  person,  for  the 
patronage  of  any  other  benefice  or  benefices ;  and  from  and 
after  the  publication  of  the  scheme  and  order  in  council 
effecting  such  transfer  for  the  benefice  or  benefices  and 
patronage  thereby  purporting  to  be  transferred  and  ex- 
changed shall  be  and  remain  thereby  duly  vested  in  the 
respective  archbishop,  bishop  or  other  ecclesiastical  cor- 
poration, sole  or  aggregate,  or  other  person  party  to  such 
exchange,  without  any  transfer,  conveyance  or  assurance 
in  the  law  other  than  the  said  scheme  and  order  so  pub- 
lished in  the  Gazette  as  aforesaid." 

Sect.  2.  "  Provided  that  in  every  such  case  the  said  Commissioners 
ecclesiastical  commissioners  shall,  before  submitting  such  5I&!  "it.*,. 

,  n       ,1  •*       j-  j  i/»i_«j  mi  tung  scheme 

scheme  for  the  consideration  and  approval  of  her  said  for  approval  to 
Majesty  in  council,  make  due  inquiiy  into  the  circum-  inquire  into 
stances  of  the  proposed  exchange,  and  into  the  equal  or  ^^J^ 
relative  value  of  tne  benefice  or  benefices  and  patronage 
proposed  to  be  thereby  transferred,  and  shall  certify  the 
same  to  her  Majesty,  with  such  particulars  thereof  as  may 
be  necessary  to  show  that  such  exchange  is  made  in  con- 
formity with  the  intentions  of  the  said  recited  act." 

By  the  definition  clause  in  sect.  3,  the  word  t(  person"  is  What  persona 
to  include  any  corporation,  the  head  of  any  college  "  or  j^6^ect  to 
collegiate  establishment"  or  hospital,  "  and  the  governing 
body  respectively  entitled  in  his  or  their  corporate  capacity 
to  any.  such  patronage"  and  the  Crown;  and  provision  is 
made  in  this  and  the  following  section  for  the  manner  in 
which  the  assent  of  the  Crown  is  to  be  signified,  and  for 
the  patronage  of  the  benefices  taken  in  exchange  by  the 
Crown  following  the  same  course  as  that  of  those  for  which 
they  are  exchanged. 

By  23  &  24   Vict.  c.  124,  s.  42,  any  "person"  as  de-  Exchanges 
fined  above  may,  under  the  provisions  of  the  last  act,  under  other 
exchange  any  advowson  or  ecclesiastical  patronage  for  any 
advowson  or  ecclesiastical  patronage  belonging  to  any 
ecclesiastical  corporation  aggregate  or  sole  or  any  other 
person. 

The  following  powers  have  been  given  in  the  acts  re- 
lating to  the  ecclesiastical  commissioners  for  the  purpose 
of  authorizing  the  exchange  of  advowsons  where  such 
exchange  will  in  any  way  tend  to  make  better  provision 
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for  the  cure  of  souls  in  any  parish  affected  by  it.  They 
extend  to  exchanges  between  all  persons : — 
Provisions  for  By  3  &  4  Vict.  c.  1 13,  s.  73,  "  With  an  especial  view  to 
securing  the  ^he  better  care  of  populous  parishes,  arrangements  may 
ance  of  spU  from  time  to  time  be  made  by  the  like  authority  for  im- 
ritual  duties  proving  the  value  or  making  a  better  provision  for  the 
m  ill-endowed    spiritual  duties  of  ill-endowed  parishes  or  districts  by 

means  of  such  exchange  of  advowsons,  or  of  such  other 
alterations  in  the  exercise  of  patronage  as  may  be  agreed 
upon  by  patrons,  with  the  consent  of  the  bishop  in  every 
such  case,  or  in  the  case  of  benefices  lying  in  more  than 
one  diocese,  then  with  the  consent  of  the  bishop  of  each 
diocese,  and  where  a  bishop  is  himself  one  of  the  patrons, 
with  the  consent  of  the  archbishop." 
Provisions  of         By  4  &  5  Vict,  c.  39,  s.  22.  "  It  is  and  shall  be  com- 
3  tit  Vi76      Petent  to  the  authority  in  6  &  7  Will.  4,  c.  77,  provided 
respecting  '      to  make  arrangements  under  and  according  to  the  pro- 
exchange  of      visions  of  the  said  act  for  improving  the  value  or  making' 
advowsons  to     a  better  provision  for  the  spiritual  duties  of  ill-endowed 
exchange  by      parishes  or  districts  by  means  of  the  exchange  of  ad- 
ecclesiastical     vowsons  or  other  alterations  in  the  exercise  of  patronage, 
corporations,     notwithstanding  that  such  advowsons  or  any  or  either  of 

them  or  such  patronage  shall  be  vested  in  or  belong  to 
any  ecclesiastical  corporation  aggregate  or  sole." 
Exchanges  of  Sect.  23.  "  Whenever  it  shall  be  made  to  appear  to  the 
advowsons  may  ecclesiastical  commissioners  for  England  that  it  would  be 
thYparooae  of  exPe<lient  to  make  an  exchange  of  an  advowson  or  of  any 
unions.  right  of  patronage  for  any  other  advowson  or  right  of 

patronage,  with  a  view  to  proceedings  being  taken  for  the 
union  of  two  or  more  benefices  under  the  provisions  of 
1  &  2  Vict.  c.  106,  s.  16,  it  shall  be  lawful  for  the  said 
commissioners,  with  the  consent  of  the  patron  or  patrons  of 
every  such  advowson  or  right  of  patronage,  and  also,  in 
case  any  such  advowson  or  right  of  patronage  shall  be 
vested  in  or  belong  to  any  ecclesiastical  corporation, 
aggregate  or  sole,  with  the  consent  of  the  bishop  of  the 
diocese,  or  in  the  case  of  benefices  lying  in  more  than  one 
diocese  then  with  the  consent  of  the  bishop  of  each  diocese, 
and  where  a  bishop  shall  be  himself  one  of  the  patrons, 
with  the  consent  of  the  archbishop  of  the  province,  to 
certify  the  same  to  such  archbishop  ;  and  that  thereupon  if 
the  said  archbishop  shall  think  fit  proceedings  may  be 
taken  under  and  in  pursuance  of  the  provisions  of  the  said 
last-mentioned  act  for  effecting  the  union  of  such  bene- 
fices ;  and  the  said  archbishop,  at  the  same  time  that  he 
shall  certify  to  her  Majesty  in  council  the  inquiry  and 
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consent  referred  to  in  the  same  act,  shall  transmit  such 
certificate  of  the  said  commissioners  to  her  Majesty  in 
council,  together  with  an  abstract  of  the  title  to  any  ad- 
vowson  or  right  of  patronage  mentioned  in  the  certificate 
of  the  said  commissioners,  other  than  advowsons  or  rights 
of  patronage  belonging  to  any  such  ecclesiastical  corpo- 
ration as  aforesaid,  and  the  opinion  of  counsel  on  such 
title ;  and  that  thereupon  it  shall  be  lawful  for  her  Majesty 
in  council,  in  any  order  for  such  licence  made  and  issued 
under  the  provision^  of  the  same  act,  to  order  that  such 
exchange  as  aforesaid  shall  take  effect;  and  upon  such  * 

order  being  made  and  registered  pursuant  to  the  said  act 
the  said  exchange  shall  be  valid  and  effectual  without  any 
other  assurance  in  the  law,  and  notwithstanding  that  the 
advowsons  or  rights  of  patronage  or  any  or  either  of  them 
exchanged  by  virtue  of  the  said  order,  were  or  was 
previously  thereto  vested  in  or  belonged  to  any  such 
ecclesiastical  corporation  as  aforesaid ;  and  the  respective 
exchangees,  their  heirs,  appointees,  successors  and  assigns 
shall  thenceforth  stand  seised  of  the  advowsons  or  rights  of 
patronage  so  taken  in  exchange,  in  the  same  manner  to  all 
intents  and  purposes,  and  subject  to  the  same  trusts, 
powers,  limitations,  charges  and  incumbrances  (if  any)  as 
the  advowsons  or  rights  of  patronage  by  them  given  in 
exchange  were  respectively  held  and  were  subject." 

By  31  &  32  Vict,  c.  114,  s.  12,  the  order  in  council  Order  to 
confirming  a  scheme  is  to  be  effectual  for  vesting  in  the  °i*™to  M 

i      D  ,.  -,   .      .,    °    i  conveyance. 

several  corporations  or  persons  mentioned  in  the  scheme 
the  advowsons  respectively  assigned  to  them  therein,  with- 
out any  conveyance,  and  for  enabling  such  corporations  or 
persons  to  hold  them  in  spite  of  any  Taw  to  the  contrary. 

By  33  &  34  Vict.  c.  39,  "  The  powers  and  provisions  Powers  of 
contained  in  3  &  4  Vict.  c.  113,  s.  73 ;  4  &  5  Vict.  c.  39,  fo™e.r  *ct8 
s.  22;   31   &   32  Vict.  c.  114,  s.   12,  shall  be  held  to  extended' 
authorize  the  transfer,  by  the  process  and  with  the  con- 
sents therein  mentioned,  of  the  ownership  of  any  advowson 
or  other  right  of  patronage  in  any  spiritual  preferment,  or 
any  estate  or  interest  in  the  same ;  provided  always  that 
it  shall  appear  to  the  ecclesiastical  commissioners  for 
England,  and  shall  be  so  stated  in  the  scheme  submitted 
by  them  to  her  Majesty  in  council  for  effecting  such 
transfer,  that  the  same  transfer  will  tend  to  make  better 
provision  for  the  cure  of  souls  in  the  parish  or  district  in 
or  in  respect  of  which  the  right  of  patronage  or  advowson 
arises  or  exists ;  and  provided  always  that  such  transfer 
may  take  effect  as  from  or  to  any  ecclesiastical  corpora- 
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tion,  aggregate  or  sole,  notwithstanding  any  statute  of 
mortmain." 
Exchanges  in        By  23  &  24  Vict.  c.  142,  s.   12,  advowsons  may  be 
the  metropolis.  exchanged  for  facilitating  unions  of  benefices  in  the  me- 
tropolis, under  this  act. 


Difference 
between  pre- 
sentation and 
nomination. 


Sect.  3. — Presentations. —  Who  may  present. 

We  will  now  consider  who  may  present  or  nominate  a 
clerk  in  holy  orders,  and  under  this  head  will  be  men- 
tioned:— 

1.  Infants. 

2.  Executors. 

3.  Heirs. 

4.  Trustees — Brethren  of  hospitals. 

5.  Parishioners. 

6.  Municipal  corporations. 

7.  Husbands  —  Tenants  by  the   courtesy  — 
Tenants  in  dower. 

8.  Coparceners. 

9.  Mortgagees — Mortgagors. 

10.  Tenant  by  statute  merchant. 

11.  Bankrupts. 

12.  The  Crown. 

13.  The  Lord  Chancellor. 

14.  Papists. 

But,  first,  it  must  be  premised  that  presentation,  nomi- 
nation and  collation  are  sometimes  used  in  law  for  the 
same  thing,  and  yet  they  are  commonly  distinguished,  for 
presentation  is  an  offering  of  the  clerk  to  the  ordinary, 
and  nomination  may  be  the  offering  of  a  clerk  to  him  that 
may  and  ought  to  present  him  to  the  ordinary,  by  reason 
of  a  grant  made  by  him  that  has  the  power  of  presenting, 
obliging  him  thereto;  and  collation  is  the  giving  of  the 
church  to  the  clerk,  and  is  that  act  by  which  the  ordinary 
admits  and  institutes  a  clerk  to  a  church  or  benefice  of  his 
own  gift,  in  which  case  there  is  no  presentation  (d). 

For  it  is  to  be  observed,  that  the  right  of  nomination 
may  be  in  one  person,  and  the  right  of  presentation  in 
another.  And  this  is  where  he  who  was  seised  of  the 
advowson  grants  unto  another  and  his  heirs  that  as  often 

(d)  Wats.  c.  15 ;  Inst.  120. 
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as  the  church  becomes  void,  the  grantee  and  his  heirs  shall 
nominate  to  the  grantor  and  his  heirs,  who  shall  be  bound 
to  present  accordingly.  In  which  case  it  was  agreed  by 
the  whole  court  in  the  case  of  Shirley  and  Underhill  (16 
Jac.),  that  the  nomination  is  the  substance  of  the  advow- 
son,  and  the  presentation  no  more  than  a  ministerial  in- 
terest; and  that  if  the  presenter  shall  present  without 
nomination,  or  the  nominator  present  in  nis  own  person, 
each  shall  hare  his  quare  impedit  for  the  security  of  their 
respective  rights.  And  if  the  nominator  neglect  to  ap- 
point his  clerk  till  lapse  incurs,  and  then  the  patron  pre- 
sents before  the  bishop  collates,  the  bishop  is  bound  to  ad- 
mit his  clerk  (e). 

It  is  said  that  if  the  person  presenting  object  to  the 
nominee  on  the  ground  01  immorality,  that  must  be  tried 
by  a  jury  (/). 

Presentation  must  be  to  a  void  benefice.  Thus  in  the  Must  be  to  a 
case  of  Owen  v.  Stainoe  (34  Car.  2),  Owen  moved  for  a  void  benefice, 
mandamus  to  admit  him  a  prebendary  of  St.  David's,  and 
set  forth  a  custom  that  they  used  to  choose  a  supernu- 
merary (all  the  places  being  full),  who  is  admitted  upon 
the  death  of  the  next  prebendary,  and  says  that  he  was 
chosen  a  supernumerary  in  such  a  year,  and  that  one  of 
the  prebendaries  died,  and  that  Stainoe  was  admitted ;  but 
the  court  refused  to  grant  a  mandamus,  and  held  the 
custom  to  be  void  and  foolish,  for  that  there  cannot  be  an 
election  but  to  a  void  place  (g ). 

A  presentation  may  be  to  a  deanery,  archdeaconry, 
prebend,  hospital,  church  or  chapel  (A). 

Guardian  by  nurture  or  in  socage  of  a  manor,  where-  By  an  infant 
unto  an  advowson  is  appendant,  shall  not  present  to  the 
church,  because  he  can  take  nothing  for  the  presentation 
for  which  he  may  account  to  the  heir,  and  therefore  the 
heir  in  that  case  shall  present,  of  what  age  soever  (i). 

And  of  this  opinion  was  the  late  Lord  Chancellor  King, 
in  a  cause  in  the  Court  of  Chancery,  in  the  year  1732. 

An  infant,  he  said,  of  one  or  two  years  old  may  present 
at  law,  then  why  may  he  not  nominate  ?  Does  the  putting 
a  mark  and  seal  to  a  nomination  require  more  discretion 
than  to  a  presentation  ?  The  guardian  is  supposed  to  find 
a  fit  person,  and  the  bishop  to  confirm  his  cnoice,  and  if 

(0  Gibs.  794;    Mo.  894;    3  guts  of  Stafford. 
Ves.  80;  Dy.  48  a;  17  Vin.  Ab.  (a)  Skin.  45. 

315,  pi.  5;  2  Ab.  Eq.  518;  Plowd.         (h)  2  Roll.  Abr.  342 ;   Com. 

159;  3  Cruise,  Die.  4.  Dig.  tit.  Eglise. 

(/)  3  T.  R.  646;  Rex  v.  Afar-         (%)  3  Inst.  166. 
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this  be  permitted  in  law,  why  should  a  court  of  equity  act 
otherwise  in  equitable  estates  (A). 
By  executors.        If  one  be  seised  of  an  advowson  in  fee,  and  the  church 

becomes  void,  the  void  turn  is  a  chattel ;  and  if  the  patron 
dies  before  he  does  present,  the  avoidance  does  not  go  to 
his  heir,  but  to  his  executor  ( /).  In  presentative  benefices, 
for  the  void  turn  of  a  donative,  it  descends  to  the  heir  (m). 
Advowson  Robinson  and  Tonge*    In  the  Chancery :  Upon  debate 

assets  ff^p^"  it  was  held  that  an  advowson  in  fee  was  real  assets  in  the 

hands  of  the  heir  for  payment  of  debts.     And  the  case 
was  affirmed  in  the  House  of  Lords  (n). 
By  the  heir.  But  if  the  incumbent  of  a  church  be  also  seised  in  fee 

of  the  advowson  of  the  same  church  and  dies,  his  heir, 
not  his  executors,  shall  present ;  for  although  the  advow- 
son does  not  descend  to  the  heir  till  after  the  death  of  the 
ancestor,  and  by  his  death  the  church  is  become  void,  so 
that  the  avoidance  may  be  said  in  this  case  to  be  severed 
from  the  advowson  before  it  descend  to  the  heir,  and  to  be 
vested  in  the  executor,  yet  both  the  avoidance  and  descent 
to  the  heir  happening  at  the  same  instant,  the  title  of  the 
heir  shall  be  preferred  as  the  more  ancient  and  worthy  (0). 
If  the  testator  do  present,  and  (his  clerk  not  being  ad- 
mitted before  his  death)  then  his  executors  do  present  their 
clerk,  the  ordinary  is  at  his  election,  which  clerk  he  will 
receive  (p).     But  per  Windham,  J.,  the  bishop  in  this 
case  is  not  obliged  to  admit  any  other  clerk  than  he  who 
was  first  presented;  for  the  presentment  of  the* testator  is 
not  countermanded  by  his  death  (q);  and  the  executor 
shall  have  quare  impedit  for  a  disturbance  to  the  tes- 
tator (r). 
Personal  repre-      It  has  been  decided  by  the  House  of  Lords,  in  the  case 
Ben^tiJe  °*       of  Rennell  v.  The  Bishop  of  Lincoln,  that  where  an  ad- 
presents  to  an    vowson  belongs  to  a  prebendary  in  right  of  his  prebend, 
advowson         and  the  church  becomes  vacant,  and  the  prebendary  dies 
attb?'d  to  *     without  having  presented,  the  right  of  presentation  belongs 
bendary  having  to  h*8  personal  representative.    The  judgment  of  the  Court 
died  daring  its  of  Common  Pleas  in  this  cause,  delivered  in  Michaelmas 
vacancy.  Term,  1825  (*),  was  reversed  by  the  Court  of  King's  Bench 

(fc)  Wats.  c.  13;  2  Abr.  Cas.  P.  C.  550. 

Eq.  Arthington  and  Coverley.  (0)  Wats,  c.  9 ;  3  Lev.  47 ;  7 

(0  Wats.  c.  9;  Co.  Lit.  388  a;  B.  &  C.  167. 

4  Leon.  109;  F.  N.  B.  34  a;  6  (j>)  Wats.  c.  9;  1  Leon. 205. 


Nev.  &  Man.  686 ;  2  Wils.  150 ;  (?)  Savile,  95. 

3  Bing.  234.  (r)  Ibid.  118. 

fm)  2  Wils.  150 ;  p.  325,  supra.  (*)  3  Bing.  223. 

[n)  Viner,  Assets,  A.  28 ;  3  Br. 
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in  Trinity  Term,  1829  (*),  (Lord  C.  J.  Tenterden  dis- 
senting), and  the  last  decision  established  by  a  majority  of 
six  out  of  eight  judges  in  the  House  of  Lords,  in  Easter 
Term,  1832;  the  six  were,  Bosanquet,  J.,  Parke,  J., 
Gaselee,  J.,  Littledale,  J.,  Bayley,  B.,  Tindal,  C.  J.; 
the  two  dissenting  were,  Bolland,  B.,  and  Park,  J. 

The  opinions  of  Baron  Bayley  and  Chief  Justice  Tindal 
are  here  given  af  length,  as  containing  an  excellent  sum- 
mary of  the  principles  which  guided  the  House  of  Lords 
to  this  very  important  decision. 

Bayley  B. — "As  the  opinion  I  delivered  when  this  case  Baron  Bayiey's 
was  before  the  Court  of  King's  Bench  is  in  print,  and  as  judgment  upon 
I  see  no  reason  to  vary  from  any  of  the  grounds  upon  ls  ques  lon' 
which  that  opinion  was  founded,  I  shall  not  be  obliged  to 
detain  your  lordships  at  any  considerable  length.  I  take 
the  general  rule,  with  the  single  exception  of  benefices  in 
the  gift  of  bishops,  to  be,  that  when  a  benefice  becomes 
vacant,  the  right  to  present  is  immediately  detached  from 
the  estate  which  gives  that  right ;  it  vests  as  a  mere  per- 
sonal power  of  presenting  in  the  individual  who  had  the 
right  of  patronage  at  the  time  that  vacancy  occurred,  and 
will  continue  in  him  and  his  personal  representatives,  let 
what  will  become  of  the  estate  which  gave  such  right. 
Therefore,  if  the  right  to  present  to  an  advowson  appendant 
or  an  advowson  in  gross,  when  a  vacancy  occurs,  be  in 
tenant  in  fee  or  tenant  in  tail,  and  he  die  without  pre- 
senting, though  the  estate  will  pass  to  his  heir  or  devisee 
in  the  one  case,  and  to  the  issue  in  tail  or  remainder-man 
in  the  other,  the  right  to  present  will  devolve  upon  his  ex- 
ecutor or  administrator  (w).  If  the  right  to  present  when 
a  vacancy  occurs  be  in  tenant  pur  auter  vie,  or  in  a  termor, 
and  before  he  present  cestui  que  vie  dies,  or  the  term 
expires,  so  that  the  estate  which  gave  him  the  right  to 
present  is  gone,  that  right  nevertheless  remains  in  him, 
and  he  may  still  present  (x).  Again,  if  husband  and  wife 
be  seised  m  fee  or  in  tail,  or  in  right  of  dower,  in  right 
of  the  wife,  and  the  church  become  void,  and  the  wife 
die  before  the  husband  present,  though  the  fee  descends 
upon  her  heir,  or  the  estate  tail  passes  to  the  heir  in  tail, 
or  the  estate  in  dower  ceases,  the  right  to  present  remains 
in  the  husband  (y).  And  if  a  vicarage  become  vacant, 
and  the  person  to  whom  the  right  of  presenting  belong  be 

(0  7  B.  &  C.  113.  a  TEglise,  22. 

(u)  F.  N.  B.  33,  P.  34,  B;  Co.  (y)  21  Hen.  6,  B;  38  Hen.  6, 

Litt.  388;  Dyer,  283  a ;  21  Hen.  7,  36,  B;  14  Hen.  4,  12;  Bro.  Pres. 

pi.  6;  Bro.  Present  a  TEglise,  34.  a  TEglise,  pi.  22;  Co.  Litt.  120. 

(x)  F.  N.  B.  34,  B;  Bro.  Pres. 
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B.  Bayley^s       made  bankrupt  (whereby  his  right  in  the  patronage  ceases), 
^KtUuejT      ^e  ^^  nevertheless  present  (z\    So  had  Mr.  Rennell  been 

presented  to  a  bishopric,  would  he  have  lost  the  right  ? 
The  general  rule,  however,  is  not  disputed ;  but  its  appli- 
cation to  the  present  case  is  denied,  and  the  ground  of  that 
denial  is,  first,  because  Mr.  Rennell  was  a  spiritual  cor- 
poration, and  had  his  right  of  presentation  annexed  to  a 
spiritual  dignity  and  clothed  with  a  spiritual  trust.  My 
answer  is,  mat  though  Mr.  Rennell  was  a  spiritual  person, 
the  dignity  to  which  the  right  of  presentation  was  attached 
was  not  in  its  creation  spiritual ;  and  that  if  it  were,  it  was 
not  clothed  with  any  spiritual  trust.  Mr.  Rennell's  dignity 
was  a  prebend  only,  and  at  common  law  a  layman  might 
be  prebendary  (a).  A  prebendary  has  no  cure  of  souls ; 
he  is  called  '  prebendary  because  his  duty  is  prebere  auxi- 
lium  episcopo.  He  has  his  possessions  annexed  to  his  pre- 
bend to  enable  him  to  provide  for  himself  and  his  family. 
It  is  only  by  the  restraining  statutes  that  he  is  prevented 
from  aUenating,  with  consent  of  patron  and  ordinary,  all 
his  possessions  to  the  disherison  of  his  successor ;  and  he 
has  of  himself  the  full  power  of  aUenating  them  so  as  to 
bind  himself;  and  it  is  not ' of  necessity  that  he  should 
have  any  possessions  (#).  It  is  only  under  14  Car.  2,  c.  4, 
s.  14,  that  he  need  be  in  holy  orders. 

"  But  admitting  that  a  prebend  were  a  spiritual  dignity, 
does  it  follow  that  church  preferment  in  the  gift  of  the  pre- 
bendary in  right  of  his  prebend,  is  clothed  with  a  spiritual 
trust  ?  Is  the  spiritual  preferment  to  which  a  bishop  is 
entitled  in  right  of  his  see  clothed  with  any  spiritual 
trust  ?  May  he  not  grant  away  the  next  avoidance  of  any 
church,  though  the  advowson  be  in  gross,  which  he  as 
bishop  is  entitled  to  fill,  or  as  many  avoidances  as  shall 
happen  within  his  own  time  ?  and  will  not  such  grant  bind 
himself?  Watson  says(e)  he  may  make  the  grant  and  it 
will  bind  him.  If  an  advowson  be  appendant  to  a  manor 
usually  let,  and  a  lease  be  made  thereof,  it  will,  at  all 
events,  bind  the  bishop  who  made  it,  and  his  lessee  shall 
present.  Gibson  (d)  says,  '  Advowsons  may  be  granted 
by  deed  or  will,  either  for  the  inheritance  or  one  or  more 
turns.  But  this  extends  not  to  ecclesiastical  persons  seised 
in  right  of  their  churches,  nor  to  colleges  or  hospitals 
seised  in  right  of  their  charter ;  for  they  are  so  far  re- 

(e)  F.  N.  B.  34,  N.  30;  50  Edw.3,26 ;  2  Kol. Ab.341. 
(a)  Bland\.Maddox,CTO.YA\z.  (c)  Watson,  c.  10,  p.  135, 136, 

79.  c.  43,  p.  873. 
(5)  3  Rep.  75  b ;  Dyer,  61  b,pl.  (d)  Gibson,  793. 
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"  strained  by  the  statutes  of  Elizabeth,  that  their  grants, 
though  confirmed,  will  not  bind  their  successors.  But  they 
will  bind  their  grantors  for  their  own  times.'  And  if  it  be 
made  conformably  to  the  statutes,  it  will  bind  the  succes- 
sors (e).  In  Smallwood  v.  Bishop  of  Coventry  (f  ),  the 
bishop  had  made  a  grant  of  the  next  avoidance  of  an 
archdeaconry  (a  spiritual  dignity),  and  he  afterwards  dis- 
turbed the  grantee ;  the  grantee  died,  and  his  executor 
brought  a  quare  impedit,  and  the  bishop's  grant  was  held 
good,  and  the  executors  had  judgment.  In  FoorcTs  case  {g)9 
a  prebendary  of  this  very  church  made  a  lease  of  a  rectory, 
parcel  of  his  prebend,  tor  seventy  years.  The  dean  and 
chapter  confirmed  it  for  fifty-one  years.  The  successor 
disputed  it  within  fifty-one  years.  Watson  says,  it  would 
have  been  good  for  his  own  time  without  confirmation  (A), 
and  all  the  court  (except  Griffin)  held  it  good  for  fifty-one 
years.  In  London  v.  Chapter  of  Southwell (i),  where 
plaintiff  claimed  in  quare  impedit  as  lessee  of  a  prebend  to 
which  the  advowson  belonged,  the  question  was,  whether 
the  lease  had  words  sufficient  to  carry  the  prebend  or  not ; 
and  it  was  only  because  the  words  were  not  sufficient,  that 
the  decision  was  against  the  plaintiff.  Presentations  to  a 
vicarage  belong  of  common  right  to  the  parson,  but  by  con- 
sent of  patron  and  ordinary  he  may  grant  it  to  another  (A). 
The  case  of  Sharrock  v.  Boucher  (I)  seems  to  show  the 
distinction  between  what  is  clothed  with  a  spiritual  trust 
and  what  is  not ;  and  what  may  be  alienated  and  what 
cannot.  A  prebendary  leased  his  prebend  for  three  lives, 
and  whether  that  passed  the  right  to  fill  up  the  office  of 
commissary  within  the  prebend  was  the  question:  the  judges 
agreed  it  did  not,  if  the  right  belonged  to  his  spiritual 
functions :  but  on  that  point  they  were  divided. 

"  The  only  remaining  point  is  founded  upon  the  rule 
which  prevails  in  the  case  of  the  king  and  a  bishop,  and  a 
supposed  analogy  between  that  case  and  this.  When  a 
bishop  dies,  leaving  a  church  in  his  gift  vacant,  the  king  is 
to  present,  not  the  executors  of  the  bishop.  And  if  this 
rule  be  founded  upon  the  spiritual  character  of  the  act  of 
presenting,  it  is  an  authority  in  this  case ;  if  it  be  founded 
on  the  relation  between  the  bishop  and  the  king,  and  is 
referred  to  the  king's  prerogative,  it  is  not.  And  I  am  of 
opinion  it  is  referable  to  the  relation  between  the  bishop 

(e)   Watson,  c.  10,  p.  137,  c.  45,  447—472. 
pp.  875,  876.  (h)  Watson,  481. 

(/)  Cro.  Eliz.  207.  (t)  Hob.  303. 

(p)  1  Anderson,  47  ;  5  Rep.  (k)  F.  N.  B.  34  a. 

81;    Dyer,  338  b;    Cro.    Eliz.  (I)  L.  Riiym.  88;  1  Lev.  125. 
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B.  Bayley's       "  and  the  king  and  to  the  king's  prerogative.    The  king  is 
judgment-      ^  govereign  patron  of  every  bisnopric(m).     And  though 

he  gives  the  chapter  leave  to  elect,  the  patronage  is  in 
him  (n).  And  upon  the  death  of  a  bishop  the  see  comes 
to  the  King  as  the  bishop  left  it ;  and  if  the  deanery  or  a 
stall  be  left  vacant,  the  king  shall  fill  it  up(o).  A  pre- 
bendary of  Abergavilly,  the  bishop  (of  St.  JDavid's),  died. 
The  temporalities  were  seized  into  the  king's  hands;  a 
new  bishop  was  appointed  and  filled  up  the  stall.  The 
king  brought  quare  imp  edit,  and  it  was  adjudged  that  he 
had  the  right,  and  a  writ  was  awarded  to  the  bishop  (p). 
The  temporalities  came  to  the  king  as  founder  by  pre- 
scription (  q ).  And  this  is  so  high  a  prerogative,  and  so 
far  united  to  and  inseparable  from  the  crown,  that  a  sub- 
ject cannot  claim  it  by  grant  or  prescription  (r).  And  if 
the  king  die,  sede  vacante,  the  succeeding  king  shall  have 
the  temporalities,  not  the  king's  executor  (s).  And  if  the 
king  die,  leaving  a  church  void,  the  succeeding  king  shall 
present  (t).  And  this,  though  the  church  became  void  in 
the  bishop's  life,  and  though  the  new  bishop  has  sued  out 
living  out  of  the  king's  hands  before  the  king  presents  (u).  In 
the  case  of  a  bishopric,  therefore,  if  the  bishop  dies,  whatever 
spiritual  preferment  in  the  gift  of  the  bishop  was  vacant  at 
the  bishop's  death,  and  whatever  shall  become  vacant  till 
the  see  is  filled  up,  devolves  upon  the  crown,  and  is  inse- 
parable from  the  crown,  so  that  the  crown  cannot  grant  it 
away;  and  in  case  of  the  demise  of  the  crown,  it  will  pass, 
not  to  the  executors  of  the  deceased  king,  but  will  accom- 
pany the  crown,  and  go  to  the  succeeding  king.  Upon 
this,  two  observations  occur,  one,  that  in  the  case  of  the 
crown,  and  in  the  case  of  the  crown  only,  can  a  sole  cor- 
porator, which  the  king  is,  take  a  chattel  by  succession ; 
so  that,  what  is  the  rule  in  the  king's  case  where  the  right 
to  present  may,  by  reason  of  the  prerogative,  pass  from 
bishop  to  king,  from  king  to  king,  will  not  apply  to  the 
case  of  a  prebendary  where  there  is  no  such  prerogative, 
to  pass  the  right  froin  prebendary  to  prebendary  (a?).  The 
other,  that  what  is  the  case  of  the  crown  with  reference  to 
a  bishop  who  holds  per  baroniam,  is  the  case  with  every 

(m)  17  Edw.  3,  40.     See  13      Chattels, 2;  2  Rol.  Ab.  211. 

Ric.  2,  st.  2.  (0  Semb.  MalL  65,  pi.  4 ;  and 

(n)  Ibid.  Mall.  42, pi.  16;  Bro.  Chattels,  2; 

(o)  Ibid.  2  Rol.  Ab.  211. 

(p)  Rex  v.  Bishop  of  St  Da-  (u)  Mall.  65,  pi.  5 ;  Watson, 

vicPs,  50  Edw.  3,  26.  73  ;  F.  N.  B.  33,  n.;  2  Rol.  Ab. 

(q)  Mall.  65,  n.  to  pi.  1.  343,  pi.  5.      . 

r)  Mall.  65,  n.  to  pi.  6.  (a?)  16  Vin.  Q.  14;  17  Vin.  Y. 


i 


*)  Mall.  65,  n.  to  pi.  4 ;  Bro. 
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"  other  tenant  in  capite,  where  the  tenancy,  by  reason  of 
infancy  in  the  heir,  becomes  as  it  were  suspended,  and  the 
tenancy  returns  in  wardship  to  the  king.  Co.  Litt.  (y)  is 
express  upon  this  point,  and  he  puts  the  two  cases  to- 
gether, that  of  the  king's  tenant  in  capite  and  that  of  a 
bishop's.  If  the  king's  tenant  by  knight  service  in  capite 
be  seised  of  a  manor  to  which  an  advowson  is  appendant, 
and  the  church  become  void  and  the  tenant  die  (leaving 
his  heir  in  ward),  the  king  shall  present,  not  the  execu- 
tor. And  if  a  church,  in  the  gift  of  a  bishop,  become  void, 
and  the  bishop  die,  the  king  shall  present,  not  the  execu- 
tor (z).  The  right,  therefore,  of  the  king,  in  the  case  of  a 
bishopric,  appears  to  me  to  be  referable,  not  to  the  spiri- 
tual character  of  the  person  from  whom  the  right  comes, 
but  to  the  king's  prerogative,  because  it  obtains  equally  in 
the  case  of  every  tenant  in  capite,  whether  he  be  a  spiri- 
tual person  or  not.  Upon  the  whole,  therefore,  I  am  of 
opinion  that  the  general  rule  is,  that  if  a  church  becomes 
vacant,  and  the  patron  die,  the  right  to  present  devolves 
upon  his  executor.  That  this  is  the  rule  also,  where  a  preben- 
dary in  right  of  his  church  is  patron,  because,  until  the  sta- 
tute of  Car.  2  (a)  it  was  not  necessary  a  prebendary  should 
be  a  spiritual  person ;  and,  because,  in  the  case  of  spiritual 
persons,  their  right  to  present  to  churches  is  temporal,  not 
spiritual,  inasmuch  as  they  may  grant  it  away  before  a 
vacancy  occurs,  as  they  may  their  other  temporal  posses- 
sions ;  and  that  the  excepted  case  of  a  bishop  is  not  appli- 
cable to  other  spiritual  persons  seised  of  advowsons  in  right 
of  their  dignities  or  churches,  because  the  case  of  a  bishop 
is  referred  to  the  prerogative  of  the  crown,  which  enables 
the  crown  to  take  a  chattel  in  succession,  and  to  the  rela- 
tion in  which  the  crown  stands  to  a  bishop,  the  bishop 
being  tenant  in  capite  to  the  crown,  not  to  the  spiritual 
character  of  the  bishop,  nor  to  any  spiritual  nature  in  the 
right  Mv  answer,  therefore,  to  the  question  proposed  by 
your  lordships  is,  that  in  the  case  that  question  propounds, 
the  right  of  presenting  belongs  to  the  executor  of  the  pre- 
bendary." 

Tindal,  C.  J. — "  My  lords,  upon  the  best  consideration  C.  J.  Tindal's 
I  can  bring  to  this  case,  I  have  come  to  the  conclusion,  ff^^  "  to 
that  the  right  of  presentation  belongs  to  the  personal  prLelfting  to 
representative  of  the  late  prebendary ;   but  at  tne  same  an  advoweon, 
time  I  am  ready  to  admit  it  is  after  considerable  doubt  atta£h^?  to  a 
upon  the  question  which  has  been  submitted  to  us  by  your  KendaVha^ng 

lordships.  died  during  its 

(y)  P.  388  a.  (a)  14  Car.  2,  c.  4,  88.  6, 10.     Tacanc^ 

(«)  Co.  Litt.  388  a. 
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C.  J.  Tindar*  « If  I  felt  myself  at  liberty  to  look  at  the  particular 
eo^uim^d^      foundation  of  this  prebendal  stall,  or  to  consider,  upon 

general  principles,  what  might  be  most  fitting  and  ex- 
pedient in  the  case  of  patronage  belonging  to  an  ecclesias- 
tical corporation,  such  as  is  a  prebendary,  I  could  bring 
myself  without  difficulty  to  the  conclusion  that  the  right  to 
fill  up  the  term  which  was  vacant  at  the  time  of  the  late 
prebendary's  death,  ought  to  devolve  upon  his  successor, 
and  not  to  go  to  his  personal  representative. 

"  But  neither  upon  the  abstract  question  proposed  by 
your  lordships,  nor  upon  the  facts  stated  on  the  record  in 
this  case,  can  I  take  judicial  notice,  either  of  the  circum- 
stances attending  the  original  foundation  of  this  prebend, 
the  endowment  thereof  with  this  particular  advowson,  or 
the  form  of  presentation  which  has  been  used  and  adopted 
on  occasion  of  former  vacancies. 

"  And  as  to  any  considerations  derived  from  general  ex- 
pedience, I  feel  myself  restrained  from  entering  mto  them, 
because  there  appears  to  me  to  be  an  analogy  of  sufficient 
strength  and  certainty,  to  bring  the  present  case  within  the 
reach  of  acknowledged  principles  of  law,  and  the  authority 
of  various  decided  cases. 

"  It  is  upon  the  ground  of  this  analogy  which  exists  be- 
tween the  present  case  and  those  principles  and  authorities, 
that  I  feel  myself  bound  to  concur  in  the  opinion  which 
has  been  expressed  by  the  majority  of  his  majesty's  judges, 
thinking  it  a  safer  course  upon  this  occasion,  as  I  nndhas 
been  the  opinion  of  other  judges  from  the  earliest  periods 
of  the  law,  to  adhere  to  any  rule  which  can  be  safely  in- 
ferred from  the  cases  rather  than  to  substitute  another, 
although  it  may  appear  upon  general  principles  more 
reasonable  and  more  just. 

"  I  assume  it  to  be  settled  law,  admitting  of  no  doubt 
or  dispute,  and  not  requiring  to  be  supported  by  reference 
to  any  authorities,  that  where  any  advowson  presentative 
is  vested  in  any  person  in  his  natural  capacity,  either  in 
fee  or  for  life,  and  the  church  becomes  void,  and  the  owner 
dies  after  such  avoidance  without  making  any  appointment, 
the  right  to  appoint  to  the  vacant  turn  belongs  to  the  exe- 
cutor, and  not  to  the  heir,  or  to  the  next  owner  of  the  ad- 
vowson. Indeed,  so  clearly  is  this  principle  recognized, 
that  all  the  books  concur  in  calling  this  vacant  turn  a 
ohattel  vested  in  the  testator  (b). 

"  In  the  case  in  Fitz.  N.  B.  33  P,  it  is  stated,  that  if  a 
man  be  seised  of  an  advowson  in  fee,  in  gross,  or  in  fee 
appendant  unto  a  manor,  and  the  advowson  becomes  void, 

(b)  Fitz.  N.  B.  33,  P,  34,  N ;  4  Leon.  109. 
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"  and  he  dieth,  his  executor  shall  present,  and  not  his  heir, 
because  it  was  a  chattel  vested  and  severed  from  the  manor. 
If  the  chattel  is  severed  from  the  manor  in  that  case,  why 
may  it  not  be  considered  as  severed  from  the  prebend  in 
this?  And  if  once  severed  it  is  difficult  to  assign  any 
legal  principle  upon  which  it  can  be  remitted.  Unless, 
therefore,  some  solid  ground  can  be  laid  down,  upon  which 
a  distinction  can  be  made  between  a  prebendary  seised  of 
the  advowson  in  right  of  his  prebend,  and  a  person  seised 
in  his  own  natural  right  of  a  manor  to  which  an  advowson  is 
appendant,  there  can  be  no  doubt  but  the  case  falls  within 
the  general  rule,  that  the  right  to  present  is  a  chattel 
interest,  and  would  go  to  his  personal  representative.  It 
will  be  advisable,  therefore,  to  refer  to  some  of  the  cases 
and  principles  which  carry  the  analogy  more  closely  to  the 
particular  question  now  under  discussion. 

"  In  Fitz.  N.  B.  34  N,  is  found  this  case ;  if  a  vicarage 
happen  void,  and  before  the  parson  present  he  is  made  a 
bishop,  &c,  yet  he  shall  present  unto  this  vicarage,  be- 
cause it  is  a  chattel  vested  in  him.  The  authority  referred 
to  is  24  Edw.  3,  26 ;  but  the  case,  which  is  not  to  be 
found  in  the  Year  Book,  will  be  found  inserted  nearly  in 
the  same  words  in  Fitz.  Abr.  Quare  imp.  22.  In  that 
case,  as  in  the  present,  the  patron  was  seised  injure  eccle- 
si(B :  and  notwithstanding  he  ceased  to  be  rector,  he  still 
carried  with  him  in  his  natural  capacity  this  chattel  interest, 
the  right  of  appointing  to  the  vacancy.  In  that  case  it 
was  held  that  the  chattel  interest  which  had  once  vested  in 
him,  did  not  afterwards  reunite  with  the  corporation  sole, 
the  parson.  That  case  appears  to  me  to  be  a  direct  autho- 
rity upon  the  present  question,  to  this  extent ;  that  if  the 
living  had  become  void,  and  the  prebendary  had  vacated 
the  prebend,  the  right  of  appointment  would  have  belonged 
to  him,  not  to  his  successor.  If  so,  and  he  still  retained 
the  right  to  appoint,  notwithstanding  his  loss  of  the  pre- 
bend, on  what  principle  shall  his  death  be  held  to  reunite 
the  presentation  with  the  prebend  from  which  it  has  once 
been  severed  ?  The  case  in  2  Rol.  Abr.  346  F,  pi.  4, 
shows  the  law,  where  the  avoidance  of  a  vicarage  happens 
after  the  vacancy  of  the  rectory,  and  before  the  new  rector 
is  appointed.  '  If  the  parson  has  the  right  to  present 
to  the  vicarage,  yet  if  the  vicarage  becomes  void  during 
the  vacancy  of  the  parsonage,  the  patron  of  the  parsonage 
shall  present.'  So  that  although  the  rector  be  in  the 
nature  of  an  ecclesiastical  corporation  sole,  and  although 
the  rector  be  seised  of  the  right  of  presentation  jure  eccle- 
si(B9  yet  it  shall  not  devolve  to  the  successor ;  but  if  it 
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C.  J.  Tindal's    "happen  before  the  vacancy,  the  former  rector  shall  still 
judgment--      appoint,  if  during  the  vacancy,  the  patron.     Both  which 

cases  are  strong  to  show  there  is  no  indissoluble  union 
between  the  right  of  presentation  and  the  prebend  itself. 

"  To  which  may  be  added  the  case  stated  in  Fitz.  N.  B. 
36  B, '  that  if  a  bishop  die  seised  of  a  manor  to  which  an 
advowson  is  appendant,  and  the  advowson  happen  void 
before  his  death,  the  king  shall  present  unto  the  same  by 
reason  of  the  temporalities,  and  not  the  bishop's  executor  J* 
The  reason  is  that  the  king  takes  the  temporalities  by 
reason  of  his  prerogative,  and  the  term  being  onoe  vested 
in  him,  cannot  be  got  out  of  him  but  by  matter  of  record. 
Now  although  the  express  point  adjudged  by  that  case 
does  not  apply  here,  because  there  is  no  prerogative  in  this 
case,  yet  it  furnishes  an  observation  which  appears  not  unim- 
portant. Fitzherbert  puts  this  case  in  opposition  with  that 
which  had  immediately  preceded  it,  namely,  the  case  in 
which  he  had  stated  '  the  executor  shall  present  and  not 
the  heir,  because  it  was  a  chattel  vested  and  severed  from 
the  manor,  &c.'  He  then  puts  the  case  of  the  bishop ;  and 
the  inference  to  be  drawn  is,  that  but  for  the  prerogative 
the  executor  would  have  presented — otherwise  he  would 
not  have  said,  the  king  shall  present,  and  not  the  bishop's 
executor  ;  the  observation  would  have  been,  the  king  shall 
present  and  not  the  successor. 

"  If  this  is  a  just  inference,  the  authority  of  the  case  last 
referred  to  would  so  the  length  of  deciding  the  present ; 
if  the  executor  of  the  bishop  would  be  entitled  to  present 
to  the  turn  which  fell  vacant  in  the  bishop's  life,  and  which 
belonged  to  the  bishop,  jure  ecclesice,  had  not  the  preroga- 
tive stepped  in  and  prevented  him ;  it  would  follow  in  the 
present  case,  where  no  such  prerogative  exists,  the  exe- 
cutor has  the  right  to  present  to  the  vacant  benefice. 

S€  The  power  of  the  prebendary  to  grant  the  next  turn 
to  a  stranger  before  it  becomes  vacant,  affords  a  further 
argument  against  the  notion  that  the  right  of  presentation 
is  to  be  considered  as  inseparably  annexed  to  the  prebend- 
ary himself  for  the  time  being,  on  the  ground  that  it  is  an 
ecclesiastical  trust  to  be  exercised  by  him  only  to  whom 
the  foundation  has  given  it.  Such  grants  are  of  very 
frequent  recurrence  in  the  old  books  of  entries  containing 
pleadings  in  quare  imvedit;  and  it  is  impossible  to  con- 
ceive they  should  be  round  there  unless  the  practice  was 
common,  or  that  they  could  have  been  put  upon  the  record 
if  such  grants  were  against  law ;  inasmuch  as  the  plaintiff 
deriving  title  under  them  would  only  be  showing  the  in- 
sufficiency of  his  right  to  sue.     Again,  the  universal  prac- 
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"  tice  of  grants  made  to  the  archbishops  by  bishops  of  their 
province,  of  those  rights  of  presentation  well  known  by  the 
name  of  options  (a),  furnish  at  least  the  inference,  that  though 
the  right  to  present  comes  to  an  ecclesiastical  person,  by 
virtue  of  his  ecclesiastical  character,  still  there  is  no  rule 
of  law  that  it  must  be  exercised  in  person,  but  that  the  law 
allows  it  to  be  transferred  to  another.     It  may  indeed  be  * 

said,  that  this  is  not  a  transfer  to  a  layman  or  a  stranger, 
but  merely  to  an  ecclesiastic  of  the  same  or  higher  dig- 
nity ;  and  therefore  this  ecclesiastical  trust  may  be  pre- 
suied  not  to  be  violated  by  such  transfer  of  its  execution. 
Admit  it  to  be  so,  still  how  can  we  reconcile  to  that  prin- 
ciple the  right  which  the  archbishop  has  to  devise  these 
options  to  any  one  he  chooses  to  select  ?  And  that  such 
power  exists,  appears  from  the  case  of  Potter  v.  Chap- 
man (b),  where  the  only  question  before  Lord  Hardwicke 
is  made  upon  the  propriety  of  the  particular  appointment 
by  the  trustees  under  the  archbishop's  will,  but  none  what- 
ever upon  the  right  of  the  testator  to  bequeath  them  to  his 
trustees.  If  then  the  bishop  may  sever  and  disannex  from 
his  bishopric  a  right  of  presentation  to  which  he  becomes 
entitled  jure  episcopates,  and  no  otherwise ;  still  further, 
if  the  archbishop  to  whom  the  grant  hath  been  made  may 
bequeath  it  to  a  stranger  by  his  will ;  or,  what  is  an  iden- 
tical proposition,  if  it  would  devolve  upon  his  personal  ' 
representative  in  case  he  had  made  no  such  bequest ;  it 
will  surely  be  dangerous  to  build  an  opinion  that  the  pre- 
sentation now  in  dispute  must  belong  to  the  successor,  on 
the  ground  that  it  is  of  an  ecclesiastical  character,  in  the 
nature  of  an  ecclesiastical  trust,  and  by  reason  thereof 
must  be  exercised  by  the  person  who  fills  the  prebendal 
stall,  and  by  him  only.  So  that  the  doctrine  laid  down  in 
Doctor  and  Student  would  appear  to  be  correct,  where  no 
distinction  whatever  is  introduced  between  presentations 
made  by  laymen  or  presentations  made  by  corporations ; 
between  advowsons  appendant  to  manors,  or  advowsons 
appendant  to  offices  of  the  church ;  but  it  is  laid  down  gene- 
rally thus  (c)  :  *  It  is  holden  in  the  law  of  the  realm,  that 
the  right  of  presentment  to  a  church  is  a  temporal  inherit- 
ance, and  shall  descend  by  course  of  inheritance  from  heir 
to  heir,  as  lands  and  tenements  shall,  and  shall  be  taken  as 
assets,  as  lands  and  tenements  be,'  And  again, '  the  goods 
of  spiritual  men  be  temporal,  in  what  manner  soever  they 
come  to  them,  and  must  be  ordered  after  the  temporal 

(a)  See  now  p.  93,  mpra.  (c)  See  Dial.  2,  cap  26. 

(6)  Amb.  Rep.  98. 


360  ORDERS  AND  OFFICES  OF  THE  CHURCH. 

C.  J.  Tindal's  €t  law,  as  the  goods  of  temporal  men  must  be.'    Now  if  the 
i™j8?ne,rt""      vacant  turn  in  a  benefice  be  a  chattel  interest,  as  the 

authorities  above  referred  to  seem  abundantly  to  show,  if 
it  passes  by  grant,  is  devisable  by  will,  or,  in  case  of  no 
bequest,  goes  to  the  personal  representative ;  then  indeed 
is  the  passage  above  cited  a  strong  proof  of  the  opinion  of 
learned  men  at  the  early  period  when  that  book  was  written, 
that  no  just  distinction  can  be  taken  between  a  right  of  pre- 
sentation vesting  in  a  spiritual  man,  by  whatever  means  it 
may  come,  and  a  similar  right  in  a  layman.  It  affords  a 
further  argument  that  the  right  to  present  to  the  vacant 
living  cannot  devolve  upon  the  successor,  and  go  along 
with  the  prebend,  that  a  prebendary  is  a  corporation  sole, 
and  that  by  law  a  corporation  sole  is  incapable,  except  by 
custom,  of  taking  in  succession  chattels  real  or  personal, 
either  in  possession  or  action  (c).  If  this  be  the  law,  how 
can  this  vacant  turn,  once  severed  from  the  prebend,  be- 
come re-united,  and  descend  with  the  corporation  sole  ? 

"  That  such  would  be  the  case  as  to  some  of  the  profits 
of  the  prebendal  stall,  where  they  fall  due  in  the  lifetime 
of  the  predecessor,  appears  clear.  Rent  which  accrued 
due  in  his  lifetime  would  go  to  his  executor.  For  the 
statute  28  Hen.  8,  c.  11,  gives  to  the  successor  the  rent 
only  which  accrues  during  the  vacancy;  leaving  the  right 
to  the  rent  due  in  the  predecessor's  lifetime  where  it  then 
stood,  that  is,  as  a  chose  in  action  or  a  personal  chattel, 
which  would  go  to  the  personal  representative.  But  it  is 
very  difficult  to  draw  a  sound  distinction  between  rent 
which  has  fallen  due,  and  a  right  of  presentation  which 
has  attached  during  the  life  of  the  former  prebendary, 
except  upon  the  ground  that  the  one  is  a  right  of  a  tem- 
poral nature,  the  other  of  a  spiritual ;  and  whether  that  be 
a  sound  distinction  or  not,  I  must  lean  upon  the  names  and 
authorities  which  I  have  before  given. 

u  The  case  of  the  donative,  cited  from  2  Wils.  Rep.  (d) 
does  indeed  furnish  some  inference  for  a  different  opinion 
from  that  which  I  have  formed ;  but  I  must  confess  my- 
self unable  to  see  the  ground  upon  which  that  judgment 
proceeded  in  so  short  and  unsatisfactory  a  report,  with 
such  degree  of  clearness  as  to  place  it  in  competition 
against  the  other  principles  to  which  I  have  referred,  and 
which  lead  my  mind  to  a  different  conclusion. 

"  I  have  therefore  felt  myself  bound  by  the  analogy  to 
be  drawn  from  cases  decided  as  to  lay  advowsons,  to  adopt 
the  opinion,  that  the  right  of  presentation  in  this  case 

(c)  Co.  Litt.  9  a,  46  b ;  Hob.  64.  (d)  See  p.  325,  supra. 
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"  belongs  to  the  administratrix  of  the  late  prebendary.  I 
must  admit,  at  the  same  time,  that  it  might  be  more 
fitting  and  expedient  that  it  should  devolve  upon  the  suc- 
cessor; but  I  am  not  asked  by  your  lordships  what  is 
most  expedient,  but  what  the  law  at  present  is  upon  th£ 
question  submitted  to  us  "  (e). 

But,  in  the  case  of  a  bishop,  the  void  turn  of  a  church.  Peculiar  case 
the  advowson  whereof  belongs  unto  him  in  the  right  of  his  of  deceased 
bishopric,  by  his  death  does  not  go  to  his  executor ;  but       op* 
when  the  temporalities  of  the  bishopric  are  seised  into  the 
king's  hands,  the  king  shall  present  (/).     This  is  said  by 
Baron  Bayley  to  be  the  w  single  exception "  to  the  rule 
laid  down  above  (y). 

So  if  the  parson  of  a  church  ought  to  present  to  a 
vicarage ;  if  the  vicarage  becomes  void  during  the  va- 
cancy of  the  parsonage,  the  patron  of  the  parsonage,  and 
not  the  executor  of  the  deceased  parson,  shall  present  (A); 
but  if  the  parson  be  made  a  bishop,  in  such  case  he  shall 
present  (t). 

A  grant  of  the  next  avoidance  to  one  without  his  privity  Advowson  in 
is  held  a  resulting  trust  for  the  grantor,  no  other  trust  trustees, 
being  declared  (A).  A.  seised  in  fee  devised  his  lands 
and  tenements  to  trustees,  to  apply  part  of  the  rents  in 
augmentation  of  eight  several  vicarages.  The  church  of 
B.  became  vacant,  decreed  that  the  heir  of  A.  shall  pre- 
sent (/).  R.  S.,  rector  of  B.,  devised  his  perpetual  ad- 
vowson of  B.  with  the  appurtenances  to  6.  S.,  willing 
and  desiring  her  to  sell  it  to  Eton  College,  and,  on  their 
refusal,  to  Trinity  College,  and  on  the  refusal  of  both,  to 
any  other  college  in  Oxford  or  Cambridge,  being  the  best 
purchaser.  This  is  not  a  resulting  trust  of  the  advowson 
to  the  heirs  of  the  testator,  but  a  devise  of  the  beneficial 
interest  therein  to  G.  S.,  with  an  injunction  only  to  sell 
to  particular  societies,  and  on  an  avoidance  by  the  death 
of  the  testator,  the  devisee,  and  not  the  heir,  shall  pre- 
sent (m).  Where  there  are  several  cestui  que  trusts  of  a 
presentation,  they  must  all  agree,  or  there  can  be  no  nomi- 
nation (n).  Trustees  had  an  advowson,  with  directions 
to  present  in  a  certain  time.  This  is  directory  only,  and 
they  may  do  it  afterwards,  but  they  must  join  in  the  pre- 

e)  8  Bingh.  R.  550—563.  (0   Kensey  v.  Langham,  Ca. 

1/)  2  Rol.  Abr.  345.  temp.  Talb.  143. 

[g)  8  Bingh.  550.  (m)  Hill  v.  Bishop  of  London, 

[h)  2  Rol.  Abr.  346.  1  Atk.  618. 

0  7  B  &  C.  134,  149.  (n)  Seymour  v.  Bennet,  2  Atk. 
[k)  Dukeqf  Norfolk  v. Browne,      482;  1  Ves.  413  ;  7  Bro.  Pari. 

Pre.  in  Ch.  80.  Cases,  296. 


362  ORDERS  AND  OFFICES  OF  THE  CHURCH. 

Advowson  in     sentation.     General  disusage  is  evidence  to  lay  aside  that 
trustees.  parfc  0f  their  constitution  which  arose  by  consent  (/>). 

Where  trustees  have  a  power  to  elect  a  vicar,  they  must 
all  join,  or  the  bishop  may  refuse  their  nominee.  Elec- 
tion as  well  as  presentation  is  requisite  on  the  part  of  the 
trustees,  and  they  shall  give  notice  of  their  meeting,  and 
if  the  election  be  not  fair,  the  court  will  not  compel  all 
the  trustees  to  join  in  the  presentation.  The  election  in 
such  a  case  is  a  personal  trust,  and  cannot  be  executed 
by  proxy  (q).  R.  devised  his  manors,  advowsons,  &c,  to 
pay  his  son  1,000/.  a  year  out  of  the  rents  and  profits, 
and  directed  the  rest  to  be  laid  out  and  settled.  By  a 
devise  of  lands,  tenements  and  hereditaments  (subject 
to  a  term  of  eleven  years)  in  trust  to  receive  the  rents, 
issues  and  profits,  from  time  to  time,  and  to  dispose,  &c, 
an  advowson  in  gross  passes,  and  a  sale  of  the  next  pre- 
sentation within  the  term  by  direction  and  for  the  benefit 
of  the  cestui  que  trust  was  established  (r).  Where,  by 
neglect,  the  number  of  trustees  to  present  to  a  living  was 
not  filled  up  at  the  time  of  an  avoidance,  the  court  could 
not  by  an  injunction  prevent  the  effect  of  a  presentation 
under  the  legal  title  of  the  heir  of  the  surviving  trustee 
without  special  ground,  but  the  court  will  take  one  that 
the  trust  shall  be  properly  filled  up  in  future  (*).  Where 
the  trust  of  an  advowson  is  to  present  some  fit  person, 
such  as  the  inhabitants  and  parishioners,  or  the  major  part 
of  the  chiefest  and  discreetest  of  them,  should  nominate, 
the  right  of  election  is  in  the  inhabitants  above  the  age  of 
twenty-one,  paying  the  church  and  poor  rates,  and  popular 
election  by  a  majority  of  such  voters  and  others  not  bo 
qualified  has  been  established  (t).  There  has  been  also 
another  case  where  the  doctrine  of  a  resulting  trust  was 
holden  not  to  apply,  as  the  whole  estate  had  been  devised 
away  from  the  heir ;  and  where  it  was  said  that  if  a  person 
seised  of  an  advowson  be  also  incumbent,  and  devises  it, 
the  devisee,  and  not  the  heir,  shall  nominate  after  his 
death  (w).  Charitable  trustees  are  expressly  excepted 
from  the  act  of  1  &  2  Vict.  c.  31  (x).     If  trustees  nave 


<J>) 
1  Yes. 


)  Attorney-General  v.  Scott,  (t)  Fearon  v.  Webb,  14  Ves. 

415.  13.    See  other  cases  where  the 

(?)  Wilson  v.  Dennison,  Amb.  principles  of  election  are   dis- 

82 ;  Attorney-General  v.  Scott.  1  cussed,  10  Yes.  335 ;  3  Atk.  596 ; 

Ves.  415.  1  Ves.  43. 

(r)  Earl  of  Albemarle  v.  Ro-  (u)  1  Atk.  622 ;  cf.  also  1  Nev. 

gers,  2  Ves.  jun.  477.  &  P.  314, 328  ;  6  Ad.  &  Ell.  153. 

(*)  Attorney -General  v.  Bishop  394. 

of  Lichfield,  5  Ves.  828.  (x)  See  infra,  p.  369. 
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the  right  of  presentation  only  upon  the  nomination  of 
others,  they  are  in  the  case  of  a  donative  to  judge  of  the 
fitness  of  the  person  nominated,  as  a  bishop  does,  and  may 
absolutely  reject  on  the  ground  of  his  being  illiterate ;  but 
if  rejected  on  the  ground  of  immorality,  that  might  be 
tried  by  a  jury  on  a  return  of  the  mandamus  to  the  trustees 
to  admit  (y). 

In  Bristow  v.  Shirrow  (z),  the  testatrix  directed  her  Brittow  r. 
trustees  to  sell  the  advowson  of  F.  immediately  after  the  Skirrow. 
death  of  H.,  the  present  incumbent,  but  on  no  account  to 
sell  it  to  any  member  of  the  family  of  H. ;  the  proceeds  of 
such  sale  to  Ml  into  her  residuary  personal  estate.  It  was 
holden  that  the  next  presentation  was  vested  in  the  trus- 
tees, and  that  they  must  present. 

In  Reg.  v.  Trustees  of  Orton  (a),  an  advowson  was  Reg.  t.  Trw- 
vested  in  feoffees,  in  trust,  upon  every  avoidance,  to  pre-  Ue*  °f  0rt0li- 
sent  to  the  ordinary  such  person  as  should  be  elected  by  a 
majority  of  the  landowners  in  a  parish.  On  motion  for  a 
mandamus  to  the  trustees  to  present  a  clerk,  on  the  ground 
that  he  had  been  so  elected,  it  was  holden  that  either  the 
remedy  of  the  landowners  against  the  trustees  was  in 
equity  for  a  breach  of  trust,  or  if  the  landowners  had  a 
legal  right  their  remedy  was  by  quare  impedit,  and  that 
in  either  case  the  mandamus  would  not  lie.  It  was  holden, 
also,  that  the  remedy,  if  any,  of  the  clerk  was  in  equity, 
and  that  he  had  no  legal  right. 

It  was  holden  by  the  Lord  Chancellor,  Lord  Cranworth,  Johnstone  v. 
and  the  Lord  Justice  Knight  Bruce,  reversing  in  part  the  Baroer' 
decision  of  the  Master  of  the  Bolls,  that  where  a  testator 
devised  to  trustees  an  advowson,  in  trust  to  sell  upon  the 
death  of  the  then  incumbent  and  to  divide  the  proceeds 
between  seven  persons  equally  as  tenants  in  common, 
on  the  death  of  the  incumbent  the  right  to  present  was 
vested  in  the  seven,  and  they,  not  agreeing  among  them- 
selves as  to  its  exercise,  it  must  be  determined  by  lot  which 
of  them  should  nominate  the  clerk  to  be  then  presented  by 
the  trustees  (b). 

Where  testator  devised  his  manors,  advowsons,  &c.  to  Sherrard  ▼. 
trustees  to  pay  his  son  an  annuity  of  1,000/.  for  life,  and  f^fj[arm 
the  rest  of  the.  profits  to  be  laid  out  in  land  during  his  oorous  • 
son's  life,  and  then  settled,  it  was  holden  that  the  son  had 
a  right  to  present  to  a  living  when  vacant,  not  under  the 
devise,  but  as  heir  at  law,  it  being  a  fruit  undisposed  of  (c). 


GO 

» 

(a\  14 

(b)  Jo 


3  T.  R.  646.  G.,  M.  &  G.  439 ;  2  Jar.,  N.  S. 

6  Jur.  1379  (a.d.  1859).  1053 ;  22  Beav.  562. 

Ad.  &  EL,  N.  S.  139.  .   (c)  Amb.  165,  Sherrard  v.  Lord 

Johnstone  v.  Barber,  6  De  Harborough. 
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living  at- 
tached to  a 
hospital,  right 
of  majority  of 
poor  brethren 
with  master  to 
present. 


Advowson  in 
hands  of 
parishioners. 


19  &  20  Vict. 
c.  50. 


Interpretation 


Where  a  hospital  for  the  relief  of  poor,  needy  and  im- 
potent people  is  duly  incorporated,  and  consists  of  a 
master  and  twelve  poor  brethren^  and  the  advowson  of  a 
living  is  conveyed  to  them  to  hold  to  the  use  of  the  master 
and  brethren  and  their  successors  for  ever,  the  right  to 
nominate  to  the  living  belongs  to  the  majority  of  the  entire 
body  of  master  and  brethren ;  and  the  master's  concurrence 
in  the  act  of  the  majority  is  not  necessary. 

Where  the  majority  have  nominated  the  party  at  a  cor- 
porate meeting,  and  the  master  refuses  to  put  the  common 
seal  to  a  presentation,  the  court  will  compel  him  to  do  so 
by  mandamus ;  and  if  the  master  in  his  return  to  the  writ 
merely  insists  on  his  right  to  withhold  his  consent  and  to 
refuse  to  seal  it,  he  cannot  object  that  there  was  no  corpo- 
rate resolution  under  seal ;  or  that  the  writ  insufficiently 
states  his  custody  of  the  seal ;  or  that  no  presentation  has 
been  actually  tendered  to  him  for  signature ;  or  that  the 
majority,  having  only  voted  orally  for  the  prosecutor  of  the 
writ,  may  retract  their  resolution  ;  and  it  is  no  answer  to 
the  writ  that  there  are  visitors  appointed  by  the  founder, 
to  whom  disputes  between  the  master  and  brethren  are  to 
be  referred  (d). 

It  was  holden  by  the  Lords  Justices,  reversing  the  de- 
cision of  Vice-Chancellor  Kindersley,  that  the  right  to 
elect  an  incumbent  of  a  parish,  which  right  was  formerly 
vested  in  the  inhabitants  and  parishioners  paying  rates, 
still  remains  in  them  and  is  not  vested  in  the  vestry  elected 
under  the  Local  Management  Acts  (e). 

As  to  advowsons  in  the  hands  oi  the  parishioners,  the 
following  provisions  have  been  made  by  a  recent  act : — 

By  19  &  20  Vict.  c.  50,  reciting  that  it  is  expedient  to 
authorize  the  sale  of  advowsons  in  cases  where  the  same 
are  vested  in,  or  in  trustees  for,  inhabitants,  ratepayers, 
freeholders  or  other  persons,  forming  a  numerous  class, 
and  deriving  no  pecuniary  advantage  therefrom,  in  order 
that  the  monies  arising  from  such  sales  may  be  applied  to 
the  erection,  re-building  or  improvement  (where  necessary) 
of  parsonage  houses,  and  to  the  augmentation  of  the  livings 
(where  the  same  are  small),  and  to  other  beneficial  pur- 
poses as  hereinafter  provided;  and  that  other  powers 
should  be  conferred  upon  such  persons,  it  is  enacted  as 
follows : — 

Sect.  1.  "  Unless  there  be  something  in  the  subject  or 


(d)  Reg.  v.  Kendall,  1  Adol.  & 
E1L,  N.  S.  366. 

(«)  Carter  v.  Cropley,  8  De  G., 


M.  &  G.  680;    2  Jur.,    N.   S. 
1200 ;  3  Jur.,  N.  S.  171. 
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context  repugnant  to  or  inconsistent  with  such  construe-  of  certain 
tion,  the  following  words  shall  have  in  this  section  and     rms' 
elsewhere  in   this  act    the  respective  meanings  hereby 
assigned  to  them  ;  that  is  to  say  : — 

The  word  'advowson'  means  an  advowson  vested  in 
inhabitants,  ratepayers,  freeholders  or  other  persons, 
forming  a  numerous  class,  or  in  trustees  appointed 
by  or  acting  on  behalf  of  such  persons,  such  persons 
deriving  no  pecuniary  advantage  from  the  exercise 
of  such  right,  but  does  not  mean  an  advowson  be- 
longing to  any  endowed  charity  within  the  provisions 
of  <  The  Charitable  Trusts  Act,  1853,'  and  '  The 
Charitable  Trusts  Amendment  Act,  1855,'  or  either 
of  them. 

The  word  '  owners'  means  the  inhabitants,  ratepayers, 
freeholders  or  other  class  of  persons  in  whom,  or  in 
trustees  for  whom,  an  advowson  is  vested,  such  per- 
sons deriving  no  pecuniary  advantage  therefrom. 

The  words  '  existing  trustees'  mean  the  trustees  in 
whom  for  the  time  being  an  advowson  is  vested,  by 
virtue  of  any  act  of  Parliament,  deed  or  other  instru- 
ment, in  trust  for  or  on  behalf  of  such  owners,  and  in- 
cludes the  survivors  and  survivor  of  such  trustees. 

The  words  'elected  trustees'  mean  the  persons  appointed 
by  the  owners  under  the  provisions  of  this  act  to  effect 
the  sale  of  an  advowson,  and  includes  the  survivors 
and  survivor  of  such  trustees. 

The  word  '  trustees,'  without  the  addition  of  the  words 
'  existing'  or  '  elected,'  includes  both  classes  of 
trustees  hereinbefore  defined. 

The  word  '  incumbent'  means  the  rector,  vicar,  or 
perpetual  curate,  as  the  case  may  be,  of  a  church  or 
ecclesiastical  benefice,  the  advowson  of  which  is  to 
be  dealt  with  under  this  act,  and  includes  the  officiat- 
ing clergyman  for  the  time  being  if  the  incumbent 
reside  abroad  or  be  incapable  of  acting." 

Sect.  2.  "  The  owners  of  an  advowson  may  direct  the  Power  to  direct 
sale  of  such  advowson ;  and  the  incumbent  for  the  time  Bale  of  an, ad" 

v    •  r  ii        i_        i  v         /»         •/•  j    •  -..•        *       vowson  where 

being  oi  the  church  or  benefice,  11  required  m  writing  by  required  by 
ten  owners,  shall  convene  a  meeting  of  the  owners,  to  be  owners  present 
held  at  some  convenient  place  near  to  the  church,  for  the  at  ft  me^inff 
purpose  of  deciding  whether  or  not  such  advowson  shall  the  purpose, 
be  sold ;  and  every  such  meeting  shall  be  called  by  public 
advertisement,  to  be  inserted  once  at  least  in  four  consecu- 
tive weeks  in  some  newspaper  circulating  in  the  county 
and  neighbourhood  in  which  such  church  shall  be  situate, 
the  last  of  such  insertions  being  not  more  than  fourteen 
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nor  less  than  seven  days  prior  to  any  such  meeting,  and 

notice  of  such  meeting  shall  also,  not  less  than  fourteen 

days  prior  to  the  holding  thereof,  be  affixed  upon  the  door 

of  such  church." 

Majority  of  Sect.  3.  "At  the  meeting  so  called  the  incumbent  for  the 

owners  present  time  being  (if  present)  shall  be  the  chairman,  and  if  he 

to  bind  mino-    ^  aj^^^  then  one  0f  ^  owners  present,  being  appointed 

by  the  other  owners  present,  shall  be  the  chairman,  and  the 
decision  of  the  majority  of  the  owners  then  present  shall 
bind  the  minority  and  all  absent  parties. 
Meeting  to  Sect.  4.  "  Such  meeting  shall  consider  and  determine 

decide  question  the  question  whether  the  advowson  shall  be  sold,  and  if 
deddedSdif  ^"^  <lue8tion  be  resolved  in  the  affirmative,  the  existing 
affirmative  to  trustees  (if  such  there  be)  shall  be  the  persons  to  execute 
appoint  persons  the  purposes  of  this  act;  but  if  there  be  no  existing 
^^f  "  eiected   trustees,  the  owners  shall  proceed  to  appoint  at  that  meet- 

Irurtees.  .ng(  or  ftt  gome  adjournme'Jnt  thereo{;  Q^leg8  than  fiye  Qor 

more  than  eleven  persons,  being  owners,  to  be  *  elected 
trustees '  for  the  purposes  of  this  act,  and  the  incumbent 
for  the  time  being  shall  be  ex  officio  an  '  elected  trustee ' 
in  addition  to  the  trustees  so  appointed." 

By  sect.  5,  a  certificate  by  two  justices  of  the  consent 
of  the  owners  having  been  obtained,  and  of  the  names  of 
the  "  elected  trustees  "  (if  any),  shall  be  sufficient  evidence. 

By  sect.  6,  if  it  is  determined  to  sell  the  advowson,  the 
same  shall  become  absolutely  vested  in  the  trustees,  and 
the  trustees  shall  proceed  to  a  sale. 
As  to  convey-        Sect.  7.  "  Any  conveyance  of  an  advowson  in  pursuance 

iSww«m  *       °*  *kk  act  tb*^  ^  kv  ^ee^  (d^y  stamped)  under  the 

hands  and  seals  of  any  three  of  the  trustees,  in  which  the 
consideration  shall  be  truly  stated." 

By  sect.  8,  the  receipts  of  the  trustees  shall  be  sufficient 
discharges. 
Application  of       Sect.  9.  "  The  monies  to  be  received  by  the  trustees  from 
monies.  .  or  j—  means  0f  g^fo  gaje  &&\[  be  applied  by  them  in  the 

following  order  :— 

1st.  In  payment  of  the  costs,  charges  and  expenses  oc- 
casioned by  any  meeting  of  owners  as  aforesaid, 
and  by  the  execution  of  the  powers  by  this  act  con- 
ferred upon  the  trustees,  or  incident  thereto,  respec- 
tively: 

2d.  If  there  be  no  parsonage  house  attached  to  the  ad- 
vowson so  sold,  or  if  the  parsonage  house  attached 
thereto  be  dilapidated  or  insufficient,  then  in  payment 
of  the  expense  of  erecting  a  parsonage  house,  and  of 
providing  a  site  for  the  same,  or  in  the  reconstruc- 
tion or  repair  of  the  existing  parsonage  house,  or  in 
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making  any  requisite  additions  thereto,  as  the  cir- 
cumstances of  the  case  may  require  : 
3d.  If  the  living  be  under  the  gross  yearly  value  of 
one  hundred  and  fifty  pounds,  then  in  investing  a 
sum  sufficient  to  produce  an  annual  income  which, 
together  with  the  existing  annual  income,  will  raise 
the  yearly  value  of  the  living  (exclusive  of  the  par- 
sonage house)  to  not  exceeding  one  hundred  and  fifty 
pounds  per  annum : 
4th.  If  the  fabric  of  the  church  be  in  such  a  state  as  to 
require  immediate  repair,  then  in  the  expenditure 
upon  the  fabric  of  a  sum  sufficient  to  place  the  same 
in  sufficient  repair : 
5th.  In  the  investment  of  a  sum  the  annual  income 
whereof  will,  in  the  opinion  of  the  trustees,  be  suffi- 
cient to  maintain  the  fabric  of  the  church  in  complete 
repair: 
6th.  In  the  erection  of  schools  in  connection  with  the 
church,  or  of  a  chapel  of  ease  in  the  parish,  town- 
ship, ecclesiastical  district,  or  place  in  which  such 
church  is  situate,  or  of  a  parsonage  house  to  a  chapel 
of  ease,  or  in  providing  a  site  for  a  chapel  of  ease  or 
parsonage  house,  or  in  the  endowment  of  a  chapel  of 
ease,  or  in  contributing  to  such  objects  or  any  of 
them,  as  the  trustees  may  in  their  discretion  see  fit : 
7th.  If  there  be  no  such  purposes  to  which  such  monies 
are  applicable,  or  if  there  be  a  surplus  of  such  monies 
after  answering  such  purposes,  then  such  monies,  or 
the  surplus  thereof,  as  the  case  may  be,  shall  be  in- 
vested, and  the  annual  income  thereof  shall  be  ap- 
plied, in  aid  of  the  rates  levied  for  the  relief  of  the 
poor  of  the  parish,  township  or  place  in  which  the 
church  is  situate,  or  in  aid  of  any  improvement  rate 
levied  therein  :— 
Provided  always,  that  the  owners  at  any  meeting  convened 
and  held  in  manner  hereinbefore  provided  may  determine 
that  any  one  or  more  of  the  objects  mentioned  in  the  fifth, 
sixth  and  seventh  heads  of  application  respectively  shall 
have  priority  over  any  other  object  mentioned  in  those 
heads." 

Sect.  11.  "  The  concurrence  of  two-thirds  at  least  of  Concnrrence  of 
the  whole  number  of  trustees  shall  be  necessary  to  give  two-thirds  of 
effect  to  any  resolution  of  the  trustees,  and  every  resolu-  ^y^8,^^68" 
tion  of  the  trustees  in  which  that  number  shall  concur  effect  to  reso- 
shaU  be  binding  upon  the  other  trustees  and  upon  the  lotions, 
owners  on  whose  behalf  such  trustees  are  authorized  to 
act." 
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Bv  sects.  10,  12,  provisions  are  made  for  investing  the 
monies  received  on  any  sale  and  for  supplying  vacancies 
in  the  number  of  the  trustees. 
Trustees  not  Sect.  13.  "  Trustees  acting  by  virtue  of  this  act  shall 

able^oHflvo^"   not  ^  an8wera,We  or  accountable  for  the  acts,  neglects  or 
lnntary  losses,    defaults  of  any  co-trustee,  or  for  any  agent  or  banker  ap- 
pointed by  the  trustees,  or  for  any  loss,  except  such  as 
shall  happen  through  their  own  wilful  act,  negligence  or 
default.'* 
Vacancies  in         Sect.  14.  "  In  case  of  the  death,  cession  or  resignation  of 
bency^fore     anv  incumbent  of  a  benefice  after  the  owners  shall  have 
sale  to  be  filled  directed  the  advowson  of  such  benefice  to  be  sold,  but 
np-  before  the  sale  shall  have  been  effected,  then  the  persons  in 

whom  the  right  of  presentation  and  nomination  would  but 

for  this  act  have  been  vested  shall  (under  and  subject  to 

the  conditions  under  which  such  right  would  but  for  this 

act  have  been  exercised)  present  and  nominate  a  person 

to  such  benefice  as  if  this  act  had  not  been  passed." 

Aclrowsons  in        In  certain  cases  municipal  corporations  have  been  seised 

hands  of  muni-  0f  the  ad  vow  son  s  to  livings.     It  has,  however,  been  con- 

tions.C°rp0ra"    sidered  inexpedient  that  this  right  of  patronage  should  be 

retained  and  exercised  by  them ;  and  the  following  provi- 
sions have  therefore  been  made  by  recent  statutes. 

By  5  &  6  Will.  4,  c.  76,  s.  139,  as  amended  by  6  &  7 
Will.  4,  c.  77,  s.  26,  it  is  enacted  as  follows : 
Incases  where       "  In  every  case  in  which  any  body  corporate,  or  any 
ratearTsewed    particular  class,  number  or  description  of  members,  or  the 
in  their  cor-      governing  body  of  any  body  corporate,  now  is  or  are  in  their 
PfriteCftpacity  corPorate  capacity  and  not  as  charitable  trustees,  according 
&c.  iTsame    to  ^e  m^aning  and.  provisions  of  this  act,  seised  or  pos- 
may  be  sold  as  sessed  of  any  manors,  lands,  tenements  or  hereditaments 
ecclesiastical     whereunto  any  advowson  or  right  of  nomination  or  presen- 
may^rect!618   ta^on  *°  anv  benefice  or  ecclesiastical  preferment  is  appen- 
dant or  appurtenant,  or  of  any  advowson  in  gross,  or  hath 
or  have  any  right  or  title  to  nominate  or  present  to  any 
benefice  or  ecclesiastical  preferment,  every  such  advowson 
and  every  such  right  of  nomination  and  presentation  shall 
be  sold  at  such  time  and  in  such  manner  as  the  ecclesias- 
tical commissioners  may  direct,  so  that  the  best  price  may 
be  obtained  for  the  same,  and  it  shall  be  lawful  for  the 
council  of  such  body  corporate,  and  they  are  hereby  autho- 
rized and  required,  with  the  consent  of  the  said  commis- 
sioners or  any  three  or  more  of  them,  in  writing  under 
their  hands,  to  convey  and  assure  under  the  common  seal 
of  such  body  corporate  such  advowson  or  such  right  of 
nomination  or  presentation  as  aforesaid  to  the  purchaser  or 
purchasers  thereof  respectively,  his  or  their  heirs,  executors, 
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administrators  and  assigns,  or  to  such  uses  as  he  or  they  Proceeds  to  be 
shall  direct ;  and  the  proceeds  of  every  such  sale  shall  be  Paid  to  trea" 
paid  to  the  treasurer  of  the  borough,  whose  receipt  shall  Burer' 
be  a  sufficient  and  effectual  discharge  to  the  purchaser  or 
purchasers  to  whom   the   same   shall  be  given  for  the 
amount  of  his  or  their  purchase-money,  and  shall  be  by 
him  invested  in  government  securities  for  the  use  of  the 
body  corporate,  and  the  annual  interest  payable  thereon 
shall  be  carried  to  the  amount  of  the  borough  fund :  Pro-  Vacancy- 
vided  always,  that  in  any  case  of  vacancy  arising  before  arising  before 
any  such  sale  shall  have  taken  place  and  been  completed,  **le  J?  £eb 
such  vacancy  shall  be  supplied  by  the  presentation  or  bishop  of  the 
nomination  of  the  bishop  or  ordinary  of  the  diocese  in  diocese, 
which  such  benefice  or  ecclesiastical  preferment  is  situ- 
ated." 

The  following  statute  has  been  passed  in  order  further  l  &  2  Vict. 
to   accomplish  the  sale  of  advowsons  in  the   hands  of  c* 31- 
municipal  corporations: — 

By  1  &  2  Vict.  c.  31,  "  An  Act  for  facilitating  the  Sale  of  Power  of 
Church  Patronage  belonging  to  Municipal  Corporations  in  ftlionfttillg  ad- 

_a   •  ma  •!*       al   i.  i.     e.  o    a  txrni    a         no    vowsons 

certain  cases,  alter  reciting  that  by  5  &  6  Will.  4,  c.  76,  granted  to 
intituled  "  An  Act  to  provide  for  the  Regulation  of  Muni-  municipal 
cipal  Corporations  in  England  and  Wales,"  s.  1 39  (as  the  corporations, 
same  act  is  altered  by  6  &  7  Will.  4,  c.  77,  s.  26),  "  it  is 
enacted,  that  in  every  case  in  which  any  municipal  body 
corporate,  or  any  particular  class,  number,  or  description 
of  members,  or  the  governing  body  of  such  body  corporate, 
is  or  are,  in  their  corporate  capacity,  and  not  as  charitable 
trustees,  seised  or  possessed  of  any  manors,  lands,  tene- 
ments or  hereditaments,  whereunto  any  advowson  or  right 
of  nomination  or  presentation  to  any  benefice  or  ecclesias- 
tical preferment  is  appendant  or  appurtenant,  or  of  any 
advowson  in  gross,  or  hath  or  have  any  right  or  title  to 
nominate  or  present  to  any  benefice  or  ecclesiastical  pre- 
ferment, every  such  advowson,  and  every  such  right  of 
nomination  and  presentation,  shall  be  sold,  at  such  time 
and  in  such  manner  as  the  ecclesiastical  commissioners 
for  England  may  direct,  so  that  the  best  price  may  be  ob- 
tained for  the  same ;  and  the  council  of  such  body  corpo- 
rate is  authorized  and  required,  with  the  consent  of  the  said 
commissioners,  to  convey  and  assure,  under  the  common 
seal  of  such  body  corporate,  such  advowson,  or  such  right 
of  nomination  or  presentation,  to  the  purchaser  or  pur- 
chasers thereof:  and  whereas  in  some  instances  the  manors, 
lands,  tenements  or  hereditaments,  whereof  some  municipal 
corporations  are  seised,  were  granted  to  them  with  an  obli- 
gation to  nominate,  provide  and  sustain  in  certain  churches 

p.      VOL.  I.  B  B 
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Power  of 
alienating  ad- 
vowsons 
granted  to 
municipal 
corporations. 


Right  of  nomi- 
nation vested 
in  municipal 
corporations 
may  be  sold. 


Notwithstand- 


or  chapels  able  and  fit  priests,  curates,  preachers  or  minis- 
ters, for  the  performance  and  administration  of  ecclesias- 
tical duties  and  rites  therein,  and  for  the  cure  of  the  souls 
of  the  parishioners  and  inhabitants  of  the  parishes  or  places 
thereunto  belonging;  and  although  such  corporations  have 
from  time  to  time  duly  nominated  and  provided  such  priests, 
curates,  preachers  or  ministers,  and  paid  stipends  for  their 
sustenance,  and  have  either  provided  houses  for  their  resi- 
dence or  made  allowances  in  lieu  thereof,  jet  such  stipends 
and  allowances  have  not  been  fixed  or  assured  by  any 
competent  authority ;  and  for  want  of  any  regular  endow- 
ment or  augmentation  of  such  curacies  they  have  not 
become  perpetual  cures,  or  benefices  presentative,  and  the 
curates  have  not  become  bodies  politic  and  corporate,  within 
the  meaning  of  1  Geo.  1,  c.  10,  s.  54,  and  of  36  Geo.  3, 
c.  83,  s.  3 ;  by  reason  whereof  doubts  have  arisen  whether 
the  right  of  nominating  ministers  to  such  churches  and 
chapels  can  be  sold  under  the  provisions  of  the  said  first 
hereinbefore  recited  act ;  and  it  is  expedient  that  such 
doubts  should  be  removed :"  enacts, €€  That  every  right  of 
nomination  of  every  such  priest,  curate,  preacher  or  minis- 
ter, which  at  the  time  of  the  passing  of  the  first  herein- 
before recited  act  was  vested  in  any  municipal  corporation, 
or  in  any  member  of  such  corporation  in  virtue  of  his  office 
as  such,  shall  and  may  be  sold,  at  such  time  and  in  such 
manner  as  the  said  commissioners  may  direct,  and  shall 
by  such  conveyance  or  assurance  as  is  in  the  said  first- 
recited  act  mentioned  become  vested  in  the  purchaser 
thereof,  his  heirs  and  assigns;  and  that  from  and  after 
such  sale  and  assurance  every  such  curacy,  preachership 
or  ministry  shall  become  a  benefice  presentative  within  the 
meaning  of  36   Geo.  3,  c.  83,  and  every  such  curate, 

Ereacher  or  minister,  and  his  successors  for  ever,  shall 
ecome  and  be  a  body  politic  and  corporate  within  the 
meaning  of  1  Geo  1,  c.  10,  and  shall  have  perpetual  suc- 
cession, and  shall  be  capable  of  taking  and  holding  in  per- 
petuity all  such  lands,  tithes,  tenements,  hereditaments, 
monies,  goods  and  chattels,  as  shall  be  granted  unto  or 
purchased  for  them  respectively  by  the  governors  of  the 
bounty  of  Queen  Anne,  or  by  other  persons  contributing 
with  the  said  governors  as  benefactors ;  and  every  such 
purchaser,  his  heirs  and  assigns,  may  present  to  such 
benefice,  from  time  to  time  when  and  as  the  same  shall 
become  vacant,  in  the  same  manner,  to  all  intents  and 
purposes,  as  patrons  may  now  present  to  benefices  presen- 
tative." 

Sect.  2.  «  And  notwithstanding  any  such  sale  and  con- 
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veyance  as  aforesaid,  every  such  corporation,  and  the  pro-  ing  any  sale, 
perty  belonging  thereto,  shall  continue  liable  to^the  same  £ei'^5p^Jy  t0 
obligations  (if  any)  of  providing  for  and  maintaining  or  sameobliga- 
contributing  to  the  maintenance  of  any  such  priest,  curate,  tions  as  pre- 
preacher  or  minister,  to  which  such  corporation  and  pro-  Tious  thereto. 

Eerty  would  have  been  liable  if  no  such  sale  and  conveyance 
ad  taken  place ;  and  such  liability  (if  any)  may  be  en- 
forced by  the  same  means,  at  the  instance  of  her  majesty, 
her  heirs  or  successors,  or  otherwise,  as  if  the  first  herein- 
before recited  act  had  not  been  passed,  and  the  right  of 
nominating  such  priest,  curate,  preacher  or  minister  had 
remained  vested  in  such  corporation." 

By  sect.  3,  municipal  corporations  may  augment  and 
endow  priestships,  preacherships,  &c,  as  heretofore. 

Sect.  4.  "  This  act  shall  be  deemed  and  taken  to  apply  Application 
as  well  to  sales  already  made,  and  to  sales  now  in  progress,  of  act> 
as  also  to  sales  which  shall  hereafter  be  made." 

If  a  feme  covert  has  title  to  present,  she  cannot  present  By  the  hns- 
alone,  but  the  presentation  must  be  by  husband  and  wife ;  b*°*J in  ™£hfc 
and  that  in  both  their  names,  and  not  only  by  the  husband  ™  e* 

in  right  of  himself  and  his  wife.  And  although  the  right 
of  patronage  in  the  wife  descends  to  her  heir,  yet  the  right 
of  presenting  during  life  belongs  to  the  husband,  who  is 
tenant  by  courtesy  (/). 

If  a  woman  that  has  an  advowson,  or  part  of  an  advow-  Advowson  in 
son,  to  her  and  her  heirs,  takes  an  husband,  the  hus-  ten^by 
band  may  not  only  present  jointly  with  his  wife  during  the  cou  y" 
eoverture,  but  also  having  issue  by  her,  after  her  death. 
Though  the  right  of  patronage,  so  far  as  it  was  in  the  wife, 
descends  to  her  heir,  and  though  the  wife  did  never  pre- 
sent to  it,  but  died  before  the  church  voided,  the  right  of 
presenting  during  the  husband's  life  is  lodged  in  him,  as 
tenant  by  courtesy,  though  his  wife  had  but  a  seisin  in  law, 
because  it  is  said  he  could  by  no  industry  attain  to  any  other 
seisin  (g).  And  if  the  church,  in  this  case  of  the  husband, 
void  during  his  life,  and  then  he  die  before  the  church  is 
filled ;  yet  the  heir  shall  not  have  the  turn,  but  the  hus- 
band's executor.  And  if  the  church  being  void,  the  wife 
dies,  having  had  no  issue,  so  that  the  husband  is  not 
tenant  by  courtesy,  yet  he  shall  present  to  the  void  turn  (A). 

If  a  man  that  is  seised  of  an  advowson  takes  a  wife,  and  Adrowson  in 
dies,  the  heir  shall  have  two  presentments,  and  the  wife  the  JjjJJJJ?  m 
third;  yea,  and  though  the  husband  in  his  lifetime  had 

(/)  Gibs.  794 ;  Wats.  c.  9.  (h)  Wats.  c.  9 ;  21  H.  6, 56  b ; 

(g)  Co.  Litt.  29  a,    But.  &      Br.  Ab.  pref.  al.  Eg.  22. 
Harg.  Notes  ;  3  Cruise,  10, 11. 
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Adyowjwn  in     granted  away  the  third  turn  (i) ;  that  is,  the  wife  may  in  a 
tenant  in  proper  aption  recover  the  third  presentation  as  her  dower, 

or  it  may  be  assigned  to  her  for  dower ;  but  without  such 
recovery  or  assignment,  the  wife  cannot  make  title  to  the 
advowson,  or  to  any  presentation,  no  more  than  she  can 
enter  by  her  own  authority  into  any  other  lands  or  tene- 
ments to  which  she  has  right  of  dower.  Or  if  a  manor,  to 
which  an  advowson  is  appendant,  descends  to  an  heir, 
and  he  assigns  dower  to  his  mother  of  the  third  part  of  the 
manor  with  the  appurtenances,  she  is  thereby  endowed  of 
the  third  part  of  the  advowson,  and  may  have  the  third 
presentment  (A). 

If  a  man  grants  a  third  presentation,  and  his  wife  is 

entitled  to  it  as  a  part  of  her  dower,  the  grantee  will  have 

the  next  presentation  after  the  wife,  because  the  wife's  title 

arose  from  an  act  of  law,  which  shall  not  operate  to  the 

prejudice  of  the  grantee  (/). 

Advowson  in         Where  there  are  divers  patrons,  and  they  vary  in  their 

jouitrtoante     presentment,  if  they  be  joint-tenants,  or  tenants  in  common 

and  tenants  in    of  the  patronage,  the  ordinary  is  not  bound  to  admit  any 

common.  0f  their  clerks ;  and  if  the  six  months  pass,  then  he  may 

present  by  the  lapse ;  but  he  may  not  present  within  the 
six  months,  for  if  he  do,  they  may  agree  and  bring  a  quart 
impedit  against  him,  and  remove  his  clerk,  and  so  the  ordi- 
nary shall  be  a  disturber  (m).  A  patron  is  said  to  be 
disturbed  in  presenting,  either  when  the  bishop  has 
admitted  and  instituted  a  clerk  upon  the  presentment  of 
another  pretended  patron,  or  when  the  bishop  will  not 
admit  the  patron's  clerk  presented  to  him ;  but  if  the  ordi- 
nary has  merely  filled  the  church  by  a  wrongful  collation, 
the  patron  is  not  thereby  disturbed ;  but  he  must  actually 
present,  and  the  ordinary  must  refuse  to  admit  his  clerk: 
before  the  patron  can  bring  his  action ;  for  though  the 
ordinary  has  collated,  yet  the  true  patron  may  present  to 
the  same  ordinary,  and  he  may  institute  the  clerk,  &c, 
and  then  the  two  clerks,  in  trespass  or  ejectment,  shall 
try  who  has  the  better  title  («). 

It  has  been  shown  that  where  an  advowson  is  vested  in 
trustees,  they  are  joint-tenants,  and  must  all  join  in  pre- 
sentation. In  like  manner  joint-tenants  and  tenants  must 
join  in  any  suit ;  the  first  because  they  are  jointly  seised, 
and  claim  by  joint  title ;  the  latter  out  of  necessity,  be- 
cause the  thing  is  entire,  and  they  are  but  as  one  per- 

(0   Co.  Litt.  379  a ;  Dy.  35  b.  (m)  Dr.  &  St.  b.  2,  c.  30  ;  1 

(k)  Wats.  c.  9  ;  Co.  Lit.  34  b.  Raym.  197. 

37.  (n)  Complete    Incumb.    238; 

(0  Co.  Lit.  398  b ;  3  Cruise,  Plow.  600. 
10.    See  also  Co.  Lit.  249  a. 
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<  son  (0).     It  is  said,  however,  by  Lord  Hardwicke,  in  the 

case  of  Seymour  v.  Bennet  (/?),  that  where  there  are  par- 

* "'  ceners  who  cannot  agree  in  one  person,  the  Court  of  Chan- 

,  *  eery  will  direct  them  to  draw  lots  who  shall  have  the  first 

J  presentation  (  q). 

And  by  the  canon  law,  where  divers  did  present,  being  Canon  law. 
^  either  coparceners,  joint-tenants,  or  tenants  in  common, 

,  the  bishop,  if  he  pleased,  might  judge  of  the  fitness  of  the 

'?.  clerks,  and  choose  which  of  them  he  would  (r). 

J.  i  But  by  the  common  law,  if  the  patrons  have  the  patron-  Right  of  the 

■*  age  by  descent  as  coparceners,  then  is  the  ordinary  bound  elder  8iater« 

to  admit  the  clerk  of  the  elder  sister ;  for  the  eldest  shall 
■ ;  have  the  preference  in  the  law,  if  she  will  (s) ;  and  then  at 

|p  the  next  avoidance,  the  next  sister  shall  present,  and  so 

J-  by  turns  one  sister  after  another,  till  all  the  sisters,  or  their 

*  heirs,  have  presented  ( t),  and  then  the  eldest  sister  shall 

begin  again  ;  and  this  is  called  a  presenting  by  turn ;  and 
-  it  holds  always  between  coparceners  of  an  advowson,  ex- 

1  cept  they  agree  to  present  together,  or  that  they  agree  by 

composition  to  present  in  some  other  manner ;  and  if  they 
do  so,  the  agreement  must  stand.  But  if  after  the  death 
of  the  common  ancestor  the  church  becomes  void,  and  the 
eldest  sister  presents  together  with  another  of  the  sisters, 
and  the  other  sisters  every  one  in  their  own  name  or  toge- 
ther; in  that  case  the  ordinary  is  not  bound  to  receive  any 
of  their  clerks,  but  may  suffer  the  church  to  lapse ;  for  he 
shall  not  be  bound  to  receive  the  clerk  of  the  eldest  sister 
but  where  she  presents  in  her  own  name  (m).  This  part 
which  the  eldest  thus  takes  by  virtue  of  her  priority  of  age, 
is  called  the  "  enitia  pars." 

And  in  this  case,  where  the  patrons  vary  in  present- 
ment, the  church  is  not  properly  said  to  be  litigious ;  so 
that  the  ordinary  shall  be  bound  at  his  peril  to  direct  a 
writ  to  inquire  of  the  right  of  patronage,  for  that  writ  lies 
where  two  present  by  several  titles;  but  these  patrons 
present  all  in  one  title,  and  therefore  the  ordinary  may 
suffer  it  to  pass,  if  he  will,  into  the  lapse  (x). 

And  the  privilege  of  the  elder  sister  to  present  first  in  Privilege  of 
turn,  goes  to  her  assignee  :  as  in  the  case  of  Buller  and  clder  ****** 
the  Bishop  of  Exeter,  December  12,  1749.      The  estate  assignee, 
of  an  advowson  descended  to  two  daughters  as  parceners. 

(o)  1  Inst.  197  b.  raent  in    Thrale    v.   Bishop  of 

(p)  2  Atk.  Rep.  482.  London,  1  H.  Bla.  412. 
(?)  See  also  Ilarg.  Co.  Litt.  (0  2  Roll.  Abr.  346. 

160,  note  2.  (ti)  1  Inst.  186,  243  ;  2  Inst, 

(r)  Gibs.  765  ;  X.  3,  38,  3.  364. 
(«)  Lord  Loughborough' s judg-  (x)  Dr.  &  St.  b.  2,  c.  30. 
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Privilege  of 
elder  sister 
passes  to 
assignee. 


Definition  of 
coparceners, 
joint-tenants, 
tenants  in 
common. 


The  church  became  vacant  twice  in  their  time,  and  both 
joined  in  presentation.  The  elder  marries,  settles  her 
own  estate  in  the  common  way,  and  dies.  The  other 
daughter,  before  it  became  vacant  again,  marries  and 
makes  a  settlement  of  her  part.  A  vacancy  happening, 
Buller  the  husband  of  the  elder,  entitled  to  ner  estate  as 
tenant  by  courtesy,  or  under  the  settlement,  claims  as  in 
her  turn,  and  presents.  But  the  bishop  objects  thereto, 
because  the  younger  sister  and  her  husband,  claiming  an 
equal  right  to  presentation  as  tenants  in  common,  did 
not  join.  So  that  there  being  a  litigation,  he  was  willing 
to  admit  the  person  appearing  to  have  right  in  courts  of 
law.  By  Mr.  Baron  Clarke  in  the  absence  of  the  Master 
of  the  Rolls :  I  have  always  thought,  that  the  many  alter- 
nate presentations  in  this  kingdom,  must  have  arisen  from 
estates  descending  in  parcenary,  where  advowsons  are 
upon  them.  It  is  the  only  estate  that  I  know  of,  which 
in  course,  and  by  operation  of  law  only,  falls  on  several 
persons  making  but  one  heir,  without  the  intervention  of 
conveyances  by  will  or  otherwise  of  the  owner  of  the 
estate ;  which  makes  it,  although  in  some  instances  par- 
taking of  a  tenancy  in  common,  different  from  that  and 
from  a  joint-tenancy,  which  are  made  by  conveyance,  and 
descendible  in  a  different  manner.  An  advowson  is  a 
particular  sort  of  an  estate  so  descendible.  And  as  it  is 
impossible  to  be  divided  into  parts  so  as  to  be  enjoyed 
separately,  it  is  natural  to  follow  the  course  that  has  been 
practised,  that  each  parcener  should  have  a  turn  to  pre- 
sent, and,  to  prevent  confusion,  begin  with  the  eldest. 
And  in  all  the  cases  where  disputes  have  arisen,  whether 
the  alienee  of  the  elder  sister  should  have  the  same  privi- 
lege, or  whether  it  should  go  to  the  next  sister,  it  hath 
been  determined  in  favour  of  the  alienee  (y). 

Coparceners  are,  where  lands  descend  to  daughters, 
sisters,  or  other  females  of  kin  in  equal  degree  ;  these  are 
but  as  one  heir  to  their  ancestor ;  and  they  or  their  heirs 
respectively  hold  the  lands  together,  till  a  partition  is  made, 
either  by  mutual  consent  or  by  decree  of  the  Court  of 
Chancery.  Joint-tenants  are,  where  lands  are  conveyed 
to  two  persons  or  more,  jointly;  and  these  must  jointly 
plead  and  sue,  as  coparceners  must  do ;  but  joint-tenants 
have  a  sole  and  peculiar  quality  of  survivorship,  so  as 
when  one  of  them  dies,  the  survivor  or  survivors  shall 
have  the  whole.  Tenants  in  common  are  they,  who  have 
lands  by  several  titles,  and  not  by  a  joint  title,  and  none 

(y)  1  Vesey,  340  ;  2  Atk.  482 ;  Willes,  662  ;  Moor,  225 ;  Cro.  Eliz.  19. 
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of  them  knows  lis  several  part,  but  they  occupy  and  take 
the  profits  in  common. 

Where  an  advowson  descended  to  four  coparceners,  and 
the  two  first  presented  in  their  turn,  and  then  a  stranger 
usurped  upon  the  third,  it  was  held  that  upon  the  fourth 
avoidance  the  fourth  daughter  should  not  lose  her  turn  on 
account  of  the  usurpation  suffered  by  the  third  daughter; 
and  it  made  no  difference  that  in  this  case  the  second  turn 
was  usurped  by  a  person  not  a  stranger  to  the  church,  as 
with  respect  to  that  turn  he  must  be  considered  to  be  a 
stranger.  When  an  advowson  descends  unto  parceners, 
though  one  present  twice,  and  usurps  upon  his  co-heir ; 
yet  he  that  was  negligent  shall  not  be  clearly  barred,  but 
another  time  shall  have  his  turn  to  present  when  it 
falls  (*). 

The  clerk  of  a  coparcener  being  once  complete  incum- 
bent, though  he  is  afterwards  deprived,  the  turn  is  served ; 
and  so  it  is  where  by  reason  of  some  incapacity  the  insti- 
tution was  voidable  by  sentence  declaratory,  but  not  void, 
(as  has  been  held,  in  case  a  layman  is  presented),  because 
the  church  is  full,  until  such  sentence  comes.  But  if, 
after  presentation,  institution,  and  induction,  the  church 
remains  not  only  voidable,  but  by  special  declaration  of 
the  law  merely  and  actually  void  (as  for  not  reading  the 
articles,  or  the  like),  there  the  turn  is  not  served,  but 
the  presenter  may  present  again,  because  the  church  was 
never  full  (a). 

If  a  person  presented  by  a  coparcener,  is  incumbent, 
and  deprived,  and  the  next  presents,  notwithstanding  that 
the  second  is  complete  incumbent,  yet  if  he  is  deprived, 
and  the  first  restored,  the  turn  is  not  served ;  because  the 
restoring  of  the  first  is  a  recontinuing  of  his  incumbency 
upon  the  foot  of  the  former  presentation,  institution,  and 
induction ;  who  also  dying  incumbent,  will  be  the  last 
presentee  (b). 

By  7  Anne,  c.  18,  s.  2,  If  coparceners,  or  joint-tenants, 
or  tenants  in  common,  be  seised  of  any  estate  of  inherit- 
ance in  the  advowson  of  any  church  or  vicarage,  or  other 
ecclesiastical  promotion,  and  a  partition  shall  be  made  be- 
tween them  to  present  by  turns;  thereupon  every  one 
shall  be  taken  and  adjudged  to  be  seised  of  his  or  her 
separate  part  of  the  advowson  to  present  in  his  or  her 

(a)  Bro.   Qu.   imp.   pi.   118;  Bishop  of  London,  3  Bos.  &  Pull, 

Barker  v.Lomax,  Wiltes,  664;  449. 

7  Sim.  757.  See,  however,  Willes,  (a)  5  Co.  102 ;  Gibs.  765. 

659 ;    1  H.  Bl.  418 ;   Birch  v.  (b)  Ibid. 
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joint  tenants, 
tenants  in 
common. 


Definition  of     turn  ;  as  if  there  be  two,  and  they  make  such  partition, 

each  shall  be  said  to  be  seised,  the  one  of  the  one  moiety 
to  present  in  the  first  turn,  the  other  of  the  other  moiety 
to  present  in  the  second  turn ;  in  like  manner,  if  there  be 
three,  four,  or  more,  every  one  shall  be  said  to  be  seised 
of  his  or  her  part,  and  to  present  in  his  or  her  turn.  It 
was  decided  in  Attorney-General  v.  Bishop  of  Lick" 
field  {c\  that  this  statute  is  not  retrospective. 

And  by  13  Edw.  1,  stat.  1,  c.  5,  "  Sometimes  when  an 
agreement  is  made  between  many  claiming  one  advowson, 
and  inrolled  before  the  justices  in  the  roll,  or  by  fine,  in 
this  form,  that  one  shall  present  the  first  time,  and  at  the 
next  avoidance  another,  and  the  third  time  another,  and  so 
of  many  in  case  there  be  many ;  and  when  one  hath  pre- 
sented, and  had  his  presentation,  which  he  ought  to  have 
according  to  the  form  of  their  agreement  and  fine,  and  at 
the  next  avoidance  he  to  whom  the  second  presentation 
belongeth  is  disturbed  by  any  that  was  party  to  the  said 
fine,  or  by  some  other  in  his  stead ;  it  is  provided,  that 
from  henceforth  they  that  be  so  disturbed  shall  have  no 
need  to  sue  a  quare  impedit,  but  shall  resort  to  the  roll  or 
fine ;  and  if  the  said  concord  or  agreement  be  found  in  the 
roll  or  fine,  then  the  sheriif  shall  be  commanded  that  he 
give  knowledge  unto  the  disturber  that  he  be  ready  at 
some  short  day,  containing  the  space  of  fifteen  days  or 
three  weeks  (as  the  place  happeneth  to  be  near  or  far)  for 
to  show,  if  he  can  allege  anything,  wherefore  the  party 
that  is  disturbed  ought  not  to  present ;  and  if  he  come  not, 
or  peradventure  doth  come  and  can  allege  nothing  to  bar 
the  party  of  his  presentation  by  reason  of  any  deed  made 
or  written  since  the  fine  was  made  or  inrolled,  he  shall  re- 
cover his  presentation  with  his  damages." 

And  this  extends  as  well  to  strangers  of  blood  as  to  co- 
parceners that  are  privy  in  blood ;  and  if  one  of  the  par- 
ties, or  his  heirs,  or  any  stranger  usurp  in  the  turn  of 
another,  the  party  wronged  is  not  driven  to  his  quare 
impedit ;  for  it  may  be  that  the  quare  impedit  or  assise  of 
darrein  presentment  may  fail;  and  yet  he  may  have  remedy 
by  this  act ;  for  albeit  there  be  a  plenarty  by  six  months, 
yet  the  party  may  have  a  scire  facias  upon  the  roll  or  fine, 
and  therein  recover  the  presentation  and  damages  (d). 

In  the  case  of  the  Bishop  of  Salisbury  and  Phillips, 
11  Will.  3,  where  two  were  seised  in  fee  of  the  advow- 
son in  gross  as  joint-tenants,  and  by  indenture  agreed  from 
thenceforth  to  be  seised  thereof  as  tenants  in  common,  and 


(c)  5Ves.828. 


(<f)  2  Inst.  361. 
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not  as  joint-tenants,  so  as  they  and  their  respective  heirs 
should  present  severally  and  by  turns;  Holt,  Chief  Justice, 
said,  that  a  composition  might  be  either  by  record,  or  by 
deed,  or  by  parol :  that  after  the  first  way,  if  one  present, 
the  other  was  not  by  an  usurpation  put  to  a  quare  impedit; 
that  by  the  second  way,  the  composition  is  good,  and  if  it 
be  once  executed  on  all  sides,  he  that  brings  a  quare  im- 
pedit need  not  mention  the  composition,  which  shows  the 
very  right  and  inheritance  to  be  severed,  and  that  a  sepa- 
rate interest  is  vested  in  each  to  present  alternately ;  that 
the  third  way,  may  be  between  parceners,  but  between 
strangers  in  blood  composition  cannot  be  without  deed(e). 

In  the  case  of  Amhurst  and  Dawling>  the  defendant  Advowson  in 
having  mortgaged  the  manor  of  Thundersley,  to  which  an  the  mort" 
advowson  was  appendant,  to  the  plaintiff,  who  brought  the  ^^  " 
bill  to  foreclose,  the  church  became  void ;  the  defendant 
moved  the  court  for  an  injunction  to  stay  the  proceedings 
in  a  quare  impedit  brought  by  the  plaintiff.  By  the  court: 
Although  the  defendant  Dawling  hath  no  bill,  yet  being 
ready  and  offering  to  pay  the  principal,  interest  and  costs, 
if  the  plaintiff  will  not  accept  his  money,  interest  shall 
cease,  and  an  injunction  shall  be  to  stay  proceedings  in 
the  quare  impedit ;  for  the  mortgagee  can  make  no  profit 
by  presenting  to  the  church,  nor  can  account  for  any  value 
in  respect  thereof,  to  sink  or  lessen  his  debt;  and  the 
mortgagee  therefore  in  that  case,  until  a  foreclosure,  is  but 
in  the  nature  of  a  trustee  for  the  mortgagor.  And  the 
like  order  was  made  been  Jory  and  Cox9  where  the  de- 
fendant had  an  injunction  against  the  plaintiff  to  stay  his 
presenting  to  a  church  that  became  vacant  pending  the 
suit(/). 

So  in  the  case  of  Gully  and  Selby  (7  Geo.  1),  it  is  a 
rule  in  equity  that  though  in  the  case  of  a  mortgage  in 
fee  the  legal  right  of  presentation  is  vested  in  the  mort- 
gagee, yet  they  will  interrupt  that  presentation  and  compel 
the  ordinary  to  institute  the  clerk  of  the  mortgagor  any 
time  before  foreclosure :  it  not  being  any  part  of  the  profits 
of  the  estate (g). 

In  Gardiner  and  Griffith,  Samuel  Gardiner,  the  plain- 
tiff's father,  being  possessed  of  a  long  term  for  ninety-nine 
years  of  the  advowson  of  Eckington,  made  a  mortgage 
thereof  to  the  defendant  by  way  of  assignment  of  the  term, 
upon  condition  to  be  void  on  payment  of  the  mortgage 
money  and  interest  at  the  end  of  the  year,  and  there  was 

(0  Gibs.  764;    1   Salk.  43;  (/)  2  Vera.  401. 

Carth.  505.  (g)  Str.  403 ;  Com.  Rep.  343. 
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Advowson  in  a  covenant  in  the  mortgage  deed  that  on  every  avoidance 
themorfc-  Gf  the  church  the  mortgagee  should  present.  Several 
gagor.  years  after  the  mortgagor  died.     It  was  admitted  by  the 

Lord  Chancellor  and  by  the  counsel  on  both  sides,  that  if 
there  be  a  mortgage  made  of  a  manor,  and  an  advowson 
appendant,  before  the  mortgage  is  foreclosed  (though  the 
mortgagee  be  in  possession),  yet  the  mortgagor  shall  pre- 
sent if  die  church  becomes  void ;  for  the  presentation  is  to 
be  presumed  to  yield  no  profit,  and  consequently  cannot 
be  accounted  for.  But  the  case  here  was  said  to  differ ; 
nothing  being  mortgaged  here  but  the  advowson;  so 
that  the  mortgagee  could  have  no  other  satisfaction  than 
by  providing  for  a  child,  relation  or  friend,  on  the  church's 
becoming  void ;  and  the  rather  for  that  it  was  the  express 
agreement  in  the  mortgage  deed  that  as  often  as  the 
church  should  become  void,  the  mortgagee  should  present; 
which  express  agreement  would  be  good  even  in  case  of  a 
mortgage  of"  a  manor  with  an  advowson  appendant ;  and 
this  was  still  stronger,  as  it  was  in  the  case  of  a  perishing 
term,  where  every  presentee  or  incumbent  would  have  an 
estate  for  life  in  the  church ;  to  which  the  court,  though 
they  gave  no  opinion,  yet  seemed  to  incline.  But  it  ap- 
pearing that  this  bill  against  the  mortgagee  and  his  pre- 
sentee was  brought  seven  months  after  institution,  the 
Lord  Chancellor  dismissed  the  bill,  declaring  that  as  a 
quare  impedit  was  confined  to  the  six  months  after  the 
death  of  the  last  incumbent,  so  the  bill  seeking  to  compel 
the  defendant  to  resign,  and  consequently  to  deprive  him 
of  his  living,  ought  by  the  same  reason  to  be  limited  to 
the  same  time ;  and  the  relieving  against  this  would  be  to 
relieve  against  an  act  of  parliament,  which  had  punctually 
been  observed  for  some  hundred  of  years,  ever  since  the 
13  Edw.  1,  and  that  the  six  months'  time  ought  to  be  as 
much  observed  here  as  at  law,  in  regard  it  tendeth  to  the 
peace  of  the  church :  indeed,  had  a  quare  impedit  been 
brought  within  the  six  months,  and  the  bill  been  preferred 
after  the  six  months,  the  court  might,  on  a  proper  case, 
give  directions  in  aid  of  the  quare  impedit,  that  the  mort- 
gage should  not  be  given  in  evidence ;  but  here  there  was 
no  quare  impedit  brought,  and  the  bill  came  out  of  time. 
Wherefore  by  the  court :  Dismiss  the  bill  as  to  that  part 
which  seeks  to  compel  the  defendant  to  resign  his  living ; 
but  let  the  plaintiff  redeem  the  mortgage  on  payment  of 
principal,  interest  and  costs  (A).  This  decree  was  affirmed 
on  appeal  to  the  House  of  ILords(t).  See,  however,  the 
next  case. 

(h)  2  P.  Wms.  404.  (i)   See  3  Atk.  559. 
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In  Mackenzie  and  Robinson,  a  petition  was  presented 
on  behalf  of  a  mortgagor,  that  the  mortgagee  of  a  naked 
advowson  should  accept  of  his  nominee,  and  present  him 
upon  an  avoidance,  the  incumbent  being  dead.  On  behalf 
of  the  mortgagee  it  was  insisted,  that  as  there  was  a  large 
arrear  of  interest,  he  ought  to  present,  if  any  advantage 
accrues  from  it.  And  for  this  purpose  was  cited  the  case 
of  Gardiner  and  Griffith.  By  the  Lord  Chancellor 
Hardwicke :  I  am  of  opinion  that  the  mortgagor  ought 
to  nominate ;  and  that  it  is  not  presumed  any  pecuniary 
advantage  is  made  of  a  presentation.  To  be  sure  these  are 
but  slender  securities;  but  the  mortgagee  should  have 
considered  it  before  he  lent  his  money ;  and  instead  of  a 
bill  of  foreclosure,  as  he  hath  done  in  this  case,  he  should 
have  prayed  a  sale  of  the  advowson.  The  next  day  he 
mentioned  that  he  was  not  quite  clear  as  to  this  point,  and 
that  he  had  looked  into  the  case  of  Gardiner  and  Griffith 
according  to  the  statement  of  it  in  the  House  of  Lords, 
where  the  decree  of  lord  chancellor  King  was  affirmed. 
He  said  that  was  a  mixed  case,  and  that  he  doubted  him- 
self whether  a  covenant  that  the  mortgagee  should  present 
(as  was  the  case  there)  was  not  void,  being  a  stipulation 
for  something  more  than  the  principal  and  interest,  and 
the  mortgagee  cannot  account  for  the  presentation.  He 
adjourned  it  for  further  consideration  to  the  next  day  of 
petitions,  on  which  day  this  petition  came  on  again.  And 
the  mortgagee  not  being  able  to  find  any  precedent  in  his 
favour,  gave  up  the  point  of  presenting,  and  an  order  was 
made  that  the  mortgagor  should  be  at  liberty  to  present, 
and  the  mortgagee  was  obliged  to  accept  of  the  mortgagor's 
nominee  (A). 

In  Attorney- General  v.  Hesheth{l),  the  mortgagee  of  a 
manor  and  advowson  was  in  possession  when  the  mortgagor 
made  a  simoniacal  presentation  of  A.,  who  was  rejected  by 
the  bishop.  The  mortgagor  and  mortgagee  then  joined 
in  presenting  B.  C.  got  the  title  of  the  crown,  and  brought 
an  information  to  remove  the  mortgagee's  tide,  that  it 
might  not  be  set  up  at  law,  which  the  court  decreed.  The 
mortgagee  of  tm  advowson  appendant  may  pray  a  sale  (m). 
There  may  be,  however,  as  has  been  said,  an  express  agree- 
ment (n),  which  forms  an  exception  to  the  general  rule 
that  a  court  of  equity  will  compel  the  ordinary  to  accept 
the  clerk  of  the  mortgagor  any  time  before  foreclosure  (0). 

(k)  3  Atk.  559  ;  2  Fonbl.  Tr.  (m)  Bunb.  130 ;  Forrest.  145. 

Eq.  359.  (n)  2  P.  Wma.  404 ;  Moa.  16. 

(0  2  Vera.  549 ;  Pre.  in  Chan.  (o)  3  Atk.  559,  cited  before  ; 

214.  Pre.  in  Chan.  91. 
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bankrupts. 


Advowson  in 
statute  mer- 
chant. 


By  the  king 
daring  the 
vacancy  of  a 
bishopric. 


Under  the  old  bankruptcy  law,  although  where  a  bank- 
rupt is  entitled  to  an  advowson,  or  to  a  right  of  next 
presentation  to  a  living,  the  commissioners  might  sell  it, 
yet  if  the  church  was  void  at  the  time  of  the  sale  the 
oankrupt  himself  must  present,  though  the  sale  of  the  ad- 
vowson was  good  (jp),  because  the  void  turn  of  a  church  is 
not  valuable.  For  a  sale  made  in  such  a  case  by  the 
commissioners  of  the  bankrupt's  goods  and  chattels,  was  in 
order  for  the  payment  and  satisfaction  of  his  creditors  and 
their  just  debts ;  but  the  void  turn  of  a  church  is  not  a 
matter  valuable,  which  can  go  in  discharge  or  satisfaction 
of  such  debts,  though  the  advowson  or  next  presentation, 
during  the  time  the  church  is  full,  may  be  accounted  to 
be  so,  and  might  be  consequently  granted  or  assigned  by 
the  commissioners  (q).  By  32  &  33  Vict.  c.  71,  s.  15, 
"  The  property  of  a  bankrupt  divisible  amongst  his  credi- 
tors, and  in  this  act  referred  to  as  the  property  of  the  bank- 
rupt, shall  comprise  the  following  particulars  ....  (4)  The 
capacity  to  exercise  and  to  take  proceedings  for  exercising 
all  such  powers  in  or  over  or  in  respect  of  property  as 
might  have  been  exercised  by  the  bankrupt  for  his  own 
benefit  at  the  commencement  of  his  bankruptcy,  or  during 
its  continuance,  except  the  right  of  nomination  to  a  vacant 
ecclesiastical  benefice." 

It  was  said  in  the  case  of  Arundel  v.  Bishop  of 
Gloucester ,  that  where  a  manor  with  an  advowson  append- 
ant was  extended  on  statute  merchant,  if  the  church 
becomes  void  during  the  cognizee's  estate,  he  might  pre- 
sent to  it.  But  it  is  supposed  that  if  a  case  of  this  kind 
were  now  to  happen,  it  would  be  governed  by  analogy  to 
the  case  of  a  mortgagor,  and  the  cognizee  would  be  allowed 
to  nominate  (r). 

The  king  is  patron  paramount  of  all  the  benefices  in 
England,  In  virtue  of  which,  the  right  and  care  of  filling 
all  such  churches  as  are  not  regularly  filled  by  other 
patrons,  belongs  to  the  crown,  whether  it  happen  through 
the  neglect  of  others  (as  in  the  case  of  lapse),  or  through 
incapacity  to  present,  as  if  the  patron  be  attainted,  or 
outlawed,  or  an  alien,  or  have  been  guilty  of  simony  or  the 
like  (s). 

Upon  which  ground,  the  king  has  right  to  present  to 
all  dignities  and  benefices  of  the  advowson  of  archbishoprics 
and  bishoprics  during  the  vacation  of  the  respective  sees. 


(p)  Gibs.  Cod.  794. 
(?)  Wats.  C.  I.  ch.  11,  106 ; 
3  Cruise,  28. 


(r)  See  3  Cruise,  28. 
(*)  Gibs.  763. 
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Not  only  to  such  as  shall  become  void  after  the  seizure  of 
the  temporalities,  but  to  all  such  as  shall  become  void  after 
the  death  of  the  bishop,  though  before  actual  seizure.  And 
because  it  is  a  maxim  in  law,  that  the  church  is  not  full 
against  the  king  till  induction ;  therefore,  though  the  bishop 
has  collated,  or  has  presented,  and  the  clerk  is  instituted 
upon  that  presentation,  yet  will  not  such  collation  or  insti- 
tution avail  the  clerk,  but  the  right  of  presenting  devolves 
to  the  king(f). 

And  it  is  said  that  this  privilege  which  the  king  has  of 
presenting  by  reason  of  temporalities  of  a  bishopric  being  in 
his  hands,  shall  be  extended  unto  such  preferments,  to 
which  the  bishop  of  common  right  might  present,  though 
by  his  composition  he  has  transferred  his  power  unto 
others.  And  therefore  it  was  formerly  the  law  that  when 
the  temporalities  of  the  archbishopric  of  York  are  in  the 
king's  hands,  the  king  shall  present  to  the  deanery  of 
York,  although  by  composition  betwixt  the  archbishop 
and  the  chapter  there,  the  chapter  are  to  elect  him ;  and 
this  because  the  patronage  thereof  de  jure  belongs  to  the 
archbishop,  and  his  composition  cannot  bind  the  king,  who 
comes  in  paramount,  as  supreme  patron  ;  for  of  the  whole 
bishopric  the  king  is  supreme  patron,  although  it  be  dis- 
membered into  divers  branches,  as  deans  and  other  dig- 
nities ;  and  of  ancient  time  all  the  bishoprics  were  of  the 
king's  gift,  but  afterwards  the  king  gave  leave  to  the 
chapters  to  elect ;  yet  the  patronage  notwithstanding  re- 
mains in  the  king  («). 

Upon  promotion  of  any  person  to  a  bishopric,  the  king  By  the  king 
has  a  right  to  present  to  such  benefices  or  dignities  as  the  on  promotion 
person  was  possessed  of  before  such  promotion,  though  the  to  a  biBhoPric- 
advowson    belongs  to   a  common   person.      This  right, 
however,  must  be  exercised  in  the  lifetime  of  the  person 
promoted,  otherwise  the  king's  turn  is  lost  (a:).    This  right 
of  presenting  upon  promotion  by  the  king,  as  making  the 
avoidance  which  would  not  otherwise  happen,  did  spring 
from  the  practice  of  the  popes,  and  is  now  an  uncontested 
right  of  the  crown,  and  has  been  established  not  only  by 
long  practice,  but  by  many  judgments  upon  full  and  solemn 
hearings ;  and  that,  whether  the  churches  are  new  or  old, 
and  how  often  soever  this  happens  successively  by  pro- 
motions to  bishoprics  from  the  same  benefice  or  dignity, 
as  was  adjudged  in  the  case  of  St.  Martin's  and   St 

(0  GibB.  763 ;  Wats.  c.  9 ;  Co.      343. 
Lit  388  a.  (x)  Armagh  (Archb.)  v.  AtL- 

(u)  Wats.  c.  9  ;  2  Roll.  Abr.      Gen.,  2  Bro.  P.  C.  514. 
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Colonial 
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James's  (y).  Of  late  the  great  question  has  been,  on 
supposition  of  the  right,  how  far  it  is  answered  and  the 
turn  of  the  crown  satisfied,  by  the  grant  of  a  commendam 
to  retain  such  promotions,  or  any  part  of  them,  together 
with  the  bishopric.  Of  which  question  the  solution  has 
been,  that  by  a  commendam  for  life  and  for  the  time  of 
continuing  in  such  a  bishopric,  the  turn  of  the  crown  is 
answered,  and  in  such  case  the  proper  patron  shall  present 
upon  death  or  translation  ;  but  that  the  right  of  the  crown 
shall  not  be  defeated  by  a  commendam  granted  for  a  term 
of  months  or  years,  certain  and  limited  (z). 

And  this  right  of  the  crown  to  present  upon  promotion 
defeats  the  rig>t  of  any  grantee,  4o  had  £  n?xt  avoid- 
ance,  for  his  right  was  only  to  the  next ;  and  the  next  he 
cannot  have,  and  therefore  can  have  none  (a).  So  decided 
Cro.  Jac.  691,  where  the  case  put  in  Co.  Lit.  379  a,  is 
denied  to  be  law,  viz.,  that  if  one  devise  (in  the  original 
grant)  the  third  avoidance  and  die,  and  the  *ife  recover 
the  third,  the  devisee  shall  have  the  fourth.  But  this 
case  has  also  been  denied  in  Grocers'  Comp.  v.  Arckb.  of 
Canterbury  (ft),  where  De  Grey,  C.  J.  says,  that  preroga- 
tive presentations  cannot  be  considered  as  turns;  and 
therefore  a  vacancy,  the  fifth  in  fact,  was  decided  to  be  a 
third  turn  with  regard  to  the  patron  whose  turn  it  was  to 
present,  it  being,  in  truth,  the  third  avoidance  of  which  he 
could  take  advantage  (c).  And  the  same  point  was  de- 
cided in  favour  of  the  grantee  of  a  next  avoidance,  in 
Calland  v.  Troward  (2),  and  affirmed  on  a  writ  of 
error  (e). 

By  the  old  law  in  Ireland  no  person  could  accept  a 
bishopric  there  until  he  had  resigned  all  the  preferments 
which  he  had  in  England,  which  preferments  being  void 
before  the  acceptance  of  the  bishopric,  it  seems  that  the 
king  in  such  a  case  would  lose  the  presentation. 

In  the  important  case  of  Regina  v.  The  Provost  and 
College  of  Eton  and  another ,  decided  by  the  Queen's 
Bench  in  1857,  it  was  ruled  that  the  promotion  of  a  clerk 
in  possession  of  a  living  in  the  gift  of  Eton  college  to  the 
bishopric  of  Christchurch  in  New  Zealand,  did  not  give 


(y)  See  Cro.  Eliz.  527,  and  Cro. 
Jac.  691,  where  the  matter  was 
doubted  and  argued ;  and  3  Lev. 
382,  and  1  Raym.  23,  where  it 
was  decided.  The  arguments  of 
counsel  are  given  at  length  in 
1  Shower,  413  and  441. 


i 


[*)  Gibs.  763. 

fa)  Gibs.  758,  763. 

(6)  3  Wils.  214. 

rc)  S.  C.  Black.  Rep.  770. 

2  H.  Bl.  324. 
[e)  6  T.  Rep.  439.    See  also 
3  Wils.  214,  221. 
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the  crown  the  right  of  appointing  the  successor  to  the 
vacant  living  (/). 

By  25  Edw.  3,  st.  6,  c.  1,  "  Touching  presentments  to  By  the  king 
be  made  by  the  king  to  a  benefice  of  holy  church  in  m^?di^ht 
another's  right  by  old  title ;  our  lord  the  king,  to  the  honour 
of  God  and  holy  church,  willeth  and  granteth  of  the  assent 
of  the  parliament,  that  from  henceforth  he  nor  any  of  his 
heirs  shall  not  take  title  to  present  to  any  benefice  in  any 
other's  right  of  any  time  of  his  progenitors ;  nor  that  any 
prelate  of  his  realm  be  bound  to  receive  any  such  present- 
ment to  be  made,  nor  to  do  thereof  any  execution ;  nor  that 
any  justice  of  the  one  place  or  the  other  may  not  nor 
ought  not  to  hold  plea  or  give  judgment  upon  any  such 

E resentment  to  be  made ;  but  that  the  said  king  and  his 
eirs  be  for  ever  clearly  barred  of  all  such  presentments ; 
saving  alway  to  him  and  his  heirs  all  such  presentments  in 
another's  right  Mien  or  to  fall,  of  all  his  tune,  and  of  the 
time  to  come." 

And  by  25  Edw.  3,  st.  6,  c.  3,  "  Whereas  before  this 
time  our  lord  the  king  hath  taken  title  to  present  to  bene- 
fices at  the  suggestion  of  many  clerks,  where  the  title  hath 
not  been  true,  and  by  such  presentments  and  judgments 
thereupon  given,  the  clerks  have  been  received  by  the 
ordinaries  of  the  places,  against  God  and  good  faith,  and 
in  depression  of  them  which  had  good  and  true  title  to  the 
said  benefices ;  now  the  king  willeth  and  granteth,  that  at 
what  time  he  shall  make  collation  or  presentment  from 
henceforth  to  any  benefice  in  another's  right,  that  the  title 
whereupon  he  groundeth  himself  shall  be  well  examined 
that  it  be  true ;  and  at  what  time  before  judgment  the 
title  be  found  by  good  information  untrue  or  unjust,  the 
collation  or  presentment  thereof  made  shall  be  repealed ; 
and  the  patron  or  the  possessor  which  shall  show  and 
prove  the  false  title  shall  have  thereupon  writs  out  of  the 
Chancery  as  many  as  to  him  shall  be  needful." 

And  by  13  Ric.  2,  st.  1,  c.  1, "  Whereas  notwithstanding 
the  last  recited  statute  some  of  the  king's  presentees,  by 
favour  of  the  ordinaries,  be  instituted  and  inducted  in 
benefices  of  holy  church  without  due  process,  the  parties 
not  warned  nor  called,  and  sometimes  taken  by  false  in- 
quests favourably,  and  the  incumbents  in  such  manner  put 
out ;  it  is  ordained,  that  the  said  statute  be  firmly  holden 
and  kept.  And  moreover  the  king,  for  the  reverence  of 
God  and  holy  church,  doth  will  and  grant,  that  if  he  pre- 

(/)  8  Ell.  &  Bl.  610 ;  4  Jar.,  N.  S.  35 ;  27  L.  J.,  Q.  B.  132. 
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By  the  king      sent  to  any  benefice  that  is  full  of  any  incumbent,  the 
in  prejudice  of  presentee  of  the  king  shall  not  be  received  by  the  ordinary 
ano       Bn8     to  the  benefice,  till  the  king  hath  recovered  his  present- 
ment by  process  of  the  law  in  his  own  court.     And  if  any 
presentee  of  the  king  be  otherwise  received,  and  the  in- 
cumbent put  out  without  due  process,  as  afore  is  said,  the 
said  incumbent  shall  begin  his  suit  within  a  year  after  the 
induction  of  the  king's  presentee  at  the  least." 
Or  any  time  after,  at  his  will  (g). 
Grant  by  In  a  quare  impedit,  where  the  Bishop  of  Derry  claimed 

Crown.  the  right  of  patronage  of  a  living  in  the  county  of  London- 

derry, which  was  within  the  diocese  of  Derry,  a  surrender 
made  by  a  former  bishop  to  the  crown,  of  all  the  livings  in 
that  county,  was  tendered  in  evidence.  This  surrender 
was  coupled  with  a  grant  by  the  crown,  dated  two  days 
afterwards,  of  the  livings  which  had  been  so  surrendered. 
Taken  together,  these  documents  were  held  to  be  admis- 
sible in  evidence ;  and  as  the  grant  recited  that  all  the 
livings  in  the  county  had  anciently  belonged  to  the  see, 
such  evidence  was,  for  the  purpose  of  proving  the  title  of 
the  bishop,  received  as  an  admission  by  the  crown  of  that 
fact. 

The  value  of  such  evidence  was  still  open  to  dispute. 
Before  the  date  of  the  grant,  the  crown  had  entered 
into  articles  of  agreement  with  persons,  now  represented  by 
the  governor  and  assistants  of  the  Irish  Society,  to  grant  to 
them  the  livings  in  the  county  of  which  the  living  in  ques- 
tion was  named  as  one ;  it  was  holden,  that  this  agreement 
did  not  prevent  the  grant  from  being  receivable  in  evidence, 
however  its  value  might  be  thereby  affected. 

Two  letters  from  the  crown  to  two  successive  Bishops  of 
Derry,  directing  them  to  perform  the  covenants  and  direc- 
tions contained  in  the  grant,  were  tendered  in  evidence  as 
recognitions  by  the  crown  of  its  previous  grant ;  and  it 
was  holden,  that  they  were  admissible  for  this  purpose. 

Entries  in  the  books  kept  at  the  first  fruits'  office  are 
admissible  to  show  the  fact  of  a  collation  to  a  living  made 
by  the  bishop  at  a  particular  time. 

Returns  made  by  the  bishop,  in  obedience  to  writs  from 
the  exchequer,  requiring  him  to  state  the  vacancies  of 
and  presentations  and  collations  to  the  livings  in  his  dio- 
cese, are  admissible  in  evidence  as  statements  made  by  a 
public  officer  in  the  discharge  of  a  public  duty. 

Though  such  returns  may  contain  statements  of  a  kind 

(g)  4  Hen.  4,  c.  22. 
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unusual  in  such  documents,  which  statements  were  in 
favour  of  the  right  of  the  bishop  who  made  them,  they  are 
nevertheless  admissible,  provide  that  the  statements  were 
within  the  scope  of  the  inquiry  in  the  writ. 

An  original  collation  from  the  registry  of  the  bishopric, 
and  appearing  on  the  face  of  it  to  be  pleno  jure,  is  admis- 
sible to  show  that  the  right  claimed  has  in  fact  been  exer- 
cised (A). 

The  lord  chancellor,  or  lord  keeper  of  the  great  seal  for  By  the  lord 
the  time  being,  has  the  right  to  present  to  the  benefices  chancellor,  of 

A  .    .       *?     *i      i  •  -i  ^  •  i  i        •      benefices  in 

appertaining  to  the  king,  under  a  certain  yearly  value  in  tne  king's  gift 
the  king's  books  (i). 

Which  privilege  is  said  to  have  been  given  to  the  lord 
chancellor,  upon  consideration  that  he  had  many  clergy- 
men constantly  officiating  under  him,  as  those  did  who 
were  long  called  clerks  of  the  chancery,  and  were  hereto- 
fore persons  in  holy  orders  (A J. 

The  foundation  of  which  right  will  be  best  understood 
by  what  was  anciently  declared  in  parliament  upon  that 
head,  in  the  rolls  of  parliament,  in  the  fourth  year  of 
Edw.  3.  "  Because  it  hath  been  ordained  in  times  whereof 
there  is  no  memory,  and  granted  by  the  progenitors  of  our 
lord  the  king,  that  the  chancellors  for  the  time  being 
should  give  the  benefices  which  belong  to  the  king  to  give, 
taxed  at  twenty  marks  and  under,  to  the  clerks  of  the 
chancery  which  have  long  laboured  in  the  place ;  which 
thing  hath  been  used  from  the  said  time,  till  the  Bishop  of 
Lincoln  was  made  chancellor,  who  in  all  his  time  gave  the 
said  benefices  to  his  own  clerks,  and  to  other  clerks, 
against  the  will  of  our  lord  the  king,  and  against  the  ordi- 
nance and  usage  aforesaid ;  may  it  please  our  said  lord  the 
king  and  his  council  to  ordain,  that  the  chancellors  which 
shall  be  for  the  time,  do  give  the  benefices  which  belong  to 
them  to  give  for  the  cause  aforesaid,  to  the  clerks  of  the  said 
place,  as  it  hath  been  anciently  used,  and  this  be  done  by 
election  of  the  masters  of  the  chancery-  Answer:  Let  this 
bill  be  delivered  to  the  king,  and  itliketh  the  council,  that 
it  is  fit  to  command  the  chancellor,  that  hereafter  he  give 
such  benefices  to  the  king's  clerks  of  the  chancery,  the 
exchequer,  and  of  both  benches,  and  not  to  others  "(/). 

Here  we  see  that  the  privilege  extended  only  to  bene- 
fices of  twenty  marks  or  under;  but  now  it  is  enlarged  to 

(h)  The  Irish  Society  v.  The  (t)  Gibs.  763. 

Bishop  of  Deny.  12  CI.  &  Fin.  (k)  Johns.  31. 

p.  642(1845).  (0  Gibs.  764. 
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By  the  lord  a]i  benefices  of  20/.  or  under,  which  enlargement  was  pro- 
Lnefices°in°  bably  made  about  the  time  of  the  new  valuation  taken  in 
the  king's  gift,  the  reign  of  King  Henry  VIII.  (m). 

And  it  has  been  declared,  that  where  the  chancellor 
presented  to  a  benefice  above  that  value,  and  the  clerk  was 
instituted  and  inducted,  and  another  obtained  a  presenta- 
tion from  the  king,  the  first  clerk  could  not  be  removed  by 
the  law ;  because  the  presentation  was  under  the  great  seal, 
and  therefore  by  the  king  (in  law),  being  in  his  name. 
But  if  the  presentation  had  recited  (as  is  there  inti- 
mated it  ought  to  have  done),  that  the  benefice  was 
under  the  value  of  20/.,  it  had  been  void ;  because  it  would 
have  appeared  upon  record  in  the  office  of  first  fruits, 
that  the  chancellor  was  deceived  :  or,  if  the  mistake  had 
appeared  before  induction,  the  king  might  have  revoked 
it(n). 

But  whereas  it  has  been  said  (o)  that  the  king  if  he 
please  may  present  to  such  livings  under  the  value  of  20/. ; 
it  is  to  be  observed,  that  the  claim  of  the  lord  chancellor 
or  lord  keeper  for  the  time  being  is  very  ancient ;  and  that 
nothing  appears  to  have  been  ever  determined  or  moved,  in  a 
judicial  way,  to  the  diminution  of  that  ancient  right.  On 
the  contrary,  there  is  an  old  writ  in  the  register,  which 
supposes  the  right  to  be  in  him,  namely,  the  writ  de 
primo  beneficio  ecclesiastico  habendo  ;  by  which  the  king 
requires  the  chancellor  to  grant  to  a  particular  person  the 
first  benefice  that  shall  fall  in  the  gift  of  the  crown  which 
he  will  accept ;  and  the  language  of  the  writ  is,  Volumus 
quod  idem  A.  ad  primum  beneficium  ecclesiasticum  (taxa- 
tionem  viginti  marcarum  excedens)  vacatur  urn,  quod  ad 
prcesentationem  nostram  pertinuerit,  et  quod  duxerit  ac- 
ceptandum,  prcesentetur  (p), 
26  &  27  Vict.  In  1863  an  act  (26  &  27  Vict.  c.  120)  was  passed  for 
c.  120.  enabling  the  lord  chancellor  to  sell  certain  advowsons  in 

his  gift  for  the  purpose  of  augmenting  the  income  of  bene- 
fices. The  act  relates  to  two  sets  of  cases :  (A)  the  selling 
of  divers  advowsons  on  the  terms  that  the  purchase-money 
shall  be  applied  in  augmenting  the  living  whose  advowson 
is  thus  sold ;  and  (B)  the  sale  of  other  advowsons,  under 
restrictions,  and  the  augmenting  with  the  purchase-money 
yet  other  livings  in  the  gift  of  the  lord  chancellor.  The 
provisions  of  the  act  are  as  follows  (A)  : — 
Power  to  lord        Sect.  1.  "It  shall  be  lawful  for  the  lord  chancellor  to 

(m)  Gibs.  764.  (p)  Gibson,  764 ;   Christian's 

(n)  Ibid.;  Hob.  214.  note  to  3  Blackstone's  Com.  45. 

(o)  Wats.  c.  9. 
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sell  and  convey  the  advowsons  of  the  several  livings  in-  chancellor  to 
eluded  in  the  first  schedule  to  this  act  in  the  manner,  for  ^  f^sche^* 
the  considerations,  and  subject  to  the  regulations  herein-  dule. 
after  contained." 

Sects.  2,  3  provide  for  the  form  of  applications  for  pur- 
chase, and  exempt  the  lord  chancellor  from  any  neces- 
sity of  selling  to  the  highest  bidder. 

Sect.  4.  "  It  shall  be  lawful  for  the  lord  chancellor  from  Power  to  lord 
time  to  time  to  require  from  the  incumbents  of  the  ad  vow-  chancellor  to 
sons  mentioned  in  the  first  schedule  to  this  act,  and  every  i^nJ^ben7ra 
such  incumbent  receiving  such  requisition  is  hereby  re-  return  of  in- 
quired to  make  to  the  lord  chancellor,  a  return  or  state-  m™  and  out_ 
ment  in  writing  according  to  the  best  of  his  knowledge,  *0in68, 
information  or  belief,  and  in  such  form  as  shall  be  pre- 
scribed by  the  lord  chancellor,  of  the  gross  income  or 
yearly  benefit  of  his  benefice,  any  tithe  rentcharge  therein 
being  returned  at  par,  and  also  a  similar  Return  of  all 
rates,  taxes,  tenths,  dues  and  other  outgoings,  including 
the  charges  of  collection,  but  not  including  income  or  pro- 
perty tax,  which  shall  have  been  paid  by  or  chargeable  on 
such  incumbent  in  respect  of  his  benefice  during  the  five 
years  immediately  preceding  Lady  Day,  1863,  distinguish- 
ing the  various  items  in  respect  of  which  such  income  and 
outgoings  may  have  arisen. 

"  If  the  incumbent  has  a  curate,  the  stipend  of  the  curate 
must  be  stated,  and  the  reasons  for  his  appointment.  • 

"  Where  there  is  no  parsonage  or  residence  for  the  in- 
cumbent belongingfto  the  living  a  sum  of  25/.  per  annum 
shall  be  deducted  from  the  net  yearly  value  as  returned  by 
the  incumbent. 

"  If  at  the  time  of  making  any  such  return  as  is  hereby 
required  to  be  made  by  incumbents  a  living  shall  be  sub- 
ject to  a  charge  of  annual  payments  in  respect  of  monies 
borrowed  for  building  or  rebuilding  the  parsonage  or  other 
buildings,  or  for  drainage  or  other  improvements  of  the 
glebe  or  lands  of  the  living,  no  deduction  shall  be  made 
from  the  net  yearly  value  in  respect  of  such  annual  pay- 
ments, but  a  separate  statement  shall  be  made  by  the  in- 
cumbent of  the  number  and  amount  of  the  annual  pay- 
ments remaining  to  be  made." 

Sect.  5.  "  When  the  purchase-money  for  any  advowson  Purchasers 
to  be  sold  under  this  act  has  been  agreed  upon,  the  pur-  m«y  P«7  th© 
chaser  may,  with  consent  of  the  lord  chancellor,  pay  or  b^nk6^1^  *  ° 
satisfy  the  same  in  any  one  of  the  following  modes  :  (that  other  modes, 
is  to  say,)  with  consent  of 

First.  He  may  pay  the  whole  of  the  purchase-money  ^^  ftn" 
into  the  Bank  of  England  to  the  credit  of  the  eccle- 

C  C2 
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may  pay  the 
money  into  the 
bank,  or  in 
other  modes, 
with  consent  of 
lord  chan- 
cellor. 


siastical  commissioners  for  England  to  an  account 
entitled  the  lord  chancellor's  augmentation  fund  ac- 
count, No.  1 : 

Secondly.  He  may  ray  one  half  of  the  purchase-money 
into  the  Bank  of  England  to  the  credit  and  account 
aforesaid,  and  may  give  security,  to  the  satisfaction 
of  the  lord  chancellor,  for  payment  in  manner  afore- 
said, when  and  so  soon  as  the  living  shall  be  vacant, 
of  such  sum  of  money  as  shall  be  equal  to  the  sum 
which  the  other  half  of  the  purchase-money  would 
produce  if  it  were  duly  accumulated,  with  compound 
interest  at  four  per  centum  per  annum  between  the 
time  appointed  for  the  completion  of  the  purchase  and 
the  next  avoidance  of  the  living : 

Thirdly.  The  purchaser  may  grant  and  secure  to  the 
satisfaction  of  the  lord  chancellor  such  a  present 
annuity  or  rentcharge  in  perpetuity,  or  may  convey 
tithe  rentcharges  arising  within  the  parish  of  such  net 
yearly  value,  estimated  as  aforesaid,  as  shall  be  equal 
to  five  per  centum  per  annum  upon  one  half  of  the 
said  purchase-money  of  the  said  advowson ;  and  the 
purchaser  may  also  grant  and  secure  as  aforesaid  such 
further  annuity  or  rentcharge,  to  arise  and  be  payable 
in  perpetuity  upon  the  next  avoidance  of  the  living, 
as  shall  be  equal  to  five  per  centum  per  annum  upon 
such  sum  as  would  have  been  produced  if  the  remain* 
ing  moiety  of  the  purchase-money  had  been  accumu- 
lated at  compound  interest  at  four  per  centum  per 
annum  between  the  time  when  such  purchase-money 
became  payable  and  the  time  of  the  avoidance  of  the 
living : 

Fourthly.  The  purchaser  may  grant  and  secure  as  afore- 
said such  annuity  or  rentcharge  as  aforesaid  at  five  per 
centum  per  annum,  or  may  convey  such  tithe  rent- 
charges  as  aforesaid,  in  satisfaction  and  discharge  of 
the  first  moiety  of  the  purchase-money,  and  may 
secure  the  other  moiety  01  the  purchase-money,  witn 
accumulated  interest  and  compound  interest  thereon 
at  the  rate  of  four  per  centum  per  annum  in  manner 
aforesaid,  to  be  paid  on  the  next  avoidance  of  the 
living  in  the  manner  hereinbefore  directed : 

Fifthly.  It  shall  be  lawful  for  the  lord  chancellor  at  his 
discretion  to  accept  in  satisfaction  of  the  whole  or  any 

Eart  of  the  purchase-money  for  an  advowson  any  free- 
old  land  wnich  may  be  conveniently  and  beneficially 
held  by  the  incumbent ;  the  value  of  such  land,  and 
the  title  thereto,  shall  be  ascertained  in  such  manner 
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as  the  lord  chancellor  shall  direct,  and  all  the  ex- 
penses attending  the  same,  and  the  conveyance  of  the 
land,  shall  be  defrayed  by  the  purchaser  of  the  ad- 
vowson." 
Sect.  6.  "When  any  sum  of  purchase-money  shall  have  Purchaae- 
been  paid  into  the  Bank  of  England  in  pursuance  of  this  ™OI}^d^e^ 
act,  the  same  may  be  applied  under  the  direction  of  the  dfrecdonof *' 
lord  chancellor  in  manner  following: —  lord  chan- 

Any  sum  not  exceeding  one  half  of  the  purchase-money  <xM°r' 
for  the  advowson  may  be  paid  by  order  of  the  lord 
chancellor  to   the  ecclesiastical  commissioners    for 
England,  who,  if  required  by  the  lord  chancellor, 
shall  in  respect  thereof  grant  an  annuity,  and  charge 
the  same  upon  their  common  fund  at  the  rate  of 
3/.  10*.  per  centum  per  annum  on  the  sum  so  paid, 
which  annuity  shall  oe  forthwith  applied  in  augmenta- 
tion of  the  income  of  the  living : 
And  as  to  the  residue  of  such  purchase-money,  the 
same  may  by  order  of  the  lord  chancellor  be  paid  over 
to  the  ecclesiastical  commissioners  for  England,  upon 
the  terms  that  such  commissioners  shall  on  the  next 
avoidance  of  the  living  grant  in  augmentation  thereof, 
and  secure  upon  their  common  fond,  such  an  annuity 
as  would  be  equal  to  three  and  a  half  per  centum 
upon  such  sum  of  money  as  the  residue  of  the  pur- 
chase-money so  paid  over  as  aforesaid  would  have 
amounted  to  or  produced  if  the  same  had  been  accu- 
mulated with  compound  interest  at  three  and  a  half 
centum  between  the  day  of  such  payment  and  the 
lay  of  the  avoidance  of  the  said  living." 
Sect.  7.  "  It  shall  be  lawful  for  the  lord  chancellor  to  Annuities  or 
direct  that  any  part  of  the  purchase-money  so  paid  into  ^^bargea^ 
the  bank  as  aforesaid  may  at  any  time,  as  occasion  shall  chaLd.      " 
offer,  be  applied  in  the  purchase  of  any  freehold  land  which 
may  be  conveniently  and  beneficially  held  by  the  incum- 
bent, or  of  any  tithe  rentcharge  or  of  an  annuity  or  rent- 
charge  at  the  rate  of  four  per  centum,  to  be  issuing  out  of 
or  secured  on  freehold  or  copyhold  tenements  or  heredita- 
ments in  England,  or  in  the  purchase  of  a  deferred  annuity 
or  rentcharge  issuing  or  secured  as  aforesaid,  to  arise  and 
become  payable  on  the  next  avoidance  of  the  living,  pro- 
vided that  such  deferred  annuity  be  not  less  than  four  per 
centum  on  the  sum  which  the  purchase-money  would  have 
amounted  to  if  accumulated  at  compound  interest  at  four 
per  centum  between  the  time  of  such  purchase  and  the 
next  avoidance  of  the  living." 

Sect  8.  "Provided  always,  that  it  shall  be  lawful  for  the  Parsonage 
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Power  for 
limited  owners 
to  purchase. 


lord  chancellor  to  direct  that  part  of  the  purchase-money 
of  any  advowson,  but  not  exceeding  in  any  case  500/., 
may  be  applied  or  paid  for  the  purpose  of  purchasing, 
building,  or  rebuilding  a  parsonage  house  on  the  said 
living,  provided  an  equal  sum  be  found  and  paid  for  the 
same  purpose  by  or  on  behalf  of  the  incumbent  or  owner 
of  the  advowson." 

Sect.  9.  "  Any  sum  not  exceeding  one  moiety  of  the  pur- 
chase-money or  consideration  given  for  the  purchase  of  an 
advowson  shall  be  applied  in  the  immediate  augmentation 
of  the  living,  and  if  the  other  moiety  of  the  purchase- 
money  or  consideration  does  not  fall  under  some  of  the 
provisions  hereinbefore  contained,  the  same  shall  be  accu- 
mulated at  compound  interest  in  such  manner  as  the  lord 
chancellor  shall  direct." 

Sect.  10.  "  If  on  the  purchase  of  any  of  the  said  advow- 
sons  it  shall  be  agreed  that  the  purchaser  shall  grant  an 
annuity  or  give  security  for  part  of  the  purchase-money, 
or  if  the  lord  chancellor  shall  direct  the  purchase  of  any 
annuity  or  rentcharge  as  aforesaid,  or  the  purchase  of  any 
freehold  land  as  aforesaid,  the  title  of  the  purchaser  to  the 
property  proposed  as  security,  and  the  sufficiency  in  value 
of  such  property,  and  the  title  of  the  vendor  of  any  an- 
nuity or  rentcharge  or  freehold  land  to  be  purchased  as 
aforesaid,  may  be  referred  by  order  of  the  lord  chancellor 
to  the  registrar  of  the  title  to  landed  estates,  who  shall 
cause  such  title  to  be  investigated,  and  inquire  into  the 
sufficiency  of  the  proposed  security,  and  report  thereon  to 
the  lord  chancellor." 

Sects.  11,  12,  13  provide  that  conveyances,  grants  of 
annuities  and  mortgages  may  be  made  according  to 
certain  forms  given  in  the  second  schedule  to  the  act. 

Sects.  14,  15,  16  provide  for  the  security  on  which  an- 
nuities may  be  granted,  that  the  annuities  shall  be  pay- 
able half-yearly,  and  shall  be  apportioned  between  the 
outgoing  and  incoming  incumbent  on  a  vacancy. 

Sect.  17.  "Any  annuity  granted  under  this  act,  if  charged 
upon  real  or  copyhold  estates,  shall  be  recoverable  in  the 
same  manner  in  which  tithe  rentcharges  are  recoverable, 
or  by  petition  in  chancery,  with  power  for  the  court  to 
appoint  a  receiver." 

Sect.  19.  "  Any  person  entitled  under  any  settlement  at 
law  or  equity  for  his  own  benefit  to  the  possession  or  re- 
ceipt of  tne  rents  and  profit  of  land  for  the  term  of  his  own 
life  or  in  tail  shall,  for  the  purposes  of  this  act,  be  deemed 
to  be  absolute  owner  of  that  land ;  and  any  annuity  or 
rentcharge  granted  by  such  tenant  for  life  or  in  tail  in  the 
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purchase  of  an  advowson  under  this  act,  with  consent  of 
the  person  entitled  to  the  next  vested  estate  of  inheritance, 
or,  if  a  minor,  with  consent  of  his  guardian  lawfully  ap- 
pointed for  such  purpose,  shall  be  well  charged  on  the 
estates  of  all  the  persons  claiming  under  such  settlement ; 
but  any  advowson  purchased  by  such  owner  shall  be  deemed 
to  be  held  on  trust  for  the  persons  entitled  under  the  settle- 
ment, in  the  same  manner  as  if  there  had  been  contained 
in  the  settlement  a  power  to  sell  the  land  comprised  in  the 
settlement,  or  a  portion  thereof,  and  to  apply  the  monies 
arising  therefrom  in  the  purchase  of  an  advowson,  to  be 
settled  on  the  same  trusts  as  the  land  sold,  and  such  pur- 
chase had  been  made  accordingly." 

The  provisions  which  would  come  under  the  head  (B) 
above  mentioned  are — 

Sect.  23.  "  Any  person  who  is  tenant  in  tail  or  in  fee,  Tenant  in  tail 
either  in  possession,  remainder,  or  reversion,  of  any  free-  ?rin  fe®  °? 
hold  or  copyhold  lands  situate  within  the  limits  of  any  the  limits  of 
living  in  the  gift  of  the  lord  chancellor,  whether  included  certain  living 
or  not  in  the  first  schedule  hereto,  the  clear  annual  value  J?**'  aPp^  forf 
of  which,  to  be  ascertained  as  aforesaid,  is  not  less  than  the  advowson? 
200/.  per  annum,  nor  more  than  500/.  per  annum,  may 
apply  to  the  lord  chancellor  for  the  purchase  of  the  ad- 
vowson of  such  living ;  and  it  shall  be  lawful  for  the  lord 
chancellor  to  sell  and  convey  the  advowson  of  such  living 
to  the  applicant,  either  absolutely,  or  to  the  uses  or  upon 
the  trusts  of  any  settlement  of  such  lands." 

Sect.  24.  "  Provided,  that  the  total  number  of  the  livings  Proviso  as  to 
to  be  disposed  of  under  the  last  hereinbefore-mentioned  {j^^^^L 
power  shall  not  exceed  one  hundred,  nor  shall  any  advow-  sJid  under 
son  be  sold  under  the  same  power  for  a  less  sum  than  10  amount  herein 
years'  purchase  of  the  clear  annual  value  of  the  living,  to  named»  &c« 
be  ascertained  as  aforesaid,  nor  for  a  sum  which  shall  not 
be  certified  by  the  ecclesiastical  commissioners  to  be  reason- 
able and  adequate,  regard  being  had  to  the  age  of  the  in- 
cumbent at  the  time  of  sale." 

Sect.  25. "  The  purchase-money  of  all  such  last-mentioned  Purchase- 
livings  shall  be  paid  to  the  ecclesiastical  commissioners  to  jponey  for  such 
the  credit  of  a  distinct  account,  to  be  called  '  The  Lord  paid  to  eccle- 
Chancellor's  Augmentation  Account,  No.   2 ;'    and  the  siastical  com- 
money,  when  so  paid  in,  shall,  unless  the  lord  chancellor  missioners  to 
shall  otherwise  direct,  be  immediately  laid  out  in  the  ^ctl  account.*" 
purchase  of  three  per  cent,  reduced  bank  annuities,  and 
the  dividends  thereof  shall  be  in  like  manner  duly  invested 
and  accumulated  at  compound  interest  by  the  ecclesiastical 
commissioners,  until  the  lord  chancellor  shall  make  any 
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Lord  chan- 
cellor may 
augment  bene- 
fices in  hiflgift. 


Proviso  as  to 
aach  augmen- 
tation. 


How  annual 
value  is  to  be 
ascertained. 


General  pro- 
visions. 


Purchaser  of 
advowson 
under  this  act 
not  to  resell 
for  five  years. 


By  whom  bnsi- 


order  for  the  application  of  such  purchase-money,  or  of 
the  funds  so  produced  by  the  investment  thereof." 

Sect.  26.  "  It  shall  be  lawful  for  the  lord  chancellor,  at 
his  discretion,  to  augment  any  benefice  in  his  gift  to  euch 
an  amount  as  he  may  think  fit,  and  for  the  purpose  of 
such  augmentation  to  exercise  oyer  the  funds  lastly  here- 
inbefore mentioned  all  such  powers  as  the  ecclesiastical 
commissioners  are  or  may  be  by  law  authorized  to  exer- 
cise over  the  common  fund  at  their  disposal:  Provided 
that  no  such  benefice  shaU,  with  the  augmentation,  amount 
to  an  annual  value  of  more  than  400/.,  nor  to  an  annual 
value  exceeding  1/.  sterling  for  every  four  inhabitants 
within  the  limits  thereof." 

Sect  27.  "  In  all  cases  the  annual  value  shall  be  ascer- 
tained in  the  manner  hereinbefore  directed,  and  the 
number  of  inhabitants  within  the  limits  of  any  living 
shall  be  determined  by  a  reference  to  the  last  preceding 
census." 

The  following  provisions  appear  to  relate  to  all  cases 
under  thirf  act : — 

By  sect.  18,  the  purchaser  of  an  advowson  under  the 
act  shall  have  an  indefeasible  title. 

By  sect.  20,  any  person  or  body  of  persons,  whether 
corporate  or  not,  entitled  to  hold  advowsons  and  to  present 
to  benefices,  may  purchase  and  hold  advowsons  under  this 
act,  notwithstanding  the  law  of  mortmain.  But  no  such 
person  or  body  shall  hold  more  than  four  advowsons  (unless 
taken  by  descent). 

Sect.  21.  "It  shall  not  be  lawful  for  the  purchaser  or 
grantee  of  any  advowson  under  this  act  to  sell  or  contract 
for  the  sale  ot  the  same,  or  of  the  next  presentation  to  the 
benefice,  to  any  purchaser  or  purchasers  thereof,  until  after 
the  expiration  of  five  years  next  following  the  date  of  the 
sale  or  grant  to  such  purchaser  or  grantee ;  but  this  proviso 
shall  not  extend  to  prevent  any  such  sale  or  contract  for 
sale  within  such  prohibited  period  by  the  heirs,  devisees, 
executors,  administrators  or  assignees  in  bankruptcy  of 
such  purchaser  or  grantee." 

By  sect.  22,  if  any  question  arise  on  any  contract  touch- 
ing the  construction  or  application  of  the  act,  the  lord 
chancellor  may  direct  it  to  be  argued  before  himself  or 
any  other  chancery  judge,  and  the  decision  thereon  shall 
be  final. 

Sects.  28,  29,  30  make  provision  as  to  fees  and  ex- 
penses. 

Sect  31.  "  The  business  to  be  transacted  under  this  act 
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shall  be  managed  by  the  lord  chancellor's  secretary  of  pre-  ness  to  be 
sentations  ( p)9  under  the  superintendence  and  control  of  two*****- 
the  lord  chancellor." 

Sect.  32.  "A  return  shall  be  laid  before  parliament  with-  Returns  to  be 
in  fourteen  days  after  the  commencement  of  each  session  madetoparlia- 
of  all  sales  that  shall  have  been  effected  under  the  powers 
of  this  act,  and  of  the  terms  on  which  such  sales  have 
been  effected,  and  of  all  monies  received  under  the  autho- 
rity of  this  act  and  of  the  application  thereof." 

Sect.  33.  "  The  lord  chancellor  shall  have  authority  to  Lord  dura- 
make  from  time  to  time  general  orders  for  regulating  all  cellor  to  make 
!>roceedings  under  this  act  (q\  and  such  orders  shall  be  fOTregulating 
aid  before  parliament  within  lourteen  days  after  the  same  proceedings, 
are  made,  if  parliament  be  then  sitting,  and  if  not,  within 
fourteen  days  after  the  next  session  of  parliament  has  com- 
menced." 

Sect.  34.  "  The  lord  chancellor  shall  not  incur  or  be  sub-  Lord  chan- 
ject  to  any  personal  liability,  nor  shall  he  be  made  a  party  f ellor  not  to  , 

*  J  r    *•  *   i  •  'j.      t-  •      incur  personal 

to  any  proceeding  at  law  or  in  equity,  by  reason  or  in  liability,  &c. 

consequence  of  anything  done  under  the  provisions  of  this  in  respect  of 

act :  and  if  any  dispute,  doubt  or  difficulty  whatever  shall  proceedings 

.,-•  J  ,  ,  r       *     t  . .         J  ,        j       under  this  act 

arise  with  respect  to  any  sale,  contract  or  agreement  under 
this  act  before  the  completion  thereof,  it  shall  be  lawful  for 
the  lord  chancellor  by  writing  under  his  hand  to  annul 
and  determine  such  sale,  contract  or  agreement,  and  the 
same  shall  thenceforth  be  void  and  of  no  effect." 

Sect.  35.  "  The  provisions  of '  The  Lands  Clauses  Con-  Provisions  of 
solidation  Act,  1845/  'with  respect  to  the  purchase  of  8%9,Yict"i 
lands  by  agreement,' '  with  respect  to  the  purchase-money  £>  this  ac?P  y 
or  compensation  coming  to  parties  having  limited  interests, 
or  prevented  from  treating,  or  not  making  title,'  and  all 
other  provisions  of  the  said  act  applicable  to  and  in  the 
case  of  the  purchase  of  lands  by  agreement,  shall  be  appli- 
cable to  the  purchase  of  the  tithe  rentcharge  arising  witnin 
theparish  under  this  act" 

The  act  contains  in  the  first  schedule  a  Ions  list  of 
livings  to  which  the  powers  before  headed  (A)  apply. 
There  is  no  schedule  of  the  livings  subject  to  the  powers 
headed  (B). 

It  is  not  necessary  to  refer  to  the  pope's  presentation  to  Pope's  former 
benefices  before  the  reformation  statutes,  or  to  the  pro-  powers  of  pre- 
visions in  the  earlier  statutes  restraining  those  presen-  teneficei? 
tations.     It  will  be  enough  to  say  that  these  provisions 
are  contained  in  25  Edw.  3,  st.  4;  38  Edw.  3,  st.  2; 

(p)  His  office  is   at  Quality  (g)  No  general  orders   have 

Court,  Chancery  Lane,  W.C.  been  issued. 
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3  Ric.  2,  c.  3;  7  Ric.  2,  c.  12;  12  Ric.  2,  c.  15;  13 
Ric.  2,  st.  2,  cc.  2,  3 ;  and  16  Ric.  2,  c.  5. 

The  present  law  as  to  presentations  by  papists  is  as 

follows : — 

Papists  shall         By  3  Jac.  1,  c.  5, 8. 13,  "Every  person,  being  a  popish 

benefiownt  to    recU8an*  convict,  shall  be  utterly  disabled  to  present  to  any 

3  Jac.  l,  c  5.    benefice  with  cure  or  without  cure,  prebend  or  any  other 

ecclesiastical  living ;  or  to  collate  or  nominate  to  any  free 
school,  hospital  or  donative,  or  to  grant  any  avoidance  of 
any  benefice,  prebend  or  other  ecclesiastical  living." 

"  And  the  chancellor  and  scholars  of  the  University  of 
Oxford,  so  often  as  any  of  them  shall  be  void,  shall  have 
the  presentation,  nomination,  collation  and  donation  of  and 
to  every  such  benefice,  prebend  or  ecclesiastical  living, 
school,  hospital  and  donative  in  the  counties  of  Oxford, 
Kent,  Middlesex,  Sussex,  Surry,  Hampshire,  Berkshire, 
Buckinghamshire,  Gloucestershire,  Worcestershire,  Staf- 
fordshire, Warwickshire,  Wiltshire,  Somersetshire,  Devon- 
shire, Cornwall,  Dorsetshire,  Herefordshire,  Northampton- 
shire, Pembrokeshire,  Caermarthenshire,  Brecknockshire, 
Monmouthshire,  Cardiganshire.  Montgomeryshire,  the  city 
of  London,  and  in  every  city  and  town  being  a  county  of 
itself  within  any  of  the  limits  and  precincts  of  any  of  the 
counties  aforesaid,  as  shall  happen  to  be  void  during  such 
time  as  the  patron  thereof  shall  be  a  recusant  convict  as 
aforesaid." 

"  And  the  chancellor  and  scholars  of  the  University  of 
Cambridge  shall  have  the  presentation,  nomination,  colla- 
tion and  donation  of  and  to  every  such  benefice,  prebend, 
or  ecclesiastical  living,  school,  hospital  and  donative  within 
the  counties  of  Essex,  Hertfordshire,  Bedfordshire,  Cam- 
bridgeshire, Huntingdonshire,  Suffolk,  Norfolk,  Lincoln- 
shire, Rutlandshire,  Leicestershire,  Derbyshire,  Notting- 
hamshire, Shropshire,  Cheshire,  Lancashire,  Yorkshire, 
the  county  of  Durham,  Northumberland,  Cumberland, 
Westmoreland,  Radnorshire,  Denbishire,  Flintshire,  Car- 
narvonshire, Angleseyshire,  Merionethshire,  Glamorgan- 
shire, and  in  every  city  and  town  being  a  county  of  itself 
within  the  limits  and  precincts  of  any  of  the  said  counties, 
as  shall  happen  to  be  void  during  such  time  as  the  patron 
thereof  shall  be  a  recusant  convict  as  aforesaid." 

"  Provided,  that  neither  of  the  said  chancellors  nor 
scholars  of  either  of  the  said  universities  shall  present  or 
nominate  to  any  benefice  with  cure,  prebend,  or  other  eccle- 
siastical living,  any  such  person  as  shall  then  have  any 
other  benefice  with  cure  of  souls ;  and  if  any  such  presen- 
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tation  or  nomination  shall  be  made  of  Any  such  person  so 
beneficed,  the  same  shall  be  void." 

Being  a  Popish  Recusant  convict.] — And  this  whether 
he  be  convicted  before  the  avoidance  or  after;  for  the 
words  are  general,  that  the  university  shall  present  so  often 
as  any  such  benefices  shall  be  void ;  and  avoidances  before 
conviction  are  within  the  same  mischief  as  avoidances 
after ;  and  it  would  be  a  hard  construction  that  general 
words  shall  not  be  extended  to  remedy  all  cases  which  are 
within  equal  mischief  (r). 

Shall  be  utterly  disabled."] — They  were  utterly  disabled 
before,  by  being  made  excommunicate,  in  sect.  2,  as  was 
observed  by  Finch,  solicitor,  in  the  case  of  Knight  v. 
Dauncer  ;  and  therefore,  of  what  force  soever  institution  or 
induction,  when  given  upon  such  a  presentation,  may  be 
against  strangers,  there  is  no  doubt  but  the  bishop  may 
refuse  to  give  it,  and  take  the  benefit  of  the  lapse,  in  case 
no  other  presents  who  hath  right,  and  is  capable  of  present- 
ing. For  that  the  bishop  in  this  case,  as  in  others,  hath 
right  to  lapse,  appears  from  hence,  that  the  statute  intended 
no  more  than  to  put  the  universities  in  the  place  of  the 
patron,  all  rights  which  belong  to  others  remaining  as  they 
were  before  (*). 

To  present] — Hereby  the  patron  is  only  disabled  to 
present ;  and  he  continues  patron  as  to  all  other  purposes ; 
and  therefore  he  shall  confirm  the  leases  of  the  incum- 
bent (t). 

Or  to  grant  an  Avoidance.] — But  such  person,  by  being 
disabled  to  grant  an  avoidance,  is  no  way  hindered  from 
granting  the  advowson  itself  in  fee,  or  for  life  or  years 
bond  fide  and  for  good  consideration  (u). 

And  the  Chancellor  and  Scholars.] — The  two  clauses 
which  give  this  benefit  to  the  universities  respectively,  are 
private  clauses,  whereof  the  judges,  without  pleading  of 
them,  cannot  take  notice  (x). 

So  often  as  any  of  them  shall  be  void.]  —But  if  an  ad- 
vowson or  avoidance,  belonging  to  such  a  person,  come 
into  the  king's  hands,  by  reason  of  an  outlawry,  or  convic- 
tion of  recusancy,  or  the  like,  the  king,  and  not  the  univer- 
sity, shall  present  (y). 

During  such  Time  as  the  Patron  thereof  shall  be  a 
Recusant  convict] — When  the  presentation  for  that  turn 
is  vested  in  the  university,  although  afterwards  the  recu- 


(r)  Comyns,  182  ;  Gib*.  771.  (u)  Ibid. 

(«)  Gibs.  771.  (*)  10  Co.  57. 

It)  1  Haw.  32.  (y)  1  Haw.  32. 
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eant  conforms  himself,  or  dies,  yet  the  university  shall 

present  (z). 

ProviMoiis^as        By  1  Will.  &  Mar.  c.  26,  s.  2,  "  Where  any  person 

l  ^H?.8&  Mar.  »hall  he  seised  or  possessed  of  any  advowson,  right  of  pre- 

c  26.  sentation,  collation  or  nomination  to  any  such  ecclesiastical 

living,  free  school,  or  hospital,  as  aforesaid,  in  trust  for  any 
papist  or  popish  recusant,  who  shall  be  convicted  or  dis- 
abled, as  oy  the  3  Jac.  1,  c.  5,  or  by  this  act,  he  shall  be 
disabled  to  present,  nominate,  or  collate  to  any  such  eccle- 
siastical living,  free  school  or  hospital,  or  to  grant  any 
avoidance  thereof,  and  such  presentations,  nominations, 
collations,  and  grants  shall  be  void ;  and  the  universities 
shall  proceed  as  if  such  recusant  convict  or  disabled  were 
seised  or  possessed  thereof." 

"  And  if  any  trustee  or  mortgagee,  or  grantee  of  any 
avoidance  shall  present,  nominate,  or  collate,  or  cause  to 
be  presented,  nominated,  or  collated,  any  person  to  any 
such  ecclesiastical  living,  free  school  or  hospital  whereof 
the  trust  shall  be  for  any  recusant  convict  or  disabled, 
without  giving  notice  of  the  avoidance  in  writing  to  the 
vice-chancellor  within  three  months  next  after  the  avoid- 
ance, he  shall  forfeit  500/.  to  the  respective  chancellor  and 
scholars  of  the  university  to  whom  the  presentation,  nomi- 
nation or  collation  shall  belong." 

"  Provided,  that  the  said  chancellors  and  scholars  of 
either  university  shall  not  present  or  nominate  to  any 
benefice  with  cure,  prebend  or  other  ecclesiastical  living, 
any  person  as  shall  then  have  any  other  benefice  with  cure 
of  souls ;  and  if  any  such  presentment  shall  be  had  or 
made  of  any  such  person  so  beneficed,  the  same  shall  be 
utterly  void  (a). 

Refuse  or  forbear."] — In  the  case  of  Fitzherbert  v.  The 
University  of  Oxford,  the  party  was  summoned  to  take 
the  oaths,  but  refused  to  attend.  Upon  which  occasion  it 
was  declared  by  the  court,  that  the  judges  ought  to  be 
present  at  the  time  appointed,  and  if  they  are  not  there,  it 
is  a  good  excuse  for  the  party,  if  the  party  attends,  but 
there  is  no  necessity  that  the  justices  should  be  present 
if  the  party  does  not  come ;  it  is  sufficient  if  they  leave 
notice  at  the  place  to  give  them  notice  if  the  party  comes; 
and  the  party  himself  is  obliged  to  do  the  first  act,  namely, 
to  attend  at  the  time  and  place  appointed  (b). 

toroVi8feta,-aB         And  by  13  A?ne>  c-  13>  8-  x>  lt  »  nirthe*  enacted, 
lSiknnc  c.ni3.  "  ^at  evei7  papist  or  person  making  profession  of  the 

(a)  10  Co.  57.  Vict.  c.  109,  s.  1. 

(a)  The  residue  of  this  sec-  (&)  Comyns,  183. 

tion  was  repealed  by  32  &  33 
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popish  religion,  and  every  child  of  such  person  not  being 
a  protestant  under  the  age  of  twenty-one  years,  and  every 
mortgagee,  trustee  or  person,  any  way  intrusted,  directly 
or  indirectly,  mediately  or  immediately,  by  or  for  such 
papist  or  person  making  profession  of  the  popish  religion 
or  such  child  as  aforesaid,  whether  such  trust  be  declared 
by  writing  or  not,  shall  be  disabled  to  present,  collate  and 
nominate  to  any  benefice,  prebend  or  ecclesiastical  living, 
school,  hospital  or  donative,  or  to  grant  any  avoidance  of 
any  benefice,  prebend  or  ecclesiastical  living,  and  every 
presentment,  collation,  nomination  and  grant,  and  every 
admission,  institution  and  induction  thereupon,  shall  be 
void ;  and  the  universities  shall  have  the  presentation, 
nomination,  collation  and  donation." 

Sect.  2.  "  And  when  any  presentation  to  any  benefice 
or  ecclesiastical  living  shall  be  brought  to  any  archbishop, 
bishop  or  other  ordinary,  from  any  person  who  shall  be 
reputed  to  be,  or  whom  such  archbishop,  bishop  or  other 
ordinary  shall  have  cause  to  suspect  to  be  a  papist  or 
trustee  of  any  person  making  profession  of  the  popish  re- 
ligion, or  suspected  to  be  such,  such  archbishop,  bishop  or 
otner  ordinary  shall  tender  or  administer  to  every  such 
person  (if  present)  the  declaration  against  transubstantia- 
tion  of  the  25  Car.  2,  c.  2,  and  if  absent,  shall  by  notice 
in  writing  to  be  left  at  the  place  of  habitation  of  such  per- 
son, appoint  some  convenient  time  and  place  when  and 
where  such  person  shall  appear  before  such  archbishop, 
bishop  or  other  ordinary,  or  some  persons  to  be  authorized 
by  them,  by  commission  under  their  seal  of  office,  who 
shall,  upon  such  appearance,  tender  or  administer  the  said 
declaration  to  the  party  making  such  presentation ;  and  if 
he  shall  neglect  or  refuse  to  make  and  subscribe  the  decla- 
ration so  tendered,  or  shall  neglect  or  refuse  to  appear 
upon  such  notice,  such  presentation  shall  be  void ;  and  in 
such  case  the  archbishop,  bishop  or  other  ordinary  shall, 
within  ten  days  after  such  neglect  or  refusal,  send  and 
give  a  certificate  under  their  seal  of  office,  of  such  neglect 
or  refusal  to  the  vice-chancellor ;  and  the  presentation  to 
such  benefice,  for  that  turn  only,  shall  be  vested  in  the  re- 
spective chancellor  and  scholars." 

Sect.  3.  "  And  for  the  better  discoverv  of  secret  trusts 
and  fraudulent  conveyances  made  by  papists,  it  is  enacted, 
that  when  the  presentation  of  any  person  presented  to  any 
benefice  or  ecclesiastical  living,  shall  be  brought  to  any 
archbishop,  bishop  or  other  ordinary,  he  shall,  before  he 
give  institution,  examine  the  person  presented  upon  oath, 
whether  to  the  best  and  utmost  of  his  knowledge  and  be- 
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Provisions  as    Hef,  the  person  who  made  such  presentation  be  the  true 

13  Anne? c^  an(*  rea^  patron,  or  made  the  same  in  his  own  right,  or 
"  whether  he  be  not  mediately  or  immediately,  directly  or 
indirectly,  trustee  .or  any  way  intrusted  for  some  other, 
and  whom  by  name,  who  is  a  papist  or  maketh  profession 
of  the  popish  religion,  or  the  children  of  such,  or  for  any 
other  and  whom,  or  what  he  knows,  has  heard,  or  believes 
touching  the  same,  and  if  such  person  so  presented  shall 
refuse  to  be  examined,  or  shall  not  answer  directly,  the 
presentation  shall  be  void/' 

Sect.  4.  "  And  the  chancellors  and  scholars  of  the  re- 
spective universities,  to  whom  the  presentation  to  such 
benefices  and  ecclesiastical  livings  shall  belong,  in  case 
the  rightful  patrons  had  been  popish  recusants  convict, 
and  their  presentees  or  clerks,  may,  for  the  better  disco- 
very of  such  secret  and  fraudulent  trusts,  exhibit  their  bill 
in  any  court  of  equity,  against  such  person  presenting,  and 
such  person  as  they  have  reason  to  believe  to  be  the  cestui 
que  trust  of  the  advowson,  or  any  other  person  whom  they 
have  cause  to  suspect  may  be  able  to  make  apy  other  or 
further  discovery  of  such  secret  trust  and  practices,  to 
which  bill  the  defendants,  being  duly  served  with  process 
of  the  court,  shall  forthwith  directly  answer ;  and  if  they 
shall  refuse  or  neglect  to  answer,  in  such  time  as  shall  be 
appointed  by  the  court,  the  bill  shall  be  taken  pro  con- 
fesso,  and  be  allowed  as  evidence  against  such  person  so 
neglecting  and  refusing,  and  his  trustees,  and  his  or  their 
clerk ;  provided  that  every  person  having  fully  answered 
such  bill,  and  not  knowing  of  any  such  trust,  shall  be 
entitled  to  his  costs  to  be  taxed  according  to  the  course  of 
the  court." 

Sect.  5.  "  And  the  court  where  any  quare  impedit  shall 
be  depending,  at  the  instance  of  the  said  chancellor  and 
scholars,  or  their  clerk,  being  plaintiffs  or  defendants  in 
such  suit,  by  motion  in  open  court,  may  make  a  rule  or 
order  requiring  satisfaction  upon  the  oath  of  such  patron 
and  his  clerk,  who  in  the  said  suit  shall  contest  the  right 
of  the  university  to  present,  by  examination  of  them  in 
open  court,  or  by  commission  under  the  seal  of  such  court 
for  the  examination  of  them,  or  by  affidavit  as  the  said 
court  shall  find  most  proper,  in  order  to  the  discovery  of 
any  secret  trusts,  frauds  or  practices  relating  to  the  said 
presentation  ;  and  if  it  appear  to  the  court,  upon  the  exa- 
mination of  such  patron  or  clerk,  that  the  said  patron  is 
but  a  trustee,  then  they  shall  discover  who  the  person  is 
and  where  he  lives,  and  upon  their  refusal  to  make  such 
discovery,  or  to  give  satisfaction  as  aforesaid,  they  shall 
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be  punished  as  guilty  of  a  contempt  of  the  court ;  and  if 
the  said  patron  or  his  clerk  shall  discover  the  person  for 
whom  the  said  patron  is  a  trustee,  then  the  court,  on  a 
motion  made  in  open  court,  shall  make  a  rule  or  order, 
that  the  person  for  whom  the  patron  is  a  trustee,  shall,  in 
the  said  court,  or  before  commissioners  to  be  appointed 
for  that  purpose  under  the  seal  of  the  said  court,  make 
and  subscribe  the  declaration  against  transubstantiation  of 
the  25  Car.  2,  c.  2,  and  likewise,  on  pain  of  incurring  a 
contempt  of  the  said  court,  shall  give  such  further  satis- 
faction upon  oath  relating  to  the  said  trust  as  the  court 
shall  think  fit ;  and  such  person  so  required  to  make  and 
subscribe  the  said  declaration,  and  refusing  or  neglecting 
so  to  do,  shall  be  esteemed  as  a  popish  recusant  convict 
in  respect  of  such  presentation." 

Sect.  6.  "  And  the  answer  of  such  patron  and  the  per- 
son for  whom  he  is  intrusted,  and  his  and  their  clerk  or 
any  of  them,  and  their  examinations  and  affidavits  taken 
as  aforesaid  by  order  of  any  court  where  such  quare  im- 
pedit  shall  be  depending,  pr  by  any  archbishop,  bishop  or 
other  ordinary,  or  the  commissioners  as  aforesaid,  which 
examinations  shall  therefore  be  reduced  into  writing  and 
signed  by  the  party  examined,  shall  be  allowed  as  evidence 
against  such  patron  so  presenting  and  his  clerk." 

Sect.  7.  "  Provided,  that  no  such  bill,  nor  any  disco- 
very to  be  made  by  any  answer  thereunto,  or  to  any  such 
examination  as  aforesaid,  shall  be  made  use  of  to  subject 
any  person  making  such  discovery  or  not  answering  such 
bill,  to  any  penalty  or  forfeiture,  other  than  the  loss  of  the 
presentation  then  in  question." 

Sect.  8.  "  And  in  case  of  any  such  bill  of  discovery 
exhibited  by  the  chancellor  and  scholars  or  their  pre- 
sentee, no  lapse  shall  incur,  nor  plenarty  be  a  bar  against 
them,  in  respect  of  the  benefice  or  ecclesiastical  living 
touching  which  such  bill  shall  be  exhibited,  till  after  three 
months  from  the  time  that  the  answer  to  such  bill  shall  be 
put  in,  or  the  same  be  taken  pro  confesso,  or  the  prose- 
cution thereof  deserted,  provided  that  such  bill  be  exhi- 
bited before  any  lapse  incurred." 

Sect.  9»  "  And  the  chancellor  and  scholars  may  sue  a 
writ  of  quare  impedit  by  the  name  of  chancellor  and  scho- 
lars, or  by  their  proper  names  of  incorporation  at  their 
election." 

Sect.  10.  "  And  in  case  of  any  such  trust  confessed  or 
discovered  by  any  answer  to  such  bill  or  such  examination 
as  aforesaid,  the  court  may  enforce  the  producing  of  the 
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deeds  relating  to  the  said  trusts,  by  such  methods  as  they 

Bhall  find  proper." 

FroYisionsas         And  by  11  Geo.  2,  c.  17,  s.  5,  it  is  farther  enacted, 

to  papists  in      «  That  every  grant  to  be  made  of  any  advowson  or  right 

u  Geo.  2,  c.  17.  0f  presentation,  collation,  nomination  or  donation  of  and 

to  any  benefice,  prebend  or  ecclesiastical  living,  school, 
hospital  or  donative,  and  every  grant  of  any  avoidance 
thereof,  by  any  papist  or  person  making  profession  of  the 
popish  religion,  whether  such  trust  be  declared  by  writing 
or  not,  shall  be  null  and  void,  unless  such  grant  be  made 
bond  fide  and  for  a  full  and  valuable  consideration  to  and 
for  a  protestant  purchaser,  and  merely  and  only  for  the 
benefit  of  a  protestant ;  and  every  such  grantee  or  person 
claiming  under  any  such  grant  shall  be  deemed  to  be  a 
trustee  for  a  papist  or  person  professing  the  popish  reli- 
gion within  the  aforesaid  act  of  13  Anne,  c.  13;  and  all 
such  grantees,  and  persons  claiming  under  such  grants, 
and  their  presentees,  shall  be  compelled  to  make  such  dis- 
covery relating  to  such  grants  and  presentations  made 
thereupon,  and  by  such  methods,  as  by  the  said  act.  And 
every  devise  to  be  made  by  any  papist  or  person  professing 
the  popish  religion,  of  any  such  advowson  or  right  of  pre- 
sentation, collation,  nomination  or  donation  or  any  such 
avoidance,  with  intent  to  secure  the  benefit  thereof  to  the 
heirs  or  family  of  such  papist  or  person  professing  the 
popish  religion,  shall  be  null  and  void ;  and  all  such  de- 
vises, and  persons  claiming  under  such  devises,  and  their 
presentees,  shall  in  like  manner  be  compelled  to  discover, 
whether  to  the  best  of  their  knowledge  and  belief,  such 
devises  were  not  made  to  the  said  intent." 
Where  a  pa-  But  where  a  papist  is  seised  of  an  advowson  as  tenant 

pist  is  tenant  in  common  with  another  person  who  is  not  disqualified 
wifo  "qwulfied  to  Present>  the  right  of  presentation  is  in  such  person 
patron.  alone ;  for  the  right  of  presentation  is  given  to  the  uni- 

versities by  the  foregoing  statutes,  only  where  one  patron, 
or  all  who  have  the  right  of  patronage,  is  or  are  disabled 
by  professing  the  Roman  Catholic  religion,  and  not  in  the 
case  where  one  papist  patron  is  disabled  and  another 
patron  is  not  (J). 

It  should  perhaps  be  here  noticed  that  as  to  the  patron- 
age of  Presbyterian  livings  in  Scotland,  10  Anne,  c.  21, 
In  Scotland  enacts  by  sect.  7  as  follows :  "  And  whereas  the  right  of 
known  or  bus-  patronage  of  churches  may  belong  to  papists,  be  it  there- 
P®0^  Papifte  iore  enacted,  That  any  person  or  persons,  known  or  sus- 
f ormuU  before  Pected  to  be  papists,  and  who  have  a  right  of  presenting 

(6)  Edwards  v.  Bishop  of  Exeter,  5  Bing.  N.  C.  652. 
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ministers,  shall  be  obliged,  at  or  before  his  or  their  signing  they  present, 
any  presentation,  to  purge  himself  of  popery  by  taking  o*«^dae  the 
and  signing  the  formula  contained  in  the  tnird  act  of  the  shall  be  void, 
parliament  of  Scotland,  held  in  the  year  one  thousand  and  her  Ma- 
seven  hundred,  intituled  'An  Act  for  preventing   the  1***7*  be-™*! 
Growth  of  Popery,'  and  in  case  such  popish  patron  or  *"— »■ 
patrons  shall  refuse  to  take   and  subscribe  the  formula 
aforesaid,  the  same  being  tendered  to  him  or  them  by  the 
sheriff  of  the  shire,  Stewart  of  the  stewartry,  or  any  two 
or  more  justices  of  the  peace  within  their  respective  juris- 
diction,  who  are  hereby  empowered  to  administer  the 
same,  the  presentation,  and  the  right  of  disposing  the  va- 
cant stipends  shall,  for  that  time,  belong  to  her  majesty, 
her  heirs  and  successors,  who  may  present  any  qualified 
person  or  persons  within  six  months  after  such  neglect  or 
refusal ;   any  thing  in  this  present  act  or  any  other  act 
to  the  contrary  notwithstanding." 

All  these  provisions  are  confirmed  by  10  Geo.  4,  c.  7, 
ss.  15,  16,  17,  and  18. 


Sect.  4. — Circumstances  attending  Presentations. 

We  have  now  to  consider : — 

1.  Who  may  be  presented. 

2.  Within  what  time. 

3.  How  presentations  may  be  made. 

4.  What  is  the  form  of  it. 

5.  Whether  and  how  it  may  be  revoked. 

It  seems  that  an  alien,  who  is  a  priest,  may  be  presented  Whether  an 
to  a  church  (c).  #  #  $ZS2L  * 

The  supposed  reason  was,  that  they  being  spiritual  per- 
sons,  would  not  adhere  to  our  enemies  in  time  of  war;  but 
the  contrary  was  found  by  practice  (rf).  By  13  Ric.  2, 
st.  2  and  1  Hen.  5,  c.  7,  frenchmen  were  disabled  to  have 
benefices  in  England.  And  the  words  of  Lord  Coke  (e) 
are,  "  Upon  consideration  had  of  the  statutes  3  Ric.  2, 
7  Hen.  4,  1  Hen.  5,  Rot.  Par.  6  Hen.  4,  nu.  48,  and 
4  Hen.  6,  nu.  29,  if  an  alien  or  stranger  born  be  presented 
to  a  benefice,  the  bishop  ought  not  to  admit  him,  but  may 
lawfully  refuse  him,  which  we  have  added,  for  that  the 
abridgments  or  late  impressions  may  deceive  you." 

In  Dr.  Seatorts  case  (8  Jac.  1),  who  was  born  in  Scot- 

(c)  2  Roll.  Ab.  348 ;  17  Vin.         (d)  Wats.  c.  20. 
Ab.  330.  0)  4  Inst  338. 
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Whether  an 
alien  may  be 
presented. 


A  layman  or  a 
deacon. 


Begins  pro- 
fessor of  civil 
law  in  Oxford. 


A  pluralist. 


Acceptance  of 
preferment 
contrary  to  this 
act  racates  the 


land  before  the  union  of  the  two  realms,  it  was  adjudged, 
that  he  was  capable  to  be  presented  to  a  benefice  in  Eng- 
land ;  and  so  it  was  said  it  would  have  been,  if  he  had 
been  born  in  Flanders,  Spain,  or  within  any  other  king- 
dom, friend  and  in  league  with  the  kingdom  of  England ; 
as  the  Bishop  of  Spalato,  who  was  preferred  to  the  deanery 
of  Windsor,  and  enjoyed  the  same.  And  it  was  said,  that 
such  incumbent  might  maintain  any  action,  real,  personal 
or  mixed,  for  anything  concerning  the  glebe  or  the  posses- 
sions of  the  church,  as  priors  aliens  might  have  done :  for 
although  he  be  an  alien  born  out  of  the  king's  dominions, 
yet  he  brings  his  action,  not  in  his  own  right,  but  in  the 
right  of  his  church ;  not  in  his  natural,  but  in  his  politic 
capacity ;  and  therefore  the  action  will  lie  (/). 

It  seems  that  a  deacon,  or  even  a  layman,  may  be  pre- 
sented ;  but  he  must  be  made  a  priest  before  he  can  be 
instituted.  For  by  the  statute  of  the  14  Car.  2,  c.  4,  none 
but  priests  only,  ordained  according  to  the  form  and  man- 
ner by  the  Book  of  Common  Prayer  prescribed,  are 
capable  to  be  admitted  to  any  parsonage,  vicarage,  bene- 
fice, or  other  ecclesiastical  promotion  or  dignity  whatso- 
ever. Till  a  very  recent  statute  there  was  one  only 
exception,  namely,  the  king's  professor  of  law  within  the 
University  of  Oxford,  who  might  hold  the  prebend  of 
Shipton,  in  the  cathedral  church  of  Salisbury,  although  he 
was  but  a  layman  (g\ 

Before  this  act,  it  a  layman  were  presented,  instituted 
and  inducted,  he  was  parson  de  facto  (h).  For  it  was  not 
like  the  presentment,  &c.  of  a  woman,  which  was  a  nullity, 
as  her  incapacity  was  apparent.     But  he  might  be  de- 

E rived  (t).  But  acts  done  by  him,  while  parson,  were 
inding,  as  marriages,  leases,  &c.  (k). 
For  a  presentee  to  have  another  benefice,  although  it  be 
above  the  value  of  8/.  a  year  in  the  king's  books,  is  no 
cause  of  refusal,  for  that  is  at  his  own  peril,  and  the  former 
benefice  only  becomes  void  in  such  case  (/>  According  to 
the  old  law,  by  induction  to  a  second  benefice,  the  first  is 
ipso  facto  voided  (m) ;  but  now  it  is  enacted  by  the  11th 
section  of  1  &  2  Vict.  c.  106,  that "  If  any  spiritual  person, 
holding  any  cathedral  preferment  or  benefice,  shall  accept 
any  other  cathedral  preferment  or  benefice,  and  be  admitted, 


(f)  Hughes,  c.  10  ;  17  Vin. 
331,  pi.  4,  5  ;  Parson's  Law,  Ed. 
1683,  p.  83. 

(g)  The  late  Dr.  Philliraore 
was  the  last  prebendary. 

(h)  Hob.  149. 


(i)   Cro.  Car.  65. 
\k)  Cro.  Eliz.  775. 
(0  God.  271 ;  Wats.  c.  20. 
(m)  See  Cro.  Eliz.  601,  Ar- 
miger  y.  Holland. 
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instituted  or  licensed  to  the  same  contrary  to  the  provi-  former  prefer* 
sions  of  this  act,  every  cathedral  preferment  or  benefice  so  y?n^  l  ™ 
previously  held  by  him  shall  be  and  become  ipso  facto  void, 
as  if  he  had  died  or  had  resigned  the  same,  any  law,  statute, 
canon,  usage,  custom  or  dispensation  to  the  contrary  not- 
withstanding ;  and  if  any  spiritual  person  holding  any  two 
or  more  benefices  shall  accept  any  cathedral  preferment  or 
any  other  benefice,  or  if  any  spiritual  person  holding  two 
or  more  cathedral  preferments  shall  accept  any  benefice,  or 
if  any  spiritual  person  holding  any  cathedral  preferment  or 
preferments,  and  benefice  or  benefices,  shall  accept  another 
benefice,  he  shall,  before  he  is  instituted,  licensed,  or  in 
any  way  admitted  to  the  said  cathedral  preferment  or  bene- 
fice, in  writing  under  his  hand  declare  to  the  bishop  or 
bishops,  within  whose  diocese  or  dioceses  any  of  the  cathe- 
dral preferments  or  benefices  previously  holden  by  him  are 
situate,  which  cathedral  preferment  and  benefice,  or  which 
two  benefices  (such  two  benefices  being  tenable  together 
under  the  provisions  of  this  act),  he  proposes  to  hold  to- 
gether, and  a  duplicate  of  such  declaration  shall  by  such 
spiritual  person  be  transmitted  to  the  registry  of  the  diocese 
and  be  there  filed ;  and  immediately  upon  any  such  spiri- 
tual person  being  instituted,  licensed  or  in  any  way  ad* 
mitted  to  the  cathedral  preferment  or  benefice  which  he 
shall  have  accepted  as  aforesaid,  such  cathedral  preferment 
or  preferments,  benefice  or  benefice's  as  he  previously  held, 
ana  as  he  shall  not  as  aforesaid  have  declared  his  intention 
to  hold,  or  such  benefice  as  shall  not  be  tenable  under  the 
provisions  of  this  act  with  such  newly-accepted  benefice, 
shall  be  and  become  ipso  facto  void,  as  if  he  had  died  or 
had  resigned  the  same ;  and  if  such  spiritual  person  shall  in 
any  such  case  refuse  or  wilfully  omit  to  make  such  declara- 
tion as  aforesaid  every  cathedral  preferment  and  benefice 
which  he  previously  held  shall  be  and  become  ipso  facto 
void  as  aforesaid :  Provided  always,  that  nothing  herein 
contained  shall  be  construed  to  affect  the  provision  herein- 
before made  with  respect  to  archdeacons,  or  with  respect 
to  spiritual  persons  holding,  with  any  cathedral  prefer- 
ment, and  with  or  without  a  benefice,  offices  in  the  same 
cathedral  or  collegiate  church." 

No  person  may  present  himself;  and  this  is  according  Whether  a 
to  the  rule  of  the  canon  law(n).     But  the  books  of  manmaypre- 
common  law  say,  that  though  a  patron  cannot  present  8en    ""^ 

(n)  X.  3,  38,  26 ;  13  Hen.  8,  where  it  is  said  that  for  this 
14 ;  and  14  Hen.  8, 2,  in  Hector's  reason  a  dean  and  chapter  can- 
case,  Br.  Ab.  Corporations,  34,      not  present  the  dean. 
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Whether  &  himself  in  form,  yet  he  may  offer  himself  to  the  ordinary, 
maJ°faJ  PJ6"  and  pray  to  be  admitted,  and  that  such  admission  may  be 
sen    unse  .     gOQ£    |juj.  ^he  more  legal  and  regular  way  is,  to  make 

over  the  right  to  some  other  before  the  avoidance.  And 
the  same  books  do  also  agree,  that  where  the  right  of  pre- 
senting is  vested  in  more  persons  than  one  (as  in  the  case 
of  joint  tenants,  or  joint  executors),  a  presentation  of  one 
of  them  made  by  the  rest  is  good  (o).  So  if  two  executors 
present  a  third  (p). 
Whether  the  By  a  decretal  epistle  of  Pope  Alexander  the  Third,  it 
son  next  im-     {B  enjoined,  that,   "if  any  sons  of  presbyters  do  hold 

mediately  after    r       S         •        l-  l   ii  •     r  a.\.         j*j 

his  father.        churches,  in  which  their  lathers  did  serve  as  parsons  or 

vicars,   without  any  other    intervening;    they   shall  be 
removed,  whether  they  were  born  in  the  priesthood  or 

not"(y). 

This  epistle  was  addressed  to  the  Archbishop  of  Canter- 
bury, and  it  is  remarkable  that  most  of  the  epistles  on  this 
subject  are  addressed  to  English  bishops,  although  the 
rule  is  not  observed  here. 

Whether  they  were  born  in  the  Priesthood  or  notJ\ — All 
the  children  of  clergymen  before  the  Reformation  were  not 
illegitimate ;  for  a  priest  might  have  had  children  before  he 
entered  into  any  orders,  or  whilst  he  was  in  the  inferior 
orders,  as  ostiary,  acolyth  or  exorcist.  For  albeit  the  sub- 
deacon  was  charged  to  relinquish  his  wife,  yet  those  in 
inferior  orders  might  retain  them.  And  it  is  said,  that 
even  priests  were  generally  married  to  the  women  they 
kept  in  those  days;  and  though  they  kept  it  secret,  for 
fear  of  deprivation,  sometimes  till  their  death,  yet  they 
often  took  care  that  sufficient  evidence  of  their  being 
married  might  appear  after  their  death,  when  they  were  out 
of  the  reach  of  the  canon  law(r). 

"  Although  the  holy  fathers  did  so  abhor  the  possessing 
of  ecclesiastical  benefices  by  hereditary  right  that  they  for- 
bad the  succession  even  of  legitimate  children  into  their 
fathers'  churches ;  yet  some,  although  illegitimate,  do  pre- 
sume to  invade  such  churches  without  any  mediate  suc- 
cessor— we  do  ordain,  that  the  prelates  shall  not  presume 
immediately  to  institute  or  admit  any  such  into  the  bene- 


(o)  Gibs.  794  ;  Moore,  5 ;  Br. 
Ab.  Pres.  al.  Eg.  45.  The  case 
put  in  Brooke  contemplates  that 
one  of  the  joint-tenants  was  a 
priest,  and  declares  that  he  may 
be  rightly  presented  by  the  other 
joint- ten  ants. 

(p)  3  Bulstr.  43 ;  Amb.  101. 


Potter  v.  Chapman^  the  case  re- 
ferred to  (Ambler,  101),  seems 
to  show  that  in  Lord  Hardwicke's 
opinion  trustees  cannot  appoint 
one  of  themselves  unless  spe- 
cially designated  in  the  will. 

(?)  X.  1,17,  11. 

(r)  Johns.  101. 
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fices  which  their  fathers  had,  in  whole  or  in  part,  and  if 
any  such  have  obtained  the  like  benefices  they  shall  be 
deprived  (*). 

Without  any  mediate  Successor."] — For  one  intervening 
disjoints  and  breaks  the  succession" (t). 

In  whole  or  in  part.] — As  to  a  portion  or  pension  (u). 

"  Seeing  it  is  prohibited  by  law,  that  without  a  dispen- 
sation apostolical  the  sons  of  rectors  or  presbyters  shall  not 
succeed  to  the  churches  in  which  their  fathers  did  serve 
immediately  or  next  before,  and  such  benefices  are  void  if 
the  contrary  hereunto  shall  be  done;  we  do  command, 
that  the  prelates  shall  make  strict  inquiry  into  such  vacant 
churches,  and  take  order  therein  as  the  law  requires ;  tak- 
ing diligent  heed  that  for  the  future  they  admit  not  any 
such  persons  to  the  like  benefices  by  any  title  whatsoever, 
that  a  way  be  not  surreptitiously  opened,  contrary  to  right 
to  the  succession  of  Christ's  inheritance"  (ar). 

Without  a  Dispensation  apostolical/] — At  this  day,  with- 
out a  dispensation  from  the  Archbishop  of  Canterbury,  to 
whom  the  whole  right  of  dispensation  throughout  both  the 
provinces  is  transferred  by  the  statute  of  25  Hen.  8,  c.  21. 
JBy  virtue  of  which  statute,  in  little  more  than  fifty  years 
from  the  time  of  the  [Restoration  of  King  Charles  II., 
there  issued  out  of  the  faculty  office  no  less  than  three 
hundred  dispensations  of  this  kind  for  the  son  to  succeed 
the  fatherly). 

But  in  the  case  of  Stoke  v.  Sykes  (2  Car.  2)  it  was  held 
by  Dodderidge  and  Jones,  two  learned  judges,  that  this 
canon  was  not  received  here  (z). 

And  Mr.  Johnson  observes,  that  there  is  no  instance 
since  the  Reformation  of  any  clerk  deprived  for  succeed- 
ing his  father  without  a  dispensation.  And  indeed  the 
great  occasions  of  those  canons  against  the  son's  succeed- 
ing the  father  is  now  removed,  which  was  to  discourage 
the  marriage  of  priests,  as  one  may  see  by  the  aforesaid 
constitutions  (a). 

Though  the  patron  has  six  months  before  the  lapse  Within  what 
incurs,  yet  it  concerns  him  not  to  delay  presenting  till  the  time- 
six  months  be  almost  expired.     For  if  he  does  present  but 
one  week  before  the  six  months  be  ended,  the  ordinary 
may  pretend  that  he  has  not  time  to  examine  the  clerk. 
Or  if  the  ordinary  refuse  the  clerk  for  inability,  because  he 


i 


8)  Otho.  Athon.  47.  (y)  Giba.  796. 

t)  Athon.  47.  (*)  1  Stil.  250. 

(«)  Ibid.  (a)  Johns.  101. 
(x)  Peccham,  Lind.  45. 
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Within  what     is  unlearned,  or  the  like,  the  patron  will  not  have  time  to 
*m*-  present  anew  within  the  six  months,  but  laps*may  incur(A). 

But  per  Lord  Hardwicke,  C. — The  presentation  to  a  bene- 
fice may  be  at  any  time  within  the  six  months,  and  the 
ordinary  cannot  take  time  to  consider,  and  by  that  means 
a  lapse  incur,  unless  it  be  for  just  cause  of  refusal.  And 
the  patron  may  present  after  the  six  months  at  any  time 
before  the  ordinary  collates  (c). 

In  the  cases  in  which  notice  is  to  be  given,  the  patron 
neglecting  from  year  to  year  to  present,  lapse  does  not 
incur  to  the  ordinary ;  yet  if  in  such  case  a  stranger  does 
present,  and  his  clerk  is  instituted  and  inducted,  and  not 
interrupted  by  the  patron  until  six  months  (accounting 
from  L  induction)  be  expired,  the  patron  is  without 
remedy  for  that  turn ;  for  that  though  he  had  not  notice 
from  the  ordinary  of  the  avoidance  (for  which  reason  the 
ordinary  can  have  no  advantage  of  lapse),  yet  the  induc- 
tion of  the  stranger's  clerk  is  a  notorious  act,  of  which 
'  the  patron  as  well  as  the  country  might  have  taken 
notice  {d). 
Effec* of  .  But  if  a  bishop  does  collate  his  clerk  either  before  he  gives 

JS£      c        notice  of  an  avoidance  where  notice  is  to  be  given,  or  at 

any  time  within  the  six  months  limited  to  the  patron  to  fill 
his  church,  the  patron  may  at  any  time  after  present  his 
clerk ;  for  although  wrongful  collation  makes  such  a  ple- 
narty  as  shall  bar  the  lapse  to  the  metropolitan  and  king, 
yet  it  is  no  bar  to  the  true  patron ;  and  if  the  bishop  does 
admit  the  patron's  clerk,  the  other  is  out  ipso  facto  ;  and  if 
the  bishop  will  not  admit  him,  the  patron  may  as  well  then 
as  at  any  time  before  have  his  remedy  at  law  against  the 
bishop.  And  therefore  if  the  ordinary  collates  within  the 
patron's  six  months,  and  then  the  six  months  pass,  no  pre- 
sentation being  made  by  the  patron,  the  ordinary,  if  he 
will  have  the  benefit  of  a  lapse,  must  collate  of  new ;  for 
the  first  collation,  being  by  wrong,  cannot  by  time  be- 
come rightful,  and  therefore  does  not  put  the  patron  to  his 
quare  impedit,  for  that  it  was  but  as  a  provision  for  the 
time,  and  there  ought  to  be  a  new  act  before  it  shall  be  a 
good  collation  (e). 

If  a  church  or  benefice  be  of  the  patronage  of  the  king, 
or  he  has  a  right  of  presenting  thereto,  he  can  never  lose 
his  turn  to  the  ordinary,  by  his  neglect  of  preferring  his 
clerk  thereto.     And  in  case  the  king  does  not  present,  all 

(b)  Wats.  c.  12.  (d)  Wats,  c.  12  ;   Noy,  65  ; 

(c)  Wilson  v.  Dennison,  Amb.      Hob.  318. 

82.  (<0  Wats.  c.  12. 
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that  the  ordinary  can  do  is  to  sequester  the  profits  of  the 
church,  and  appoint  a  clerk  to  serve  the  cure  (f). 

Also  a  donative  remaining  void  never  goes  in  lapse,  but  Donatire. 
the  ordinary  may  compel  the  patron  to  fill  the  same  by 
ecclesiastical  censures  (g).     Unless  it  has  been  augmented 
by  the  governors  of  Queen  Anne's  Bounty,  for  then  it  shall 
lapse  in  like  manner  as  a  presentative  living. 

The  six  months  on  a  quare  impedit  are  understood  to 
be  six  calendar  months  (A).  The  statute  3  &  4  Will.  4, 
c.  29,  imposes  a  limitation  on  the  action  of  quare  impedit 
which  will  be  considered  presently. 

The  following  rules  are  laid  down  in  Comyn's  Digest,  Comyn's 
tit.  Esglise  (H.  10),  and  supported  by  cited  authorities.      J^g***- 

Every  common  person  ought  to  present  within  six 
months  after  the  church  becomes  void  by  the  death  of  the 
incumbent,  otherwise  the  presentation  lapses  to  the  bishop, 
though  the  patron  presents  and  his  clerk  is  refused  for  ina- 
bility. So  if  a  church  becomes  void  by  statute,  as  by  ac- 
ceptance of  a  plurality,  for  the  patron  ought  to  take  notice 
at  his  peril ;  or  by  certificate  of  the  bishop  for  non-pay- 
ment ci  tenths  according  to  the  statute.  So  if  a  church 
becomes  void  by  cession.  But  if  an  avoidance  be  by  re- 
signation or  deprivation,  the  six  months  do  not  commence 
till  notice  of  the  avoidance  be  given  by  the  ordinary  to  the 
patron,  even  though  the  patron  was  a  party  in  the  suit,  and 
it  must  be  given  by  the  ordinary  and  no  other  person. 
Though  the  bishop  dies,  lapse  does  not  occur  to  his  suc- 
cessor without  notice,  though  the  temporalities  are  in  the 
king's  hands;  and  if  the  presentee  does  not  read  the 
Thirty-nine  Articles,  and  the  church  by  13  Eliz.  c.  20, 
be  ipso  facto  void,  notice  must  be  given  before  lapse 
commences  (a). 

It  is  said  generally  in  all  the  books  that  presentation  whether  it 
may  be  made  either  by  word  or  by  writing.     If  it  be  by  may  be  by 
word,  the  patron  must  declare  in  the  presence  of  the  or-  wo   ' 
dinary ;  if  by  writing,  it  is  no  deed,  but  is  in  the  nature 
of  a  letter  missive  to  the  bishop  (k). 

But  where  a  corporation  aggregate  of  many  presents 
it  must  be  under  their  common  seal  (/). 

And  since  the  statute  of  frauds  and  perjuries  at  least  (m\ 
it  is  necessary  that  all  presentations  shall  be  in  writing  (n). 

(/)  Wats.  c.  12 ;  2  Inst.  273 ;  last  sentence  has  been  altered 

14  Hen.  7,  21 ;  Br.  Q.  J.  90.  by  28  &  29  Vict.  c.  122. 

{g)  Wats.  c.  12;  see  p.  322,  (k)  1  Inst.  120;  2  Roll. Abr.  353. 

supra.  (I)  Gibs.  794. 

(h)  2  Inst.  360 ;  3  Burr.  1455.  (m)  29  Car.  2,  c.  3. 

(t)  The  law  contained  in  this         (n)  3  Cruise's  Dig.  17. 
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Whether  it 
may  be  by 
word. 

Stamp  duty. 


And  by  the  stamp  acts  it  has  always  been  implied,  that 
they  shall  be  in  writing,  and  not  otherwise. 

By  33  &  34  Vict.  c.  97  (the  Stamp  Act,  1870),  s.  3, 
"From  and  after  the  commencement  of  this  act,  and 
subject  to  the  exemptions  contained  in  the  schedule  to 
this  act,  and  in  any  other  acts  for  the  time  being  in  force, 
there  shall  be  charged  for  the  use  of  her  Majesty,  her 
heirs  and  successors,  upon  the  several  instruments  speci- 
fied in  the  schedule  to  this  act,  the  several  duties  in  the 
said  schedule  specified,  and  no  other  duties." 

And  in  the  schedule  to  the  act  the  stamps  applicable 
to  the  entry  on  benefices  are  thus  set  forth : — 

"Appointment,  whether  by  way  of  donation,  presentation 
or  nomination,  and  admission,  collation  or  institution  to  or 
licence  to  hold — 

"Any  ecclesiastical  benefice,  dignity  or  promotion,  or 
any  perpetual  curacy. 

"  In  England. 

"  If  the  net  yearly  value  thereof  exceeds — 

£50  and  does  not  exceed  £100  • 

100  „                „            150  . 

150  „                „           200  . 

200  „                „            250  . 

250  „                „            300  . 
300 

"  And  also  (if  such  yearly  value  exceeds 
£300)  for  every  £100  of  such  yearly 
value  over  and  above  £200,  a  further 
duty  of 5 


£1 

0 

0 

2 

0 

0 

3 

0 

0 

4 

0 

0 

5 

0 

0 

7 

0 

0 

0     0 


€< 


Exemptions. 


Net  yearly 
value,  how  to 
be  ascertained 
and  deter- 
mined. 


Bnt  an  agree- 
ment to  pre* 
sent  does  not 


"  Admission,  collation,  institution  or  licence  proceeding 
upon  a  duly  stamped  donation,  presentation  or  nomina- 
tion." 

And  by  sect.  37,  "  The  net  yearly  value  of  an  ecclesias- 
tical benefice,  dignitv  or  promotion,  or  of  a  perpetual 
curacy  in  England,  whether  the  emoluments  thereof  consist 
of  money  or  of  produce,  or  partly  of  money  and  partly 
of  produce,  is  to  be  ascertained  and  determined  by  the 
certificate  of  the  ecclesiastical  commissioners  for  England, 
to  be  written  on  the  instrument  charged  with  duty. 

"  Provided  that  two  or  more  benefices,  or  a  benefice  and 
any  ecclesiastical  dignity  or  promotion  episcopally  or  per- 
manently united,  shall  be  deemed  one  benefice  only," 

An  instrument  not  under  seal  by  which  A.  agreed  with 
plaintiff  to  present  his  nominee  to  a  rectory  or  the  next 
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avoidance,  and  to  furnish  an  abstract  of  title  and  to  exe-  require  a 
cute   a   conveyance,   does   not  require    an   ad  valorem  »t*nip. 
stamp  (0). 

And  a  presentation  may  be  in  this  form  : —  Form  of  the 

To  the  most  reverend  father  in  God,  R.  by  Divine  Provi-  presentation. 
dence  Lord  Archbishop  of  Canterbury,  primate  of  all 
England  and  metropolitan :  (if  it  be  to  the  Archbishop 
of  x  ork,  the  word  "  all "  must  be  omitted ;  if  to  any  other 
bishop,  then  thus : — ) 

To  the  right  reverend  father  in  God,  R.  Lord  Bishop  of 

or  in  his  absence  to  his  vicar-general  in  spirituals, 

or  to  any  other  person  having  or  who  shall  have  sufficient 
authority  in  this  behalf,  I,  Sir  W.  P.,  baronet,  true  and 
undoubted  patron  of  the  rectory  of  the  parish  church  of 

[or,  of  the  vicarage  of J  in  the  county  of , 

and  in  your  diocese  of ,  now  vacant  by  the  death  [or 

resignation,  or  otherwise  as  the  case  shall  be]  of  A,  2?., 
the  last  incumbent  there,  do  present  unto  you  C.  D.  clerk, 
master  of  arts,  humbly  requesting  that  you  will  be  pleased 
to  admit  the  said  C.  D.  to  the  said  church,  and  to  institute 
and  to  cause  him  to  be  inducted  into  the  same,  with  all  its 
rights,  members  and  appurtenances,  and  to  do  and  execute 
all  other  things  in  this  behalf  which  shall  belong  to  your 
episcopal  office.  In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal,  the day  of in  the  year . 

Which  being  made  in  this  form,  if  the  bishop  be  in- 
hibited or  the  see  voided  before  institution  is  had  from 
the  immediate  bishop,  yet  the  presentation  is  good  to  the 
metropolitan  or  other  guardian  of  the  spiritualities  (p). 

If  a  corporation  in  presenting  mistakes  the  name  of  their 
foundation,  the  presentation  is  void ;  therefore  when  a  pro- 
vost did  present  by  the  name  of  the  provost  of  the  queen 
in  Oxon,  whereas  it  should  have  been  aula  scholarium 
regina  de  Oxon,  according  to  the  foundation,  it  was  ad- 
judged, that  by  reason  of  the  omission  of  the  woijl  scho- 
larium, several  presentations  did  not  make  an  usurpation, 
because  the  presentations  were  void  (q). 

Presentation,  though  duly  made  in  all  respects,  may  be  Whether  it 
revoked  or  varied.     As  to  the  power  of  revocation,  the  mayJ*L 
general  doctrine  of  the  books  seems  to  be,  that  none  but  reTO 
the  king  can  revoke,  which  he  may  do  at  any  time  before 
induction ;  as  he  may  also  present  a  second  clerk,  and 
such  presentation  shall  be  a  good  repeal  of  the  first,  es- 

(o)  Wilmot  v.  Wilkinson,  6  B.  (q)  M.  8  Jac.,  Dr.  Ayry  v.  Sir 

&  C.  606 ;  9  D.  &  R.  620.  Richard  Lovelace,  Wats.  c.  20; 

ip)  Wats.  c.  16.  Buht.  91. 
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Whether  it        pecially  if  care  is  taken  to  free  it  of  all  suspicion  of  being 
m^L  r°"        obtained  by  fraud  in  deceit  of  the  king,  by  making  express 

mention  of  the  first  presentation.  In  lite  manner,  if  the 
king  dies  before  the  induction  of  his  clerk,  this  is  said  to 
be  a  revocation  in  law.  And  the  general  consequence  of 
a  right  to  revoke  in  any  case  is,  an  obligation  upon  the 
bishop  not  to  admit  against  such  revocation  upon  pain  of 
being  a  disturber  (r). 

But  it  does  not  seem  to  be  clearly  settled  that  a  common 
person  also  may  not  revoke  a  presentation  before  admis- 
sion and  institution  thereupon.  And  in  the  case  of  Stoke 
and  Sykes  (3  Car.  2)  Dodderidge  said  that  the  civilians 
affirm  that  a  lay  patron  cannot  revoke  his  presentation,  but 
he  may  cumulando  variare,  and  so  the  ordinary  shall  have 
election  to  institute  which  of  them  he  will,  but  that  a 
spiritual  person  cannot  vary  at  all ;  but  he  said  that  by 
the  common  law  without  question,  a  patron  may  re- 
voke his  presentation  ( «),  and  that  it  was  the  opinion  of 
an  erudite  civil  lawyer  that  the  canon  did  not  hold  in  this 
church. 

And  what  is  said  in  the  books  that  the  king  only  can 
revoke,  seems  to  intend  after  institution,  the  cnurcn  not 
being  full  against  the  king  until  the  induction  ;  but  after 
institationTis  certain  a  common  person  cannot  revoke,  it 
being  then  too  late,  the  church  being  frill  with  respect  to 
him  by  the  institution. 

As  to  the  power  of  varying,  it  is  agreed  on  all  hands 
that  this  may  be  done  by  a  common  person  ;  that  is,  after 
one  clerk  has  been  presented,  he  may  (before  admission 
given)  present  another;  but  with  this  difference  from  a 
revocation,  that  where  a  patron  does  thus  vary  cumulando 
the  ordinary  may  choose  and  admit  which  of  the  clerks  he 
pleases  (t). 

But  this  power  of  varying  belongs  to  laymen  only,  and 
not  to  ecclesiastical  persons  of  any  kind ;  because  they  are 
supposed  in  law  to  be  competent  judges  of  the  sufficiency 
of  the  person,  and  do  therefore  proceed  by  judgment  and 
election  ;  and  whoever  elects  an  unfit  person  is  ipso  jure 
deprived  of  the  power  of  electing  («). 

This  distinction  between  laymen  and  ecclesiastical  per- 
sons is  to  be  found  in  the  Decretal  of  Gregory,  3,  38,  24, 
and  in  Lind.  215.  If  a  layman  present  two,  judicio  epis* 
copi  relinquendum  est ;  if  a  college  or  ecclesiastical  person 

(r)  Gibs.  795 ;  Wats.  c.  20 ;  (f)  Gibs.  795 ;  Wats.  c.  2a 

2  Roll.  183, 1.  40 ;  Dyer,  327.  (w)  Ibid. 

0)  Latch.  191. 
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present  two,    Qui  prior    est  tempore  jure  potior   esse 
videtur* 

But  late  cases  leave  no  doubt  that  a  lay  patron  may 
revoke  his  presentation,  and  it  should  seem  that  such  revo- 
cation cannot  be  void  for  simony  (x) ;  and  Mirehouse  is  of 
opinion  that  it  is  now  settled  that,  as  no  interest  is  vested 
before  institution,  a  lay  patron  may  revoke  (y). 

The  following  dicta  are  to  be  found  in  Comyn's  Digest,  Comyn's 
supported  by  cited  authorities,  tit.  Esglise  (H.  10).  The  Di«°8t- 
king  may  revoke  any  time  before  induction,  though  a 
letter  be  sent  to  the  archdeacon  to  induct,  and  on  the  second 
presentation  the  former  is  void  without  notice  to  the  ordi- 
nary. A  patroness,  though  a  spiritual  person,  as  an 
abbess,  might  vary  her  presentation,  for  she  is  no  more 
apprised  than  her  patron  of  the  sufficiency  of  her  clerk.  If 
the  king  make  a  second  presentation  without  mention  or 
revocation  of  the  former,  it  is  void ;  that  is  to  say,  if  it  be 
after  institution  to  the  former.  So  too,  if  the  second  pre- 
sentation be  obtained  by  deceit  or  covin  to  the  king,  it  is 
void. 


Sect.  5. — Examination  by  the  Ordinary. 

The  next  division  of  the  present  subject  relates  to  one 
of  the  most  important  features  in  the  government  of  the 
church,  namely,  the  duty  and  right  of  the  ordinary  to 
examine  the  presentee,  and,  if  he  be  found  unfit,  to  refuse 
him  institution. 

It  is  veiy  well  known,  as  observed  by  the  learned  Stil-  Original  right 
lingfleet,  that  in  the  settlement  of  this  church  of  England,  ^^J^ou 
the  bishops  of  the  several  dioceses  had  them  under  their 
own  immediate  care ;  and  that  they  had  the  clergy  living 
in  a  community  with  them,  whom  they  sent  abroad  to 
several  parts  of  their  dioceses,  as  they  saw  occasion  to 
employ  them ;  but  that  by  degrees  they  found  a  necessity 
of  fixing  presbyters  within  such  a  compass  to  attend  upon 
the  service  of  God  amongst  the  inhabitants ;  that  these 
precincts,  which  are  since  called  parishes,  were  at  first 
much  larger ;  that  when  lords  of  manors  were  inclined  to 
build  churches  for  their  own  conveniences,  they  found  it 
necessary  to  make  some  endowments  to  oblige  those  who 
officiated  in  their  churches  to  a  diligent  attendance ;  that 

(x)  Rogers  v.  Holled,  2  W.  AtL-Gen.  v.  Wyeliffe,  1  Ves.  80. 
Black.  1039.  This  is  the  leading  (y)  Mirehouse  on  Advowsons, 
case  on  the  subject;  see  also      157. 
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Original  right    upon  this,  the  several  bishops  were  very  well  content  to  let 

•** th* bbih***011  ^ose  Pafr°ns  have  the  nomination  of  persons  to  those 

churches,  provided  they  were  satisfied  of  the  fitness  of 
those  persons,  and  that  it  were  not  deferred  beyond  such  a 
limited  time.  So  that  the  right  of  patronage  is  really  but 
a  limited  trust ;  and  the  bishops  are  still  in  law  the  judges 
of  the  fitness  of  the  persons  to  be  employed  in  the  several 
parts  of  their  dioceses.  But  the  patrons  never  had  the 
absolute  disposal  of  their  benefices  upon  their  own  terms ; 
but  if  they  did  not  present  fit  persons  within  the  limited 
time,  the  care  of  the  places  did  return  to  the  bishop,  who 
was  then  bound  to  provide  for  them  (z). 

And  by  the  statute  oiArticuli  Cleri,  9  Edw.  2,  st.  1,  c. 
13,  it  is  enacted  as  follows :  "  It  is  desired  that  spiritual  per- 
sons, whom  our  lord  the  king  doth  present  unto  benefices 
of  the  church  (if  the  bishop  will  not  admit  them,  either  for 
lack  of  learning,  or  for  other  cause  reasonable)  may  not  be 
under  the  examination  of  lay  persons  in  the  cases  aforesaid, 
as  it  is  now  attempted,  contrary  to  the  decrees  canonical ; 
but  that  they  may  sue  unto  a  spiritual  judge  for  remedy, 
as  right  shall  require."  The  answer  :  "  Of  the  ability  of  a 
parson  presented  unto  a  benefice  of  the  church,  the  exami- 
nation belongeth  to  a  spiritual  judge ;  so  it  hath  been  used 
heretofore  and  shall  be  hereafter." 

Of  the  Ability  of  a  Parson  presented."] — De  idoneitate 
persona :  So  that  it  is  required  by  law  that  the  person 

E resented  be  idonea  persona;  for  so  be  the  words  of  the 
ing's  writ;  prasentare  idoneam  personam.  And  this 
idoneitas  consists  in  divers  exceptions  against  persons 
presented:  1.  Concerning  the  person,  as  if  he  be  under 
age,  or  a  layman.  2.  Concerning  his  conversation,  as  if 
he  be  criminous.  3.  Concerning  his  inability  to  dis- 
charge his  pastoral  duty,  as  if  he  be  unlearned,  and  not 
able  to  feed  his  flock  with  spiritual  food  (a). 

And  the  examination  of  the  ability  and  sufficiency  of  the 
person  presented  belongs  to  the  bishop,  who  is  the  eccle- 
siastical judge  ;  and  in  this  examination  he  is  a  judge,  and 
not  a  minister,  and  may  and  ought  to  refuse  the  person 
presented,  if  he  be  not  idonea  persona  (#). 

The  Examination  belongeth  to  a  Spiritual  JudgeJ] — 
Lord  Coke  says  that  in  some  cases,  notwithstanding  this 
statute,  idoneitas  persona  shall  be  tried  by  the  country,  or 
else  there  should  be  a  failure  of  justice,  which  the  law 
will  not  suffer ;  as  if  the  inability  or  insufficiency  be  alleged 

(*)  1  Still.  309 ;    Selden  on  (a)  2  Inst.  631. 

Tithes,  c.  12,  s.  2.  (b)  Ibid. 
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in  a  man  that  is  dead,  this  case  is  out  of  the  statute ;  for 
in  such  case  the  bishop  cannot  examine  him ;  and  conse- 
quently, though  the  matter  be  spiritual,  yet  shall  it  be 
tried  by  a  jury ;  and  the  court,  being  assisted  by  learned 
men  in  that  profession,  may  instruct  the  jury  as  well  of 
the  ecclesiastical  law  in  that  case,  as  they  usually  do  of  the 
common  law(c).  It  is  to  be  observed  that  Lord  Coke 
speaks  of  some  cases ;  what  these  cases  are  will  be  seen  by 
reference  to  the  subsequent  cases  of  Bex  v.  Archbishop  of 
Canterbury  and  Bishop  of  Exeter  v.  Marshall. 

And  so  it  hath  been  used  heretofore.] — So  as  this  act  is  Time  for 
a  declaration  of  the  common  law  and  custom  of  the  examination, 
realm  (d). 

By  a  constitution  of  Archbishop  Langton :  "  We  do  en- 
join* that  if  any  one  be  canonically  presented  to  a  church 
and  there  be  no  opposition,  the  bishop  shall  not  delay  to 
admit  him  longer  than  two  months,  provided  he  be  suffi- 
cient" (e). 

But  oy  Can.  95,  "  Albeit  by  former  constitutions  of  the  Canon  96. 
church  of  England,  every  bishop  hath  had  two  months 
space  to  inquire  and  inform  himself  of  the  sufficiency  and 
qualities  of  every  minister,  after  he  hath  been  presented 
unto  him  to  be  instituted  into  atiy  benefice,  yet  for  the 
avoiding  of  some  inconveniences,  we  do  now  abridge  and 
reduce  the  said  two  months  unto  eight  and  twenty  days 
only.  In  respect  of  which  abridgement  we  do  ordain  and 
appoint  that  no  double  quarrel  shall  hereafter  be  granted 
out  of  any  of  the  archbishop's  courts,  at  the  suit  of  any 
minister  whatsoever,  except  he  shall  first  take  his  personal 
oath,  that  the  said  eight  and  twenty  days  at  the  least  are 
expired  after  he  first  tendered  his  presentation  to  the 
bishop,  and  that  he  refused  to  grant  him  institution  there- 
upon, or  shall  enter  into  bonds  with  sufficient  sureties  to 
prove  the  same  to  be  true,  under  pain  of  suspension  of  the 
grantor  thereof  from  the  execution  of  his  office  for  half  a 
year  toties  quo  ties,  to  be  denounced  by  the  said  arch- 
bishop, and  nullity  of  the  double  quarrel  aforesaid  so 
unduly  procured,  to  all  intents  and  purposes  whatsoever. 
Always  provided,  that  within  the  said  eight  and  twenty 
days,  the  bishop  shall  not  institute  any  other  to  the  preju- 
dice of  the  said  party  before  presented,  sub  poena  nulli- 
tatis. 

Every  Bishop  hath  had."] — The  canon  mentions  bishops 
only,  because  institution  belongs  to  them  of  common 
right ;  but  it  must  also  be  understood  to  extend  to  others, 


a 


c)  2  Inst.  632.  («)  land.  138,  215. 

*)  2  Ibid. 
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who  have  this  right  by  privilege  or  custom,  as  deans, 
deans  and  chapters,  and  others  who  have  peculiar  juris- 
dictions. Concerning  whom  it  has  been  unanimously 
adjudged,  that  if  the  archbishop  shal}  give  institution  to 
any  peculiar  belonging  to  any  ecclesiastical  person  or  body, 
it  is  only  voidable  ;  because  they  being  not  free  from  his 
jurisdiction  and  visitation,  the  archbishop  shall  be  sup- 
posed to  have  a  concurrent  jurisdiction,  and  in  this  case 
only  to  supply  the  defects  of  the  inferiors  till  the  contrary 
appears.  But  if  the  archbishop  grant  institution  to  a 
peculiar  in  a  lay  hand,  it  is  null  and  void,  because  he  can 
have  no  jurisdiction  there  (/). 

To  inquire  and  inform  himself]  — In  answer  to  an  ob- 
jection made  that  the  bishop  ought  to  receive  the  clerk  of 
him  that  comes  first,  otherwise  he  is  a  disturber,  Hobart 
says  the  law  is  contrary ;  for  as  he  may  take  competent 
time  to  examine  the  sufficiency  and  fitness  of  a  clerk,  so 
he  may  give  convenient  time  to  persons  interested,  to  take 
knowledge  of  the  avoidance  (even  in  case  of  death,  and 
where  notice  is  to  be  taken  and  not  given)  to  present  their 
clerks  to  it.  Agreeable  to  what  is  held  elsewhere,  that  it 
was  a  good  plea  for  the  ordinary,  and  no  refusal  of  the 
clerk,  that  the  ordinary  having  other  business  commanded 
the  clerk  to  come  to  him  afterwards  to  be  examined ;  and 
that  the  clerk  not  returning  and  the  six  months  passing, 
the  ordinary  was  well  entitled  to  the  lapse  (g). 

Can.  39.  "  No  bishop  shall  institute  any  to  a  benefice 
who  hath  been  ordained  by  any  other  bishop,  except  he 
first  show  unto  him  his  letters  of  orders,  and  bring  him  a 
sufficient  testimony  of  his  former  good  life  and  behaviour, 
if  the  bishop  require  it ;  and,  lastly,  shall  appear  upon  due 
examination  to  be  worthy  of  his  ministry." 

Except  he  first  show  unto  him  his  Letters  of  Orders. — 
And  by  14  Car.  2,  c.  4,  no  person  shall  be  capable  to  be 
admitted  to  any  parsonage,  vicarage,  benefice,  or  other 
ecclesiastical  promotion  or  dignity  whatsoever  before  such 
time  as  he  shall  be  ordained  priest. 

And  bring  a  sufficient  Testimony  of  his  former  pood 
Life  and  Behaviour."] — By  the  ancient  laws  of  the  church, 
and  particularly  of  the  church  of  England,  the  four  things 
in  which  the  bishop  was  to  have  full  satisfaction  in  order 
to  institution,  were  age,  learning,  behaviour  and  orders. 
And  there  is  scarce  any  one  thing  which  the  ancient  canons 
of  the  church  more  peremptorily  forbid  than  the  admitting 
clergymen  of  one  diocese  to  exercise  their  functions  in 


(/)  Gibs.  804  ;  3  Lev.  212. 

(g)   Gibs.  804,  805 ;  3  Leon.  46  ;  Hob.  317. 
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another  without  first  exhibiting  the  letters  testimonial  and 
commendatory  of  the  bishop  by  whom  they  were  ordained. 
And  the  constitutions  of  the  archbishops  Reynolds  and 
Arundel  show  that  the  same  was  the  known  law  of  the 
English  Church,  to  wit,  that  none  should  be  permitted  to 
officiate  (not  so  much  as  a  chaplain  or  curate)  in  any 
diocese  in  which  he  was  not  born  or  ordained,  unless  he 
bring  with  him  his  letters  of  orders  and  letters  commenda- 
tory of  his  diocesan  (A). 

Notwithstanding  which,  in  the  case  of  Palmes  v.  The  Palmes  y. 
Bishop  of  Peterborough  (33  Eliz.)  on  a  quare  impedit  ^^OJL^tH  % 
brought  against  the  bishop,  the  bishop  pleaded  that  he  **  H9  - 
demanded  of  the  presentee  of  the  plaintiff  to  see  his  letters 
of  orders,  and  he  would  not  show  them ;  and  also  he  de- 
manded of  him  letters  missive  or  testimonial,  testifying 
his  ability :  and  because  he  had  not  his  letters  of  orders 
nor  letters  missive,  nor  made  proof  of  them  otherwise  to 
the  bishop,  he  desired  leave  of  the  bishop  to  bring  them ; 
and  he  gave  him  a  week,  and  he  went  away  and  came  not 
again,  and  that  the  six  months  passed,  and  he  collated  by 
lapse.  And  upon  demurrer  it  was  adjudged  for  the  plain- 
tiff, for  that  these  were  not  causes  to  stay  the  admittance, 
and  the  clerk  is  not  bound  to  show  his  letters  of  orders  or 
missive  to  the  bishop,  but  the  bishop  must  try  him  upon 
examination  for  one  and  other  (z).  And,  per  Anderson, 
the  bishop  may  examine  him  upon  oath,  if  he  hath  orders 
or  not  (A). 

Which  most  of  the  books  take  notice  of  as  a  pretty 
hard  case,  and  in  which  perhaps  the  bishop's  taking  advan- 
tage of  the  lapse  might  he  some  part  of  the  consideration* 
And  these  words  of  the  canon  (which  was  made  not  many 
years  after)  seem  to  have  some  reference  or  retrospect  to 
that  determination.    • 

But  it  is  to  be  observed,  first,  as  to  the  letters  of  orders, 
that  it  was  only  adjudged  not  to  be  necessary  to  produce 
the  very  letters  of  orders;  for  they  might  be  lost, .and 
proof  thereof  might  otherwise  be  very  well  made  from  the 
registry  of  the  bishop  who  ordained  the  clerk ;  or  else  it 
would  follow  that  every  clergyman  whose  letters  of  orders 
are  lost  or  consumed  by  fire  or  other  accident,  would  be 
incapable  to  be  admitted  to  a  benefice.  And  as  to  the 
letters  testimonial,  the  bishop  charged  that  he  did  not 
bring  such  letters  testifying  his  ability,  which  the  court 
seems  to  have  understood  of  his  ability  as  to  learning,  of 


* 


h)  Gibs.  806 ;  Lyndw.  139.  (&)  1  Leon.  230,  8.  C. 

i)  Cro.  Eliz.  241. 
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which  without  doubt  the  bishop  must  judge  upon  exami- 
nation ;  but  the  bishop  ought  to  have  set  forth  that  he  did 
not  produce  letters  missive  or  testimonial  of  his  good  life 
and  behaviour. 

But  in  a  recent  case,  that  of  the  late  Bishop  of  JUxeter 
v.  Marshall,  the  House  of  Lords  ruled  that  the  right  of  a 
patron  to  present  to  a  benefice  is  a  legal  right,  subject 
m  its  exercise  to  the  bishop's  right  to  examine  into  the 
fitness  of  the  presentee,  and  to  reject  him  for  sufficient 
ground. 

That  a  clerk  who  has  held  preferment  in  one  bishopric  is 
not,  on  being  presented  to  a  living  in  another  bishopric, 
bound,  as  a  condition  precedent  to  his  examination  on  the 
question  of  fitness,  to  produce  letters  testimonial  and  com- 
mendatory from  his  former  bishop. 

That  in  quare  impedit,  upon  a  rejection  of  the  patron's 
presentee,  tne  bishop  must  state  not  only  that  the  pre- 
sentee is  not  a  fit  person,  but  also  in  what  respect  he  is 
not  fit,  and  state  it  in  such  a  manner  as  will  enable  the 
patron  to  take  issue  on  the  objection,  and  a  proper  tribunal 
to  judge  of  its  soundness. 

That  an  allegation  in  the  plea  that  the  bishop  had  good 
reason  to  believe  that  the  presentee  had  been  guilty  of  an 
attempt  to  commit  simony  is  not  sufficient :  and  it  would 
seem  that  a  plea  alleging  presentation  by  the  bishop  as 
on  a  lapse  must  allege  notice  to  the  patron  of  the  cir- 
cumstances under  which  the  bishop  would  so  claim  to 
present  (/). 

And  lastly  shall  appear,  upon  due  Examination,  to  be 
worthy  of  his  Ministry*] — As  to  the  matter  of  learning, 
it  has  been  particularly  allowed,  not  only  by  the  Courts 
of  the  King's  Bench  and  Common  Pleas,  but  also  by 
the  High  Court  of  Parliament,  that  the  ordinary  is  not 
accountable  to  any  temporal  court  for  the  measures  he 
takes,  or  the  rules  by  which  he  proceeds,  in  examining 
and  judging  (only  he  must  examine  in  convenient  time, 
and  refuse  in  convenient  time) ;  and  that  the  clerk's  having 
been  ordained  (and  so  presumed  to  be  of  good  abilities), 
does  not  take  away  or  diminish  the  right  which  the  statute 
above  recited  does  give  to  the  bishop  to  whom  the  presen- 
tation is  made,  to  examine  and  judge  (m).  Bishop  Stil- 
lingfleet  says — 

"  By  the  ecclesiastical  law,  the  bishop  is  judge  of  the 
fitness  of  any  clerk  presented  to  a  benefice.     This  is  con- 


(Z)   Bishop  of  Exeter  v.  Mar- 
shall,  3  L.  R.,  H.  L.  17. 


(m)  Gibs.  807 ;  Show.  88 ;  4 
Mod.  134;  3  Lev.  311. 
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fessed  by  Lord  Coke,  and  is  plain  to  have  been  the  ancient  ordinary's 
ecclesiastical  law  of  this  realm,  by  the  Articuli  Cleri  in  Power.  °f 

-™  j       TT,        •  J  examining  and 

Edw.  II.'s  reign.      ...  .  refusing  a  pre- 

"  By  the  provincial  constitutions  at  Oxford  in  the  time  sentee. 
of  Henry  II.,  the  bishop  is  required  to  admit  the  clerk 
who  is  presented  without  opposition,  within  two  months, 
'  dura  tamen  idoneus  sit?  if  he  thinks  him  fit.  So  much 
time  is  allowed  '  propter  examinationem,  saith  Lyndwood, 
even  where  there  is  no  dispute  about  right  of  patronage.  / 
The  main  thing  he  is  to  be  examined  upon  is,  his  ability 
to  discharge  his  pastoral  duty,  as  Coke  calls  it,  or  as 
Lyndwood  saith,  whether  he  be  '  commendandus  scientid 
et  moribus.'  As  to  the  former,  the  bishop  may  judge 
himself,  but  as  to  the  latter,  he  must  take  the  testimony  of 
others ;  and  I  heartily  wish  the  clergy  would  be  more 
careful  in  giving  them,  by  looking  on  it  as  a  matter  of 
conscience  and  not  merely  of  civility.  For  otherwise  it 
will  be  impossible  to  avoid  the  pestering  the  church  with 
scandalous  and  ignorant  wretches.  If  the  bishop  refuses 
to  admit  within  the  time  (which  by  the  modern  canons  is 
limited  to  twenty-eight  days  after  the  presentation  de- 
livered («)  ),  he  is  liable  to  a  duplex  querela  in  the  eccle- 
siastical courts,  and  a  quare  impedit  at  common  law,  and 
then  he  must  certify  the  reasons  of  his  refusal  (0).  In 
Specofs  case  it  is  said  that  in  15  Hen.  7,  7,  8,  All  the 
judges  agreed  that  the  bishop  is  judge  in  the  examination, 
and  therefore  the  law  giveth  faith  and  credit  to  his  judg- 
ment. But  because  great  inconveniences  might  otherwise 
happen,  the  general  allegation  is  not  sufficient,  but  he 
must  certify  specially  and  directly ;  and  the  general  rule 
is,  and  it  was  so  resolved  by  the  judges,  that  all  such  as 
are  sufficient  causes  of  deprivation  of  an  incumbent  are 
sufficient  causes  to  refuse  a  presentee.  But  by  the  canon 
law  more  are  allowed.  In  the  constitutions  of  Othobon 
the  bishop  is  required  to  inquire  particularly  into  the  life 
and  conversation  of  him  that  is  presented ;  and  afterwards 
that  if  a  bishop  admits  another  who  is  guilty  of  the  same 
fault  for  which  he  rejected  the  former,  his  institution  is 
declared  null  and  void  (  »).  By  the  canon  law,  if  a  bishop 
maliciously  refuses  to  admit  a  fit  person,  he  is  bound  to 

1)rovide  another  benefice  for  him ;  but  our  ecclesiastical 
aw,  much  better,  puts  him  upon  the  proof  of  the  cause  of 
his  refusal.     But  if  the  bishop  does  not  examine  him,  the 


? 


rn)  Can.  95.  Gloss,  in  c.  15,  de  vit.  et  honest 

[o)  5  Rep.  57.  Cleric.  C.  Christina?,  f.  63 ;  De 

(p)  Multa  impediunt  promo-  jure  patron,  c.  Pastoralis  Officii, 

vendum    quae    non    dejiciunt —  Gloss,  in  Can.  et  malitiosd. 
r.      VOL.  I.  E  E 
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Bishop  Stil-  "  canonists  gay  that  it  is  a  proof  sufficient  that  he  did  it 
lingfleet'a  malitiose.    If  a  bishop  once  rejects  a  man  for  insufficiency, 

ordinary's  he  cannot  afterwards  accept  or  admit  of  him,  as  was  ad- 
power  of  judged  in  the  Bishop  of  Hereford's  ccLse{q).  If  a  man 
examining  and  brings  a  presentation  to  a  benefice,  the  bishop  is  not  barely 
sentee^  *  P™~  *°  examine  him  as  to  life  and  abilities,  but  he  must  be 

satisfied  that  he  is  in  orders.  How  can  he  be  satisfied 
unless  the  other  produces  them  ?  How  can  he  produce 
them,  when  it  may  be  they  are  lost  ?  The  canon  is  express 
that  no  bishop  shall  institute  any  to  a  benefice  who  hath 
been  ordained  by  any  other  bishop  (r)— (for  if  he  ordained 
himself,  he  cannot  after  reject  Ipm,  because  the  law  sup- 
poses him  to  have  examined  and  approved  him) — except 
he  first  show  unto  him  his  letters  of  orders9  and  bring 
him  a  sufficient  testimony  of  his  former  good  life  and 
behaviour,  if  the  bishop  shall  require  it ;  and  lastly  shall 
appear  upon  due  examination  to  be  worthy  of  the  ministry. 
But  yet  mPalmer  and  the  Bishop  of  Exeter's  case(s)9  it  wae 
adjudged  that  no  lapse  did  accrue  by  the  clerk's  not  show- 
ing his  orders,  for  the  bishop,  upon  his  not  coming  to  him 
again,  collated  after  six  months.  But  the  court  agreed 
that  the  clerk  ought-to  make  proof  of  his  orders,  but  they 
differed  about  the  manner  of  their  proof.  Anderson  said 
the  bishop  might  give  him  his  oath  (t).  But  if  a  proof 
were  necessary,  and  the  clerk  did  not  come  to  make  proof, 
it  seems  to  me  to  be  a  very  hard  judgment "  (h). 

The  case  of  Specot9  here  referred  to  by  Bishop  Stilling- 
fleet,  was  commented  upon  in  The  King  v.  The  Arch- 
bishop of  Canterbury  and  Bishop  of  London  (x).  In 
this  celebrated  cause  the  Court  of  King's  Bench  refused 
an  application  for  a  mandamus  to  compel  the  Bishop  of 
London  to  admit  the  Rev.  R.  Povah  to  an  endowed  lec- 
tureship under  14  Car.  2,  c.  4,  requiring  him  "  to  license 
and  approve."  The  bishop  made  affidavit  that  he  "  con- 
scientiously disapproved."  Lord  Ellenborpugh  delivered 
the  following  luminous  judgment,  based  indeed  in  this  in- 
stance upon  the  express  words  of  the  statute,  but  contain- 
ing a  masterly  exposition  of  the  general  authority  of  the 
bishop  to  refuse  as  consequent  on  his  power  to  examine  a 
presentee  to  any  ecclesiastical  office.  Its  great  import- 
ance to  the  clergy,  as  well  as  to  all  patrons  of  ecclesiastical 

(q)  Moor,  26  ;  El.  3 ;  3  Cr.  27.  (t)  3  Cr.  341 ;  1  Leon.  230. 

(r)  Can.  39.  (u)  Stillingfleet'sEccles.  Cases 

(a)  Should  be  Palmes  v.  Bp.  of  the  Duties  and  Rights  of  the 

of  Peterborough;    see    p.  415,  Parochial  Clergy,  vol.  iii.  p.  637. 

supra.  (x)  15  East,  117. 
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benefices,  has  induced  me  to  print  it  unmutilated  in  this 
place. 

"  Lord  EUenborough,  C.  J. — I  have  availed  myself  of  Lord  Ellen- 
the  opportunity,  which  has  been  afforded  me  since  the  court  laugh's 
rose,  of  looking  minutely  through  the  whole  of  the  affida-  the  case  of 
vits  which  were  the  subject  of  comment  during  so  many  Povah, 
hours  yesterday;  and  as  it  may  be  convenient  that  the 
decision  of  the  court  should  not  be  longer  delayed  in  a 
matter  which  has  been  depending  some  time  and  has  occu- 
pied a  considerable  portion  of  attention,  I  proceed  to  state, 
in  concurrence  with  my  brothers,  the  result  of  our  opinion 
upon  those  affidavits,  and  the  arguments  that  we  have  heard 
upon  them. 

"  The  duty  which  is  in  this  case  cast  by  law  upon  the 
bishop  is  constituted  by  an  act  of  the  14  Car.  2,  c.  4, 
the  Act  of  Uniformity,  which  in  the  19th  section  contains 
these  words :  '  Be  it  enacted  that  no  person  shall  be  re- 
ceived as  a  lecturer,  or  permitted,  suffered  or  allowed  to 
i>reach  as  a  lecturer,  or  to  preach  or  read  any  sermon  or 
ecture  in  any  church,  chapel  or  other  place  of  public 
worship  within  this  realm  of  England,  or  the  dominion  of 
Wales  and  town  of  Berwick-upon-Tweed,  unless  he  be 
first  approved  and  thereunto  licensed  by  the  archbishop  of 
the  province  or  bishop  of  the  diocese,'  &c.  The  question 
of  construction  arising  upon  these  words  is,  what  is  the 
approval  which  the  bishop  is  to  bestow  upon  the  party, 
and  upon  what  ground  is  he  required  to  grant  his  licence 
to  him  ?  It  is  a  condition  precedent  that  the  bishop  should 
first  approve;  '  unless  the  person  be  first  approved;7  and 
without  that  he  cannot  lawfully  exercise  the  function  in  • 
question.  It  has  been  endeavoured  in  argument  to  liken 
the  situation  of  a  lecturer  in  all  respects  to  the  office  to 
which  a  person  is  admitted  by  the  institution  of  the  bishop 
in  the  case  of  an  ecclesiastical  benefice,  and  to  the  cases  of 
curates  and  schoolmasters,  in  respect  of  which  latter  ap- 
pointmente  there  are  particular  provisions  which  certainly 
do  not  apply  to  the  case  now  before  the  court.  There  have 
been  many  dicta  of  judges  cited,  from  none  of  which  am  I 
prepared  to  differ,  or  to  deny  to  any  of  them  their  proper 
weight  and  authority :  the  result  of  them  is  in  effect  this, 
that  this  court,  in  the  exercise  of  its  authority  to  grant  the 
writ  of  mandamus,  will  render  it  as  far  as  it  can  the  sup- 
pletory  means  of  substantial  justice  in  every  case  where 
there  is  no  other  specific  legal  remedy  for  a  legal  right ; 
and  will  provide  as  effectually  as  it  can  that  others  exercise 
their  duty  wherever  the  subject-matter  is  properly  within 
its  control.     The  right  of  the  court  to  apply  these  means 
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Lord  Ellen-  "  for  the  attainment  of  such  an  end,  and  to  prevent  that 
borough's  defect  of  legal  justice  which  might  otherwise  ensue,  has 
the  «B?o£m  ^)een  ^  genera,l  admitted ;  and  if  the  bishop  had  not  in 
Povah.—  this  case  inquired,  so  as  to  enable  himself  to  give  a  con- 
Bishop's  power  siderate  approbation  or  refusal  on  the  subject,  it  might  have 
of  refusing  a     j)een  ft  gt  case  for  ^  interference  of  the  court  to  further 

presentee.  ,    . 

such  inquiry. 

"  The  affidavits  originally  laid  before  the  court  stated 
that  the  bishop  had  objected  first  of  all  upon  the  ground 
that  Dr.  Povah  had  only  deacon's  orders,  and  had  not 
obtained  priest's  orders ;  which  latter  description  of  orders 
he  thought  essential  to  his  duly  filling  the  office  of  lec- 
turer. But  this  objection  of  the  bishop's  was  afterwards 
in  fact  removed  by  the  applicant's  obtaining  priest's  orders 
from  the  Bishop  of  Sodor  and  Man :  upon  the  manner 
and  circumstances  of  obtaining  which  I  make  no  com- 
ment. The  Bishop  of  London,  however,  did  not,  upon 
the  removal  of  that,  resort  to  any  new  ground  of  objec- 
tion to  which  he  had  not  adverted  before ;  for  it  will  be 
recollected  that  very  early  in  the  application  to  him,  he 
had  stated  an  objection  to  Dr.  Povan  on  the  ground  of 
his  having  maintained  opinions  contrary  to  the  doctrine 
of  the  Church  of  England  in  regard  to  infant  baptism. 
But  it  seemed  (at  least  according  to  the  first  view  of  the 
original  affidavits)  to  be  a  little  doubtful  upon  what 
ground  the  bishop  had  refused  his  approbation ;  so  that  it 
might  be  to  a  degree  questionable  whether  he  had  given 
that  deliberate  refusal,  and  exercised  that  considerate 
judgment  in  the  act  of  refusing,  which  it  would  be  re- 
quired of  him  to  exercise  upon  a  subject  in  which  the 
rights  of  others  were  so  materially  involved:  the  court 
therefore  granted  a  rule  to  show  cause,  which  has  pro- 
duced a  distinct  answer  from  the  bishop  in  his  first  affi- 
davit, and  a  still  more  full  answer  in  his  last  affidavit ;  in 
the  first  of  which  he  states  the  ground  of  his  refusal  in 
these  terms :  '  That  his  sole  reason  for  refusing  to  license 
the  Rev.  Richard  Povah  to  the  Friday  lectureship  at  the 
church  of  St.  Bartholomew,  Exchange,  is  a  conscientious 
opinion  and  conviction,  arising  from  every  circumstance 
which,  after  diligent  inquiry,  he  has  been  able  to  learn 
concerning  the  said  Richard  Povah's  conduct  and  ministry 
as  a  clergyman,  that  he  cannot,  consistently  with  his  duty 
as  Bishop  of  London,  approve  of  him  as  a  Jit  person  for  such 
lectureship.  That  through  the  whole  course  of  this  trans- 
action he  nas  acted  according  to  the  best  *of  his  judgment, 
merely  from  a  sense  of  the  duty  imposed  upon  him  by  his 
office,  to  approve  of  no  one  whom  he  did  not  in  his  con- 
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"  science  think  to  be  a  fit  person.*  And  in  his  subsequent 
affidavit,  in  answer  to  the  additional  affidavits  that  were 
last  filed  on  the  part  of  Dr.  Povah,  he  has  stated,  s  That 
the  said  Richard  Povah  had  been  repeatedly  admitted  be- 
fore this  deponent  with  a  view  to  his  being  approved  and 
licensed  by  this  deponent  to  preach  the  Friday  morning 
lecture  at.  St.  Bartholomew,  Exchange,  London ;  and 
that  he  has  made  diligent  inquiry  respecting  the  conduct 
and  ministry  of  the  said  Richard  Povah  as  a  clergyman  ; 
and  that  being  convinced  from  such  inquiry  that  the  said 
Richard  Povah  is  not  afitperson  to  bepermitted  and  allowed 
to  preach  the  said  lecture,  he  hath  conscientiously,  and 
according  to  the  duty  of  his  office  as  Bishop  of  London, 
and  for  no  other  motive  or  reason  whatever,  decided  and 
determined ,  after  the  said  Richard  Povah  had  been  so 
admitted  before  him  as  aforesaid,  and  after  having  heard 
him,  that  he  cannot  approve  or  license  him  thereunto. 
And  this  deponent  saith,  that  such  decision  teas  formed 
by  him,  and  is  still  adhered  to  upon  a  full  and  deliberate 
consideration  of  all  the  circumstances  he  has  been  able  to 
learn  respecting  the  said  Richard  Povah;  and  that  in 
forming  such  decision,  and  through  the  whole  of  this 
transaction,  he  has  acted  according  to  the  best  of  his 
judgment,  and  from  a  conviction  that  the  duty  imposed 
upon  him  by  his  office  requires  that  he  shall  not  approve 
of  or  license  any  one  to  a  lectureship  whom  he  does  not 
in  his  conscience  believe  to  be  a  fit  person  to  fill  the 
office.'  Now  if,  instead  of  these  matters  being  disclosed 
as  they  are  in  the  bishop's  affidavits  in  answer  to  the  rule, 
the  court  had  granted  the  mandamus,  and  the  same  mat- 
ters had  been  returned  to  the  writ,  would  not  such  a  re- 
turn have  been  conclusive  upon  the  point  ?  Unquestion- 
ably it  would,  unless  the  court  were  prepared  to  decide 
that  the  function  of  approbation  is  vested  in  them,  and 
not  in  the  bishop  ;  and  that  notwithstanding  the  conscien- 
tious judgment  which  upon  a  full  and  deliberate  conside- 
ration of  the  subject  he  has  come  to,  and  his  declared 
conviction  that  he  would  be  acting  in  a  manner  wholly 
inconsistent  with  the  duties  of  his  episcopal  function,  and 
the  trust  reposed  in  him  by  the  legislature,  if  he  did 
license  him,  we  should  nevertheless  grant  a  mandamus  to 
the  bishop  to  say — approve,  though  you  do  not  approve  ; 
take  our  conscience  to  guide  you,  and  not  your  own. 
There  is  no  instance '  of  such  an  application  for  a  man- 
damus to  compel  a  bishop  to  approve :  we  can  only  compel 
him  to  inquire :  we  cannot  divest  him  of  that  function 
which  the  legislature  has  for  wise  purposes  vested  in  him, 
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Lord  Ellen-  "  and  transfer  it  to  ourselves :  all  that  the  court  can  ever 
borough's  do  is  to  see  that  that  function  is  well  exercised  by  him  in 
the  a«M)fm  whom  it  is  so  vested ;  and  there  never  yet  has  been  an  in- 
Povah.—  stance  of  a  mandamus  to  compel  a  bishop  to  approve  and 
^kfS?  P°Wer  ^cense  a  lecturer,  where  the  question  turned  on  the  appro- 
pre8entee.g  *     bation  or  disapprobation  of  the  bishop  as  to  the  fitness  of 

the  applicant.  The  cases  of  mandamus  which  were  cited 
yesterday,  (and  I  believe  all  were  then  cited  that  are  to 
be  found  in  the  books,  and  most  of  them  were  already  re- 
ferred to  in  Mr.  East's  report  of  this  case  when  it  formerly 
came  before  us,)  are  for  the  most  part  such  where  the  ob- 
jection arose  upon  the  part  of  the  rector  or  vicar  to  the 
use  of  his  pulpit,  or  where  some  other  objection  arose  from 
another  quarter  than  the  bishop  himself,  and  where  the 
bishop  was  not,  if  I  may  so  say,  individually  and  per  se 
the  object  of  the  application,  nor  a  substantive  party  to  it; 
but  the  applicants  were  obliged  to  adopt  the  mode  of 
moving  for  a  mandamus  to  the  bishop  to  license,  in  order 
to  get  at  the  question  of  right  contested  between  them  and 
others,  and  the  bishop  was  obliged  pro  formd  to  be  made 
a  litigant  party  before  the  court  for  such  purpose.  But  the 
court  has  never  yet  been  called  upon  to  act,  nor  in  any 
instance  hitherto  has  attempted  to  act,  authoritatively 
upon  the  conscience  of  the  bishop,  where  his  judgment 
appeared  to  them  to  be  formed  upon  the  personal  qualifi- 
cation of  the  party,  after  full  inquiry,  and  where  his  refusal 
stood  upon  the  distinct  and  clearly  exhibited  ground  of  a 
conscience  so  informed. 

"It  has  been  urged,  however,  (and  much  stress  was 
laid  upon  it  in  the  argument,)  that  it  was  the  duty  of  the 
bishop  to  have  instituted  his  inquiry  upon  the  subject,  in 
the  manner  and  by  the  means  usually  adopted  in  courts  of 
law,  that  is,  by  the  formal  production  of  the  charges  made 
against  the  applicant  in  a  judicial  course,  and  by  a  public 
and  solemn  hearing  of  the  several  parties,  their  proofs, 
and  witnesses.  But  in  the  first  place,  what  power  has 
the  bishop  to  compel  the  attendance  of  parties  and  wit- 
nesses ?  what  power  has  he  to  administer  an  oath  ?  or 
what  word  is  there  in  the  act  of  parliament  that  prescribes 
the  mode  by  which  he  shall  attain  a  conscientious  satis- 
faction on  the  subject?  It  only  requires  him  first  to 
approve,  that  is,  before  he  licenses ;  and  in  so  doing,  it 
virtually  requires  him  to  exercise  his  conscience  duly  in- 
formed upon  the  subject ;  to  do  which  he  must  duly,  im- 
partially, and  effectually  inquire,  examine,  deliberate,  and 
decide.  If  the  court  have  reason  to  think  that  any  thing 
is  defectively  done  in  this  respect,  it  will  interpose  its 
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"  authoritative  admonition.  The  mandamus  to  license,  if 
the  party  shall  be  found  to  be  a  fit  person,  is  a  solemn  and 
peremptory  call  upon  the  bishop  to  adopt  the  requisite 
means  for  duly  informing  his  conscience,  m  order  to  the 
correct  and  effectual  exercise  of  this  most  important 
duly. 

"  A  strict  analogy  does  not  hold  between  the  means  of  How  a  lecture- 
obtaining  a  licence  for  a  lectureship,  and  the  other  situa-  f^  *n  ad- 
tions  in  the  church  to  which  it  has  been  compared;  nor  yowson. 
is  a  lectureship  in  point  of  right  like  the  case  of  a  temporal 
inheritance  in  an  advowson  or  the  like,  where  the  patron 
is  entitled  to  call  upon  the  ordinary  to  institute  his  clerk, 
and  to  enforce  that  right  by  quare  impedit,  unless  the 
bishop  specially  states  in  his  plea  some  reasonable  cause 
wherefore  the  clerk  presented  is  not  fit.  In  the  statute  of 
Ariiculi  Cleri,  which  is  not  merely  an  enacting  statute, 
but,  as  Lord  Coke  says,  declaratory  of  the  common  law 
and  custom  of  the  realm,  the  13  th  chapter  runs  thus : 
'Also  it  is  desired  that  spiritual  persons  whom  our 
lord  the  king  doth  present  unto  benefices  of  the  church 
(if  the  bishop  will  not  admit  them  either  for  lack  of  learn- 
ing, or  for  other  reasonable  cause,)  may  not  be  under  the 
examination  of  lay  persons  in  the  cases  aforesaid,  as  it  is 
in  these  times  in  fact  attempted,  contrary  to  canonical 
decrees ;  but  that  they  may  sue  to  an  ecclesiastical  judge, 
to  whom  it  of  right  belongs,  for  the  obtaining  remedy  as 
may  be  just.'  The  answer  is, '  Of  the  Jitness  of  a  parson 
presented  to  an  ecclesiastical  benefice,  the  examination,' 
— (it  will  be  recollected  that  '  examination '  is  not  the 
term  in  the  stat.  14  Car.  2,  but  approved,  and  the  word 
examination,  taken  strictly,  may  be  understood  to  mean  a 
personal  oral  examination,  such  as  usually  takes  place  for 
the  ascertaining  a  competence  in  literature,^ — '  the  exa- 
mination,' it  says,  *  belongs  to  the  ecclesiastical  judge ; 
and  so  it  has  heretofore  been  used  and  shall  be  so  in 
future/  This  statute  relates  in  express  terms  to  the  case 
of  ecclesiastical  benefices  properly  so  called ;  and  there  I 
admit  that  the  bishop  must,  if  questioned  for  refusing  in- 
stitution to  a  clerk  presented  to  him  in  a  suit  of  quare 
impedit,  in  his  plea  state  the  cause  of  such  his  refusal. 
But  is  there  any  thing  in  the  act  of  the  14  Car.  2,  which 
requires  the  bishop  formally  to  examine  the  person 
nominated  to  a  lectureship  either  in  the  popular  or  any 
other  sense  of  that  word  ?  Has  any  contemporary  or 
subsequent  practice  put  this  interpretation  upon  the  act  ? 
Does  any  canon  require  it  ?  Or  in  the  absence  of  all 
these,  do  public  convenience  and  natural  justice  require 
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"  him,  in  the  event  of  his  not  approving  a  particular  person, 
to  fill  the  office  of  lecturer,  to  state  the  grounds  upon 
which  he  is  induced  not  to  approve  such  person  ?  The 
office  of  lecturer,  let  it  be  recollected,  is  always  engrafted 
upon  some  already  subsisting  ecclesiastical  establishment, 
and  where  (if  I  may  so  say)  the  spiritual  wants  of  the 
parish  are  already  in  part  if  not  wholly  supplied,  by  there 
being  antecedently  some  person  appointed  to  perform 
the  rites  and  service  of  the  church.  And  indeed  where 
a  new  institution  of  this  kind  was  to  be  superinduced 
upon  the  old  and  pre-existing  foundations  of  the  church, 
it  became  perhaps  the  wisdom,  it  certainly  was  congenial 
with  the  jealousy  of  the  times  in  which  this  statute  was 
passed,  which  were  recently  after  the  civil  and  political 
troubles,  and  the  contentions  on  matters  of  religion,  by 
which  the  country  had  been  agitated,  to  provide  that 
where  a  lecturer  was  to  be  admitted  into  any  church  or 
chapel,  the  bishop  should  be  satisfied  that  he  was  a  person 
to  whom  the  lecturing  and  teaching  of  the  congregation 
could  be  safely  committed.  And  therefore  the  analogy 
does  not  hold  to  the  cases  I  have  put  arising  upon  the 
statute  of  Articuli  Cleri,  and  the  institution  of  clerks  to 
regular  benefices ;  as  to  which,  and  the  degree  of  idoneity, 
(if  I  may  so  call  it,)  which  may  be  required  by  the  bishop, 
or  non-idoneity  which  may  excuse  him  in  his  refusal  of  a 
clerk  presented,  there  has  certainly  been  much  legal  con- 
troversy. In  Specofs  case  it  is  decided  that  it  is  not  al- 
lowable to  plead  generally  that  the  clerk  presented  is  an 
inveterate  schismatic.  That  case  was  much  discussed, 
and  there  was  great  debate  among  the  judges  whether  a 
plea  pleaded  in  this  generality  were  good  or  not.  I  think 
the  judges  were  equally  divided  in  the  Common  Pleas ; 
upon  which  the  opinion  of  the  other  judges  was  taken, 
when  the  greater  part  decided  that  it  was  not  a  good  plea ; 
and  this  judgment  was  afterwards  affirmed  in  the  King's 
Bench,  upon  a  writ  of  error;  and  it  was  held,  according 
to  the  report  of  the  case  in  5  Co.  58,  (and  which  is  also 
reported  m  Anderson,  189,  and  3  Leonard,  198,)  that  the 
cause  of  the  schism  or  heresy,  for  which  the  presentee  is 
refused,  ought  to  be  alleged  in  certain,  to  the  intent  that 
the  King's  Court  may  consult  with  divines  whether  it  be 
schism  or  no  ;  and  if  the  party  be  dead,  thereupon  to  direct 
the  jury  to  try  it :  but  if  it  be  traversed,  and  the  party 
refused  be  alive,  it  shall  be  tried  by  the  metropolitan. 
The  authority  which  belongs  to  Specofs  case  has  been 
certainly  Questioned,  or,  as  the  attorney-general  said  yes- 
terday, it  has  been  a  good  deal  shaken  by  the  case  of  Hele 
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"  v.  The  Bishop  of  Exeter  and  others  (z).  It  was  there 
maintained  that  it  was  a  good  plea  on  the  part  of  the 
bishop,  that  the  presentee  was  minus  sufficiens  in  litera- 
turd,  without  stating  in  what  particulars.  It  was  con- 
tended that  he  should  state  in  what  respects  he  was  minus 
sufficiens,  &c. ;  because  in  case  of  the  death  of  the  party 
it  could  not  be  tried  by  the  archbishop,  but  must  be  tried 
by  the  jury.  It  is  so  laid  down  certainly  in  the  books ; 
but  a  trial  of  that  sort  has  never  occurred  in  our  times, 
nor  is  there  any  instance  of  it,  that  I  am  aware  of,  to  be 
found  in  our  books :  and  if  such  a  case  should  happen,  it 
does  not  occur  to  me  how  such  a  trial  could  conveniently 
proceed.  Suppose  a  jury  of  twelve  farmers  collected  in 
the  jury-box,  addressing  themselves  to  try  the  literature 
of  a  departed  person :  how  are  they  to  set  about  it  ?  are 
they  to  try  it  by  evidence  of  his  reputation  for  literature 
generally ;  or  are  they  to  try  it  by  the  particular  docu- 
ments in  proof  of  his  literature,  which  he  may  have,  left 
in  the  shape  of  Latin  or  Greek  exercises,  produced  upon 
his  examination  before  the  bishop,  and  upon  which  the 
bishop  pronounced  at  the  time  when  he  refused  to  insti- 
tute him  ?  It  would  be  somewhat  strange  to  present  to 
the  grave  attention  of  such  a  panel  the  translation  which 
the  deceased  may  have  made  from  some  part  of  the  sacred 
writings  in  the  Greek  tongue,  or  his  Latin  composition 
upon  a  theme  which  may  have  been  handed  to  him  by  the 
bishop ;  to  hear  counsel  haranguing  them  upon  topics  of 
grammatical  construction  or  verbal  criticism,  and  to  see 
them  assisted  by  a  judge  (who  possibly  may  not  himself 
be  very  deeply  learned  in  the  dead  languages),  address- 
ing their  minds  to  try  whether  some  learned  bishop  is 
right  in  the  judgment  he  has  formed  upon  the  same  mate- 
rials, and  sitting  as  a  court  of  error  from  him  in  matters 
of  grammar.  I  wish  that  the  law-books,  which  tell  us 
that  it  belongs  to  a  judge  and  jury  to  decide  such  points, 
had  at  the  same  time  instructed  us  how  we  are  adequately 
to  perform  the  task.  As  no  case  has  been  referred  to  as 
having  yet  happened,  so  I  hope  none  will  ever  arise ;  for 
however  well  constituted  we  may  be  for  other  purposes, 
every  body  must  see  that  a  very  imperfect  and  blind  execu- 
tion of  duty  must  take  place,  if  the  trial  of  literature  were 
committed  to  such  a  tribunal.  I  merely  advert  to  these, 
as  topics  presented  by  the  large  discussion  of  yesterday, 
by  the  mention  of  Specofs  case,  and  that  of  Hele  v.  The 
Bishop  of  Exeter,  which  last  was  however,  I  think,  very 

(x)  Show.  Pari  Cas.  88. 
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"  briefly  adverted  to.  The  other  case  to  which  a  lecture- 
ship has  been  likened  is  that  of  a  perpetual  curacy.  There, 
unless  the  curacy,  by  being  augmented  by  Queen  Anne's 
bounty  or  otherwise,  becomes  a  presentable  benefice,  for 
which  a  quare  impedit  lies,  the  only  legal  remedy  which 
the  curate  has  is  by  mandamus.  But  here  I  would  refer 
to  the  canons  for  the  authority  and  duty  of  the  bishop  in 
respect  to  curates ;  and  to  the  statute,  in  respect  to  lec- 
turers ;  to  show  the  difference  between  the  two  cases.  By 
the  forty-eighth  canon,  "  No  curate  or  minister  shall  be 
permitted  to  serve  in  any  place  without  examination  and 
admission  of  the  bishop  of  the  diocese  or  ordinary,  &c." 
It  appears,  then,  that  there  is  to  be  an  examination  by 
the  bishop,  which  is  to  precede  the  admission  of  the 
curate ;  which  duty  of  examination  is  cast  upon  him  by 
the  express  terms  of  the  canon ;  and  therefore  if  the  bishop 
either  will  not  examine  at  all,  or  only  in  a  mode  altogether 
ineffectual  for  the  purpose  for  which  such  an  examination 
is  required ;  if  in  short  he  should  appear  to  refuse  or  elude 
the  performance  of  this  express  duty,  the  court  will  inter- 
fere by  mandamus  to  compel  such  an  examination  to  be 
made  as  appertains  to  his  duty.  But  in  this  case  it  will 
be  recollected  that  examination  (which  may  be  understood 
to  be  such  as  takes  place  in  cases  of  institution  to  bene- 
fices) is  expressly  enjoined  by  the  canon.  So  with  respect 
to  schoolmasters,  in  the  seventy-seventh  canon  it  is  said, 
'  No  man  shall  teach  either  in  public  school  or  private 
house  but  such  as  shall  be  allowed  by  the  bishop  of  the 
diocese  or  ordinary  of  the  place,  under  his  hand  and  seal, 
being  found  meet,  as  well  for  his  learning  and  dexterity  in 
teaching,  as  for  sober  and  honest  conversation,  and  also, 
for  right  understanding  of  God's  true  religion.'  Here  the 
duty  of  examination  is  again  pointed  out :  the  bishop  is 
to  find  whether  he  is  learned,  capable  of  teaching,  moral, 
and  of  a  right  understanding  in  religion :  and  therefore 
the  court  would  require  of  him  that  he  should  institute 
some  proper  mode  of  examination  by  which  the  learning, 
dexterity  in  teaching,  morals  and  true  religion  of  the  can- 
didate may  be  ascertained.  But  in  the  instance  of  the 
lecturer,  the  term  approbation  in  the  stat.  14  Car.  2, 
is  quite  another  thing :  what  scales  have  we  to  weigh  the 
conscience  of  the  bishop  ?  And  how  are  we  to  know 
whether  he  properly  or  improperly  disapproves?  May 
he  not  properly  disapprove  of  the  candidate  for  a  lec- 
turer's licence  on  account  of  many  matters  which  cannot 
be  conveniently  stated  to  a  court  of  justice  ?  May  he  not 
disapprove  for  matters  within  his  own  personal  observa- 
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"  tion  and  knowledge  ;  for  the  habits  of  life  and  con  versa-  "  approve"  in 
tion  of  the  person,  which  might  be  known  to  him  from  "Car. 2. 
residing  in  the  same  university  or  society  with  him  ;  from 
his  conduct  in  life  down  perhaps  to  the  very  time  when 
the  bishop  is  called  upon  to  signify  his  approbation  ?  Is 
he  to  exclude  his  own  knowledge,  the  most  material  of 
any  ?  Does  the  law  say  upon  what  proof  he  is  to  act,  or 
that  he  is  to  have  witnesses  upon  oath  to  the  facts  by 
which  his  judgment  is  to  be  guided  ?  What  authority 
has  he  to  compel  the  attendance  of  witnesses  before  him  ? 
The  word  of  the  statute  is  approve;  and  he  must  exer- 
cise that  approbation  according  to  his  conscience,  upon 
such  means  of  information  as  he  can  obtain ;  and  every 
thing  that  can  properly  minister  to  his  conscientious  ap- 
probation or  disapprobation,  and  fairly  and  reasonably 
induce  his  conclusion  on  such  a  subject,  though  it  might 
not  be  evidence  that  would  be  formally  admitted  in  a 
court  of  law,  may,  I  am  of  opinion,  be  fitly  taken  into  his 
consideration. 

€t  The  case  of  the  mandamus  to  the  Archbishop  of  Mandamus  to 
York,  in  the  instance  of  a  schoolmaster,  was  also  re-  JS^ter. 
ferred  to  in  the  argument,  and  it  was  stated  that  the  rule 
for -the  mandamus  had  been  absolute  in  the  first  instance. 
I  inquired  of  the  clerks  in  the  crown  office,  and  find  that 
that  statement  is  not  correct.  What  is  stated  to  me  by 
them,  and  which  is  confirmed  by  my  own  recollection, 
having  been  counsel  in  the  cause  both  here  and  below,  is 
that  the  mandamus  was  applied  for  to  the  archbishop  to 
license  Withnell,  one  of  the  candidates ;  there  being  a 
contest  between  the  electors  whether  Withnell  or  Gartham 
was  well  elected.  The  court  enlarged  the  rule  till  it 
should  be  tried  in  an  issue  which  of  them  was  duly 
elected.  The  result  was  in  favour  of  Withnell.-  And 
there  the  archbishop  having  been  made  a  party  pro  formd 
in  the  first  instance,  the  court,  after  the  trial  of  the  issue, 
made  the  rule  absolute  for  him  to  license  Withnell ;  not 
anticipating  any  objection  of  this  sort  against  the  licensing 
on  the  part  of  the  archbishop.  For  the  archbishop  had 
not  made  himself  a  party  in  the  question  of  right,  nor  had, 
I  think,  appeared  by  counsel  or  otherwise  when  the  rule 
to  show  cause  was  first  discussed,  and  therefore  had  no 
opportunity  of  notifying  his  objection  at  the  time.  The 
affidavits  laid  before  the  court  in  the  first  instance  merely 
respected  the  question  of  election  :  nothing  more  was  be- 
fore the  court  than  whether  A.  or  B.  was  duly  elected  by 
the  vicar  and  churchwardens  of  the  parish  of  Skipton,  to 
the  number  of  eleven,  I  think ;  and  the  archbishop  was 
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Lord  Ellen-       «  not  contemplated  as  a  party,  except  in  point  of  form,  and 
^T^nt  in      merely  *&  the  person  to  whom  the  mandamus  to  license, 
the  case  of        in  order  to  give  effect  to  the  election,  must  be  directed. 
PcwaA.—         But  when  the  writ  was  at  last  delivered  to  him,  upon  dis- 
^reforin^a6'  coverulg  ^e  entire  literary  insufficiency  of  the  applicant, 
presentee.         he  made  his  stand,  and  returned  the  fact  to  the  manda- 
mus.    And  this  court  afterwards  held  such  return  to  be 
conclusive,  and  bestowed  much  commendation  upon  the 
archbishop  for  resisting  the  appointment  of  a  person  not 
qualified  in  point  of  literature  to  be  the  teacher  of  an  en- 
dowed public  school,  which  by  the  increase  of  its  revenues 
had  become  of  considerable  annual  value,  and  in  return 
for  which  it  was  thought  that  a  competent  proportion  of 
Query,—  learning  was  fairly  to  be  expected.     There  was  one  pecu- 

W  nona  oM603  ^^^y  ^  ^e  argument  in  that  case :  it  was  said  that  the 
extend  to  the  canon  I  have  alluded  to  was  not  properly  binding  on  the 
province  of  Archbishop  of  York,  as  the  canons  of  1603  did  not  extend 
York#  to  the  province  of  York ;  but  that  the  duty  arose  upon  the 

statute  of  Elizabeth,  and  other  statutes  \y) ;  but  if  that 
were  so,  it  would  make  only  a  shade  of  difference  as  to  the 
source  and  limits  of  that  authority  which  the  ordinary  uni- 
versally has  in  respect  to  the  licensing  of  schoolmasters, 
and  which  is  recognized  by  several  statutes.  Another 
case  was  pressed  upon  us  yesterday,  which  I  thought, 
upon  my  recollection  of  it  at  the  time,  had  little  to  do 
with  the  present  question  ;  that  was  the  case  of  The  King 
v.  The  Marquis  of  Stafford  and  Giffard.  In  the  first 
place,  that  was  not  an  application  against  an  ecclesiastical 
person,  and  therefore  the  duty  of  the  bishop  as  ordinary  to 
inquire  and  approve  could  not  come  judicially  in  question : 
the  only  question  was  as  to  the  duty  of  trustees  (for  such 
were  the  Marquis  of  Stafford  and  Mr.  Giffard),  under  a 
trust  for  the  presentation  of  a  clerk  to  be  licensed  by  the 
ordinary  to  be  stipendiary  curate  of  the  chapel  of  Willen- 
hall,  who,  after  being  nominated  by  the  inhabitants  of 
Willenhall,  was  to  be  presented  and  allowed  by  the  lord  of 
the  manor  of  Stowe  Heath.  The  joint  lords  of  the  manor 
of  Stowe  Heath  at  that  time  being  the  Marquis  of  Stafford 
and  Mr.  Giffard,  they  had  refused  to  allow  and  present  one 
William  Moreton,  nominated  by  a  majority  of  the  inhabit- 
ants of  Willenhall,  on  the  ground  of  his  being  notoriously  a 
drunken  and  immoral  person.  The  court,  it  appears,  at  first 
thought  that  the  mandamus  should  go,  as  it  might  be  too 
much  to  determine  the  question  upon  affidavits  as  to  the 

(y)  23  Eliz.  c.  1,  8.  G ;  2  Jac.  1,  c.  4,  s.  9,  and  14  Car.  2,  c.  4,  8. 11  ; 
all  now  repealed. 
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"  right  of  the  defendants  to  approve  or  reject.  But  the 
court  afterwards  wholly  retracted  that  opinion,  and  refused 
the  rule.  What  is  said  by  the  court  afterwards  (for  Lord 
Kenyon  is  not  reported  as  having  said  anything  of  him- 
self distinctly  from  the  rest  of  the  court  on  this  part  of  the 
case)  is  this :  '  If  the  defendants  were  to  be  considered  as 
trustees,  in  executing  that  trust  they  were  to  exercise  a 
proper  discretion,  and  to  judge  whether  the  party  were  or 
were  not  idoneous  as  a  bishop  may  do '  (what  is  said  about 
what  a  bishop  may  do  is  merely  by  way  of  illustration  of 
the  argument,  and  is  not  the  point  in  judgment,  and  is  so 
far  extra-judicial), '  in  the  case  of  a  presentative  benefice,  Whether  a 
and  might  absolutely  reject  the  nominee  on  account  of  his  c^j?£^mt'*f/* 
being  illiterate;  which  question  of  fitness  could  not  be  uteraturd, 
tried  by  a  jury,  and  of  which  he  was  the  sole  judge  :'  (It  cannot  be  tried 
may  however  be  tried  by  a  jury  in  the  case  put,  of  the  by  a  ***?' 
clerk's  dying,  as  the  law-books  say :  as  to  the  conveni- 
ence of  which  trial  I  have  observed  already :)  ( but  that  as 
Mr.  Moreton '  (here  the  court  having  done  with  every- 
thing which  respects  the  authority  or  duty  of  a  bishop, 
come  to  the  facts  of  the  case  before  them),  '  had  been 
rejected  on  account  of  immorality  and  indecent  conduct, 
that  question  might  be  properly  determined  by  a  jury  of 
his  country,  to  whom  he  had  a  right  to  appeal  on  the 
truth  of  the  facts  alleged  against  him.  If  however  those 
facts  were  true,  the  defendants  might  return  them  upon 
the  record.'  All  that  the  court  therefore  say  is  this: 
Supposing  this  to  be  a  case  in  which  a  mandamus  might 
go,  the  Marquis  of  Stafford  and  Mr.  Giffard  might  return 
the  fact ;  and  if  that  return  were  not  true  an  action  might 
be  brought  for  a  false  return.  But  those  were  not  eccle- 
siastical persons;  nor  does  that  case,  which  merely  re- 
spected the  duty  of  trustees  with  reference  to  their  cestui 
que  trusts,  apply  to  the  present.  I  should  have  thought 
indeed  that  the  words  present  and  allow  merely  imported 
a  duty  in  the  trustees  to  present  the  person  whose  election 
they  allowed  or  ought  to  allow  as  regular,  and  no  more. 
At  last  the  court  thought  it  a  case  of  a  trust  in  which  they 
had  no  right  to  interfere :  that  the  mandamus  was  only  a 
legal  remedy,  a  remedy  for  the  legal  right  where  there  was 
no  other  legal  remedy ;  that  if  it  were  an  equitable  right, 
this  court  would  not  interfere  ;  and  if  a  legal  one,  there 
was  a  specific  legal  remedy  by  quare  impedit. 

"  Many  other  cases  were  mentioned,  one  of  which  was 
the  King  v.  Blooer.  That  was  the  case  of  a  curacy :  the 
application  was  for  a  mandamus  to  a  parishioner  and  an 
inhabitant  of  a  chapelry ,  to  restore  a  curate  whom  he  had 
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Lord  Ellen-  «  forcibly  turned  and  kept  out  of  his  chapel.  No  rights  or 
judgment  in  duties  of  the  ordinary,  as  such,  were  in  question  in  that 
the  case  o£  case ;  but  Lord  Mansfield  appears  to  have  said, '  If  the 
Povah.—  bishop  had  refused  without  cause  to  license  him,  he  might 

Sain^r  h?ve  W  a  mandamus  to  compel  the  ordinary  to  grtnt 
presentee.  him  a  licence.'     And  indeed,  as  it  is  the  party's  only 

remedy,  if  the  licence  be  refused  without  a  cause;  the 
bishop  being  to  act  there  as  in  the  case  of  an  institution, 
if  he  causelessly  refused  the  licence,  the  court  would  grant 
the  mandamus:  and  if  the  bishop  either  could  not  or 
would  not  assign  any  cause,  he  might  be  compelled  to 
admit  him.  But  how  is  that  argument  to  be  extended  to 
a  case  where  the  bishop  assigns  the  only  cause  of  rejection 
which  the  statute  requires  to  exist,  namely,  his  disappro- 
bation  of  the  person  applying;  and  where  he  satisfies  the 
court  by  the  most  explicit  and  solemn  declaration,  that 
this  disapprobation  is  the  result  of  deliberate  inquiry  and 
conscientious  judgment  ? 

"  If  we  look  at  the  facts  in  this  case,  it  appears  that  the 
bishop,  having  certainly  assigned  at  one  time  a  ground 
which  has  been  removed,  I  mean  the  want  of  priest's 
orders,  did  early  upon  the  application  to  him  intimate  an 
objection  to  granting  the  licence  required,  on  account  of 
the  maintenance  of  doctrines,  which  he  said  were  contrary 
(as  they  certainly  are)  to  the  doctrines  of  the  Church  of 
England.  But  he  did  that  in  this  case,  which  is  very 
natural  for  liberal-minded  persons  to  do;  thinking  that 
the  applicant  ought  to  be  rejected,  he  wished  to  reject 
him  upon  the  least  obnoxious  ground  which  could  be 
assigned ;  and  there  was  perhaps  a  degree  of  infirmity  in 
this  respect  belonging  to  the  nature  of  man,  which  dis- 
poses us  to  wish  and  endeavour  to  perform  an  act  of  duty 
in  the  least  harsh  and  painful  manner  we  can,  as  it  respects 
the  feelings  of  others.  I  must  presume  that  the  bishop 
very  early,  though  the  precise  time  is  not  stated,  knew  of 
Hall's  letter:  the  letter  was  written  in  November;  but 
when  he  knew  it  (for  it  went  to  his  secretary)  does  not  dis- 
tinctly appear :  the  letter  was  written  by  Mr.  James  Hall 
to  Dr.  Hall,  on  the  24th  November,  1809 ;  and  the  latter 
says  that  shortly  after  the  writing  of  that  letter  he  con- 
veyed it  to  the  bishop's  secretary.  Now  the  bishop's  secre- 
tary might  produce  it  very  soon  afterwards  to  the  bishop ; 
and  I  think  the  fair  inference  from  the  whole  is  that  before 
the  first  application  for  the  licence,  the  bishop  had  been 
apprised  of  this  ground  of  objection  to  the  applicant ;  but 
he  rested  first  of  all  upon  the  want  of  priest's  orders.  [One 
of  my  brothers  suggests  that  the  expression  used  is  that  the 


ENTRY  ON  BENEFICE.  431 

"  secretary  reminded  the  bishop,  after  Dr.  Povah's  applica- 
tion, of  this  letter.]  The  letter  was  sent  at  the  time,  not 
with  any  reference  to  this  lectureship,  for  it  was  written  on 
the  24th  of  November,  1809,  and  the  lectureship  did  not 
become  vacant  till  very  shortly  before  the  20th  of  March, 
1810,  when  I  observe  the  election  took  place ;  the  intelli- 
gence conveyed  by  it  to  the  secretary  came  therefore  in  a 
more  credited  and  less  suspicious  form,  as  not  having  been 
written  with  a  view  to  any  depending  question,  nor  conse- 
quently with  a  view  to  obstruct  Dr.  Povah's  access  to  this 
piece  of  preferment.  The  person  who  writes  it  states  him- 
self to  have  written  to  the  curate  of  the  parish,  with  a  view 
to  prevent  the  admission  of  that  person  into  the  pulpit  of 
the  parish,  who  he  thought  abused  his  opportunities  there, 
by  preaching  to  the  congregation  improper  doctrines. 
This  letter  naving  been  written,  as  I  have  stated,  in 
November,  1809,  four  or  five  months  before  the  election, 
it  appears  that  it  did  not  at  the  moment  present  itself  to 
the  mind  of  the  bishop,  to  whom  in  all  probability  (for  so 
I  must  presume  from  the  expression  used)  the  secretary 
had  before  communicated  it ;  but  the  secretary  afterwards 
reminded  him  of  it :  and  then  the  question  is  whether  it  , 
did  not  become  imperatively  his  duty,  upon  being  so  re- 
minded, to  resist  the  licensing  of  the  person  referred  to, 
if  he  were  satisfied  of  the  truth  of  the  facts  intimated  to 
him.  Until  the  last  affidavits  were  made  it  did  not  appear 
what  information  the  bishop  had  specifically  upon  this 
ground :  he  did  not  choose  to  disclose  it  at  the  time  of  the 
application  for  the  licence ;  and  I  do  not  blame  him  for 
the  delicacy  of  not  disclosing  the  names  of  the  person  who 
had  so  informed  him.  The  information  now,  however,  and 
the  names  of  those  who  gave  it,  are  disclosed  to  the  court 
on  oath.  We  have  the  affidavits  of  Dr.  Hall  and  of  Mr. 
James  Hall,  who  both  swear  to  Dr.  Povah's  having 
preached  those  exceptionable  doctrines:  and  there  is  in 
addition  to  this  the  affidavit  of  a  person  of  the  name  of 
Macgregor  to  the  same  effect.  Now  if  we  were  trying  the 
validity  and  correctness  of  the  bishop's  conclusions,  and 
going  into  all  the  facts  of  the  case  (which  I  disclaim  our 
authority  for  doing),  there  was  before  the  bishop  the  evi- 
dence of  a  person  who  gives  his  information  at  an  unsus- 
picious period,  when  there  was  no  question  depending,  and 
no  interest  to  be  served  or  prejudiced  by  it.  There  was 
the  information  of  Mr.  James  Hall,  a  clergyman,  and  also 
that  of  Dr.  Hall,  the  curate  (who  though  of  the  same  name, 
was  no  relation  of  his),  and  there  is  since  the  confirmatory 
evidence  of  Mr.  Macgregor.     I  admit  that  the  bishop  had 
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Lord  Ellen-  "  not  Macgregor's  evidence  before  him  at  the  time,  but  he 
^dement in  **ad  ^at  °f tne  two  first-named  persons;  and  the  question 
the  case  of  was  whether  he  was  to  believe  them,  or  several  other  per- 
Povah.—  sons  present,  who  say  that  they  did  not  hear  any  such 
ofrefnsin^r1"  thing8>  and  that  they  should  have  heard  them  if  they  had 
presentee.         passed — thus  negativing  so  far  as  they  can  the  particular 

words  and  expressions  imputed  to  Dr.  Povah.  The  nega- 
tive is  not  so  strong  on  any  occasion,  and  certainly  not 
upon  an  occasion  of  this  sort,  as  the  affirmative :  many 
things  may  pass  in  the  course  of  a  sermon  which  may  not 
be  afterwards  distinctly  recollected  by  persons  present.  I 
suppose  hardly  any  person  is  so  attentive  an  auditor  of  a 
sermon  as  to  say  with  certainty,  at  some  distance  of  time, 
whether  this  or  that  particular  observation  or  expression 
may  not  possibly  have  formed  a  part  of  it.  But  laying  the 
imperfections  ot  memory  out  of  the  question,  the  class  and 
situation  in  life  in  which  some  of  these  deponents  are,  one 
should  think  would  not  particularly  prepare  and  dispose 
them  to  observe  and  to  be  struck  with  the  application  of 
certain  expressions  to  the  doctrines  and  tenets  of  the 
Church  of  England,  as  propounded  in  its  articles.  Might 
not  then  the  bishop  be  in  reasonable  suspense,  at  least,  to 
which  description  of  relators  he  should  give  the  fullest 
credit  ?  He  certainly  might  be,  so  far  as  we  are  enabled 
to  judge  upon  the  evidence  before  us :  and  if  his  belief  at 
last  preponderated  in  favour  of  the  charge,  are  we  war- 
ranted to  condemn  his  judgment  ?  The  bishop  has  never 
renounced  this  objection :  he  has  never  said  that  he  did 
not  believe  this  charge.  The  production  of  Dr.  Povah's 
notes  was  relied  on  yesterday,  and  it  was  said  that  the 
bishop  had,  on  seeing  them,  renounced  this  ground  of  ob- 
jection, and  had  received  perfect  satisfaction  upon  it.  But 
what  was  that  satisfaction  ?  Dr.  Povah  produced  to  him 
his  short-hand  notes  of  some  sermon  that  he  had  preached, 
in  which  no  such  objection  appeared.  But  how  was  that  to 
satisfy  the  bishop  ?  It  might  have  been  a  sermon  upon  a 
perfectly  distinct  subject  from  that  of  infant  baptism;  and 
the  bishop  afterwards  stated  in  his  letter  to  him,  that  the 
charge  arose  from  a  sermon  preached  a  month  or  two 
before.  The  bishop  did  not  renounce  the  objection,  nor 
say  that  he  was  satisfied  that  Dr.  Povah  had  not  so 
preached :  he  only  said,  in  effect,  this  particular  sermon  is 
not  the  one  to  which  the  statement  in  question  is  imputed. 
But  we  are  trying  this  question  now  with  evidence  before 
us,  by  which  the  statement  on  the  part  of  Dr.  Povah  is 
attempted  to  be  confirmed  by  very  extraordinary  matter. 
It  is  said  that  he  not  only  did  not  preach  against  infant 
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"  baptism,  but  he  upheld  the  necessity  and  importance  of  it ; 
and  so  much  so  as  to  have  (if  I  may  use  the  expression) 
electrified  the  consciences  of  several  of  his  congregation ; 
one  man  of  the  name  of  Hardy,  another  of  the  name  of 
Pollard,  and  another  of  the  name  of  Hart ;  so  as  to  have 
induced  them  to  set  about  rectifying  that  error  in  their  con- 
duct which  had  taken  place  in  not  baptizing  their  children 
sooner :  and  that  they  in  consequence  immediately,  or  as 
soon  as  they  conveniently  could,  set  about  the  baptizing  of 
their  children.  Now  the  investigation  of  the  facts  which 
has  since  taken  place  is  very  unfortunate  for  the  credit . 
of  these  assertions.  Hardy,  we  are  to  suppose,  to  have 
been  resident  in  this  parish ;  for  we  are  not  told  where 
else  to  look  for  the  baptism  of  his  child ;  but  it  turns 
out  that  he  had  no  child  baptized  in  this  parish  in 
the  year  1809;  these  sermons  being  stated  to  have 
been  preached  in  the  autumn  of  1809.  The  search 
has  been  prosecuted  through  the  year  1808  (why 
through  that  year  I  do  not  understand),  and  through 
1809  and  1810 ;  and  he  does  not  appear  to  have  had 
any  child  baptized  in  either  of  those  years.  Pollard, 
who  is  supposed,  by  tearing  this  sermon  preached  in 
the  autumn  of  1809,  to  have  been  so  much  struck  with  it, 
that  he  had  felt  a  painful  sense  of  the  neglect  of  this  duty, 
lies  by,  I  think,  till  the  31st  of  March,  1811 :  that  is, 
having  heard  this  sermon,  which  communicated  the  im- 
pulse to  his  conscience  in  the  autumn  of  1809,  he  does 
not  baptize  his  child  till  the  31st  of  March,  1811,  and 
then  he  baptizes  two  together ;  the  first  of  these  children 
having  been  born  two  years  and  about  ten  davs  before : 
so  long  was  the  period  which  intervened  before  lus  strongly 
convinced  conscience  impelled  him  to  perform  this  neces- 
sary rite.  Hart  baptized  his  children  upon  the  5th  of 
May,  1811,  which  children  had  been  born,  the  first  of 
them  on  the  1st  of  August,  1809,  and  the  second  on  the 
30th  of  March,  1811 :  he  had  lain  by  therefore  one  year 
and  nine  months  after  the  birth  of  the  first  child,  being 
the  whole  portion  of  time  which  elapsed  between  August, 
1809,  and  the  5th  day  of  May,  1811,  when  he  brought 
them  to  be  baptized.  Now  I  put  it  to  the  plain  common 
sense  of  any  man,  if  this  cause  had  come  before  a  court 
sitting  at  Nisi  Prius,  how  would  such  evidence  have  been 
received,  and  what  regard  would  it  have  been  entitled  to  ? 
Can  any  one  say  that  this  lingering  performance  of  a  rite, 
of  the  importance  of  which  the  parties  are  supposed  to 
have  been  so  powerfully  convinced,  took  place  under  an 
impulse  which  operated  upon  the  conscience  of  his  hearers 
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Lord  Ellen- 
borough's 
judgment  in 
the  case  of 
Povah.— 
Bishop's  power 
of  refusing  a 
presentee. 


Bishop  need 
not  state  his 
reasons  for 
not  approving 
of  a  lecturer. 


"  for  the  first  time  effectually  after  a  lapse  of  fourteen  or 
fifteen  months.  If  that  be  not  probable,  does  it  not  give 
its  complexion  and  character  to  the  whole  of  the  evidence 

Eroduced  on  this  head,  and  warrant  an  opinion  that  the 
ishop  might  more  safely  and  fully  rely  upon  the  testi- 
mony of  the  particular  persons  on  whose  evidence  he  ap- 
pears to  have  rested,  as  to  the  fact  of  Dr.  Povah's  having 
propounded  doctrines  which  were  of  the  exceptionable 
nature  described  by  them,  than  upon  that  of  hearers  of 
the  description  I  have  commented  upon. 

"  This  would  be  the  conclusion  we  might  arrive  at  if 
we  were  trying  that  particular  fact :  but  the  bishop  does 
not  in  hi/ affidavit  rest  upon  that,  or  upon  any  other 
single  ground  of  objection,  but  makes  this  general  alle- 
gation, (which,  if  made  in  a  return  to  the  mandamus, 
would  be  as  conclusive  as  any  that  could  be  made,)  that 
he  thinks  the  said  Richard  Povah  unfit,  and  therefore 
cannot  approve  or  license  him.  Unless  therefore  the  court 
feels  itself  at  liberty,  in  a  case  in  which  the  legislature  has 
thought  fit,  for  reasons  satisfactory  to  itself  in  point  of 
wisdom  and  convenience,  to  vest  the  right  of  approval  in 
the  ordinary,  to  supersede  that  provision ;  and,  not  con- 
tent with  seeing  that  he  exercises  a  mature,  deliberate, 
and  conscientious  judgment  upon  the  subject,  to  require  of 
him  to  state  to  the  court  all  the  grounds  and  materials 
upon  which  that  judgment  was  formed ;  all  the  evidence 
by  which  it  was  influenced  and  directed;  and  to  place 
ourselves  in  the  situation  where  the  statute  has  placed 
the  bishop,  as  to  the  final  approbation  or  disapprobation 
of  the  parly  applying;  unless  we  thus  enlarge  the  limits 
and  sphere  01  our  jurisdiction,  I  say  we  cannot  impugn 
the  decision  he  has  solemnly  come  to,  or  the  disapproba- 
tion which  he  has  upon  his  oath  recorded  upon  the  files 
of  the  court.  It  seems  to  me,  therefore,  that,  unless  we 
repeal  the  act  of  parliament,  and  violate  the  functions  that 
are  exclusively  vested  in  the  bishop  and  others  under  the 
act,  we  cannot  grant  the  mandamus  that  is  prayed  for ; 
and  that,  in  refusing  it,  we  contravene  no  principle  of  law 
that  has  ever  been  established,  nor  run  counter  to  any  one 
dictum  of  any  one  judge  pronounced  in  any  cause  in 
which  a  question  of  this  nature,  respecting  the  exercise 
of  the  functions  of  a  bishop,  has  ever  occurred  before  the 
court. 

"  The  rule  has  two  parts ;  the  one  respecting  the  bishop, 
the  other  the  archbishop.  Respecting  the  archbishop,  I 
have  no  doubt  that,  as  provincial  and  metropolitan,  he  has 
a  function  to  exercise  upon  this  subject.      My  reason  for 
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"  saying  so  is  because  the  act  appears  to  me  to  have  dis- 
tinctly said  so.  I  do  not  say  that  the  application  should 
go  in  inverso  ordine,  i.e.  to  the  archbishop  in  the  first 
instance,  and  afterwards  to  the  bishop ;  or  that  it  is  to  go 
from  the  one  to  the  other  in  the  nature  of  an  appeal :  but 
I  think  it  is  competent  to  the  party,  if  he  please,  to  apply 
to  the  archbishop  as  well  as  to  the  bishop  for  the  licence. 
The  answer  which  has  been  given  is  that  the  instances 
that  have  occurred  to  the  knowledge  of  the  archbishop's 
officers,  have  been  only  in  cases  within  the  archbishop's 
own  peculiar  diocese :  which  he  has.  distinct  from  his 
provincial  jurisdiction.  But  that  he  has  exercised  the 
function  only  in  those  instances  merely  proves  that  such 
applications  only  have  been  made :  it  does  not  prove 
negatively  that  which  would  have  appeared  if  there  had 
been  applications  actually  made  to  him  for  his  interference 
from  others  within  his  province  at  large,  and  rejected ; 
viz.  a  refusal  of  his  interference,  and  an  acquiescence  (if 
nothing  appeared  to  the  contrary)  in  that  refusal:  but 
there  is  no  such  instance.  Considering,  however,  that  it 
was  in  a  late  stage  of  the  business  that  the  archbishop  was 
introduced  at  all  into  this  rule ;  and  not  being  satisfied 
that  it  is  right  to  complicate  in  the  same  rule  the  question 
of  a  mandamus  to  the  bishop,  and  to  the  archbishop,  in 
the  sort  of  alternative  mode  which  is  held  out  in  the  terms 
of  this  rule ;  and  as  the  question  is  quite  a  new  one  as  it 
respects  the  archbishop ;  I  think  if  there  be  any  appli- 
cation for  a  mandamus  to  be  addressed  to  the  archbisnop, 
that  it  ought  to  be  a  substantive  application  standing 
upon  its  own  ground.  I  say  this  as  a  reason  why  th£ 
part  of  the  rule,  as  well  as  the  other,  ought  to  be  dis- 
charged." 

Upon  an  application  for  costs,  his  lordship,  (after  re- 
ferring to  the  case  of  The  King  v.  The  Bishop  of  Chester , 
1  Term  Rep.  396,)  said  that  as  this  was  a  new  case,  the 
court  did  not  think  it  fit  to  give  them  ;  though  on  any 
future  application  of  a  similar  sort,  the  court  would  feel  it 
to  be  their  duty  to  do  so. 

Per  Curiam,  Rule  discharged  (z). 

In  the  case  of  Albany  and  The  Bishop  of  St  Asaph,  Knowledge  of 
(27  Eliz.),  the  want  of  knowledge  in  the  Welsh  tongue  £«  wee^ce9- 
was  declared  to  be  a  good  cause  of  refusal,  where  the  ser-  J^toxV** 
vice  was  to  be  performed  in  that  language,  as  rendering  Welsh  clerk 
the  clerk  incapable  of  the  cure ;  nor  aid  it  avail,  to  allege  Jl2J^and 

(*)  15  East's  Rep.  134— 159. 
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Knowledge  of 
the  Weluh 
tongne  neces- 
sary for  a 
Welah  clerk 
by  canon  and 
fttatnto  law. 


1  &  2  Vict 
c  106. 

Repeal  of  part 
of6&7WU1.4, 
c.  77. 


Provision  for 
benefices  in 
certain  Welsh 
dioceses. 


that  the  language  might  be  learned,  or  that  the  part  of 
the  cure  he  was  incapable  of  might  be  discharged  by  a 
curate  (a). 

The  law  is  the  same  if  the  person  presented  does  not 
understand  the  English  tongue  ;  for  in  such  case  the  bishop 
may  refuse  him  for  incapacity  (b). 

Where  there  is  a  mixture  of  divers  languages  in  any 
place,  the  rule  of  the  canon  law  is,  that  the  person  pre- 
sented do  understand  the  several  languages  (c). 

1  &  2  Vict  c.  106,  in  its  103rd,  104th,  and  105th  sec- 
tions, makes  the  following  provisions  upon  this  subject: 

Sect.  103.  " '  And  whereas  in  many  benefices  in  Wales 
and  in  the  counties  adjacent  thereunto  many  of  the  inha- 
bitants are  imperfectly  or  not  at  all  instructed  in  the 
English  language,  and  it  is  expedient  that  persons  to  be 
hereafter  instituted  or  licensed  to  such  benefices  should 
possess  an  adequate  knowledge  of  the  Welsh  language : 
and  whereas  in  and  by  6  &  7  Will.  4,  c.  77,  the  said  com- 
missioners were  directed  to  prepare  and  lay  before  his 
then  majesty  in  council  a  scheme  for  preventing  the  ap- 
pointment of  any  clergyman  not  fully  conversant  with 
the  Welsh  language  to  certain  benefices  with  cure  of 
souls  in  Wales :  and  whereas  it  is  expedient  to  repeal 
such  enactment,  and  instead  thereof  to  enact  other  provi- 
sions of  more  general  and  extensive  application;'  be  it 
therefore  enacted,  that  the  said  enactment  shall  be  and  the 
same  is  hereby  repealed." 

Sect.  104.  "  Within  the  several  dioceses  of  Saint 
Asaph,  Bangor,  Llandaff,  and  Saint  David's,  it  shall  and 
may  be  lawful  for  the  bishop,  if  he  shall  think  fit,  to  re- 
fuse institution  or  licence  to  any  spiritual  person  who  after 
due  examination  and  inquiry  shall  be  found  unable  to 
preach,  administer  the  sacraments,  perform  other  pastoral 
duties,  and  converse  in  the  Welsh  language:  provided 
always,  that  any  such  spiritual  person  may,  within  one 
month  after  such  refusal,  appeal  to  the  Archbishop  of 
Canterbury,  who  shall  either  confirm  such  refusal  or  direct 
the  bishop  to  grant  institution  or  licence,  as  shall  seem  to 
the  said  archbishop  just  and  proper :  provided  also/ that 
nothing  hereinbefore  contained  shall  be  construed  to  affect 
or  abridge  any  rights  which  the  inhabitants  of  any  bene- 
fice within  the  said  four  Welsh  dioceses  may  at  present 


(a)  Gibs.  807  ;  Cro.  Eliz.  119. 
See  1  &  2  Vict.  c.  106,  ss.  145, 
146. 


(b)  Wats.  c.  20 ;  Hob.  148. 

(c)  Gibs.  807  ;  X.  1,  31, 14. 
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by  law  possess  of  entering  a  caveat  against  or  objecting  in 
due  course  of  law  to  the  institution,  collation,  or  licence  of 
any  spiritual  person,  or  of  proceeding  to  procure  the  de- 
privation of  any  such  person." 

Sect.   105.  "  All  trie  provisions    and  powers  of  this  Provision  for 
act  relating  to  the  appointment  of  curates  where  the  eccle-  ^Jjjjj  Welsh 
siastical  duties  are  inadequately  performed  shall,  within  dioceses, 
the  several  dioceses  of  Saint  Asaph,  Bangor,  Llandaff, 
and  Saint  David's,  extend  and  apply  to  cases  wherein  the 
bishop  shall  see  reason  to  believe  that  the  ecclesiastical 
duties  of  any  benefice  are  not  satisfactorily  performed  by 
reason  of  .the  insufficient  instruction  in  the  Welsh  lan- 
guage of  the  spiritual  person  serving  such  benefice. " 

The  most  common  and  ordinary  cause  of  refusal  is  want  Causes  of  ro- 
of learning.  fusaL 

But  there  are  also  many  other  causes  for  which  a  clerk 
presented  may  lawfully  be  refused ;  as,  if  he  be  perjured 
before  a  lawful  judge ;  or  if  he  be  an  heretic  or  schismatic; 
or  irreligious ;  or  (as  is  said  in  the  old  books)  if  he  is  a 
bastard,  and  not  dispensed  withal ;  or  if  he  is  within  age ; 
or  if  he  or  his  patron  be  excommunicated  for  the  space  of 
forty  days ;  or  if  he  be  outlawed ;  or  guilty  of  forgery  j 
or  has  committed  simony  in  the  procuring  of  the  present- 
ment he  brings,  or  of  another  presentment  to  a  former 
benefice ;  or  has  committed  manslaughter,  that  is,  if  he  be 
attainted  thereof,  and  not  pardoned.  And  it  is  said,  that 
the  ordinary  may  refuse  a  clerk  upon  his  own  knowledge 
for  an  offence  committed  by  him,  which  is  a  good  cause 
of  refusal,  although  he  be  not  convicted  thereof  by  the 
law ;  and  this  shall  be  tried  by  issue,  whether  it  be  true 
or  not :  and  generally,  all  such  as  are  sufficient  causes  of 
deprivation  are  also  sufficient  causes  of  refusal  (d).  Where 
the  right  of  nominating  is  in  A.  and  of  presenting  in  B., 
B.  is  to  judge  of  the  qualification  of  the  person  nominated 
in  the  same  manner  as  a  bishop  does ;  but  if  the  person 

E resenting  object  on  the  ground  of  immorality,  that  must 
e  tried  by  a  jury  (e). 
If  the  clerk  refused  be  the  presentee  of  a  bishop  or  Notice  to  the 
other  ecclesiastical  patron,  the  ordinary  is  not  bound  to  JjjJjJ1  °f  **" 
give  notice  of  the  refusal ;  or  if  he  should  do  it,  such 
patron  can  never  revoke  nor  vary  his  presentations,  by 
presenting  one  afterwards  that  is  better  qualified,  without 
the  ordinary's  consent,  the  law  supposing  him  that  is  a 


i 


d)  Wats,  c  20. 

e)  3  Term  Rep.  646  ;  Serjt.  Hill's  MS.  Notes. 
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Notice  to  the     spiritual  person  to  be  capable  of  choosing  an  able  clerk ; 
gtam  of  re-     an(j  gQ  lap^  mav  come  to  him  unavoidably  if  the  clerk 

first  presented  be  justly  refused.  But  if  the  clerk  pre- 
sented be  the  presentee  of  a  lay  patron,  and  be  refused  by 
the  ordinary,  the  ordinary  in  most  cases  is  bound  to  give 
notice  to  the  patron  of  such  refusal ;  for  if  in  such  case  no 
notice  is  given,  no  lapse  can  run,  though  no  other  clerk 
be  presented ;  nor  if  notice  be  given,  unless  upon  trial  the 
clerk  was  justly  refused  (/).  But  if  a  clerk  presented  be 
for  good  cause  refused,  and  notice  thereof  be  in  due  time 
and  manner  given  to  the  patron,  and  no  other  clerk  be 
presented  in  time,  lapse  runs  to  the  ordinary  (y). 

In  the  case  of  Hole  and  The  Bishop  of  Exeter  (3 
Will.  3)  it  was  said  by  the  court  that  if  the  ordinary 
refuse  because  he  is  criminous,  he  need  not  give  notice  of 
the  refusal,  for  the  crime  is  as  much  in  the  cognizance  of 
the  patron  as  of  the  bishop ;  but  if  he  refuse  because  illi- 
terate, he  must  give  notice  (A). 

And  in  general,  Lord  Coke  says,  if  the  cause  of  refusal 
be  for  default  of  learning,  or  that  he  is  an  heretic,  schis- 
matic or  the  like,  belonging  to  the  knowledge  of  ecclesias- 
tied  law,  there  the  orSy  must  give  nXe  thereof  to 
the  patron ;  but  if  the  cause  be  temporal,  as  felony,  or 
homicide,  or  other  temporal  crime,  or  it  the  disability  grow 
by  any  act  of  parliament  or  other  temporal  law,  there  no 
notice  need  be  given,  unless  notice  be  prescribed  to  be  given 
thereby  (i). 

But  in  the  case  of  The  King  and  The  Bishop  of  Here- 
ford, where  the  refusal  was  of  a  common  drunkard  and 
common  swearer,  who  was  presented  by  the  king,  and  it 
was  argued  that  in  this  case  no  notice  need  to  be  given, 
because  nullum  tempus  occurrit  regi,  and  no  lapse  could 
incur  if  he  did  not  present  again  within  the  six  months ; 
yet  the  court  resolved  that  the  plea  was  bad,  for  want  of 
notice  alleged  (A). 

At  least  in  all  cases  it  is  fair  and  equitable  to  give  notice 
to  the  patron  of  the  refusal,  whatever  the  cause  may  be ; 
for  it  is  very  possible  that  the  person  presented  may  be 
many  ways  unfit,  and  the  patron  not  know  it. 

And  it  is  not  enough  that  the  bishop  barely  give  notice 
of  his  refusal,  unless  he  also  signify  the  cause  of  it.  For 
although  the  bishop  is  judge  in  the  examination,  yet  inas- 


(/)  14  Hen.  7,  21 ;  Bro.  Ab.         (h)  2  Salk.  539. 
.  Imp.  90.  (0  2  Inst.  631. 

{g)  mts.  c.  12.  (*)  GibB.  80Y ;  Corayns,  358. 
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much  as  the  proceedings  of  the  bishop  are  not  of  record, 
the  cause  of  refusal  is  traversable ;  and  if  it  be  traversed, 
and  the  party  refused  be  living,  this  shall  be  tried  by  the 
metropolitan;  and  if  he  be  dead,  this  shall  be  tried  by  the 
country  (/). 

And  the  notice  ought  to  be  personal  by  letters  from  the 
bishop  to  the  patron ;  it  is  not  sufficient  that  it  be  fixed 
to  the  door  of  the  same  church,  unless  the  patron  is  out  of 
the  country.  And  notice  must  be  given  though  the  patron 
had  personal  notice  before  of  the  refusal  of  a  former  pre- 
sentee, and  the  patron  still  continues  in  the  same  county. 
It  shall  not  be  a  cause  of  refusal  that  he  does  not  produce 
his  letters  of  orders,  for  perhaps  they  are  lost,  or  that  he 
had  not  any  letters  testimonial  (m). 

And  such  notice  ought  to  be  given  with  as  much  speed 
as  conveniently  may  be ;  and,  therefore,  where  the  ordi- 
nary delayed  to  give  notice  to  the  patron  for  the  space  of 
twenty-two  days,  it  was  held  that  the  notice  was  insuffi- 
cient, and  that  therefore  the  bishop  should  have  no  advan- 
tage by  lapse  (»). 

And  notice  is  to  be  given  in  such  cases  to  the  person  of 
the  patron,  if  he  be  witnin  the  county  where  the  church  is 
at  the  time  of  the  giving  thereof;  otherwise  it  is  to  be 
given  to  him  by  an  instrument  in  writing,  affixed  to  the 
door  of  the  church  to  which  the  clerk  was  presented ;  but 
if  notice  be  given  by  such  instrument  as  aforesaid,  before 
the  patron  be  inquired  after,  and  a  return  made  that  he  is 
not  to  be  found  within  the  county,  such  notice  is  not 
good(o). 

When  the  bishop  has  given  notice  of  his  refusal  of  a 
clerk,  this  does  not  give  the  patron  a  longer  time  to  pre- 
sent in  than  he  had  before.  For  if  the  church  be  so  void 
that  the  bishop  is  not  bound  to  give  the  patron  notice  of 
the  avoidance,  the  patron  must  present  his  second  clerk 
(if  he  thinks  his  first  presentation  to  be  justly  refused) 
within  the  six  months,  accounting  from  the  time  the  avoid- 
ance happened.  But  if  the  church  be  void  by  such  means, 
as  that  the  six  months  do  not  run  without  due  notice  to 
the  patron  of  the  avoidance,  and  the  patron  does  present 
his  clerk  before  the  ordinary  has  given  him  any  notice 
thereof;  if  the  ordinary  does  refuse  his  clerk,  and  give 
notice  of  his  refusal,  yet  the  patron  (as  it  seems)  has  six 

(J)  5  Co.  58  ;  see  p.  425,  supra.         (n)  Wats.  c.  20 ;  Cro.  Eliz.  119. 
(m)  Comvns*  Digest,  tit  Es-         (o)  WatB.  c.  20 ;  Dy.  327  b  ; 
-glise,  Admission,  &c.  3  Leon.  47  ;  Cro.  Eliz.  119. 
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months,  accounting  from  the  notice  of  the  bishop's  refusal 
to  make  his  second  presentment  in,  before  lapse  can  incur. 
But  if  the  bishop  had  given  notice  of  the  avoidance  before 
the  patron  presented,  and  then  he  refuses  the  patron's 
clerk  for  just  cause,  and  does  give  notice  thereof,  the 
patron's  six  months  are  to  be  accounted  from  the  first 
notice  (p). 

If  the  bishop  refuse  a  clerk  for  insufficiency,  and  the 

patron  presents  another,  and  the  bishop  admits  the  first,  he 

is  a  disturber ;  for  having  once  refused  him  for  insufficiency 

he  cannot  afterwards  accept  him  (q). 

Remedy  for  When  the  bishop  without  good  cause  refuses  or  unduly 

b  erj9iT  &J ^    cteky8  to  admit  and  institute  a  clerk  to  the  church  to  which 

$uerJL  in  the  ne  ^  presented,  the  clerk  may  have  his  remedy  against  the 

spiritual  court,  bishop  in  the  ecclesiastical  court,  as  the  patron  may  in  the 

temporal  court. 

This  remedy  the  clerk  may  have  before  the  ordinary  to 
whom  appeals  are  to  be  made  by  the  way  of  a  duplex  que- 
rela ;  that  is  to  say,  if  a  bishop  refuses,  then  before  the 
archbishop  in  his  court  of  appeals ;  if  an  archbishop  refuses, 
then  before  the  delegates. 

And  if  the  bishop  admits  the  clerk,  and  then  refuses  to 
institute  him,  the  clerk  may  have  the  same  remedy  against 
the  ordinary  to  enforce  him  to  do  his  duty ;  that  is,  the 
clerk  presented  having  exhibited  his  presentation  to  the 
bishop,  or  to  his  vicar-general  (having  power  to  institute), 
and  being  refused  or  unjustlv  delayed,  and  complaining  to 
the  judge  of  appeals  thereof,  the  judge  is  wont  to  write  to 
the  bishop  in  form  of  law,  and  this  writing  they  call  a 
duplex  querela. 

This  duplex  querelais  to  contain  a  monition  to  the  bishop, 
or  to  his  vicar-general  (having  power  to  give  institution), 
that  within  a  certain  time,  as  within  nine  or  sometimes 
fifteen  days,  he  admit  the  party  complaining ;  and  also  a 
citation,  whereby  the  bishop  may  be  cited  to  appear  by 
himself  or  proctor  at  a  day  after,  in  case  he  does  not  in- 
stitute as  aforesaid,  to  show  cause  why,  by  reason  of  his 
neglect  of  doing  justice,  the  right  of  institution  is  not  de- 
volved to  the  superior  judge.  It  is  also  expedient  that  the 
same  duplex  querela  do  contain  an  inhibition  to  the  bishop 
and  to  such  vicar-general  as  aforesaid,  that  nothing  be  done 
by  either  of  them  pending  the  suit,  to  the  prejudice  of  the 
party  complaining  (r). 

(p)  Wats.  c.  20.  (r)  Hob.  15 ;  Can.  95,  of  1603. 

(q)  Gibs.  807. 
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The  clerk  refused,  having  obtained  from  the  proper 
judge  a  duplex  querela,  is  to  take  care  that  some 
person,  sufficiently  learned  for  that  purpose,  do  ad- 
monish the  bishop  to  admit  him  and  to  do  justice 
within  the  time  mentioned  in  the  duplex  querela,  and 
also  according  to  the  contents  thereof  to  inhibit  the 
bishop. 

If  the  bishop,  after  he  is  admonished  to  institute  the 
presentee,  shall  expressly  refuse  to  admit  him,  the  manda- 
tory may  presently  cite  the  bishop  to  appear,  according  to 
the  contents  of  the  duplex  querela;  but. if  no  refusal  be 
made,  the  bishop  being  admonished  as  aforesaid,  the  clerk 
is  first  to  repair  to  the  bishop,  or  such  his  vicar-general  as 
aforesaid,  on  the  third  day  after,  if  no  more  than  nine  days 
are  mentioned  in  the  duplex  querela,  or  on  the  fifth  day 
after,  if  fifteen  days  be  appointed  therein,  and  to  exhibit 
his  presentation,  and  to  require  admission  and  justice  in 
all  respects  to  be  done  to  him,  and  offer  himself  ready  to 
subscribe  the  Thirty-nine  Articles  of  religion,  and  the  de- 
claration as  required  by  law,  and  to  take  the  oaths,  and  to 
do  every  other  thing  required  by  law  to  be  of  him  per- 
formed, in  respect  of  his  admission  and  institution  into 
that  benefice.  And  this  he  is  to  do  two  times  more,  if 
not  received,  namely,  every  third  or  every  fifth  day,  accord- 
ing to  the  time  given  in  the  duplex  querela.  But  if  he 
cannot  come  to  the  presence  of  the  bishop,  he  is  to  protest 
his  readiness  to  receive  his  admission  and  to  subscribe  as 
aforesaid,  and  to  have  at  least  two  witnesses  thereof. 

If  the  bishop  shall  not  do  the  clerk  justice  within  the 
time  limited,  then,  after  the  expiration  thereof,  the  party 
presented  is  to  take  care  that  the  bishop  be  cited  according 
to  the  tenor  of  the  duplex  querela. 

If  the  person  that  is  to  cite  the  bishop  cannot  come  to 
his  presence,  he  is  to  signify  to  some  of  the  bishop's  ser- 
vants that  he  has  a  duplex  querela  at  the  instance  of  such 
a  clerk  presented  to  such  a  church,  to  be  by  him  executed, 
and  to  desire  that  he  may  come  to  the  presence  of  the 
bishop.  If  he  may  not  come  to  the  bishop's  presence  so 
that  he  cannot  cite  him,  the  presentee  is  to  stay  till  the 
day  on  which  the  bishop  should  appear  had  he  been  cited ; 
at  which  time  he  is  to  De  called,  and  if  he  appear  not  by 
himself  or  proctor,  a  citation  viis  et  modis  is  to  be  decreed, 
which  is  to  be  executed  personally  if  the  bishop  may  be 
spoken  with,  and  if  not,  then  by  affixing  it  to  the  outward 
doors  of  the  bishop's  palace,  or  of  the  house  where  the 
bishop  resides,  or  of  his  cathedral  church. 
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Remedy  for  After  the  bishop  is  cited,  whether  by  the  first  or  second 

clerkrefased,  mandate,  the  person  citing  is  to  certify  to  the  clerk  or  his 
fiuerJL  in  the  proctor  by  his  letters,  or  by  subscribing  upon  the  backside 
spiritual  court,  of  the  mandate,  the  day  of  executing  the  monition  to  in* 

statute,  and  the  inhibition,  the  several  days  of  the  pre- 
sentee *s  asking  admission,  and  the  day  of  his  citing  the 
bishop ;  and  if  the  bishop  refuse  expressly  to  admit,  that 
is  also  to  be  certified. 

If  the  bishop  appear  not  at  the  day,  upon  the  petition 
of  the  presentee's  proctor,  the  bishop  being  thrice  called  is 
by  the  judge  pr<?nounced  contumacious ;  and  as  a  punish- 
ment of  his  contumacy,  the  judge  does'  pronounce  the 
right  of  instituting  the  presentee  to  his  benefice  to  be 
devolved  to  the  superior  judge,  and  does  decree  that  the 
clerk  shall  be  instituted,  and  that  he  will  write  to  the  arch- 
deacon or  ordinary  of  the  diocese  where  the  church  is, 
commanding  him  to  induct  him. 

Then  the  clerk  is  remitted  (if  the  proceedings  be  in  the 
Court  of  Arches  or  Audience)  to  the  archbishop  to  ex- 
amine him ;  and  the  archbishop,  approving  of  him,  returns 
him  with  his  fiat  institutio  to  the  judge ;  who,  before  he 
institutes,  is  wont  to  require  a  bond  of  the  presentee  to 
save  him  harmless  on  that  account. 

But  if  the  bishop  appears,  and  alleges  some  just  cause 
why  he  refused  the  clerk,  then  they  are  to  proceed  to  the 
trial  of  that  as  in  other  summary  causes. 

If  the  cause  alleged  by  the  bishop  be  not  proved,  the 
judge  pronounces  as  before  for  his  own  jurisdiction,  and 
the  bishop  is  to  be  condemned  in  expenses ;  and  so  if  he 
alleges  an  insufficient  cause,  as  that  the  church  is  litigious, 
for  this  he  ought  to  have  tried. 

If  the  bishop  will  not  defend  the  suit  the  pretended  in- 
cumbent may  do  it,  and  allege  that  the  church  is  full  of 
himself;  but  then  the  judge  will  first  pronounce  sentence 
for  his  own  jurisdiction,  because  the  bishop  has  alleged 
nothing  to  oppose  it.  But  if  the  bishop  will  allow  such 
incumbent  to  defend  the  suit  in  his  own  name,  then  the 
judge  cannot  decree  for  his  own  jurisdiction,  until  the  cause 
is  determined  (*). 

And  this  way  of  proceeding  in  this  case  against  a  bishop 
is  allowed  of  by  the  common  law,  and  no  prohibition  lies 
for  the  bishop  (t). 

Which  course  of  proceeding  in  the  ecclesiastical  court 

(«)  Clarke,    Querela    DupL;         (t)  Wats.  c.  21. 
Wats.  c.  21 ;  1  Ought.  237—248. 
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is  the  most  proper  remedy  that  the  clerk  can  use  in  case 
he  be  refused  by  the  bishop  upon  the  account  of  any  per- 
sonal fault  or  defect,  not  only  because  by  such  course  the 
clerk  in  a  short  time,  at  less  charge  and  less  hazard  of 
losing  his  living  by  errors  (which  are  easily  fallen  into  at  . 
common  law),  may  gain  institution,  but  also  because, 
although  his  patron  bring  his  action  at  common  law  for 
refusing  his  clerk  for  crime  or  insufficiency,  such  cause  of 
refusal  shall  be  tried  by  a  spiritual  judge,  to  wit,  if  a  bishop 
refuse,  by  the  metropolitan  of  the  province  (w).  But  this 
is  not  a  proper  remedy  where  another  clerk  has  been  in- 
stituted and  inducted,  though  wrongfully ;  because  he  has 
then  acquired  a  lay  fee,  of  which  the  ecclesiastical  court 
cannot  deprive  him,  except  for  certain  crimes  (or). 

And  the  ecclesiastical  judge  in  this  case  is  to  make 
certificate  of  his  judgment  to  the  temporal  court,  upon 
which  they  may  proceed  to  sentence  in  a  quare  im- 
pedit(y). 

If  the  Archbishop  of  York  refuse,  it  is  said  that  the 
cause  of  refusal  shall  be  tried  by  himself  only  (z). 

But  in  a  quare  imvedit  against  the  Archbishop  of 
Canterbury,  if  the  ability  of  the  clerk  come  in  question, 
it  is  said  that  it  shall  be  tried  by  the  country,  and  not  by 
any  inferior  ordinary,  and  the  same  reason  seems  to  be  as 
to  the  Archbishop  of  York  (a). 

The  last  and  probably  the  most  important  case  ever  Oorkamr.Bp. 
tried  in  the  spiritual  court  was  that  of  Mr.  Gorham  against  *t  &*****. 
the  Bishop  of  Exeter.     But  this  case,  on  account  of  its 
extreme  peculiarity,  can  scarcely  form  a  precedent  for 
any  other.     The  Privy  Council,  who  reversed  the  sentence 
of  the  Dean  of  the  Arches,  said  :— 

"  After  the  litigation  had  thus  commenced,  and  Mr. 
Gorham  had  called  upon  the  bishop  to  state  why  institu- 
tion was  refused,  it  became  evident  that  the  reasons  must 
be  considered  upon  legal  principles,  and  it  was  perhaps 
reasonably  to  be  expected  that  both  parties  would  require 
a  strict  and  formaf  proceeding,  in  which  what  was  the 

J  articular  unsound  doctrine  imputed  to  Mr.  Gorham  would 
ave  been  distinctly  alleged  which  constituted  his  alleged 
offence. 

"Unfortunately  this  course  was  not  adopted.  The 
bishop  proceeded  by  act  on  petition ;  and  in  his  act  he 

[u)  Wats.  c.  21 ;  3  Leon.  199.         (*)   Ibid. 
[X)  Wats.  c.  21  ;  Hob.  16.  (a)  Ibid. 

Wats.  c.  21. 
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Gorhamv.Bp.  stated  his  charge  against  Mr.  Gorham,  and  alleged  '  that 
of  Exeter.        fa  appeared  to  him,  in  the  course  of  the  examination,  that 

Mr.  Gorham  was  of  unsound  doctrine  respecting  that 
great  and  fundamental  point  of  baptism,  inasmuch  as  Mr. 
Gorham  held,  and  persisted  in  holding,  that  spiritual  re- 
generation is  not  given  or  conferred  in  that  holy  sacra- 
ment,— in  particular,  that  infants  are  not  made  members  of 
Christ  and  the  children  of  God, — contrary  to  the  plain 
teaching  of  the  church  of  England  in  her  Articles  and 
Liturgy,  and  especially  contrary  to  divers  offices  of  baptism, 
the  office  of  confirmation,  and  the  catechism,  severally  con- 
tained in  the  Book  of  Common  Prayer  and  administration 
of  the  sacraments  and  other  rites  and  ceremonies  of  the 
church,  according  to  the  use  of  the  united  church  of 
England  and  Ireland.' 

"  In  part  supply  of  proof  of  the  premises,  the  bishop 
referred  to  a  book  written  and  caused  to  be  printed 
and  published  by  Mr.  Gorham,  containing  amongst  other 
things  the  several  questions  put  by  the  bishop  to  Mr. 
Gorham  in  the  course  of  the  examination,  and  Mr. 
Gorham's  several  answers  to  the  same  questions. 

"  The  inconvenience  of  this  course  of  proceeding  is  so 
great,  and  the  difficulty  of  coming  to  a  right  conclusion  is 
thereby  so  unnecessarily  increased,  that  in  our  opinion  the 
judge  below  would  have  been  well  justified  in  refusing  to 
pronounce  any  opinion  upon  the  case  as  appearing  upon 
Such  pleadings;  and  in  requiring  the  partieCeven  at  the 
last  moment,  to  bring  forth  the  case  in  a  regular  manner 
by  plea  and  proof. 

"  The  case  comes  before  us  in  precisely  the  same  state ; 
and  although  the  counsel  on  both  sides  have  used  their 
best  endeavours  to  remove  the  vagueness  and  uncertainty 
found  in  the  pleadings,  as  well  as  in  the  examination,  and 
have  thereby  much  assisted  us,  they  have  not  been  able 
entirely  to  remove  the  difficulty"  (£). 


Sect.  6. — Remedies  of  Patrons. 

We  have  next  to  consider  the  remedies  which  the  law 
affords  to  the  patron  whose  presentation  of  a  clerk  is  liti- 

(b)  The  Gorham  case,  by  E.  F.  Moore.  Esq.  (published  1852), 
459-461. 
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gated  or  refused  on  the  ground  of  his  having  no  right  to 
present — 

1.  The  trial  in  the  spiritual  court  of  jus  patronatus.        Trial  of  the 

2.  The  trial  in  the  temporal  court  of  quare  impedit.        right  of  ad  vow- 

t/»  3i  t        -I    -l      son  in  the 

It  two  patrons  present  to  one  and  the  same  church  by  spiritual  court, 
several  titles,  the  church  is  become  litigious  ;  because  the  bjjuspatro- 
bishop  knows  not  which  clerk  to  admit ;  and  it  seems  that  *"***• 
the  church  is  not  less  litigious,  though  they  both  present 
the  same  person  (c) ;  because  when  the  bishop  admits  him 
as  the  clerk  of  the  one,  he  puts  the  other  out  of  possession, 
and  consequently  to  his  action  ;  and  the  bishop  becomes  a 
disturber,  if  he  who  is  put  out  of  possession  prove  to  have 
the  better  title  (rf). 

But  if  two  joint  tenants  or  tenants  in  common  present 
several  clerks,  this  does  not  make  the  church  litigious ; 
for  the  bishop  may  admit  the  clerk  of  which  he  pleases ; 
or  if  they  do  not  agree  and  join  in  presenting  a  clerk 
within  the  six  months,  the  bishop  may  collate  (e). 

Also  where  one  patron  does  present  his  clerk  before  any 
other  has  presented*  the  church  is  not  yet  litigious ;  there- 
fore if  the  bishop  does  refuse  him,  he  is  a  disturber :  and 
though  another  should  after  present,  whereby  the  church 
then  does  become  litigious,  yet  that  will  not  excuse  the 
bishop  from  being  a  disturber,  if  the  first  patron  be  upon 
trial  found  to  have  the  better  title ;  nor  can  he  have  the 
benefit  of  lapse,  though  no  action  be  brought  against  him, 
which  makes  it  safe  for  the  bishop  to  receive  him  that 
comes  first.  But  then  a  question  may  be  made,  how  can 
a  church  (the  bishop  acting  thus  safely  for  himself)  ever 
become  litigious  ?  and  how  can  it  be  truly  said,  that  the 
bishop  may  justly  refuse  both  clerks  upon  account  of  two 
several  patrons  making  their  several  presentments  to  him, 
unless  the  presentees  should  happen  to  tender  their  pre- 
sentments at  one  and  the  same  time,  which  is  not  to  be 
supposed?  In  answer  to  which, — It  is  true  that  if  the 
bishop  unjustly  refuses  the  clerk  of  the  true  patron  before 
any  other  presentment  is  made,  although  the  church  by 
another  person's  presenting  after  does  become  litigious, 
he  will  not  be  excused  (the  true  patron  prevailing  at  law) 
from  being  a  disturber ;  but  there  is  a  great  difference 
betwixt  the  bishop's  suspending  the  admission  and  insti- 
tution of  a  clerk,  and  his  absolute  refusal  of  him.     A 

(c)  But  in  Ch.  Prec.  214,  mort-  (d)  Deg.  p.  1,  c.  3 ;  1  Roll.  177. 

gagee  and  mortgagor  joined  in  (ej  Deg.  p.  1,  c.  3 ;  Co.  Lit. 

presentation,  and  no   objection  18b  d  ;  Hob.  318,  Sir  W.  Elwis 

was  taken  on  that  account  v.  Archbishop  of  York. 
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Trial  alj**      bishop  is  not  bound  instantly  upon  the  presentment  ten- 
F******<**-      dered  to  admit,  if  he  has  other  business  in  hand,  but 

may  appoint  the  clerk  to  repair  to  him  at  another  time  to 
receive  admission  and  institution.  And  when  a  person  is 
presented  to  him,  he  may  take  competent  time  to  examine 
nis  sufficiency,  and  inquire  and  inform  himself  of  his  conver- 
.  sation.  Twenty-eight  days  by  the  95th  canon,  in  1603  (/). 
And  by  a  hasty  admission  of  the  clerk  of  a  disturber, 
the  bishop  might  do  great  wrong  in  surprising  other 
patrons  that  have  right :  and  the  law  does  not  so  hasten 
the  bishop's  proceeding,  but  that  he  may  take  convenient 
time  to  examine  the  clerk,  that  other  pretenders  may  take 
notice  of  the  vacancy  (g).  In  Hob.  317,  excellent  rules 
are  given  "  to  show  how  the  common  law  hath  provided 
for  the  safety  of  the  ordinary  against  disturbance,  if  he 
will  not  exceed  his  office,  nor  maintain  parts,  but  carry 
himself  indifferently  amongst  them  that  pretend  to  the 
patronage  of  the  church  as  he  ought  to  do,  being  in  a 
sort  a  judge  amongst  them  "  {h). 

But  in  case  the  patron  fears  that  the  bishop  will  admit 
another  clerk,  or  be  not  yet  resolved  of  his  clerk,  he  may 
enter  a  caveat  with  the  bishop  not  to  admit  the  clerk  of 
any  other ;  and  though  this  do  not  so  bind  up  the  bishop 
that  he  cannot  admit  the  clerk  of  another  person,  yet  if 
the  bishop  will  presume  to  do  it  without  &jus  patronatus, 
he  may  bring  himself  under  several  inconveniences  (»). 

But  a  caveat  entered  during  the  life  of  the  incumbent 
is  of  no  force.  This  was  resolved  in  the  case  of  Hutchins 
and  Glover  (15  Jac.  1),  where  the  caveat  was  entered  when 
the  incumbent  lay  in  extremis  ;  and  it  had  been  declared 
in  the  spiritual  court,  that  the  institution  afterwards  given 
was  void ;  for  so  is  the  rule  of  the  canon  and  civil  law, 
that  a  caveat  may  be  entered  where  a  person  fears  a  future 
damage :  but  in  this  particular  it  is  of  no  force,  because 
contradicted  by  the  common  law.  However,  where  such 
suspicion  is,  that  a  title  may  probably  be  usurped  upon  an 
avoidance,  it  is  a  safe  and  advisable  course  to  enter  a  caveat 
before  the  incumbent  dies ;  which  will  be  a  restraint  upon 
the  ordinary  from  admitting  any  clerk  hastily,  though  not 
in  law,  yet  in  equity  and  prudence  (A). 

But  nevertheless  an  admission  contrary  to  the  caveat 
entered  is  good  in  law ;  that  is  to  say,  the  admission,  in- 


(/)  Serjt  Hill's  MSS.  Sir  W.  Jones,  4. 

a)  Wats,  c.  20;  Deg.p.  l,c.3.         (»)   Deg.p.  1,  c.  3. 
h)  See  also  Lind.  138  b,  and         (lc)  Cro.  Jac.  463  ;  Gibs.  778. 
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stitution,  and  induction  thereupon  shall  stand  to  all  intents 
and  purposes  by  the  rules  of  the  common  law:  in  the  eye 
of  which  the  caveat  is  said  to  be  only  a  caution  for  the 
information  of  the  court  (like  a  caveat  entered  in  Chan- 
cery against  the  passing  of  a  patent,  or  formerly  in  the 
Common  Pleas  against  the  levying  of  a  fine) ;  but  that  it 
does  not  preserve  the  right  untouched,  so  as  to  null  all 
subsequent  proceedings ;  nor  has  it  ever  been  determined, 
that  a  bishop  became  a  disturber  by  giving  institution 
without  regard  to  a  caveat ;  on  the  contrary,  it  was  said 
by  Coke  and  Dodderidge,  that  they  have  nothing  to  do 
with  a  caveat  in  the  common  law  (/). 

Now  the  church  being  become  litigious,  the  bishop  in 
such  case,  in  order  to  secure  himself,  ought  to  award  a 
jus  patronatus  to  inquire  of  the  right ;  which  is  merely 
an  inquest  of  office,  in  nature  of  a  writ  de  proprietate 
probanda*  (m). 

And  this  process  is  part  of  the  ancient  inquisition,  that 
we  read  of  in  our  elder  constitutions  and  records ;  which 
includes,  not  only  an  inquiry  into  the  points  immediately 
relating  to  the  right  of  patronage,  but  also  into  the  quali- 
fications of  the  persons  presented,  and  such  other  heads 
as  the  bishop  thought  it  proper  for  him  to  be  informed  of. 
And  this  inquisition  (however  now  grown  to  be  occasional 
only,  when  churches  happen  to  be  litigious)  seems  anciently 
to  have  been  issued  of  course,  upon  every  presentation 
made,  and  antecedent  to  the  admission  and  institution 
thereupon  («). 

It  has  been  a  question,  whether  the  bishop  is  bound  to 
sue  the  jus  patronatus  at  his  own  cost  and  peril,  or  only 
at  the  prayer,  and  at  the  cost  of  the  party  that  prays  it, 
or  of  both  parties:  but  the  better  opinion  seems  to  be, 
and  so  is  the  practice,  that  the  same  is  to  be  sued  at  the 
prayer  and  at  the  cost  of  one  of  the  parties  that  prays  it, 
or  of  both  the  parties  if  they  join  (0). 

And  if  the  bishop  refuses  to  award  it  accordingly, 
though  he  may  not  be  sued  in  the  spiritual  court,  yet  he 
thereby  brings  upon  himself  divers  inconveniences:  he 
becomes  a  disturber;  and  he  hinders  the  lapse,  if  the 
clerk  is  not  admitted  in  six  months;  and  (as  Hobart 
held)  if  such  patron  makes  good  his  title  by  due  form  of 
law,  and  did  not  name  the  bishop  in  the  quare  impedit, 

(0  GibB.  778.  (0)  Deg.  p.  1,  c.  3 ;    Wats. 

(m)  Deg.  p.  1,  c.  3 ;  Hob.  240.      c.  21(34  H.  6, 12  a  and  38  b). 
(it)  Gibs.  778. 


448  ORDERS  AND  OFFICES  OF  THE  CHURCH. 

Trial  otju*       he  may  have  an  action  upon  the  case  against  the  bishop, 
patronatus.       an<j  recover  the  costs  and  damages  he  hath  sustained  by 

reason  of  a  wrongful  admission  of  the  bishop,  without  the 
awarding  of  a  jus  patronatus  as  aforesaid  (r).  But  if 
the  bishop  happens  to  admit  him  who  upon  trial  appears 
to  have  the  better  title,  then  the  other  is  without  ail  re- 
medy against  the  bishop  (s).  For  it  is  necessary  to  show 
a  title  in  the  plaintiff  in  order  to  prove  a  tort  in  tie  bishop. 
But  this  is  at  the  peril  of  the  bishop  (t). 

Also  either  of  the  contending  parties  may  demand  a 
jus  patronatus  singly  («). 

But  in  case  the  bishop  delay  to  admit  the  true  patron's 
clerk,  he  may  sue  a  duplex  querela  out  of  the  arches,  to 
command  the  bishop  to  admit  his  clerk ;  and  then,  if  the 
bishop  do  not  admit  the  clerk  within  nine  days,  or  the 
space  assigned  by  the  duplex  querela,  or  return  a  legal 
cause  why  he  does  it  not,  the  metropolitan  may  admit  the 
clerk  in  the  ordinary's  default  (x). 

But  the  bishop  may  return,  if  the  truth  be  so,  that  the 
church  is  litigious,  and  that  he  cannot  admit  the  clerk  till 
the  right ;  be determined  in  a  jus  patronatus;  which  will 
excuse  him  (y). 

The  jus  patronatus  being  awarded,  is  to  be  executed 
according  to  the  form  of  proceeding  in  the  ecclesiastical 
courts,  which  is  thus : 

The  bishop,  if  he  pleases,  may  sit  himself  as  judge ;  but 
the  usual  way  is  by  commission  issued  to  his  chancellor,  or 
to  such  other  person  or  persons  as  he  shall  judge  proper, 
skilled  in  the  canon  and  ecclesiastical  laws  (z). 

These  commissioners  the  bishop  appoints  to  sit  in  the 
void  church  on  a  certain  day;  and  decrees  a  monition 
against  the  patrons  presenting  and  the  clerk  presented,  to 
be  present  there  at  tne  day  appointed,  to  see  the  proceed- 
ings (a). 

Also  the  bishop  is  to  decree,  and  send  forth  a  public 
edict,  against  all  having  or  pretending  to  have  any  interest 
or  right  of  presenting  to  the  vacant  church,  to  appear  at 
the  day  and  place  appointed,  to  show  their  right.  And 
this  public  edict  is  to  be  affixed  to  the  door  of  the  void 
church,  in  time  of  divine  service  (b). 

(r)  Hob.  318.  supra. 

(«)  Gibs.  778  ;  Deg.  p.  1 ,  c.  3 ;  (y)  Id. 

Wats.  c.  12.  (z)  Deg.  p.  1,  c.  3. 

Q)  34  H.  6, 11  b.  (a)  Clarke,  tit.  98. 

(«)  Gibe.  778.  (b)  Id. 
(x)  Deg.  p.  1,  c.  3 ;  see  p.  440, 
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And  at  the  day  appointed  for  this  inquiry,  the  person  or 
persons  executing  the  aforesaid  mandates  or  citations  are 
to  make  oath  of  the  due  execution  thereof;  or  the  execu- 
tion of  them  may  be  certified  under  some  authentic  seal, 
as  of  the  archdeacon  or  commissary  (c). 

Against  which  day  the  bishop  is  also  to  summon  a 
jury  for  this  purpose  by  way  of  citation ;  which  jury  is 
to  consist  of  six  clerks  and  six  laymen,  that  live  near  to 
the  void  church ;  or  of  as  niany  more  as  the  bishop  pleases, 
the  proportion  being  observed  of  clergy  and  laity,  that 
there  be  as  many  of  the  one  sort  as  of  the  other  (d). 

When  the  commissioners  are  set,  they  are  to  give  direc- 
tions to  open  the  court,  and  the  commission  is  presented, 
and  read. 

After  which,  the  parties  cited,  and  those  of  the  jury  are 
to  be  publicly  called ;  and  if  any  of  the  jury  appear  not, 
being  duly  summoned,  they  may  be  punished,  that  is  to  say, 
the  clergymen  by  sequestration,  and  the  laymen  (anciently) 
by  excommunication,  and  so  be  compelled  to  appear  (e). 

But  if  twelve  of  the  jury  appear,  that  is,  six  of  each  sort, 
it  is  sufficient  (f). 

And  if  others  cited  appear  not,  they  are  to  be  pronounced 
contumacious ;  and  the  proceedings  are  to  go  on  notwith- 
standing, and  in  paenam  contumacies  of  them  that  do  not 
appear  (g). 

If  six  clergy  and  six  laymen  appear  to  be  of  the  jury, 
which  is  the  competent  number,  they  are  to  be  sworn 
faithfully  to  inquire  of  the  articles ;  and  in  swearing  them, 
first  a  clerk,  then  a  layman  is  to  be  sworn,  till  a  jury  of 
twelve  or  more  is  made  up  (A). 

Which  articles  are  to  contain  the  particulars  about 
which  the  jury  are  to  inquire,  namely — 1.  Whether  the 
church  be  void,  and  how  it  became  void.  2.  Who  pre- 
sented at  the  last  preceding  avoidance,  and  at  the  two 
foregoing  avoidances.  3.  Whether  the  persons  presenting 
presented  in  their  own  right.  4.  In  whom  the  inheritance 
of  the  advowson  is,  and  who  ought  to  present  to  the  void 
turn.  5.  Whether  any  of  the  clerks  presented  be  known 
or  suspected  to  be  guilty  of  any  crime,  rendering  him 
incapable  of  admission  to  the  said  benefice,  as  heresy, 
simony,  perjury,  adultery,  drunkenness  or  such  like  (i). 

Then  the  counsel  and  advocates  of  both  parties  are  to 

(c)  Clarke,  tit.  100.  (g)  Id. 

(d)  Clarke,  tit.  98;  Wats.  c.  21.  (h)  Clarke,    tit.   100;    Wats. 

(e)  Clarke,    tit.    100;    Wats.      c.  21. 

c.  41.  (0   Clarke,  tit.  99;  Wats.  c.  21. 

(/")  Clarke,  tit.  100. 

P.      VOL.  I.  GO 
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Trial  oijvs       show  their  respective  clients'  titles,  and  to  produce  their 
patronat&s.      evidences,  and  prove  the  same  (A). 

And  after  tne  evidence  is  given  on  both  sides,  and 
counsel  fully  heard,  the  jury  may  give  their  verdict  at  any- 
time the  same  day ;  or  if  the  cause  be  doubtful,  the  judge 
may  assign  them  a  longer  time  for  to  consider  of  the 
matter,  and  assign  also  a  place  where  they  shall  give  their 
verdict  (/). 

And  according  to  the  verdict  given,  the  bishop  admits 
and  institutes  the  person  in  whom  the  right  is  found.  Not 
that  he  is  absolutely  bound  to  do  this,  or  that  the  admis- 
sion and  institution  of  another  is  void  in  law ;  but  this, 
generally,  speaking,  is  the  fairest  and  most  impartial  way ; 
and  the  bishop,  by  doing  otherwise,  brings  upon  himself 
the  inconveniences  which  accrue  upon  the  refusal  to  award 
v.  ju,  patronatus  (m). 

But  suppose  the  jury  will  not  agree  of  their  verdict,  and 
the  one  half  be  for  the  one  patron,  and  the  other  half  for 
the  other  patron  ;  or  that  they  refuse  to  give  any  verdict 
at  all ;  or  if  they  find  a  special  verdict,  as  it  seems  that 
they  may  ;  or  if  (where  two  patrons  have  each  a,  jus  patro- 
natus} there  is  a  verdict  in  favour  of  each  patron;  it 
seems  in  these  cases  that  the  bishop  (inasmuch  as  he  has 
done  his  duty)  may  refuse  both,  without  subjecting  himself 
to  any  of  the  said  inconveniences ;  though  it  is  affirmed  by 
some,  that  in  such  cases  he  may  award  a  second  jus  patro- 
natus  (n). 

And  it  is  to  be  observed,  that  after  a  verdict  found  in  a 
jus  patronatus  for  the  patron,  the  patron  must  again  re- 
quest the  bishop  to  admit  his  clerk;  otherwise,  if  the 
church  lapse  after  six  months,  the  bishop  may  collate  (o). 
But  the  Year  Book  says,  that  the  clerk,  and  not  the 
patron,  is  to  make  the  request  (p). 

It  is  to  be  observed  further,  that  a  church  may  again 
become  litigious,  if  after  verdict  given  upon  a  jus  patro- 
natus, another  clerk  is  presented  by  a  patron  whose  right 
was  not  discussed  in  the^M*  patronatus ,  before  admission 
is  requested  of  any  clerk  by  him  for  whom  the  verdict  was 
found.  In  this  case  a  new  jus  patronatus  upon  request  is 
to  be  awarded.  But  if  one  has  presented,  and  his  title  is 
found  upon  a  jus  patronatus,  and  then  requests  the  bishop 
to  have  his  clerk  admitted,  and  afterwards  another  pre- 
sents, in  this  case  the  bishop  should  for  his  safety  admit 

(fc)  Clarke,  tit  100.  Deg.  p.  1,  c.  3. 

(0   Id.  (o)  Deg.  p.  1,  c.  3. 

(m)  Deg.  p.  1,  c.  3;  Wate.c.21.  (p)  34  Hen.  6, 12  a. 
(n)  Gibs.  779 ;  Wats.  c.  21 ; 
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the  clerk  of  him  for  whom  the  verdict  is  found,  be- 
cause otherwise  the  church  becomes  litigious  by  his  delay, 
which  will  make  him  a  disturber;  and  ifhe  does  not  admit, 
but  suffers  lapse  to  come  to  himself,  and  then  collates,  it  is 
t  said  he  is  a  disturber  against  both  presenters.     And  in 

this  case,  in  an  action  brought  against  the  bishop,  and  the 
special  matter  being  made  appear  by  the  pleading,  the 
issue  shall  be,  whether  he,  for  whom  the  title  was  found, 
did  sue  to  have  his  clerk  admitted,  and  whether  the  second 
presented  so  hastily  to  the  bishop,  that  he  could  not  admit 
the  clerk  of  the  first  before  the  second  presentation  was 
made  (y). 

But  after  all,  the  effect  of  this  suit  is  no  more  but  for 
the  bishop's  security,  that  he  may  avoid  being  a  disturber; 
for  the  verdict  of  this  jury  is  a  sufficient  warrant  for  the 
bishop  to  admit  and  institute  his  clerk,  for  whose  title  the 
verdict  is  given  ;  and  the  bishop  for  so  doing  shall  never 
be  made  a  disturber,  though  the  other  patron  against 
whom  the  verdict  is  given  shall  after  recover  in  a  quare 
impedit  or  other  action  :  but  this  does  not  at  all  bind  the 
title  or  right  of  the  party ;  for  that  must  be  done  by  some 
of  the  methods  hereafter  following  (r).  But  per  Littleton, 
this  inquiry  is  strong  evidence  for  the  party  in  a  quare 
impedit y  as  well  as  advantageous  to  put  him  in  posses- 
sion (s). 

If  the  bishop  pleases  he  may  inquire,  as  was  once  the 
custom,  of  the  right  of  every  person  that  presents  a  clerk 
to  him  by  awarding  a  "jus  patronatus  "  to  him  before  he# 
admits  his  clerk  (t). 

If  the  patron  finds  himself  aggrieved  bv  the  ordinary's  Bemedy  for 
refusal  of  his  clerk,  he  may  have  his  remedy  by  quare  im-  *h«  patron  in 
pedit  in  the  temporal  court  ,£*!?£■. 

And  in  such  case  the  ordinary  must  show  the  cause  of  impedit. 
his  refusal  specially  and  directly  (not  only  that  he  is  a 
schismatic,  or  heretic,  for  instance,  but  the  particular 
schismatical  acts  or  heretical  opinions  that  he  is  charged 
withal  must  be  set  forth).  For  the  examination  of  the 
bishop  does  not  finally  conclude  the  plaintiff;  and  without 
showing  specially,  the  proper  court  cannot  inquire  and  re- 
solve whether  the  refusal  be  just  or  no.  And  if  the  cause 
of  refusal  be  spiritual,  the  court  shall  write  to  the  metro- 
politan to  certify  thereof,  or  if  the  cause  be  temporal  and 
sufficient  in  law  (which  the  temporal  court  shall  decide), 

(q)  Wats.  c.  20 ;  Deg.  p.  1,         («)  34  Hen.  6,  38  b. 
c.  3  ;  21  Hen.  6,  44.  (f)  Wats.  c.  1. 

(r)  Deg.  p.  1,  c.  3. 
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Remedy  for       the  same  may  be  traversed,  and  an  issue  thereupon  joined 
the  patron  in     anfl  tried  by  the  country  (m). 

court  by  °quare       -^ut  m  case  °^  re^usa^  f°r  insufficiency  in  learning,  it 
impedit.  was  adjudged  in  parliament  in  the  case  of  The  Bishop  of 

Exeter  against  Hele,  to  be  a  good  plea  on  the  part  of  the 
bishop,  that  the  presentee  was  a  person  not  sufficient  or 
capable  in  learning  to  have  the  said  church  ;  and  there 
resolved,  that  he  need  not  set  forth  in  what  kinds  of  learn- 
ing, or  to  what  degrees  he  was  defective  (*). 

There  were  formerly  other  remedies  for  patrons,  such  as 
writs  of  right  of  advowson,  quare  incumbravit,  &c. ;  but 
these  have  all  been  abolished  by  3  &  4  Will.  4,  c.  27.  By 
23  &  24  Vict.  c.  126,  s.  26,  a  further  alteration  has  been 
made  in  the  practice  by  abolishing  the  special  writs  in 
quare  impedit  (y).  For  the  law  of  pleading  in  these 
cases,  see  Stephen's  Blackstone's  Commentaries  (ed.  1868), 
vol.  iii.  pp.  716 — 721;  Stephen  on  Pleading  (ed.  1866), 
pp.  17 — 41. 

Quare  impedit  is  to  be  brought  in  the  Court  of  Com- 
mon Pleas  alone ;  but  the  crown  may  proceed  in  any 
court  (z). 
Limitation  of  For  a  long  time  there  was  no  limitation  as  to  the  time 
which^  W»!ir n  w*tnm  which  actions  concerning  advowsons  might  be 
impedit  may  brought.  %  For  the  old  Statute  of  Limitations  (a)  was  de- 
be  brought.       clared  not  to  extend  to  any  writ  of  right  of  advowson, 

quare  impedit ,  assize  of  darrein  presentment,  or  jus  patro- 
natus.  It  was  doubtful  whether  the  Nullum  Tempus 
Act,  9  Geo.  3,  c.  16,  applied  to  advowsons  (ft).  By  3  &  4 
Will.  4,  c.  27,  s.  30,  "  No  person  shall  bring  any  quare 
impedit,  or  other  action  or  suit,  to  enforce  a  right  to  pre- 
sent or  bestow  any  church,  vicarage  or  other  ecclesiastical 
benefice,  as  the  patron  thereof,  after  the  period  during 
which  three  clerks  in  succession  shall  have  held  the  same, 
all  of  whom  shall  have  obtained  possession  thereof  ad- 
versely to  the  right  of  presentation  or  gift  of  such  person, 
or  of  some  person  through  whom  he  claims,  if  the  times  of 
such  incumbencies  taken  together  shall  amount  to  sixty 
years ;  and  if  not,  then  after  tne  expiration  of  such  further 
time  as  with  the  times  of  such  incumbencies  will  make  up 
sixty  years."  By  s.  31,  it  is  provided  that  incumbencies 
after  lapse  are  to  be  reckoned  within  the  period,  but  not 

(«)  2  Inst.  631 ;  5  Co.  58.  (z)  Plowd.  244 ;  1  Ad.  &  EL 

(x)  2   Salk.  539 ;    Gibs.   807.  394. 

See  Bishop  of  Exeter  V.Marshall,  (a)  32  Hen.  8\  c.  2. 

3  L.  R.,  H.  L.   17,  and  supra,  (b)  Gibson  v.  Clarke,  1  J.&W. 

Sect.  5  ;  p.  416.  159. 

(y)  See  infra,  p.  466. 


ENTRY  ON  BENEFICE.  453 

incumbencies  after  promotions  to  bishoprics.  By  s.  32, 
persons  claiming  an  advowson  in  remainder  after  an  estate 
tail,  which  might  have  been  barred  by  the  owner  of  the 
estate  tail,  shall  be  considered  to  claim  through  such 
owner.  By  s.  33,  no  person  shall  bring  a  quare  im- 
pedit  or  other  action  or  suit  after  100  years,  "  from  the 
time  at  which  such  clerk  shall  have  obtained  possession 
of  such  benefice"  adversely  to  the  right  of  such  person 
or  some  person  through  whom  he  claims  or  entitled  to  a 
preceding  estate  or  a  share  in  or  alternate  right  of  presen- 
tation under  the  same  title,  "  unless  a  clerk  shall  subse- 
quently have  obtained  possession  of  such  benefice  on  the 
presentation  or  gift  of  the  person  so  claiming,"  or  such 
others  as  before  mentioned.  By  s.  34,  where  the  right  of 
bringing  an  action  is  barred  under  this  act,  the  right  and 
title  of  the  person  whose  action  is  so  barred  is  absolutely 
extinguished. 

In  quare  impedit  the  bishop  cannot  counterplead  the  Bishop  cannot 
patrols  title  by  setting  up  a  title  in  the  Queen  by  lapse.  JJ^JJ  title  m 
Storie  v.  Bishop  of  Winchester  (c). 

In  quare  impedit  to  recover  the  presentation  to  the  Evidence  in 
church  of  K.,  the  advowson  whereof  was  claimed  to  be  part  V"1™  inpedit. 
of  the  temporaries  of  the  bishop  of  M.,  a  case  purporting 
to  be  a  case  stated  for  the  opinion  of  counsel  on  the  part  of 
A.,  a  former  bishop  of  M.,  touching  the  right  of  presenta- 
tion to  that  church,  and  found  in  the  family  mansion  of 
A.'s  descendants,  was  tendered  in  evidence.  Holden,  ad- 
missible as  against  his  successors  in  the  same  see.  It  was 
holden  in  this  case  that  a  deed  relating  to  the  same  church 
and  brought  from  the  same  custody  was  admissible  in  evi- 
dence against  the  same  party. 

A  plaintiff  in  quare  impedit,  after  tracing  his  title 
through  various  steps  and  averring  the  death  of  W.,  who 
had  been  shown  to  be  a  joint  tenant  with  the  plaintiff  for 
a  term  of  years  in  an  advowson,  alleged,  whereupon  and 
whereby  the  plaintiff  became  and  still  is  possessed  of  the 
said  advowson  as  of  an  advowson  in  gross  for  the  remainder 
of  the  said  term  so  therefore  granted.  The  defendant 
pleaded  that  he,  as  bishop  of  M.,  was  seised  of  the  advow- 
son in  gross  in  right  of  his  see,  without  this  that  the 
plaintiff  was  possessed  of  the  advowson  in  manner  and  form 
as  the  plaintiff  had  alleged.  Holden,  that  a  fine  of  the 
advowson  in  question  levied  in  1  Jac.  2,  by  one  whose 
estate  the  plaintiff  had,  was  not  admissible  in  evidence 
under  this  or  any  similar  issue.      It  was  ruled  that, 

(c)  19  L.  J.,  C.  P.  (1850)  217 ;  9  C.  B.  Rep.  62. 
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if  admitted,  it  ought  not  to  be  left  to  the  jury  to  say 
whether  it  barred  the  action  of  quare  impedit(d). 

Statute*  as  to        It  seems  expedient  to  make  some  reference  to  the  old 

quare  impedit.  gtatutes  on  the  writ  of  quare  impedit. 

The  earliest  statutes,  those  of  52   Hen.  3,  c.  12,  and 
3  Edw.  1,  c.  51,  have  been  repealed. 

l3Edw.i,st.l       By  13  Edw.  1,  st  1,  c.  5,  s.  1,  "  Whereas  of  advowsons 

c.  5.  of  churches  there  be  but  three  original  writs,  that  is  to  say, 

one  writ  of  right  and  two  of  possession,  which  be  darrein 
presentment  and  quare  impedit ;  and  hitherto  it  hath  been 
used  in  the  realm,  that  when  any  having  no  right  to  present 
had  presented  to  any  church  whose  clerk  was  admitted,  he 
that  was  very  patron  could  not  recover  his  advowson,  but 
only  by  a  writ  of  right,  which  should  be  tried  by  battel  or 
by  great  assise;  whereby  heirs  within  age,  by  fraud,  or  else 
by  negligence  of  their  wardens,  and  heirs  both  of  great  and 
mean  estate,  by  negligence  or  fraud  of  tenants  by  the 
curtesy,  women  tenants  in  dower,  or  otherwise  for  term  of 
life,  or  for  years,  or  in  fee-tail,  were  many  times  disin- 
herited of  their  advowson,  or  at  least  (which  was  the  better 
for  them)  were  driven  to  their  writ  of  right,  in  which  case 
hitherto  they  were  utterly  disinherited,  it  is  provided  that 
such  presentments  shall  not  be  so  prejudicial  to  the  right 
heirs,  or  to  them  unto  whom  such  advowsons  ought  to 
revert  after  the  death  of  any  persons ;  for  as  often  as  any, 
having  no  right,  doth  present  during  the  time  that  such 
heirs  are  in  ward,  or  during  the  estates  of  tenants  in  dower, 
by  the  curtesy,  or  otherwise  for  term  of  life,  or  of  years, 
or  in  tail,  at  the  next  avoidance,  when  the  heir  is  come  to 
full  age,  or  when  after  the  death  of  the  tenants  before- 
named  the  advowson  shall  revert  unto  the  heir  being  of 
full  age,  he  shall  have  such  action  by  writ  of  advowson 
possessory,  as  the  last  ancestor  of  such  an  heir  should  have 
had  at  the  last  avoidance  happening  in  his  time  being  of 
full  age  before  his  death,  or  before  the  demise  was  made 
for  term  of  life,  or  in  fee-tail,  as  before  is  said.  The  same 
shall  be  observed  in  presentments  made  unto  churches, 
being  of  the  inheritance  of  wives,  what  time  they  shall  be 
under  the  power  of  their  husbands,  which  must  be  aided  by 
this  statute  by  the  remedy  aforesaid.  Also  religious  men, 
as  bishops,  archdeacons,  parsons  of  churches,  and  other 
spiritual  men  shall  be  aided  by  this  statute,  in  case  any 
having  no  right  to  present  do  present  unto  churches 
belonging  to  prelacies,  spiritual  dignities,  parsonages,  or  to 

(d)  The  Bishop  of  Heath  v.  Tlve  Marquis  of  Exeter,  4  CI.  &  Fin. 
445  (May,  1855;. 
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houses  of  religion,  what  time  such    houses,  prelacies, 
spiritual  dignities,  or  parsonages  be  vacant. 

Sect.  2.  "  Neither  shall  this  act  be  so  largely  understood 
that  such  persons  for  whose  remedy  the  statute  was  or- 
dained shall  have  the  recovery  aforesaid  surmising  that 
guardians  of  heirs,  tenants  in  tail  by  the  curtesy,  tenants 
in  dower  for  term  of  life,  or  for  years,  or  husbands,  which 
faintly  have  defended  pleas  moved  by  them,  or  against 
them ;  because  the  judgments  given  in  the  king's  courts 
shall  not  be  adnulled  by  this  statute,  the  judgment  shall 
stand  in  his  force  until  it  be  reversed  in  the  court  of  the 
long  as  erroneous,  if  error  be  found ;  or  by  assise  of  darrein 
presentment,  or  by  inquest  by  a  writ  of  quare  impedit,  if  it 
be  passed,  or  be  adnulled  by  attaint  or  certification,  which 
shall  be  freely  granted.  And  from  henceforth  one  form  of 
pleading  shall  be  observed  among  justices  in  writ  of  darrein 
presentment  and  quare  impedit,  in  this  respect,  if  the 
defendant  allegeth  plenarty  of  the  church  of  his  own  pre- 
sentation, the  plea  shall  not  fail  by  reason  of  the  plenarty ; 
so  that  the  writ  be  purchased  within  six  months,  though 
he  cannot  recover  his  presentation  within  the  six  months. 
And  where  it  chanceth  that  after  the  death  of  the  ancestor 
of  him  that  presented  his  clerk  unto  a  church,  the  same 
advowson  is  assigned  in  dower  to  any  woman,  or  to  tenant 
by  the  curtesy,  which  do  present,  and  after  the  death  of 
such  tenants  the  very  heir  is  disturbed  to  present  when  the 
church  is  void ;  it  is  provided  that  from  henceforth  it  shall 
be  in  the  election  of  the  party  disturbed,  whether  he  will 
sue  a  writ  of  quare  impedit  or  of  darrein  presentment.  The 
same  shall  be  observed  in  advowsons  demised  for  term  of 
life,  or  years,  or  in  fee-tail. 

Sect.  3.  "  And  from  henceforth  in  writs  of  quare  impedit 
and  darrein  presentment,  damages  shall  be  awarded,  that 
is  to  wit,  if  the  time  of  six  months  pass  by  the  disturbance 
of  any,  so  that  the  bishop  do  confer  to  the  church,  and  the 
very  patron  loseth  his  presentation  for  that  time,  damages 
shall  be  awarded  for  two  years'  value  of  the  church.  And 
if  the  six  months  be  not  passed,  but  the  presentment  be 
deraigned  within  the  said  time,  then  damages  shall  be 
awarded  to  the  half  year's  value  of  the  church.  And  if 
the  disturber  have  not  whereof  he  may  recompense 
damages,  in  case  where  the  bishop  conferreth  by  lapse  of 
time,  ne  shall  be  punished  by  two  years'  imprisonment; 
and  if  the  advowson  be  deraigned  within  the  half  year,  yet 
the  disturber  shall  be  punished  by  the  imprisonment  of 
half  a  year. 

Sect.  4.  "  And  from  henceforth  writs  shall  be  granted 
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i3Edw.l,st.  1,  for  chapels,  prebends,  vicarages,  hospitals,  abbies,  priories, 
c*   "  and  other  houses,  which  be  of  the  advowsons  of  other  men 

that  have  not  been  used  to  be  granted  before.  And  when 
the  parson  of  any  church  is  disturbed  to  demand  tithes  in 
the  next  parish  by  a  writ  of  indicavit,  the  patron  of  the 
parson  so  disturbed  shall  have  a  writ  to  demand  the  ad- 
vowson  of  the  tithes  being  in  demand;  and  when  it  is 
deraigned,  then  shall  the  plea  pass  in  the  court  christian, 
as  far  forth  as  it  is  deraigned  in  the  king's  court." 

Sect.  1.  That  where  any  having  no  Right  to  present , 
had  presented.]  By  this  it  appears  that  no  plenarty  does 
>ut  the  patron  that  has  title  to  present  out  of  possession, 
>ut  only  plenarty  by  presentation :  but  plenarty  by  colla- 
tion does  put  him  that  had  right  to  collate  out  of  posses- 
sion (e). 

Had  presented  to  any  Church."] — This  is  intended  of  a  , 

church  presentative  (f  ).  \ 

When  the  Whose  Clerk  was  admitted.] — Albeit  that  admitted  in  its  j 

church  is  full,    p^p^  seQge  is>  when  the  bishop  upon  examination  finds 

him  able,  yet  here  it  is  taken  for  institution ;  because  that  - 

before  institution,  the  rightful  patron  is  not  put  out  of 
possession.  And  it  is  to  be  observed,  that  by  the  institu- 
tion, the  church,  as  to  all  common  persons,  is  full  as  to 
the  spiritualty,  that  is,  the  cure  of  souls,  which  the  bishop  j 

by  the  act  of  institution  has    committed  to   him;    but  | 

before  induction  the  parson  has  not  the  temporalities 
belonging  to  his  rectory  (g). 

But  the  church  is  not  full  against  the  king  before  in- 
duction ;  because  in  the  king's  case  plenarty  is  to  be  in- 
tended of  a  full  and  complete  plenarty,  as  well  to  the  tem- 
poralities as  to  the  spiritualty  (A). 

And  if  there  be  an  usurpation  upon  the  king,  by  a  com- 

Elete  plenarty,  the  king  cannot  present  to  the  church  before 
e  has  removed  the  incumbent  by  quare  impedit9  lest  con- 
tentions might  grow  in  the  church  between  the  several 
claimers  of  the  benefice,  to  the  disturbance  or  hindrance  of 
divine  service;  and  this  was  by  the  common  law  (i). 

But  in  that  case,  the  king  is  only  put  out  of  possession 
as  to  the  bringing  of  an  action ;  but  the  inheritance  of  the 
ad  vowson  is  not  devested  out  of  him  (A). 

He  that  was  very  Patron  could  not  recover  his  Advow* 
son.] — At  the  common  law,  if  a  stranger  had  presented 
his  clerk,  and  he  had  been  admitted  and  instituted  to  a 

(e)  1  Inst.  344  ;  2  Inst.  356.  (h)  2  Inst.  356. 

(/)  2  Inst.  356.  (i)   2  Inst.  357. 

(g)  Ibid.  (k)  Ibid. 
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church,  whereof  any  subject  had  been  lawful  patron  :  the 
patron  had  no  other  remedy  to  recover  his  advowson,  but 
a  writ  of  right  of  advowson,  wherein  the  incumbent  was 
not  to  be  removed.  And  so  it  was  at  the  common  law, 
if  an  usurpation  had  been  had  upon  an  infant  or  feme 
covert,  having  an  advowson  by  descent,  or  upon  tenant 
for  life,  or  the  like ;  the  infant,  feme  covert,  and  he  in  the 
reversion,  were  driven  to  their  writ  of  right  of  advowson ; 
for  at  the  common  law,  if  the  church  were  once  full,  the 
incumbent  could  not  be  removed,  and  plenarty  generally 
was  a  good  plea  in  a  quare  impedit  or  assise  of  darrein 
presentment,  and  the  reason  of  this  was,  to  the  intent  that 
the  incumbent  might  quietly  intend  and  apply  himself 
to  his  spiritual  charge ;  and  the  law  did  intend,  that  the 
bishop  tnat  had  cure  of  souls  within  his  diocese,  would 
admit  and  institute  an  able  man  for  the  discharge  of  the 
spiritual  function,  and  that  the  bishop  would  do  right  to 
every  patron  within  his  diocese.  But  at  the  common  law, 
if  any  had  usurped  upon  the  king,  and  his  presentee  had 
been  admitted,  instituted,  and  inducted  (for  without  in- 
duction the  church  had  not  been  full  against  the  king), 
the  king  might  have  removed  him  by  quare  impedit,  and 
have  been  restored  to  his  presentation  ;  for  therein  he  has 
a  prerogative,  that  nullum  tempus  occurrit  reai;  but  he 
could  not  present,  for  the  plenarty  barred  him  of  that, 
neither  could  he  remove  him  any  way  but  by  action,  to 
the  end  the  church  might  be  the  more  quiet  in  the  mean- 
time ;  neither  did  the  king  recover  damages  in  his  quare 
impedit  at  the  common  law.  But  this  statute  has  altered 
the  common  law  in  all  these  cases  (/)- 

But  only  by  a  Writ  of  Right '.] — This  is  to  be  under- 
stood, where  the  patron  had  a  fee-simple,  and  that  he  or 
some  of  his  ancestors  had  presented :  but  if  the  patron 
claimed  the  fee-simple  of  the  advowson  by  purchase,  and 
had  never  presented ;  there  he  could  have  no  writ  of  right 
of  advowson,  but  before  this  statute  had  lost  the  advow- 
son. And  likewise  if  tenant  in  tail,  or  tenant  for  life,  had 
suffered  any  usurpation ;  they  had  been  remediless  by 
the  common  law,  because  they  could  have  no  writ  of 
right  (*w). 

Which  should  be  tried  by  Battel^ — This  is  an  ancient 
trial  in  our  law,  which  the  defendant  might  choose  in 
divers  cases,  as  especially  here  in  a  writ  of  nght  (n). 

(1)   1  Inst.  344  ;  2  Inst.  356  ;         (n)  For  the  description  of  this 
3  Bl.  Comm.  244.  trial,  see  3  Bl.  Comra.  338 ;  abo- 

(m)  2  Inst.  357.  lished  by  59  Geo.  3,  c.  46. 
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When  the  Or  by  Great  Assise."] — This,  in  general,  was  a  writ  that 

church  U  fall.    \[e&  where  any  man  is  put  out  of  his  lands  or  tenements, 

or  of  any  profit  to  be  taken  in  a  certain  place ;  and  so, 
disseised  of  his  freehold  (0). 

It  is  provided,  that  suck  Presentments.'] — The  words 
before-going,  to  which  these  have  reference,  extend  only 
to  heirs  in  ward ;  but  these  words  are  to  be  expounded  of 
such  presentments  as  are  within  the  same  mischief:  and 
therefore  this  act  extends  to  heirs  of  advowsons,  though 
they  may  be  out  of  ward  (p). 

Shall  not  be  so  prejudicial  to  the  right  Heirs.'] — This 
act  relieves  only  infants  that  have  advowsons  by  descent ; 
for  if  an  infant  has  an  advowson  by  purchase,  he  re- 
mains at  the  common  law,  and  is  not  remedied  by  this 
act  (y). 

And  this  being  a  law  that  suppresses  wrong,  and  ad- 
vances right,  does  bind  the  king,  though  he  be  not 
named  in  the  act  (r). 

Or  to  them  unto  whom  such  Advowsons  ought  to  revert 
after  the  Death  of  any  Persons.] — That  is,  to  those  heirs 
that  have  the  reversion  of  the  advowson  by  descent ;  but 
the  heir  of  him  in  the  remainder  is  not  within  the  purview 
of  this  act  (s). 

After  the  Death  of  any  Persons.] — That  is,  of  tenant  by 
the  curtesy,  tenant  in  dower,  or  otherwise  for  life,  or  for 
years,  or  in  fee-tail  (t). 

The  same  shall  be  observed  in  Presentments  made  unto 
Churches  being  of  the  Inheritance  of  Wives.] — But  if  a 
feme  covert  has  an  advowson  by  purchase,  and  not  by 
inheritance,  she  is  not  within  the  remedy  of  this  act  («). 

Also  Religious  Men,  as  Bishops,  Archdeacons,  Parsons 
of  Churches,  and  other  Spiritual  Men  shall  be  aided  by 
this  Statute.] — By  this  presentation  and  usurpation  in 
time  of  vacation,  albeit  the  freehold  and  inheritance  is  in 
abeyance;  yet  the  usurper  gains  a  fee-simple  in  the 
advowson ;  like  as  if  one  enters  into  lands  during  the 
vacation,  and  claims  the  same  as  his  inheritance,  he 
-  gains  an  inheritance  by  wrong.  But  yet  as  the  dving 
seised  of  lands  in  that  case  during  the  vacation  shall  not 
take  away  the  entry  of  the  successor,  no  more  shall  the 
usurpation  during  the  vacation  take  away  the  right  of 
presentation  when  the  church  becomes  void  ;  and  if  he  be 
disturbed,  he  shall  have  his  quare  impedit  (x). 

(0)  Terms  of  the  Law.  (*)  Ibid. 

(p)  2  Inst.  357.  (0   Ibid. 

(</)  Ibid.  (w)  2  Inst.  359. 

{r)  2  Inst.  358.  (x)  Ibid. 
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Sect.  2.  The  Plea  shall  not  fail  by  reason  of  the  Ple- 
narty.]— By  the  common  law,  plenarty  before  the  writ  of 
quare  impedit  brought  was  a  good  plea,  but  plenarty  hang- 
ing the  writ  was  no  bar  at  the  common  law  ;  but  now  by 
this  statute  plenarty  is  no  plea  in  a  quare  impedit  or 
darrein  presentment,  unless  it  be  by  the  space  of  six 
months  before  the  quare  impedit  brought;  for  if  the 
rightful  patron  bring  his  action  within  the  six  months, 
it  is  maintainable  by  this  statute ;  which  short  purview 
does  remedy  many  mischiefs  at  the  common  law  (y). 

But  this  does  not  bind  the  king ;  for  plenarty  by  the 
space  of  six  months  is  no  bar  against  him,  for  he  may 
have  his  quare  impedit  when  he  will ;  and  that,  whether 
he  claims  in  the  right  of  his  crown,  or  in  the  right  of  a 
subject  (z)  as  in  right  of  a  ward  (a). 

So  that  the  Writ  be  purchased  within  Six  Months.] — And 
because  this  computation  does  concern  the  church,  it  is 
great  reason  that  it  shall  be  made  according  to  the  com- 
putation of  the  church,  which  churchmen  do  best  know ; 
and  therefore  the  computation  shall  be  made  according  to 
the  calendar  for  one  half  year,  and  not  accounting  twenty- 
eight  days  to  the  month  (b). 

The  very  Heir  is  disturbed  to  present'] — Hereby  the  heir 
in  reversion  is  provided  for,  and  not  the  lessor  himself. 
And  albeit  tenant  by  curtesy,  tenant  in  dower,  tenant  for 
life,  or  tenant  in  tail  presented  last ;  yet  the  heir  to  whom 
the  reversion  falls  in  possession,  shall  have  by  this  branch 
an  assise  of  darrein  presentment,  albeit  the  heir  or  his  an- 
cestor did  not  immediately  present  before  (c). 

Sect.  3.  Damages  shallbe  awarded.] — Before  the  making 
of  this  act,  the  plaintiff  in  a  quare  impedit  recovered  no 
damages,  lest  any  profit  the  patron  should  take  should 
savour  of  simony,  which  the  common  law  did  detest.  And 
this  is  the  cause  that  the  king  in  a  quare  impedit  reco- 
vers no  damages ;  because  he  could  recover  none  by  the 
common  law,  and  the  king  is  not  within  the  purview  of 
this  clause  (d). 

So  that  the  Bishop  do  confer  to  the  Church.] — Albeit 
the  bishop  has  not  collated,  yet  if  he  has  the  .right  of 
collation,  the  plaintiff  shall,  if  he  will,  recover  double 
damages  within  the  meaning  of  this  act.  But  if,  not- 
withstanding the  bishop's  title  to  collate,  the  church  re- 

(tj)  2  Inst.  360.  (b)  Ibid. 

(z)  Ibid.  (c)  2  Inst.  361. 

(a)  Ibid.  id)  Ibid. 
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When  the         maineth  void,  the  plaintiff  may  recover  his  presentation  ; 
church  is  full.    an^  [f  jje  floes,  the  damages  shall  be  only  for  half  a  year ; 

in  which  case  he  hath  his  election,  either  to  lose  his  pre- 
sentation and  have  double  damages,  or  to  have  his  pre- 
sentation with  single  damages  (e). 

For  Two  Years9  Value  of  the  Church.]—  And  this  shall 
be  accounted  according  to  the  true  value,  as  the  same 
may  be  letten  (/)• 

Sect.  4.  Shall  have  a  Writ  to  demand  the  Advowson 
of  the  Tithes.] — By  the  common  law,  if  the  incumbent  of 
one  patron  demanded  tithes  against  the  incumbent  of 
another  patron,  the  writ  of  indicavit  did  lie ;  for  that  the 
right  of  the  patronage  should  come  in  question ;  for  by 
the  presentation  of  the  patron,  his  incumbent  is  to  have 
the  tithes,  which  are  the  profits  of  the  church.  And  in 
a  writ  of  right  of  advowson,  the  patron  used  to  allege  the 
esplees  (or  profits)  in  his  incumbent  in  taking  of  the  great 
and  small  tithes ;  and  therefore  if  the  right  of  tithes  came 
in  question,  that  concerned  the  right  of  advowson,  the 
writ  of  indicavit  did  lie  (  a). 

The  mischief  before  this  statute  was,  that  seeing  the 
right  of  tithes  could  be  tried  between  the  two  persons 
after  the  indicavit  granted,  the  person  prohibited  was 
without  remedy  for  trial  of  the  right  of  tithes ;  and  there- 
fore this  act  does  give  the  patron,  whose  clerk  is  prohibited, 
a  writ  of  right  of  advowson  of  tithes ;  and  if  the  right 
be  tried  for  the  demandant,  the  cause  shall  be  removed  into 
the  court  christian  (A). 

But  what  if  the  patron  has  but  an  estate  for  life,  so  as 
he  cannot  have  this  writ  of  right  of  advowson ;  what 
remedy  shall  be  had  for  trial  of  the  right  of  tithes  in  this 
case  ?  It  seems  that  by  construction  of  this  statute,  the 
defendant  in  the  indicavit  appearing  upon  the  attachment, 
shall  plead  to  the  right  of  the  tithes  in  the  king's  court,  or 
otherwise  he  shall  be  without  remedy  (i). 
18Edw.  l,st.l,  By  13  Edw.  1,  st.  1,  c.  30,  "  A ssises  of  darrein  present- 
c,  80.  ment  and  inquisitions  of  quare  impedit  shall  be  determined 

in  their  own  shire  before  one  justice  of  the  bench  and  one 
knight,  at  a  day  and  place  certain  in  the  bench  assigned, 
whether  the  defendant  consent  or  not,  and  there  the  judg- 
ment shall  be  given  immediately." 

The  reason,  Lord  Coke  says,  of  making  this  statute 

(e)  2  Inst.  362.    In  such  case  (g)  2  Inst.  363. 

no  damages,    vide  3   Lev.   59 ;  (h)  Ibid. 

Serjt.  HilTs  MSS.  (•;  2  Inst.  364. 

(/)  2  Inst.  362. 
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was  in  respect  of  the  danger  of  lapse ;  and  therefore  in 
favour  of  the  patrons  it  is  provided  that  the  justices  of 
nisi  prius  shall  have  power  to  give  judgment  in  these  two 
actions  (A). 

And  although  the  words  be,  that  there  the  judgment  shall 
be  given  immediately,  yet  if  the  justices  of  nisi  prius  do 
not  give  judgment,  upon  the  return  of  the  postea,  judg- 
ment may  be  given  by  the  court  to  which  the  return  is 
made ;  for  by  these  words  the  higher  court  is  not  re- 
strained (I). 

And  this  act,  giving  to  the  justices  of  nisi  prius  power 
to  give  judgment,  they  have  thereby  a  power  inclusive,  as 
incident  thereunto,  given  them  to  award  execution,  that  is, 
a  writ  to  the  bishop.  But  that  writ  is  not  returnable. 
But  after  the  record  be  returned  into  the  common  bench, 
if  the  former  writ  be  not  executed,  that  court  may  grant  a 
writ  of  sicut  alias,  returnable  into  that  court  (m). 

By  the  statute  of  Articuli  Ckri.  9  Edw.  2,  st.  1,  c.  2,  9  Edw.  2,  st.  1, 
"  If  debate  do  arise  upon  the  right  of  tithes,  having  its  c' 
original  from  the  right  of  patronage,  and  the  quantity  of 
the  same  tithes  do  come  unto  the  fourth  part  of  the  goods 
of  the  church ;  the  king's  prohibition  shall  hold  place,  if 
the  cause  come  before  a  judge  spiritual." 

By  12  Edw.  2,  c.  4,  "As  to  the  inquests  to  be  taken  12  Edw.  2,  c.  4. 
upon  writs  of  quare  impedit,  it  shall  be  done  as  is  contained 
in  the  statute  of  the  13  Edw.  1,  st.  1,  c.  30.  And  the 
justices  shall  have  power  to  record  nonsuits  and  defaults  in 
the  country,  and  to  give  judgment  thereupon,  as  they  do 
in  the  bench,  and  there  to  report  that  which  they  have 
done,  and  there  to  be  enrolled.  And  if  it  happen  that  the 
justice  or  justices  that  shall  be  assigned  to  take  such 
inquests  in  the  country  do  not  come,  or  if  they  come  into 
the  country  at  the  day  assigned,  yet  the  parties  and 
persons  of  such  inquests  shall  keep  their  day  in  the 
bench. " 

By  14  Edw.  3,  st.  1,  c.  16,  "  The  justices  of  assise  and  l4Edw.8,st.l, 
nisi  prius  shall  have  power  to  give  judgment  in  the  country,  c* 16, 
in  pleas  of  darrein  presentment  and  quare  impedit" 

It  was  generally  received  for  law,  that  if  one  who  is  not 
a  rightful  patron  did  in  due  form  of  law,  without  any  cor- 
rupt contract,  present  a  clerk  to  a  presentative  living,  in 
the  time  of  peace  (when  the  courts  were  open,  and  con- 
sequently the  rightful  patron  was  at  liberty  to  bring  his 
quare  impedit  within  tne  six  months  if  he  pleased),  and 

(*)  2  Inet.  424.  (0  Ibid.  (m)  Ibid. 
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such  presentation  took  effect,  and  institution  and  induction 
was  had  thereupon,  and  the  clerk  remained  six  months  in 
possession  before  the  true  patron  commenced  his  suit ;  he 
thereby  became  a  lawful  incumbent,  and  might  enjoy  the 
living  during  his  life.  And  although  formerly  the  true 
patron  might,  on  the  next  avoidance,  recover  his  ancient 
right  in  many  cases,  yet  he  could  not  do  it  in  all ;  but  in 
some  was  for  ever  barred  of  any  remedy  (w).  But  since 
7  Anne,  c.  18.  by  the  statute  of  7  Anne,  c.  18,  "  Forasmuch  as  the  plead- 
ing in  a  quare  impedit  is  found  very  difficult,  whereby 
many  patrons  are  either  defeated  of  their  rights  of  presen- 
tation, or  put  to  great  charge  and  trouble  to  recover  their 
right ;"  it  is  therefore  enacted  that  no  usurpation  upon  any 
avoidance  in  any  church,  vicarage  or  other  ecclesiastical 
promotion,  shall  displace  the  estate  or  interest  of  any  per- 
son entitled  to  the  advowson  or  patronage  thereof,  or  turn 
it  to  a  right ;  but  he  that  would  have  had  a  right  if  no 
usurpation  had  been,  may  present  or  maintain  his  quare 
impedit  upon  the  next  or  any  other  avoidance  (if  disturbed) 
notwithstanding  such  usurpation  (#). 

14  Car.  2,  c.  25,  restored  all  advowsons,  &c.,  usurped  by 
the  Long  Parliament,  to  their  lawful  owners. 

By  20  Geo.  2,  c.  52,  All  titles  and  suits  and  actions  of 

quare  impedit  were  excepted  out  of  the  general  pardon 

granted  by  that  act  to  all  persons  concerned  in  the  late 

rebellion. 

Pleading  and         When  by  the  judgment  in  a  quare  impedit  the  inherit*- 

parties.  ance,  estate  or  interest  of  the  patron  that  presented  is  to 

be  divested,  such  patron  ought  to  be  named  in  the  writ ; 
because  the  patronage  should  else  be  recovered  against 
him  who  had  nothing  in  the  patronage,  namely,  the  clerk; 
and  it  is  not  reason  that  he  who  is  patron  should  be  dis- 
possessed and  ousted  of  his  patronage  when  he  is  stranger 
and  not  party  to  the  action,  especially  when  he  may  be 
made  a  party  {p). 

Aliter  where  the  presentation  alone  is  to  be  recovered (q). 
When  the  patron  is  omitted,  the  incumbent  must  plead  in 
abatement  (r). 

And  not  only  the  patron,  but  also  his  incumbent,  must 
be  named  in  the  writ ;  for  if  an  incumbent  at  the  time  of 

(n)  See  Hob.  322,  who  saya,  (p)  Wats,  c  24 ;  Hob.  193 ; 

that  an  advowson  is  one  of  the  Cro.  Jac.  651. 

things     whereupon     usurpation  (q)  Saville,  Cas.  184  ;  Palm, 

works  more  violently  than  upon  311. 

any  possession  corporal.  (r)  Hob.  317. 

(o)  Wats,  c  7. 
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purchasing  the  original  writ  be  admitted  and  instituted  at 
the  presentation  of  any  one,  although  the  ordinary  and 
his  patron  be  named,  yet  such  incumbent  that  is  not 
mentioned  shall  not  be  removed,  but  only  the  patronage 
recovered  ($).  Quia  res  inter  alios  acta  alteri  nocere  non 
debet  (t). 

And  in  some  cases  it  is  necessary  also  to  name  the 
ordinary  in  the  writ ;  for  if  the  patron  be  disturbed  in 
presenting,  and  the  church  be  not  filled,  the  ordinary  is  to 
be  named  in  the  writ,  or  else  he  will  collate  hanging  the 
suit  by  lapse ;  whereas  if  he  be  named,  he  must  either 
disclaim,  and  then  judgment  may  be  had  against  him,  or 
else  he  must  plead,  and  so  allow  himself  to  be  a  disturber, 
and  being  made  party  to  the  action  he  is  barred  of  the 
advantage  of  lapse  (ti). 

Quare  impedit  is  a  possessory  action,  and  therefore  not 
to  be  maintained  without  a  possession ;  for  which  reason 
the  plaintiff  must  always  declare  upon  a  presentation  made 
by  himself  or  his  ancestor,  or  one  whose  estate  he  has,  or 
by  the  grantee  of  the  next  avoidance,  or  by  his  lessee  for 
life  or  for  years  (x). 

But  yet  the  want  thereof  may  be  cured  by  verdict  (y ). 

Under  the  old  law  in  all  writs  of  quare  impedit  the  test 
of  the  writ  ought  to  be  made  the  very  day  it  is  taken  out 
and  not  at  any  time  before,  and  this  by  reason  of  the 
lapse  (z).  For  if  the  writ  abate,  no  new  writ  could  be 
brought  after  the  six  months  (a). 

By  a  constitution  of  Archbishop  Langton,  "  If  two  are  Presentment 
presented  to  one  and  the  same  church,  the  custody  thereof  durmS  """ 
shall  be  given  to  neither  of  them  pending  the  suit.     And 
if  the  right  of  collating  to  such  church  shall  lapse  to  the 
bishop,  in  such  case,  lest  either  of  the  parties  should  be 


suit 
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[s)  Wats.  c.24. 
t)  6  Rep.  51  b. 

(u)  Wats. c.24;  Co. Litt. 344b. 

(x)  3  Salk.  293  ;  Vaughan,  8 ; 
3  Lev.  436 ;  Hob.  110 ;  1  Dow 
&  Clarke,  256 ;  see  exceptions  to 
this  rule,  3  Wils.  323 ;  4  B.  &  C. 
555 ;  1  Ld.  Raymond,  201  ;  10 
B.&C.604;  3  Wils. 323 ;  3  Lev. 
436. 

(y)  Str.  1006. 

(*)  Wats.  c.  23. 

(a)  7  Rep.  27.  For  the  prac- 
tice of  the  courts  of  common  law 
under  the  old  law  on  this  head 


consult  Walwyn  y.  Llandaff,  2 
Wils.  233  ;  Barber  v.  London,  1 
H.  Black.  412,  n.;  Willes,  659; 
GuUy  v.  Exeter,  2  M.  &  P.  105; 
4  Bing.  525 ;  Shepherd  v.  Chester, 
4  M.  &  P.  139;  6  Bing.  435; 
Thrale  v.  London,  1  H.  Black. 
376  ;  T.  R.  646 ;  Birch  v.  Lich- 
field and  Coventry,  3  B.  &  P.  444; 
Greenwood  v.  London,  1  Marsh. 
292 ;  5  Taunt.  727 ;  Shireburne 
v.  Hitch  (in  error),  1  Bro.  P.  C. 
110 ;  Apperley  v.  Hereford,  3  M. 
&  Scott,  102 ;  TyreU  v.  Jenner, 
3  M.  &  P.  648 ;  6  Bing.  283. 
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prejudiced  by  the  bishop's  collation,  who  shall  afterwards 
daring  uit.      c/^ry  his  cause  as  to  the  right  of  patronage,  it  is  decreed, 

that  the  bishop  shall  collate  neither  of  those  who  have  been 
presented  to  the  same  church  for  that  turn,  unless  by  con- 
sent of  both  the  patrons  "(e). 

And  by  the  statute  of  3  Edw.  1,  c.  28,  "  None  of  the 
king's  clerks,  nor  of  any  justicer,  shall  receive  the  pre- 
sentment of  any  church,  for  the  which  any  plea  or  debate 
is  in  the  king's  court,  without  special  licence  of  the  king ; 
and  that  the  king  fbrbiddeth,  upon  pain  to  lose  the  church, 
and  his  service." 

The  mischief  before  which  act  was,  that  pending  a  suit 
for  a  church  in  the  king's  court,  the  one  party  or  the  other 
would  present  the  chaplain  of  the  king,  or  of  some  of  the 
judges,  the  more  to  countenance  the  one  party,  and  dis- 
courage the  other :  and  at  that  time  the  mischief  was 
greater,  because  if  the  clerk  of  an  usurper  was  instituted, 
the  true  patron  had  no  remedy  but  by  a  writ  of  right  of 
advowson  (</). 

And  by  the  statute  of  13  Edw.  1,  st  1,  c.  49,  it  is  en- 
acted as  follows :  "  The  chancellor,  treasurer,  justices,  nor 
any  of  the  king's  counsel,  nor  clerk  of  the  chancery,  nor 
of  the  exchequer,  nor  of  any  justice  or  other  officer,  nor 
any  of  the  king  s  house,  clerk  nor  lay,  shall  not  receive 
any  church  nor  advowson  of  a  church,  land  nor  tenement 
in  fee,  by  gift  nor  by  purchase,  nor  to  farm,  nor  by  cham- 
perty, nor  otherwise,  so  long  as  the  thing  is  in  plea  before 
us,  or  before  any  of  our  officers ;  nor  shall  take  no  reward 
thereof.  And  he  that  doth  contrary  to  this  act,  either 
himself  or  by  another,  or  make  any  bargain,  shall  be 
punished  at  the  king's  pleasure,  as  weli  he  that  purchaseth 
as  he  that  doth  sell." 
Effect  of  jodg-  Judgment  being  given,  the  effects  thereof  are,  that  he 
meaL  that  recovers,  recovers  the  advowson  as  well  as  the  pre- 

sentment, and  by  the  very  judgment  absolutely  given, 
there  is  this  effect  of  the  judgment,  that  the  incumbent 
that  was  in  a  church  when  the  writ  was  brought,  if  named 
in  the  writ,  is  actually  removed ;  but  if  not  named  in  the 
writ,  he  shall  never  be  removed  (e). 

Another  effect  of  a  judgment  given  in  a  quart  im- 
pedit  is,  that  he  for  whom  the  judgment  is  given  shall 
recover  as  well  his  damages,  as  his  presentment  and 
advowson,  by  the  aforesaid  statute  of  13  Edw.  1,  st  1, 

(c)  Lin<L  215.  (e)  Wats.  c.  28 ;  6  Rep.  51  b ; 

(d)  2  Inst  212.  Cro.  Car.  348. 
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c.  5(f).  By  3  Hen.  7,  c.  10,  if  the  defendant  bring 
a  wnt  of  error,  and  judgment  be  affirmed,  or  the  writ 
be  discontinued,  or  defendant  nonsuited,  the  plaintiff  shall 
recover  his  costs  and  damages  for  his  wrongful  delay. 
By  virtue  of  this  statute  the  Court  of  King's  Bench  have, 
upon  a  writ  of  error,  awarded  damages  according  to  the 
value  of  the  church  found  by  the  verdict ;  but  as  the  real 
damage  which  the  plaintiff  sustains  is  only  the  being  kept 
out  of  the  half-year's  value,  the  legal  interest  on  that  seems 
to  be  all  that  he  is  entitled  to  (g).  This  was  not  so  by 
the  common  law  (A) ;  but  by  4  &  5  Will.  4,  c.  39,  full 
costs  in  addition  to  damages  are  recoverable,  but  no  costs 
are  to  be  given  against  an  archbishop  or  bishop  who  had 
probable  cause  of  defence,  but  in  no  case  where  the  de- 
fence is  grounded  upon  former  presentations  or  collations 
shall  this  be  held  probable  cause. 

And  the  recoverer  shall  have  a  writ  to  the  bishop  to  Writ  to  the 
admit  his  clerk  (i).  ]^to 

By  a  constitution  of  Archbishop  Boniface,  "  If  when  a 
man  hath  recovered  his  right  of  patronage  in  the  king's 
court,  the  king  doth  write  to  the  bishop,  or  to  any  other 
who  hath  power  to  grant  institution,  that  he  admit  the 
clerk  presented  by  such  person  having  so  recovered  as 
aforesaid;  the  clerk  presented  shall  be  freely  admitted,  if 
the  benefice  be  vacant,  and  there  be  no  other  canonical 
impediment,  that  the  patron  be  not  injured.  But  if  the 
benefice  be  not  vacant,  the  prelate  may  excuse  himself  to 
the  king  or  his  justices,  by  answering,  that  because  the 
benefice  is  not  vacant,  he  cannot  therefore  fulfil  the  king's 
mandate.  But  the  patron  may,  if  he  pleaseth,  present 
again  the  person  who  is  in  possession;  that  so  the  right 
ol  him  who  hath  so  recovered  may  be  declared  for  the 
future." 

Or  to  any  other  who  hath  Power  to  grant  Institution.] — 
As  the  dean,  or  archdeacon,  or  other  such  like  :  who  may 
have  such  power  by  custom,  prescription,  or  special  pri- 
vilege (A). 

Shall  be  freely  admitted.'] — That  is,  without  making 
any  inquisition  of  the  right  of  patronage ;  because  it  is 
enough  that  the  king  by  his  letters  testifieth  that  he  hath 
obtained  the  right  of  patronage  in  his  court  (Z). 

The  King  doth  write  to  the  Bishop.] — That  is,  by  writ 
issuing  out  of  his  court.     And  if  the  bishop,  upon  receipt 

(/)  "Wats.  c.  28.  tit.  Presentation. 

(g)  Bull.  N.  P.  125.  (i)  Wats.  c.  28. 

(A)  See  Holt  v.Harland,  Skin.  (k)  Lind.  217. 

25 ;  3  Lev.  59 ;  and  also  Viner,  (Q  Id. 
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Writ  to  the 
bishop  to 
admit. 


Dower,  writ  of 
right  of  dower, 
and  qttare 
impedit  abo- 
lished as  real 
actions  and  to 
be  commenced 
by  writ  of 
summons. 


Writ,  and  all 
proceedings 
thereupon,  to 
be  same  as  in 
ordinary 
actions. 


of  the  writ,  doth  not  admit  the  clerk ;  another  writ  shall 
issue,  which  is  called  the  writ  of  quare  non  admisit  (to). 

And  it  is  said,  the  very  judgment  in  a  quare  impedit  is 
an  amotion  of  the  incumbent,  though  he  continue  still  the 
possession  de  facto  ;  and  if  the  plaintiff  be  instituted  upon 
a  writ  to  the  bishop,  the  defendant  cannot  appeal ;  and 
if  he  does,  a  prohibition  lies :  because  in  this  case  the 
bishop  acts  as  the  king's  minister,  and  not  as  a 
judge  (n). 

The  law  of  pleading  in  quare  impedit  has  been  by  a 
recent  statute  assimilated  to  the  general  law  of  pleading 
in  common  law  actions. 

By  23  &  24  Vict.  c.  126  (The  Common  Law  Pro- 
cedure Act,  1860),  sect  26,  "  No  writ  of  right  of  dower, 
Or  writ  of  dower  unde  nihil  habet,  and  no  plaint  for  free- 
bench  or  dower  in  the  nature  of  any  such  writ,  and  no 
quare  impedit,  shall  be  brought  after  the  commencement 
of  this  act,  in  any  court  whatsoever  ;  but  where  any  such 
writ,  action,  or  plaint  would  now  lie,  either  in  a  superior 
or  any  other  court,  an  action  may  be  commenced  bv  writ  of 
summons  issuing  out  of  the  Court  of  Common  Pleas  in 
the  same  manner  and  form  as  the  writ  of  summons  in  an 
ordinary  action ;  and  upon  such  writ  shall  be  indorsed  a 
notice  that  the  plaintiff  intends  to  declare  in  dower,  or  for 
freebench,  or  in  quare  impedit,  as  the  case  may  be." 

Sect.  27.  "  The  service  of  writ,  appearance  of  the  de- 
fendant, proceedings  in  default  of  appearance,  pleadings, 
judgment,  execution,  and  all  other  proceedings  and  costs 
upon  such  writ,  shall  be  subject  to  the  same  rules  and 
practice,  as  nearly  as  may  be,  as  the  proceedings  in  an 
ordinary  action  commenced  by  writ  of  summon ;  and  the 
provisions  of*  The  Common  Law  Procedure  Act,  1852/ 
and  of  s  The  Common  Law  Procedure  Act,  1854,'  shall 
apply  to  the  writ  and  pleadings,  and  proceedings  there- 
upon." 

It  should  be  noticed  that  in  one  modern  case  where  a 
dispute  arose  as  to  the  right  of  the  apparent  patron  to 
present  (such  right  being  contested  on  equitable  grounds), 
the  Court  of  Chancery  restrained  by  injunction  the 
bishop  from  presenting  any  person  to  the  benefice  till 
the  suit  had  been  decided  (0). 


(m)  Wats.  c.  28. 
(n)  3  Salk.  294. 


(0)  Greenslade  v.  Dare,  17  Beav. 
502. 
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u  Sect.  7. — Admission,  Institution  and  Induction. 

■';  In  this  section  we  will  consider : — 

*  1.  Admission. 

*-'■  2.  Institution  or  Collation. 

if  3.  Induction. 

In  a  larger  sense  admission  is  sometimes  used  to  include  Admission, 
also  institution,  but  more  frequently,  and  properly,  admis- 
sion is  taken  to  be  when  the  bishop  upon  examination 
approves  of  the  presentee  as  a  fit  person   to  serve  the 
!  cure  of  the  church  to  which  he  is  presented,  and  institu- 

*  tion   is  that  act  by  which  he  commits  to  him  the  cure 
thereof(/?). 

And  we  find  sometimes  also  the  practice  of  investi- 

*  ture  by  the  bishop  in  our  ecclesiastical  records,  ipsum 
.                   instituit  et  investivit  annulo   suo9  which  is  frequently 

repeated  in  Archbishop  Peccham's  Register  (and  is  in  use 
to  this  day  in  the  diocese  of  St.  Asaph),  and  is  mentioned 
1  as  distinct  from  the   admission,  institution    and  indue- 

'  tion  (q).     "Admitto  te  habilem"  was  the  language  of  the 

bishop  (r). 

There  is  no  difference  between  institution  and  collation  Difference 
1  as  to  the  action  itself,  but  this :  that  the  bishop  does  not  between  in- 

')  present  to  such  livings  as  are  in  his  own  gift,  but  immedi-  equation. 

'  ately  institutes  his  clerk  in  much  the  same  form  as  he 

or  his  chancellor  institutes  a  clerk  presented  by  any  other 
patron.  And  as  the  bishop  collates  to  benefices  of  his 
own  gihjure  pleno,  so  he  does  to  those  which  fall  to  him 
by  lapse  ( *). 

By  Can.  40  of  1603,  "  To  avoid  the  detestable  sin  of  Oathordecla- 
simony,  every  archbishop,  bishop  or  other  person  having  ***** 
authority  to  admit,  institute  or  collate  to  any  spiritual  or 
ecclesiastical  function,  dignity  or  benefice,  shall  before 
every  such  admission,  institution  or  collation,  minister  to 
every  person  to  be  admitted,  instituted  or  collated  the  oath 
against  simony." 

But  by  28  &  29  Vict.  c.  122,  s.  2,  a  declaration  against 
simony  was  substituted  for  this  oath ;  and  in  accordance 
with  the  act  a  new  canon  was  framed,  and  passed  by  Con- 
vocation in  1865,  and  ratified  by  the  Crown  in  1866. 

This  canon  is,  save  in  respect  of  the  substitution  of 
the  declaration,  substantially  the  same  as  the  old  one. 
It  is  as  follows : — 
"  To  avoid  the  detestable  sin  of  simony,  because  buying 

(p)  Wats.  c.  15.  (r)  Co.  Litt.  244  a  ;  3  Lev.  R. 

(q)  Gibs.  808.  211  ;  2  Roll.  Rep.  100. 

(«)  Johns.  81. 
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Oath  or  decla- 
ration against 
simony. 


Oath  of 

canonical 

obedience. 


Assent  to  the 
Thirty-nine 
Articles  and 
Prayer-book. 
Oaths  of  alle- 
giance and 
supremacy. 


and  selling  of  spiritual  and  ecclesiastical  functions,  offices, 
promotions,  dignities  and  livings,  is  execrable  before  God, 
therefore  the  archbishop,  and  all  and  every  bishop  or 
bishops,  or  any  other  person  or  persons,  having  authority 
to  admit,  institute,  collate,  instal,  or  to  confirm  the  election 
of  any  archbishop,  bishop,  or  other  person  or  persons  to 
any  spiritual  or  ecclesiastical  function,  dignity,  promotion, 
title,  office,  jurisdiction,  place,  or  benefice  with  cure  or 
without  cure,  or  to  any  ecclesiastical  living  whatsoever, 
shall  before  every  such  admission,  institution,  collation, 
installation  or  confirmation  of  election,  respectively  cause 
to  be  made  by  every  person  hereafter  to  be  admitted,  insti- 
tuted, collated,  installed,  or  confirmed  in  or  to  any  arch- 
bishopric, bishopric,  or  other  spiritual  or  ecclesiastical 
function,  dignity,  promotion,  title,  office,  jurisdiction,  place, 
or  benefice  with  cure  or  without  cure,  or  in  or  to  any 
ecclesiastical  living  whatsoever,  this  declaration  in  manner 
and  form  following,  the  same  to  be  taken  by  every  one 
whom  it  concerneth  in  his  own  person,  and  not  by  a 
proctor : 

'  /,  A.  B.,  solemnly  "declare,  that  I  have  not  made,  by 
myself  or  any  other  person  on  my  behalf,  any  payment, 
contract,  or  promise  of  any  kind  whatsoever  which  to  the 
best  of  my  knowledge  or  belief  is  simoniacal,  touching  or 
concerning  the  obtaining  the  preferment  of 

Nor  will  1  at  any  time 
hereafter  perform  or  satisfy,  in  whole  or  in  part,  any 
such  kind  of  payment,  contract,  or  promise  made  by  any 
other  without  my  knowledge  or  consent.'' " 

Also  the  person  to  be  instituted  shall  take  the  oath  of 
canonical  obedience  in  like  manner  (f). 

Which  oath  is  as  follows : — 

"  I,  A,  B.,  do  swear,  that  I  will  perform  true  and 
canonical  obedience  to  the  Bishop  of  C*  and  his  successors, 
in  all  things  lawful  and  honest:  So  help  me  God"  (u). 

By  28  &  29  Vict.  c.  122,  s.  5,  Every  person  about 
to  be  instituted  or  collated  to  any  benefice  ....  shall 
before  institution  or  collation  is  made  ....  make  and 
subscribe  the  declaration  of  assent  (x)  and  the  declaration 
against  simony  (y),  and  take  the  said  oath  of  allegiance 
and  supremacy  (z),  in  the  presence  of  the  archbishop  or 
bishop  by  whom  he  is  to  be  instituted,  collated  ....  or 
the  commissary  of  such  archbishop  or  bishop. 


(0   Clarke,  tit.  91. 

(«)  Gibs.  810. 

(x)  28  &  29  Vict.  c.  122,  s.  1. 

(?)  Ibid.  s.  2. 

(*)  Contained  in  21  &  22  Vict. 


c.  48 ;  now,  b^  31  &  32  Vict 
c.  72,  altered  into  the  oath  of 
allegiance  only  given  in  this  last 
act 
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By  Can.  36  of  1603,  No  person  was,  either  by  institu-  Subscription  to 
tion   or  collation,  to   be  admitted  to  any  ecclesiastical  ^^^o,,. 
living,  except  he  first  subscribed  to  these  three  articles  earning  the 
following :  snpremacy, 

"  That  the    king's   majestjr,   under  God,  is  the  only  ^S%^ 
supreme  governor  of  this  realm  and  of  all  other  his  high-  the  Thirty- 
ness's   dominions  and  countries,  as  well  in  all  spiritual  nine  Articles, 
or  ecclesiastical  things  or  causes,  as  temporal ;  and  that 
no  foreign  prince,  person,  prelate,   state,   or  potentate, 
hath  or  ought  to  have  any  jurisdiction,  power,  superior- 
ity, pre-eminence  or  authority,  ecclesiastical  or  spiritual, 
within  his  majesty's  said  realms,  dominions  and  countries. 

"  That  the  Book  of  Common  Prayer,  and  of  ordering 
of  bishops,  priests  and  deacons,  containeth  in  it  nothing 
contrary  to  the  Word  of  God,  and  that  it  may  lawfully  be 
used,  and  that  he  himself  will  use  the  form  in  the  said 
book  prescribed  in  public  prayer  and  administration  of  the 
sacraments,  and  none  other. 

"  That  he  alloweth  the  book  of  Articles  of  Religion 
agreed  upon  by  the  archbishops  and  bishops  of  both 
provinces  and  the  whole  clergy  in  the  convocation  holden 
at  London  in  the  year  of  our  Lord  God  one  thousand 
five  hundred  and  sixty-two :  and  that  he  acknowledged 
all  and  every  the  articles  therein  contained,  being  in 
number  nine  and  thirty,  besides  the  ratification,  to  be 
agreeable  to  the  Word  of  God." 

This  canon,  however,  has  been  repealed,  and  a  new  one 
analogous  to  the  statute  passed  by  Convocation  in  1865, 
and  ratified  by  the  Crown  in  1866.  This  canon,  contain- 
ing the  Declaration  of  Assent,  is  as  follows : — 

"  No  person  shall  hereafter  be  received  into  the  minis-  New  canon, 
try,  nor  either  by  institution  or  collation,  admitted  to  any 
ecclesiastical  living  nor  suffered  to  preach,  to  catechise  or 
to  be  a  lecturer  or  reader  of  divinity  in  either  university,  or 
in  any  cathedral  or  collegiate  church,  city  or  market  town, 
parish  church,  chapel,  or  any  other  place  within  this 
realm,  except  he  be  licensed  either  by  the  archbishop  or 
by  the  bishop  of  the  diocese  (where  he  is  to  be  placed}, 
under  their  hands  and  seals,  or  by  one  of  the  two  uni- 
versities, under  their  seal  likewise ;  and  except  he  shall 
first  subscribe  the  following  declaration,  which  for  the 
avoiding  all  ambiguities  he  shall  subscribe  in  this  order 
and  form  of  words,  setting  down  both  his  christian  and 
surname,  viz. : — 

*  I  assent  to  the  Thirty-nine  Articles  of  Religion,  and 
to  the  Booh  of  Common  Prayer  and  of  the  ordering  of 
bishops ,  priests  and  deacons.     I  believe  the  doctrine  of  the 
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Concerning 
the  person 
instituting. 


In  what  place. 


United  Church  of  England  and  Ireland,  at  therein  set 
forth,  to  be  agreeable  to  the  Word  of  God;  and  in  public 
prayer  and  administration  of  the  Sacraments  I  will  use 
the  form  in  the  said  booh  prescribed ,  and  none  other ,  except 
so  far  as  shall  be  ordered  by  lawful  authority.9 

"  And  if  any  bishop  shall  ordain,  admit  or  license  any, 
as  is  aforesaid,  except  he  first  have  declared  and  subscribed 
in  manner  and  form  as  here  we  have  appointed,  he  shall 
be  suspended  from  giving  of  orders  and  licences  to  preach 
for  the  space  of  twelve  months.  But  if  any  of  the  univer- 
sities shall  offend  therein,  we  leave  them  to  the  danger  of 
the  law  and  his  majesty's  censure." 

If  the  bishop  admit  a  clerk  as  sufficient,  he  either  insti- 
tutes him  in  person,  or  else  gives  him  his  fiat,  and  sends 
him  to  his  vicar-general,  chancellor  or  commissary,  to  do 
it  for  him  (b). 

So  Archbishop  Sancroft,  when  he  had  resolved  against 
taking  the  oaths  to  King  William  and  Queen  Mary,  and 
therefore  could  not  in  reason  administer  them  to  others, 
did  send  his  clerks  to  be  instituted  to  his  collative  benefices 
by  the  vicar-general  (c). 

And  not  only  by  commission  in  particular  cases,  but 
also  the  general  power  of  granting  institution,  may  be 
delegated  by  patent  to  chancellors  or  commissaries;  but 
this  has  not  always  been  judged  convenient  (d).  At  the 
Convocation  in  1640,  the  contrary  was  decreed  by  Canon 
11. 

During  the  time  that  any  diocese  or  inferior  jurisdic- 
tion is  visited,  and  inhibited  by  the  archbishop,  the  right 
of  institution  belongs  to  him ;  and  when  any  see  is  vacant, 
the  right  belongs  also  to  him,  or  to  such  other  as  by 
composition,  prescription,  or  otherwise,  is  guardian  of 
the  spiritualities  (<?). 

If  institution  be  taken  from  an  improper  hand,  it  may 
be  made  good  by  confirmation  of  the  person  from  whom 
it  ought  to  have  been  taken.  Thus,  we  find  that  an  in- 
stitution, which  had  been  given  by  the  Bishop  of  St. 
David's,  pending  his  suspension,  was  confirmed  by  Arch- 
bishop Whitgift,  as  was  another  institution,  by  Arch- 
bishop Abbot,  which  had  been  given  by  the  bishop, 
pending  a  metropolitical  visitation  (/). 

It  is  not  of  necessity  that  the  examination,  admission 
or  institution,  be  made  by  the  ordinary  within  the  diocese 


(b)  Johns.  72. 

(c)  Ibid. 


(d)  Gibs.  804. 

(e)  Ibid. 
';  Ibid.  814. 


ENTBT  ON  BENEFICE.  47 1 

in  which  the  church  is ;  for  the  jurisdiction  of  the  ordinary 
as  to  such  matters  is  not  local,  but  follows  the  person  of 
the  ordinary  wherever  he  goes  (g). 

The  whole  matter  of  admission,  institution  and  induction 
is  well  explained  in  the  following  passage  of  Sir  Simon 
Degge's  Parson's  Counsellor  (A).  "  If  the  ordinary,  &c, 
upon  the  examination  of  the  clerk,  find  him  fit  in  all  points 
as  above  in  the  first  chapter  is  directed,  then  he  admits 
him  in  these  words,  Admitto  te  habilem,  $*<?.;  and  there- 
upon the  ordinary  institutes  him  in  these  words :  Instituo 
te  rectorem  ecclesiae  parochialis  de  C.  et  habere  curam 
animarum,  et  accipe  curam  tuam  et  meam.  And  this  the 
bishop  may  do  as  well  out  of  his  diocese  as  within  it,  for 
as  to  this  matter,  it  is  not  local,  but  follows  the  person  of 
the  bishop  whithersoever  he  goes.  When  the  bishop  has 
instituted  the  clerk,  the  ordinary,  &c.  makes  a  mandate 
under  seal  to  the  archdeacon  of  the  place,  or  to  such  other 
elergyman  as  he  pleases, to  induct  the  clerk,  and  it  maybe 
made  by  the  dean  and  chapter,  but  not  by  the  patron ;  for 
though  by  the  institution  the  church  is  full  against  all  per- 
sons save  the  king,  yet  he  is  not  complete  parson  till 
induction ;  for  by  the  institution  he  is  admitted  ad  officium 
to  pray  and  preach,  yet  he  is  not  entitled  ad  beneficium 
until  he  be  formally  inducted,  which  may  be  done  by  the 
delivery  of  the  ring  of  the  church  door  or  latch  of  the 
church  gate,  or  by  delivery  of  a  clod  or  turf  and  twig  of 
the  glebe ;  but  the  most  common  and  usual  way  is,  and 
therefore  the  safest,  by  delivery  of  the  bell-rope  to  the  new 
instituted  clerk,  and  the  tolling  the  bell ;  and  the  arch- 
deacon, if  he  do  it,  is  to  take  40d.  for  the  doing  of  it." 

But  Dr.  Gibson  says,  this  has  not  always  been  under- 
stood to  be  clear  law,  as  appears  by  the  many  commissions 
which  have  been  granted  from  time  to  time  by  archbishops 
to  their  comprovincial  bishops  to  institute  out  of  their  • 
diocese  and  in  any  part  of  the  province.  Which  com- 
mission, he  says,  nevertheless,  may  be  understood  in  this 
sense,  that  though  the  act  shall  be  good  and  valid  in  law 
when  done,  yet  the  doing  it  without  leave  is  irregular  (t). 

The  form  and  manner  of  the  institution  is  that  the  clerk  Form  and 
kneels  down  before  the  ordinary  whilst  he  reads  the  words  "SS"  of  in" 
of  institution  out  of  a  written  instrument  drawn  before- 
hand for  this  purpose,  with  the  seal  episcopal  appendant, 
which  the  clerk  during  the  ceremony  is  to  hold  in  his 
hand  (A). 

(a)  Wati.  c  15.  of  Cort  v.  Bishop  of  St.  David's, 

(V)  Part  i.  c.  2.  1  Cro.  Car.  341. 

(•)  Gibs.  804 ;  but  see  the  case         (&)  John*.  74. 
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The  words  of  institution  are  "  Instituo  te  ad  tale  bene- 
Jicium,  habere  cur  am  animarum,  et  accipe  cur  am  tuam  et 
meam  (d).     The  canon  law  directed  the  clerk  to  be  in- 
vested m  the  benefice  by  the  delivery  of  a  ring,  staff,  cup, 
or  pen,  or  something  in  the  nature  of  livery  of  seisin,  in 
token  of  his  possession  of  the  thing  to  which  he  was  so  in- 
stituted. 
Entry  thereof        Institution  being  given  to  a  clerk,  a  distinct  and  par- 
in  the  register,  ticular  entry  thereof  is  to  be  made  in  the  public  register  of 

the  ordinary :  that  is,  not  only  that  such  a  clerk  received 
institution  on  such  a  day  and  in  such  a  year,  but  if  the 
clerk  was  presented,  then  at  whose  presentation,  and 
whether  in  his  own  right  or  in  the  right  of  another ;  and  if 
collated  or  presented  by  the  crown,  then  whether  in  their 
own  right  or  by  lapse.  This  has  been  the  practice  as  far 
back  as  any  ecclesiastical  records  remain;  and  it  is  of 
great  importance  that  such  entries  be  duly  made  and  care- 
fully preserved,  both  to  the  clerk  whose  letters  of  institution 
may  be  destroyed  or  lost,  and  to  the  patron  whose  title 
may  suffer  in  tame  to  come  by  the  want  of  proper  evidence 
upon  whose  presentation  it  was  that  institution  was  given. 
And  it  might  tend  perhaps  to  the  better  observation  hereof, 
if  every  clerk,  after  having  passed  the  examination  of  the 
ordinary,  and  thereupon  obtained  his  fiat,  were  sent  to 
the  proper  office  of  the  register  for  his  letters  of  institu- 
tion (e). 

And  Lord  Coke  savs,  "  Presentations,  admissions  and 
institutions  are  the  life  of  advowsons:  and  therefore  if 
patrons  suspect  that  the  register  of  the  bishop  will  be 
negligent  in  keeping  of  them,  he  may  have  a  certiorari  to 
the  bishop  to  certify  them  into  the  cnancery"  (f ).  In  the 
book  itself  the  words  are, "  present  admissions  and  institu- 
tions," &c,  and  so  it  is  quoted  by  every  one  ;  but  the  sense 
seems  to  require  (without  overstraining  the  rules  of  criti- 
cism) that  we  should  suppose  the  word  "  present,"  with  a 
dash,  to  have  been  written  short  in  the  original  manuscript 
for  "  presentations,"  and  so  mistaken  by  the  printer.  Of 
which  kind  of  errors  there  are  divers  others  in  that  author's 
works,  especially  in  those  which  were  published  after  his 
death. 
What  ia  A  copy  of  the  bishop's  institution  book  is  not  evidence 

common  law      °^  a  Presentati°n  by  a  patron  to  a  living  (ff).     When  a 

blank  is  left  in  the  register  of  an  institution  or  collation  for 


(d)  1  Inst  344  a :  4  Rep.  79.  (g)  Tillard    v.    Snebbeare,    2 

'  )  Gibs.  813.  

')  2  Inst.  358  a. 


(e)  Gibs.  813.  "  Wils.  366. 
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the  patron's  name,  parol  evidence  of  common  report  is  ad- 
missible to  prove  who  was  the  patron  (A). 

The  clerk  being  instituted,  the  institution  is  good,  with-  Letters  teati- 
out  any  after  act ;  yet  the  ordinary  is  wont  to  make  letters  monial  thereof, 
testimonial  thereof  (t). 

It  is  not  material  what  seal  the  ordinary  makes  use  of  in  SeaL 
that  case  (A). 

Thus,  in  the  case  of  Cort  and  The  Bishop  of  St  David's 
(9  Car.  1),  the  Chancellor  of  St.  David's  nad  made  use  of 
the  Bishop  of  London's  seal,  and  it  was  adjudged  to  be 
well  enough,  because  it  is  the  act  of  the  court  which 
makes  the  institution,  and  the  instrument  is  only  a  testi- 
monial of  that  act ;  and  the  seal  used  (whatever  it  be) 
shall  be  taken  to  be  the  seal  of  the  person  instituting  for 
that  time  (/). 

Last  of  all,  the  ordinary  executes  and  delivers  to  the  Mandate  to 
party  instituted  a  written  mandate  to  the  archdeacon  or  induct 
other  proper  person  to  induct  him  (m). 

By  31  Ehz.  c.  6,  s.  5,  "  If  any  person  shall  for  any  Fee, 
reward  or  other  profit,  or  any  promise  or  other  assurance 
thereof,  directly  or  indirectly  (other  than  for  usual  and 
lawful  fees),  admit,  institute,  instal,  induct,  invest,  or 
place  any  person  in  or  to  any  benefice  with  cure  of  souls, 
dignity,  prebend,  or  other  living  ecclesiastical,  he  shall 
forfeit  the  double  value  of  one  year's  profit  thereof,  and 
the  same  shall  be  void  as  if  such  person  were  naturally 
dead. 

By  a  constitution  of  Archbishop  Langton,  "  No  prelate 
shall  extort  any  thing,  or  suffer  any  thing  to  be  extorted  by 
his  officials  or  archdeacons  for  institution  or  putting  into 
possession,  or  for  any  writing  concerning  the  same  to  be 
made"(n). 

And  by  a  constitution  of  Archbishop  Stratford, €t  We 
do  ordain,  that  for  the  writing  letters  of  institution  or  col- 
lation, no  more  shall  be  taken  than  12rf. ;  but  the  ordinaries 
shall  allow  stipends  to  their  officers  wherewith  they  shall 
be  contented.  And  for  the  sealing  of  such  letters,  or  to 
the  marshals  of  the  bishop's  house  or  porters,  nothing  shall 
be  paid.  And  if  any  person  shall  take  any  thing  contrary 
to  the  premises,  he  shall  restore  double  within  a  month  ; 
otherwise,  if  he  is  a  clerk  beneficed  he  shall  be  suspended 
from  his  office  and  benefice  ;  if  he  is  not  beneficed,  or  a  lay 

(h)  Heath  (Bishop)  v.  Belfield  (T)  Cro.  Car.  34L 

(Lord),  1  Wils.  215.  (m)  Johns.  74. 

'    (0  Wats.  c.  15.  (n)  Lind.  137. 

(k)  Ibid. 
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Fee. 


Tables  of  fees 
to  be  taken  by 
officers  with 
respect  to 
admissions  to 
benefices  by 
whom  to  be 
established. 


person,  he  shall  be  interdicted  from  the  entrance  of  the 
church  until  he  shall  make  satisfaction  as  aforesaid  (o). 

Till  lately  the  ecclesiastical  fees  were  regulated  by  the 
practice  and  custom  of  every  diocese,  according  to  a  table 
confirmed  by  Archbishop  Whitgift,  and  as  is  directed  by 
the  135th  Canon  of  1603. 

By  1  &  2  Vict.  c.  106,  s.  131,  the  Archbishop  of 
Canterbury,  the  Lord  High  Chancellor,  and  the  Arch- 
bishop of  York,  with  the  assistance  of  the  vicars-general 
of  the  said  two  archbishops,  and  of  one  of  the  masters  of 
the  high  Court  of  Chancery,  to  be  selected  for  that  pur- 
pose by  the  Lord  High  Chancellor,  shall  ordain  and 
establish  tables  of  fees,  and  shall  have  power  from  time  to 
time  to  amend  or  alter  such  tables  of  fees,  in  respect  of 
donation,  presentation,  nomination,  collation,  institution, 
installation,  induction,  or  licence,  or  any  instrument, 
matter  or  thing  connected  with  the  admission  of  any  spiri- 
tual person  to  any  cathedral  preferment  or  any  benefice 
throughout  England  and  Wales,  by  any  officer,  secretary, 
clerk,  or  minister  to  whom  belong  the  duties  of  preparing, 
sealing,  transacting,  or  doing  any  of  such  instruments, 
matters,  and  things;  and  before  the  fees  contained  in 
such  tables  or  such  amended  tables  shall  be  demanded, 
taken,  or  received  by  any  of  the  said  persons,  such  tables 
or  amended  tables  shall  be  submitted  to  her  Majesty's 
privy  council,  who  may  disallow  the  same  or  any  part 
thereof;  and  notice  shall  be  given  in  the  London  Gazette 
of  such  submission  to  the  privy  council ;  and  if  within  the 
space  of  three  months  from  the  time  of  giving  such  notice 
the  same  shall  not  be  disallowed,  such  fees,  or  such  parts 
thereof  as  shall  not  be  disallowed,  shall  from  and  after  the 
expiration  of  the  said  three  months  be  deemed  and  taken 
to  be  lawful  fees,  and  thenceforward  such  fees,  and  none 
others  save  only  such  as  may  be  altered  or  subsequently 
ordained,  as  before  provided,  shall  be  demanded,  taken, 
or  received  by  any  of  such  officers,  secretaries,  clerks,  or 
ministers  respectively  under  any  colour  or  pretence  what- 
soever :  provided  always,  that  the  said  persons  shall  not 
ordain  or  establish  any  fees  exceeding  the  fee  which  for 
the  twenty  years  next  preceding  the  passing  of  this  act 
shall  have  been  usually  taken  for  or  in  respect  of  the  same 
instrument,  matter,  or  thing,  in  case  of  admission  to  any 
cathedral  preferment  or  any  benefice  within  the  diocese 
of  London :  provided  also,  that  the  said  persons  shall 
have  power  to  ordain  graduated  scales  of  fees  in  respect 
of  benefices  below  the  yearly  value  of  five  hundred  pounds. 

(o)  Lind.  222. 


By  an  order  made  under  this  act,  and  gazetted  on  "the  Oder  under 
24th  of  July,  1857,  the  fees  on  institutions  to  livings  and  *"■■* 
on  licences  to  perpetual  curacies  are  fixed  as  follows : — 


ssr 

11 

gE 

i 

i 

i 

Bword 

Donation      ■>   f  ij  6  \ 
Presentation  to  |  Ej^l 

a  benefice  . .                ^ 

Nomination  to  1  a  |„*  I 

a    perpetnal  j  -  1  f  1 

Is     J 

Collation  to  a  benefice  . . 
Institution  to  a  benefice. . 
Licence  to   a   perpetnal 

Do.  for  licence  . .  V       J 

£  4.  d. 

1     8    4 

0  16     8 

0    9* 

£  i.   d. 

2  10    8 
2    2    4 

1  15    8 

£  ..   d- 
2    2    0 
2    2    0 

1  1    0 

4    4    0 
4    4    0 

2  2    0 

I      1     0 
1     1    0 

:d 

a  e 

3  6 

i.d 

4  6 

i  e 

1  0 

4.     d. 

4   a 

2     6 
1     0 

Induction  to  a  benefice,  whe- 
ther of  one  or  of  several 
nnited  parishes 


The  clerk  by  institution  or  collation  has  the  cure  of  Effect  of 
souls  committed  to  him,  and  is  answerable  for  any  neglect  institution  > 
in  this  point  (;>).  couat,on- 

And  as  to  the  temporalities:  whereas  presentation  gives 
to  the  clerk  a  right  ad  rem,  so  institution  or  collation  give 
him  a  right  in  re :  and  therefore  in  virtue  of  collation  as 
well  as  of  institution,  the  clerk  may  enter  into  the  glebe, 
and  take  the  tithes ;  though  for  want  of  induction  he  cannot 
yet  grant  or  sue  for  them  (//). 

But  herein  collation  and  institution  differ  ;  that  by  in- 
stitution the  church  is  full,  and  plenarty  by  sis  months 
is  pleadable  against  all  persons  hut  the  king,  and  against 
the  king  also  when  he  claims  in  the  right  of  a  common 
person :  but  by  collation  the  church  is  not  full,  nor  is 
plenarty  by  collation  pleadable,  but  the  right  patron  may 
bring  his  writ  and  remove  the  collatee  at  any  time ;  unless 
pratati  jut 
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Why  institu- 
tion does,  and 
collation  does 
not,  make  a 
plenarty. 


Trial  of  in- 
stitntion. 


Saper-institn- 
tiom 


First  finite  to 
be  compounded 
for  after  in- 
stitution. 


he  be  such  patron  who  has  also  right  to  collate,  for  against 
him  plenarty  by  collation  is  pleadable.  And  the  reason 
why  collation  does  not  make  a  plenarty  is,  because  then 
the  bishop  would  be  judge  in  his  own  cause,  to  the  great 
prejudice  of  patrons ;  and  therefore  the  bishop's  collation 
In  this  respect  is  interpreted  no  more  than  a  temporary 
provision  for  celebration  of  divine  service  until  the  patron 
do  present  (r). 

Station  is  properly  cognizable  in  the  ecclesiastical 
court ;  but  if  after  induction  a  man  is  sued  there,  sup- 
posing his  institution  was  void,  that  shall  be  tried  in  the 
temporal  court,  because  by  the  induction  the  person  has  a 
freehold  in  the  benefice,  which  must  be  tried  at  common 
law(*). 

A  church  being  full  by  institution,  if  a  second  institu- 
turn  is  granted  to  the  same  church,  this  is  a  super-institu- 
tion. Concerning  which,  two  things  have  been  resolved : 
1.  That  the  super-institution,  as  such,  is  properly  triable 
in  the  spiritual  court.  2.  That  it  is  not  triable  there,  in 
case  induction  has  been  given  upon  the  first  institu- 
tion (f).  Petty,  incumbent  of  a  church  in  Cornwall,  tra- 
velled into  Acnaia  and  other  parts  of  Greece  ;  and  it  not 
being  known  whether  he  was  alive  or  dead,  Glanville  was 
presented,  instituted,  and  inducted,  and  Petty  libelled 
against  him  in  the  ecclesiastical  court  to  try  the  super- 
institution  ;  and  Noy  moved  for  a  prohibition ;  for  since 
the  induction,  the  ecclesiastical  court  cannot  try  the  super- 
institution  ;  and  Glanville  being  then  in  his  first  fruits, 
the  prohibition  was  ^ranted  («).  # 

The  advantage  of  a  super-institution  is,  that  it  enables 
the  party  who  obtains  it  to  try  his  title  by  ejectment, 
without  putting  him  about  to  his  quare  impedit :  but  many 
inconveniences  following  from  thence  (as  the  uncertainty 
to  whom  tithes  shall  be  paid,  and  the  like),  this  method 
has  been  justly  discouraged  (x). 

By  26  Hen.  8,  c.  3,  s.  1,  "  Every  person  before  any 
actual  or  real  possession  or  meddling  with  the  profits 
of  his  benefice,  shall  pay  or  compound  for  the  first  fruits 
to  the  king's  use,  at  reasonable  days,  and  upon  good  sure- 
ties/' 

1  Vict.  c.  20,  transfers  the  collection  of  first  fruits  and 
tithes  to  Queen  Anne's  Bounty  Office. 


(r)  Gibs.  813 ;  Wats.  c.  12 ; 
Co.  Litt.  344b;  6  Rep.  29, 
Green's  case. 

(«)  2  Rolle's  Abr.  294. 


» 


0  Gibs.  813. 
[u)  Litt.  Rep.  140. 
2  Lev.  125. 
(x)  Gibs.  813. 


See  also 
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First  fruits  are  paid  three  months  after  institution; 
tenths  usually  at  Christmas. 

After  institution  given,  the  ordinary  issues  a  mandate  Mandate  of 
for  induction,  directed  to  the  person  who  has  power  to  in-  induction, 
duct.  And  this  person,  of  common  right,  is  the  arch- 
deacon. But  by  prescription  or  composition,  others  as 
well  as  archdeacons  may  make  inductions ;  for  by  pre- 
scription the  dean  and  chapter  of  Lichfield  do  make 
induction,  and  so  do  the  dean  and  chapter  of  St. 
PauTs(y). 

So  if  a  church  was  exempt  from  archidiaconal  jurisdic- 
tion (as  many  churches  were),  then  the  mandate  was 
directed  to  the  chancellor  or  commissary ;  and  if  a  peculiar, 
then  to  the  dean  or  judge  within  such  peculiar.  And 
when  an  archbishop  collates  by  lapse,  or  when  a  see  is 
vacant,  the  mandate  goes,  not  to  the  officer  of  the  arch- 
bishop, but  of  the  bishop  (z). 

If  a  bishop  dies,  or  is  removed,  after  institution  given 
and  whilst  a  mandate  of  induction  is  either  not  issued  or 
not  executed,  the  clerk  may  repair  to  the  archbishop  for 
a  mandate  of  induction.  This  is,  because  the  authority 
of  the  bishop  is  determined,  and  that  authority  devolved 
to  the  archbishop  as  guardian  of  the  spiritualities  sede 
vacante.  And  the  same  rule  takes  place  if  the  bishop  is 
visited,  and  his  jurisdiction  suspended,  after  institution 
and  before  induction.  And  though  such  mandate  is  not 
executed  before  a  new  bishop  is  confirmed  (who  then  has 
authority  to  grant  it),  but  is  executed  after,  it  shall  not 
be  void  (because  it  is  the  act  of  one  who  has  authority 
throughout  his  province),  but  only  voidable  at  most ;  as 
was  determined  in  the  Exchequer  Chamber  (29  Car.  2), 
in  the  case  of  Robinson  and  Wolley;  a  contrary  judgment, 
which  had  been  given  in  the  Court  of  King's  Bench  (viz. 
that  it  was  void),  being  at  the  same  time  reversed  (a). 

The  archdeacon,  or  other  person  to  whom  the  mandate 
is  directed,  either  makes  the  induction  in  person,  or  directs 
his  precept  unto  others  to  do  it  (ft). 

And  the  induction  is  to  be  made  according  to  the  tenor  Manner  of 
and  language  of  the  mandate,  by  vesting  the  incumbent  mdnctio11- 
with  full  possession  of  all  the  profits  belonging  to  the  church. 
Accordingly  the  inductor  usually  takes  the  clerk  by  the 
hand,  and  lays  it  upon  the  key,  or  upon  the  ring  of  the 

(y)  Wats,  c.  15.  (a)  Gibs.  815 ;   Robinson   v. 

(z)  Gibs.  815.  Wolley,  Sir  T.  Jones'  Rep.  78. 

(b)  Gibs.  815. 
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Manner  of        church  door,  or  if  the  key  cannot  be  had,  and  there  is  no 
induction.         ^g  on  tne  fay^  or  if  fae  church  be  ruinated,  then  on 

any  part  of  the  wall  of  the  church  or  churchyard,  and  j 

says  to  this  effect :  "  By  virtue  of  this  mandate,  I  do  in- 
duct you  into  the  real,  actual,  and  corporal  possession  of  \ 
this  church  of  C.  with  all  the  rights,  profits,  and  appurte- 
nances thereto  belonging.'9  After  which,  the  inductor 
opens  the  door,  and  puts  the  person  inducted  into  the 
church,  who  usually  tolls  a  bell  to  make  his  induction 

Sublic  and  known  to  the  parishioners.  Which  being 
one,  the  clergyman  who  inducts  indorses  a  certificate 
of  his  induction  on  the  archdeacon's  mandate,  and  they 
who  were  present  do  testify  the  same  under  their 
hands  (c). 

If  the  inductor  or  person  to  be  inducted  be  kept  out  of 
the  church  or  parsonage-house  by  laymen,  the  writ  de  vi 
laica  removendd  lies  for  the  clerk,  which  is  directed  out  of 
chancery  to  the  sheriff  of  the  county  to  remove  the  force, 
and  (if  need  be)  to  arrest  and  imprison  the  persons  who 
make  resistance  (d). 

If  any  other  clergyman  presented  by  the  same  patron 
with  the  person  to  be  inducted  keeps  possession,  then  a 
spoliation  is  grantable  out  of  the  spiritual  court,  whereby 
the  profits  shall  be  sequestered  till  the  right  be  deter- 
mined (e\ 

But  donatives  are  given  and  fully  possessed  by  the 
single  donation  of  the  patron  in  writing,  without  presen- 
tation, institution,  or  induction  (/). 

So  if  the  king  grants  one  of  his  free  chapels,  the  grantee 
shall  be  put  in  possession  by  the  sheriff  of  the  county,  and 
not  by  the  ordinary  of  the  place  {g). 

And  in  some  places,  a  prebendary  shall  have  possession 
without  induction ;  as  at  Westminster,  where  the  king 
makes  his  collation  by  his  letters  patent,  and  thereupon 
the  party  enters  upon  the  prebend  without  other  induc- 
tion, and  it  is  good.  And  in  some  places  the  bishop 
makes  the  induction,  and  in  some  places  others  make  it, 
and  the  usage  generally  shall  hold  place  (A). 

But  the  possession  of  sinecures  must  be  obtained  by  the 

(c)  Johns.  77  ;  Wats.  c.  15.  this  writ  is  said  to  be  "  an  ob- 

(d)  Gibs.    783;    Johns.    77;  solete   proceeding;"   and  it   is 
God.  645  ;  F.  N.  B.  54,  55,  124;  suggested  that  the  modern  re- 
Wats,  c.  30;  Roberts  v.  Agmondes-  medy  would  be  by  injunction. 
7iamf  Moore's  Rep.  462,  see  also  (e)  Johns.  75.  Vide  post,  p.  515. 
481 ;  and  The  King  v.  Zakar,  3  (/)  Gibs.  819. 
Bulst.  R.  92.    In  the  case  of  Ex  (g)  Wats.  c.  15. 
parte  Jenkiru,  2  L.  R.,  P.  C.  258,  (h)  Ibid. 
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same  methods  by  which  the  possession  of  other  rectories 
and  vicarages  is  obtained,  namely,  by  presentation,  institu- 
tion and  induction  (t). 

By  a  constitution  of  Archbishop  Stratford,  it  is  ordained  Fee  for  indnc- 
that  for  the  writing  letters  of  institution  or  collation,  and  tlon* 
commissions  to  induct,  or  certificates  of  induction,  no  more 
shall  be  taken  than  I2d.  (h). 

Which  sum  was  considerable  in  those  days,  being  nearly 
equal  to  20s.  now. 

But  as  to  the  expenses  of  the  induction  itself,  it  is  directed 
more  at  large  by  a  constitution  of  the  same  archbishop  as 
follows :  "  We  do  decree  that  they  who  are  bound  by  the 
mandate  of  their  superior  to  induct  clerks  admitted  to 
ecclesiastical  benefices  shall  be  content  with  moderate  ex- 
penses  for  such  induction  to  be  made,  that  is  to  say,  if  the 
archdeacon  induct,  he  shall  be  satisfied  with  40d. ;  if  his 
official,  he  shall  be  content  with  2s. ;  for  all  and  every  the 
expenses  of  themselves  and  their  servants  for  their  diet ; 
reserving  nevertheless  to  the  person  inducted  his  option 
whether  he  will  pay  this  procuration  to  the  inductor  and 
his  attendants  in  such  sum  of  money  or  in  other  neces- 
saries. And  if  more  than  this  shall  be  taken  by  the  in- 
ductors by  reason  of  the  premises,  or  if  they  shall  take 
any  more  for  making  the  induction  by  themselves  in  their 
Own  persons,  or  if  they  shall  delay  by  artificial  pretences 
to  make  and  deliver  to  the  clerks  inducted  letters  certifica- 
tory  of  their  induction ;  they  who  shall  be  unduly  culpable 
in  this  behalf,  shall  be  suspended  from  their  office  and 
entrance  into  the  church,  until  they  shall  make  restitu- 
tion (/). 

The  fees  on  inductions  are  now  provided  for  by  the 
order  stated  above  at  page  475. 

After  institution  the  clerk  is  not  complete  incumbent  Effect  of  in- 
till  after  induction,  or,  as  the  canon  law  calls  it,  cor-  duction. 
poral  possession.  For  by  this  it  is,  that  he  becomes 
seised  of  the  temporalities  of  the  church  so  as  to  have 
power  to  grant  them  or  sue  for  them;  by  this  he  is 
unexceptionably  entitled  to  plead  (as  occasion  shall  re- 
quire), that  he  is  parson  imparsonee ;  and  by  this  also  the 
church  is  full,  not  only  against  a  common  person  (for  so  it 
is  by  institution),  but  also  against  the  king ;  and  by  con- 
sequence, it  is  completely  full,  and  the  clerk  is  complete 
incumbent  or  possessor.     On  which  account  it  is  compared, 

(t)   Gibs.  818.  commentary  on  this  constitution 

(k)  Lind.  222.  is  given ;  see  also  Gibs.  814. 

(/)    Lind.  140 ;  where  a  long 
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in  the  books  of  common  law,  to  livery  of  seisin ;  by  which, 
possession  is  given  to  temporal  estates.  And  what  induc- 
tion works  in  parochial  cures,  is  effected  by  instalment 
into  dignities,  prebends  and  the  like  in  cathedral  and  col- 
legiate churches  (d).  Plowden  says,  installation  is  to  be 
done  to  the  prebendary  by  the  dean  and  chapter,  and  in- 
duction to  the  parson  or  vicar  by  the  archdeacon  (e). 

Induction  is  an  act  of  a  temporal  nature.  So  the  books 
of  common  law  everywhere  declare  (notwithstanding  it 
is  an  act  of  spiritual  persons  about  a  spiritual  matter; 
because  it  instates  the  incumbent  in  full  possession  of  the 
temporalities,  as  these  are  opposed  to  the  spiritual  office  or 
function.  Upon  which  account  it  is  cognizable  only  in 
the  temporal  courts  (/). 

And  upon  the  like  ground  it  is  held,  that  the  arch- 
deacon, ii  he  refuse  or  delay  to  induct,  is  not'only  punish- 
able by  spiritual  censures,  but  is  also  liable  to  an  action  on 
the  case  m  the  temporal  court  (g). 

In  the  archbishop's  registry,  mention  is  made  of  appeals 
to  the  archbishop,  where  the  person  who  had  been  in- 
stituted was  denied  induction,  or  the  mandate  of  induction ; 
and  liberty  given,  in  other  instances,  to  persons  who  pre- 
tended an  interest,  to  show  cause  why  induction  ought  not 
to  be  granted  after  institution  given  (A). 

By  his  induction  the  parson  is  put  in  possession  of  a  part 
for  the  whole,  and  may  maintain  an  action  of  trespass  on 
the  glebe  land,  although  he  has  not  taken  actual  posses- 
sion of  it  (t).  An  archdeacon  of  Rochester,  when  insti- 
tuted and  inducted  into  that  office,  is  ipso  facto  inducted 
into  the  prebend  annexed  to  it  by  royal  grant,  and  may 
claim  to  be  sworn  in  the  prebendary  without  being  in- 
stalled (k). 

The  bishop  has  been  empowered  by  statute  to  apportion 
the  spiritual  duties  of  a  benefice  to  which  more  than  one 
person  is  instituted. 

2  &  3  Vict.  c.  30,  intituled  "  An  Act  for  apportioning1 
the  spiritual  services  of  parishes  in  which  two  or  more 
spiritual  persons  have  cure  of  souls  generally  throughout 
the  parish,"  after  reciting,  €S  Whereas  there  are  several 


(d)  Gibs.  814;  Plow.  528; 
Dy.  221  b  ;  2  Roll.  Rep.  451. 

(e)  Ibid. 

(/)  Gibs.  815  ;  Hob.  15 ;  Lev. 
12. 

(g)  Ibid.;  1  Ventris,  309 ;  3 
B.  &  Ad.  95. 


(h)  Ibid. 

(i)  Bulwer  v.  Buhner,  2  B.  & 

A.  470. 

(k)  Rex  v.  Rochester,  3  B.  & 
Adol.  95 ;  S.  P.  Rex  v.  Bayleyt  1 

B.  &  AdoL  761. 
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benefices,  in  every  of  which  more  than  one  spiritual  person 
is  instituted  or  otherwise  admitted  to  the  cure  of  souls 
generally  within  the  same :  And  whereas  it  would  con- 
duce to  the  spiritual  good  of  the  inhabitants  if  the  cure  of 
souls  were  apportioned  between  or  among  the  said  spiri- 
tual persons  :"  enacts, te  That  from  and  after  the  passing  in  benefices 
of  this  act  it  shall  be  lawful  for  the  bishop  of  the  diocese  where  there 
in  which  any  such  benefice  having  more  than  one  spiritual  one  Tpiritnal11 
person  instituted  or  otherwise  admitted  or  licensed  to  the  person  inse- 
cure of  souls  generally  within  the  same  is  locally  situated,  tuted  to  tno 
from  time  to  time  to  direct  a  decree,  with  intimation,  to  toe*btehopUmay 
issue  from  the  registry  of  the  diocese,  calling  upon  the  order  an  appor- 
spiritual  persons  instituted  or  otherwise  admitted  to  the  tionment  of 
cure   of  souls,  and  upon  the  churchwardens  or  chapel-  "F^cwm?*3' 
wardens  and  other  inhabitants  of  any  such  benefice,  or  Bhown  to  the 
any  of  them,  to  show  cause  before  the  bishop  in  person,  contrary, 
at  a  time  and  place  specified  in  such  decree,  such  time 
not  being  within  one  month  from  the  service  of  such  de- 
cree, and  such  place  being  within  the  diocese,  why  the 
spiritual  duties  of  such  benefice  should  not  be  apportioned 
between  or  among  such  spiritual  persons  in  the  manner 
and  in  the  proportions  specified  in  such  decree;  and  if 
at  the  time  and  place  appointed  cause  to  the  contrary  be 
not  shown  to  the  satisfaction  of  the  said  bishop,  it  shall 
be  lawful  for  him  to  issue  an  order  in  pursuance  of,  and 
in  conformity  with  such  decree,  or,  if  cause  be  shown,  to 
withhold,  amend,  or  vary  such  order,  as  to  him  may  seem 
just  and  proper ;  and  every  such  order  shall  issue  under 
the  hand  and  episcopal  seal  of  the  bishop,  and  shall,  on 
its  being  issued,  be  registered  in  the  registry  of  the  dio- 
cese ;  and  every  such  decree  and  order  shall  be  served  on 
every  such  spiritual  person  thereby  affected,  and  on  one 
of  the  churchwardens  or  chapelwardens  of  the  benefice,  by 
delivering  to  them  a  copy  thereof,  or  leaving  a  copy  at 
the  house  or  legal  residence   of   such  spiritual  person, 
churchwardens  or  chapelwardens,  and  on  the  inhabitants 
of  the  benefice,  by  affixing  and  leaving  affixed  a  copy 
thereof  on  the  doors  of  the  several  churches  or  chapels 
of  such  benefice ;  and  a  copy  of  such  order  shall  be  de- 
posited and  preserved  by  the  churchwardens  of  the  parish 
or  parishes  within  such  benefice,  or  one  of  them,  in  the 
parish  chest  of  every  such  parish,  and  be  shown  without 
fee  to  any  parishioner  requiring  to  see  the  same,  at  reason- 
able times ;  and  in  case  any  such  spiritual  person  shall  Proceedings  in 
refuse  or  neglect  to  comply  with  such  order  for  the  space  ^nDf^u 
of  one  month  after  such  service,  or  if  any  such  spiritual  the  order. 

p.      YOL.   I.  II 
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f>erson  shall  at  any  time  after  such  service  refuse  or  neg- 
ect  to  perform  the  spiritual  duties  of  the  benefice  in  the 
manner  and  proportions  in  and  by  such  order  directed, 
then  and  in  any  or  either  of  such  cases,  it  shall  be  lawful 
for  the  said  bishop  to  proceed  against  such  spiritual  person 
so  neglecting  or  refusing  to  comply  with  such  order  in  the 
same  manner  as  the  bishop  is  empowered  to  proceed  in 
the  case  of  a  spiritual  person  by  reason  of  whose  negli- 
gence the  ecclesiastical  duties  of  his  benefice  are  inade- 
quately  performed :  provided  always,  that  any  such  spiri- 
tual  person,  or  churchwarden,  chapelwarden  or  inhabit- 
ant, who  shall  have  appeared  to  show  cause  against,  and 
who  shall  think  himself  aggrieved  by  any  order  made  by 
any  bishop  in  pursuance  of  the  powers  given  to  the  bishop 
by  this  act  may,  within  thirty  days  from  the  service  of 
such  order,  appeal  against  the  same  to  the  archbishop  of 
the  province,  and  the  archbishop  shall  hear  and  determine 
such  appeal,  and  confirm,  revoke,  or  vary  such  order,  as 
to  him  may  seem  just  and  proper ;  and  if  he  shall  revoke 
or  vary  the  same,  such  revocation  or  variation  shall  be 
registered  in  the  registry  of  the  diocese,  and  be  served, 
preserved,  shown  and  enforced  as  hereinbefore  directed 
with  regard  to  the  original  order ;  and  it  shall  be  lawful 
for  the  archbishop,  if  he  shall  think  fit,  to  order  the  ap- 
pellant to  pay  the  costs  of  such  appeal :  provided  also, 
that  in  any  case  in  which  an  appeal  shall  be  interposed 
by  any  spiritual  person,  notice  thereof  shall  forthwith  be 
given,  by  or  on  behalf  of  the  bishop  by  whom  the  order 
appealed  from  shall  have  been  made,  to  the  churchwardens 
of  the  parish,  and  to  the  spiritual  persons  having  the  cure 
of  souls  in  such  parish ;  and  all  persons  interested  in  such 
order  shall  be  entitled  to  be  heard  before  the  archbishop 
to  oppose  the  revocation  or  variation  sought  to  be  obtained 
by  the  original  appellant  from  such  order." 

Since  this  act  was  passed,  however,  provision  has  been 
made  for  abolishing  this  class  of  benefices  (/). 

The  old  law  on  the  subject  of  the  requisites  after  induc- 
tion was  contained  in  13  Eliz.  c.  12,  ss.  1,  3  ;  14  Car.  2, 
c.  4,  ss.  2,  3 ;  and  23  Geo.  2,  c.  28.  On  these  statutes 
there  were  several  cases  decided,  most  of  which  have  under 
the  present  law  become  immaterial. 

Now  by  28  &  29  Vict.  c.  122,  s.  7,  u  Every  person  in- 
stituted or  collated  to  any  benefice  with  cure  of  souls,  or 
licensed  to  a  perpetual  curacy,  shall,  on  the  first  Lord's 


(/)  3  &  4  Vict.  c.  113,  s.  72  ;  32  &  33  Vict.  c.  94,  s.  9  ;  see  below, 
p.  551. 
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Day  on  which  he  officiates  in  the  church  of  such  benefice 
or  perpetual  curacy,  or  on  such  other  Lord's  Day  as  the 
ordinary  may  appoint  and  allow,  publicly  and  openly,  in 
the  presence  of  the  congregation  there  assembled,  read  the 
Thirty-nine  Articles  of  Religion,  and  immediately  after 
reading  the  same  make  the  said  declaration  of  assent,  add- 
ing, after  the  words  '  articles  of  religion,'  in  the  said  de- 
claration, the  words  '  which  I  have  now  read  before  you.' 

"If  any  person  instituted,  collated  or  licensed  as  afore- 
said wilfully  fails  to  comply  with  the  provisions  of  this 
section,  he  shall  absolutely  forfeit  his  benefice  or  perpetual 
curacy,  but  no  title  to  present  by  lapse  shall  accrue  by  any 
such  forfeiture  until  the  ordinary  has  given  six  months' 
notice  thereof  to  the  patron." 

Under  the  old  law  the  penalty  was  thus  stated,  that  the 
person  offending  should  be  "  ipso  facto  immediately  de- 
prived." And  the  general  construction  of  these  words  was, 
that  the  church  is  presently  void,  without  any  declaratory 
sentence;  for  avoidance  by  act  of  parliament  needs  not  any 
sentence  declaratory,  and  if  it  did,  the  statute  should  be  de- 
frauded at  the  ordinary's  pleasure  if  he  would  not  deprive : 
although  the  contrary  seems  to  be  supposed  in  the  case  of 
Bacon  v.  The  Bishop  of  Carlisle  (which  was  but  six  years 
after  making  of  the  act)  as  it  is  reported  by  Dyer ;  inas- 
much as  the  notice  given  by  the  bishop  is  there  declared 
insufficient,  for  this  among  other  reasons,  that  he  did  not 
notify  that  he  had  deprived  the  clerk  by  such  sentence  (m). 

As  to  the  lapse  of  the  presentation  die  words  in  the  old 
law  were,  "  But  after  six  months  after  notice  of  such  de- 
privation given  by  the  ordinary  to  the  patron."  In  the 
aforesaid  case  of  Bacon  v.  The  Bishop  of  Carlisle,  a  ques- 
tion arose  concerning  the  manner  of  giving  notice.  The 
Bishop  of  Carlisle  had  signified  in  an  instrument  under 
seal,  that  Bacon  had  not  subscribed  to  the  articles,  accord- 
ing to  the  statute;  which  instrument,  the  jury  found,  was 
publicly  read  in  the  church  by  the  curate  of  the  place,  and 
afterwards  affixed  by  the  apparitor  to  the  parsonage  house. 
But  this  notice  was  declared  insufficient,  not  only  because 
no  mention  was  made  therein  either  of  the  patron  or  of  the 
deprivation  by  declaratory  sentence,  but  chiefly  because 
the  notice  ought  to  have  been  given  to  the  patron  imme- 
diately. And  accordingly,  Lord  Coke  lays  down  two  quali- 
fications of  the  notice  mentioned  in  this  act:  1.  It  ought 
to  be  given  by  a  person  certain,  that  is,  the  ordinary ;  for 
if  any  other,  of  his  own  head,  gives  notice  to  the  patron,  it 

(m)  Gibs.  817  ;  4  Inst.  324. 
112 
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is  not  material.  2.  The  notice  ought  to  be  certain  and 
particular,  and  therefore  it  is  not  sufficient  for  the  ordinary 
in  such  case,  to  give  notice  that  the  presentee  had  not 
read  the  articles  and  subscribed,  generally;  but  he  ought 
particularly  to  inform  the  patron  that  he  had  not  so  done,  for 
which  default  he  is  deprived,  and  that  thereupon  it  belongs 
to  the  patron  to  present  (n). 

If  a  parson  or  vicar  claims  tithes  in  right  of  the  church 
or  benefice  whereof  he  is  incumbent,  he  is  in  strictness 
bound  to  prove  his  institution,  induction,  and  all  things 
else  required  by  law  to  qualify  him  to  be  incumbent  of 
that  church  to  which  the  tithes  belong.  But  if  he  has 
been  for  several  years  in  possession,  he  is  not  ordinarily  put 
to  prove  these  matters,  unless  the  defendant  in  his  defence 
shows  some  reasons  why  these  things  ought  to  be  proved 
and  made  out  But  the  law  does  not  determine  how 
many  years  the  plaintiff  ought  to  be  in  the  possession  of  his 
benefice,  to  excuse  him  from  being  put  to  the  proof  of 
these  things ;  but  that  seems  to  be  left  to  the  discretion  of 
the  judge  who  tries  the  cause :  though  it  seems  that  a 
small  number  of  years',  as  three  or  four,  quiet  possession 
may  be  sufficient  (0). 

And  in  the  case  of  Woodcock  v.  Smith  (1718),  it  was 
declared  by  the  whole  Court  of  Exchequer,  that  although 
at  law  they  hold  a  parson  or  vicar  to  the  proof  of  his  ad- 
mission, institution  and  induction,  and  reading  the  articles; 
yet  they  never  do  it  in  equity  (/?). 

In  the  case  of  Powell  v.  Milbank  (13  Geo.  3),  on  an 
action  for  money  had  and  received  to  the  plaintiff's  use, 
the  defendant  pleaded  the  general  issue,  and  the  cause 
came  on  to  be  tried  before  De  Grey,  chief  justice,  at  the 
sittings  after  Easter  term.  A  verdict  was  given  for  the 
plaintiff  on  the  following  case: — The  plaintiff,  in  1770, 
was  nominated  and  appointed  to  the  donative  of  Chester- 
le-Street,  in  the  diocese  of  Durham,  with  cure  of  souls. 
He  was  then  in  priest's  orders,  and  had  subscribed  the 
Thirty-nine  Articles,  and  the  three  articles  in  the  36th 
canon,  at  the  time  of  his  ordination :  but  did  not  prove  at 
the  trial  of  the  cause  (though  required  so  to  do),  that  he 
subscribed  the  articles  before  the  Bishop  of  Durham  as 
ordinary  of  the  diocese;  nor  that  he  had  publicly  read  the 
same  in  the  church  of  Chester-le-Street  aforesaid,  with 
declaration  of  his  assent  to  the  same ;  nor  that  he  had  sub- 
scribed the  declaration  in  the  statute  of  14  Car.  2,  c.  4, 
since  his  nomination  to  the  donative ;  nor  that  he  had  a 


(n)  Gibs.  818  ;  6  Co.  29. 

(o)  Bohun  of  Tithes,  433 ;  Doe 


d.  Kerby  v.  Carter,  R.  &  M.  237. 
(p)  Bunb.  25. 
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licence  from  the  bishop  to  preach  in  the  said  church  of 
Chester-le-Street.  The  question  was,  whether  he  was  in 
a  situation  to  maintain  this  action  ?  The  case  was  argued 
in  two  several  terms ;  after  which  the  lord  chief  justice 
delivered  the  opinion  of  himself,  Gould,  Blackstone  and 
Nares,  justices*  There  have  been  two  questions  made 
upon  this  case :  First,  whether  an  incumbent  of  a  donative 
with  cure  is  obliged  to  conform  to  the  statutes  of  Elizabeth 
and  Charles  II.  ?  Secondly,  whether  in  this  action  it  was 
necessary  for  him  to  give  evidence  that  he  had  performed 
the  several  requisites  contained  in  these  statutes  ?  As  our 
opinion  is  founded  upon  the  second  question,  it  is  not  neces- 
sary, nor  do  we  give  any  judicial  determination  upon  the 
former.  But  we  strongly  incline  to  think  that  donatives, 
with  cure  of  souls,  are  within  all  the  reasons,  religious  as  well 
as  political,  upon  which  those  acts  are  founded.  As  to  the 
second  question,  we  are  all  of  opinion,  that  in  the  present 
case,  as  no  evidence  was  given  by  the  defendant  to  raise  a 
doubt  whether  the  plaintiff  had  subscribed,  it  was  not  in- 
cumbent on  him  to  give  evidence  of  his  having  actually 
done  so.  The  presumption  always  is,  that  every  man 
conforms  to  the  law,  and  that  presumption  shall  stand  till 
something  appears  to  shake  it.  Nor  is  the  defendant 
hereby  put  upon  proving  a  direct  negative.  It  is  a  nega- 
tive qualified  with  circumstances.  Some  of  these  cere- 
monies are  to  be  performed  publicly  within  a  limited  time ; 
registers  are  kept  of  others.  And  if  evidence  had  been 
given  that  a  person  had  regularly  attended  the  church,  and 
heard  nothing  of  this  matter ;  or  if  a  search  had  been  made 
in  the  bishop's  register,  and  nothing  had  been  found 
therein,  this  would  have  destroyed  the  presumption,  and 
put  the  plaintiff  on  proof  of  his  having  performed  those 
requisites.  And  he  mentioned  Dr.  Sherartfs  case,  before 
Mr.  Justice  Wilmot,  at  Sarum  Assizes,  about  ten  years 
before,  where  a  prebendary  brought  an  ejectment  for  a 
house  belonging  to  his  prebend,  and  was  required  to  show 
that  he  had  performed  the  requisites  necessary  by  law  to 
make  him  prebendary ;  the  judge  held  that  it  ought  to  be 
presumed  he  had  performed  them,  till  something  appears 
to  the  contrary  (q). 

In  order  that  the  clerk  may  be  prepared  to  make  proof 
of  these  matters  when  called  upon,  it  may  be  convenient 
that  he  have  some  intelligent  persons,  whom  he  may 
trust,  present  when  he  is  inducted ;  and  (if  it  may  be)  the 
same  persons  present  at  such  time  when  he  shall  perform 

(q)  Bla.  Rep.  861  ;  see  p.  321,  supra. 
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the  other  matters  required  by  the  law  to  be  performed  in 
his  parish  church ;  and  to  the  end  that  they  may  be  able 
to  testify  that  all  things  are  done  as  they  ought  to  be,  the 
clergyman  may  desire  them  to  read  with  him,  or  to  observe 
as  he  reads  the  morning  and  evening  prayer,  and  also  the 
Thirty-nine  Articles ;  and  he  ought  also  to  give  them  a 
copy  of  his  certificate  under  the  hand  and  seal  of  the 
bishop,  and  of  the  declarations  which  he  is  to  read ;  for 
otherwise,  if  their  testimony  be  wanted,  it  will  be  hard  for 
them  to  depose  that  he  read  a  true  copy  thereof,  and  that 
all  things  were  done  according  to  law.  And  it  is  also 
advisable  that  he  make  a  writing  to  be  subscribed  by  bis 
witnesses,  after  this  or  the  like  form  :— 

We  whose  names  are  underwritten  do  hereby  certify 
and  declare  that  A.  B.,  rector  of  C,  within  the  diocese  of 
£>.,  in  the  county  of  E.,  was  in  the  presence  of  us  inducted 
into  his  church  of  C.  aforesaidyby  F.  G.,  rector  of  H.,  on 

the day  of ,  in  this  present  year9  by  virtue  of 

certain  letters  of  induction  made  under  the  hand  and  seal 

of  I.  K.,  archdeacon  of  L.,  within  the  diocese  aforesaid, 

for  that  purpose  directed  "  To  all  and  every,"  &c.     And 

also  that  the  aforesaid  A.  B.  on  the day  of ,  in 

the  year  aforesaid,  being  the  first  Lord's  day  on  which  he 
officiated  in  his  church  aforesaid  [or  being  a  Lords  day 
appointed  and  allowed  by  the  ordinary  for  that  purpose] 
did  in  his  church  aforesaid,  publicly  and  openly,  in  the 
presence  of  the  congregation  there  assembled,  read  the 
Thirty-nine  Articles  of  Religion,  and  immediately  after 
reading  the  same  make  the  declaration  following :  "  I, 
A.  B.,  do  solemnly  make  the  following  declaration :  I  assent 
to  the  Thirty-nine  Articles  of  Religion  and  the  Book  of 
Common  Prayer,  and  of  the  ordering  of  bishops,  priests, 
and  deacons.  I  believe  the  doctrine  of  the  United  Church 
of  England  and  Ireland  as  therein  set  forth  to  be  agreeable 
to  the  word  of  God ;  and  in  public  prayer  and  adminis- 
tration of  the  Sacraments  I  will  use  the  form  in  the  said 
book  prescribed  and  none  other,  except  so  far  as  shall 
be  ordered  by  lawful  authority"  And  these  things  we 
promise  to  testify  upon  our  oaths,  if  at  any  time  we 
shall  be  lawfully  thereunto  required.     In  witness  whereof 

we  have  hereunto  set  our  hands,  this day  of ,  in 

the  year  of  our  Lord . 

It  only  remains  to  mention  that  a  perpetual  curate  is 
put  in  possession  of  his  benefice  by  licence  from  the  bishop 
without  either  institution  or  induction ;  and  that,  where 
there  is  a  patron  of  the  curacy,  he  nominates  his  clerk  to 
the  bishop  for  the  licence. 


(     487     ) 


CHAPTER  XII. 

CONTINUATION  OF  THE  LAW  OF  BENEFICES. 

Sect.  1. — Incidents  of  Benefices. 

2. — Miscellaneous  Titles  of  the  Law  of  Benefices. 


Sect.  1. — Incidents  of  Benefices. 

In  this  section  certain  incidents  to  benefices  and  advowsons  Subjects  of 
have  been  grouped  together  which  appeared  to  require  *ctlon' 
separate  notice.     They  are  known  by  tne  legal  titles  of — 

1.  Lapse. 

2.  Vacation. 

3.  Exchange. 

4.  Commendam. 

5.  Sinecure. 

Lapse,  lapsus ,  is  a  slip  or  departure  from  a  right  of  pre-  Lapse, 
senting  to  a  void  benefice,  when  the  proper  patron  has  neg- 
lected to  present  within  six  months  next  after  the  avoidance. 

The  benefice  is  commonly  said  to  have  lapsed;  to  which 
he  that  ought  to  present  has  lost  his  opportunity  of  doing 
so. 

And  in  such  case  the  patronage  devolves  from  the  patron 
to  the  bishop,  from  the  bishop  to  the  metropolitan,  and 
from  the  metropolitan  to  the  king ;  that  is,  to  the  bishop, 
as  ordinary ;  to  the  metropolitan,  as  superior ;  and  to  the 
king,  as  patron  paramount  (a). 

For  it  is  to  be  remembered,  that  churches  and  dioceses 
were  of  common  right  under  the  care  of  the  bishops ;  and 
it  was  by  particular  indulgence  that  the  patrons  nad  the 
right  of  presentation ;  whicn  being  neglected,  things  return 
to  common  right;  and  therefore  the  bishop  has  a  true 
interest,  and  acts  not  in  the  right  of  the  patron,  but  his 
own.  And  if  the  bishop  does  not  collate  within  six  months, 
then  it  falls  to  the  archbishop;  not  as  ordinary,  but  as 
superior ;  to  whom  the  right  of  devolution  falls  upon  the 
inferior's  neglect.  Upon  the  metropolitan's  neglect,  then 
it  falls  to  the  kin?  (as  the  lawyers  express  it)  as  patron 
paramount  of  all  the  benefices  within  the  realm,  by  which 

(a)  Gibs.  768. 
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is  meant,  that  the  king,  by  right  of  his  crown,  is  to  see  that 
all  places  be  duly  supplied  with  persons  fit  for  them ;  and 
if  all  others  whom  the  law  has  intrusted  do  neglect  their 
duties,  then  by  the  natural  order  and  course  of  government 
it  falls  to  the  supreme  power,  which  is  to  supply  defects 
and  to  reform  abuses  (b\ 

The  term  or  space,  m  which  title  by  lapse  accrues  suc- 
cessively to  the  forementioned  superiors,  is  six  months. 
The  canon  law  upon  this  head  did  make  a  distinction 
between  lay  patrons,  and  clergymen  being  patrons;  ap- 
pointing four  months  in  case  of  the  former,  and  six  months 
in  case  of  the  latter.  But  the  common  law  observes  not 
this  distinction ;  but  gives  ecclesiastical  and  temporal  pa- 
trons an  equal  title  to  present  at  any  time  within  the  six 
months  (c). 

And  because  this  computation  concerns  the  church, 
therefore  it  shall  be  made  according  to  the  computation 
of  the  church,  that  is,  by  the  calendar,  for  one  half-year, 
and  not  accounting  twenty-eight  days  to  the  month ;  and 
the  day  on  which  the  church  becomes  void  is  not  to  be 
taken  into  the  account (d). 

As  to  the  time  from  which  the  six  months  are  to  com- 
mence, the  rule  of  the  canon  law  in  all  cases  was,  that  the 
six  months  shall  be  reckoned  not  from  the  time  of  the 
avoidance,  but  from  the  time  of  notice ;  and  so  it  is  held 
in  some  of  the  old  books  (e).  Semestre  tempus  non  a 
tempore  vacationis,  sed  notitice  ipsius  potius  volumus 
cornputari  (f). 

Thus  Rolle  says,  that  the  six  months  shall  begin  from 
the  time  of  the  patron's  knowledge  of  the  avoidance ; 
and  so  it  was  adjudged  upon  a  writ  in  the  time  of  king 
Edward  II.  As  if  the  incumbent  die  beyond  sea,  the 
six  months  shall  not  be  computed  from  the  time  of  his 
death,  but  from  the  time  of  the  patron's  knowledge  thereof: 
and  so  it  was  adjudged  in  a  case  between  the  Abbot  of  St. 
Mary's,  York,  and  the  Bishop  of  Norwich,  in  a  quare  non 
admisit.  For  the  six  months  shall  not  be  reckoned  from 
the  death  of  the  last  incumbent,  but  from  the  time  the 
patron  might  (according  to  a  reasonable  computation, 
having  regard  to  the  distance  of  the  place  where  he  was  at 
the  time  of  the  incumbent's  death,  if  he  were  within  the 
realm  at  that  time)  have  come  to  the  knowledge  thereof: 
for  he  ought  afterwards  to  take  notice  thereof  at  his  peril, 
and  not  before,  for  that  he  was  in.  some  other  county  than 


b)  1  Still.  320. 
(c)  Gibs.  768. 
:d)  2  Inst.  360. 


(e)  Gibs.  769. 
(/)  X.  3,  8,  5. 
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that  where  the  church  is,  and  wherein  the  incumbent 
died  (j  ). 

And  Dr.  Watson  says,  the  law  (he  finds)  has  been 
holden  to  be,  that  the  six  months  for  lapse  upon  an  avoid- 
ance shall  not  be  accounted  but  from  the  time  the  patron 
could  reasonably  be  supposed  to  have  notice  of  the  incum- 
bent's death ;  especially  if  the  patron  or  incumbent  should 
happen  to  be  beyond  the  seas,  or  in  some  remote  county 
within  the  realm,  at  the  time  of  such  avoidance :  but  by 
the  common  law  of  England  (he  says)  the  six  months,  as 
he  supposes,  shall  be  accounted  from  the  tim$  of  the 
death  (A). 

And  Dr.  Gibson  says,  forasmuch  as  the  former  notion 
was  attended  with  great  uncertainty,  therefore  the  common 
law  has  made  this  distinction ;  that  where  the  avoidance 
is  occasioned  by  an  act  between  the  ordinary  and  the  in- 
cumbent (as  in  the  case  of  deprivation,  and  resignation) 
lapse  shall  incur  from  the  notice  given  by  the  bishop,  or 
(if  he  die)  by  his  successor :  but  where  it  is  occasioned  by 
the  act  of  God  (as  in  the  case  of  death),  or  by  the  act  of 
the  incumbent  (as  in  the  case  of  cession),  no  notice  need 
be  given,  but  the  patron  is  bound  to  take  notice  of  it ;  and 
so,  lapse  shall  incur  from  the  time  of  death  or  cession  (i). 

In  general,  where  a  person  is  deprived,  notice  of  the 
sentence  must  be  given  to  the  patron  before  a  lapse  shall 
accrue  to  the  bishop  (A). 

But  where  a  clerk  is  refused  for  want  of  abilities  or  Case  where 
morals,  though  the  patron  ought  to  have  notice,  that  he  *?  inefficient 
may  present  another  in  due  time ;  yet  if  he  neglect,  the  Rented?  P"^ 
lapse  shall  incur  from  the  death  or  cession,  and  not  from 
the  time  of  the  notice.    And  in  this  case,  where  a  spiritual 
person  presents  an  illiterate  clerk,  it  has  been  adjudged, 
that  lapse  incurs  without  any  notice,  because  the  law  sup- 
poses such  to  be  judges  of  the  abilities  of  their  clerk,  and 
that  therefore  they  ought  not  to  have  presented  an  insuffi- 
cient clerk  (/). 

It  has  also  been  held,  that  although  no  lapse  shall  incur, 
if  no  notice  be  given ;  yet,  if  in  suoh  case  a  stranger  pre- 
sent, and  his  clerk  is  instituted  and  inducted,  and  the 
patron  gives  no  disturbance  within  six  months,  he  has  no 
remedy  for  that  turn;  because  induction  is  a  notorious 
act,  of  which  he  is  bound  to  take  notice  (m). 

(g)  2  Roll.  Abr.  363.  (k)  See  Wats.  c.  6,  P.  52  Ed.  4 ; 

(A)  Wats.  c.  1 ;  2  Leon.  4C  ;      Dy.  292. 
Dyer,  327  b ;  6  Rep.  62.  (0  2  Roll.  Abr.  364 ;   Gibs, 

(i)  Gibs.  769  ;  1  Still.  251.  769  ;  3  Leon.  49  ;  2  Salk.  539. 

(m)  Gibs.  769  ;  Noy,  65. 
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Bat  if  the  clerk,  whether  of  an  ecclesiastical  or  lay 
patron,  be  not  refused,  but  only  the  bishop  delays  the 
examination  of  him,  whereby  the  six  months  pass ;  lapse 
shall  not  incur,  because  the  church  remains  void  by  the 
bishop's  own  default,  and  he  is  thereby  a  disturber  (n). 

And  generally,  lapse  shall  incur  or  not  incur,  according 
as  it  happens  or  not  through  the  default  of  the  bishop,  and 
according  as  he  is  named  or  not  named  in  the  writ  of 
quare  impedit  brought  upon  that  occasion.  So,  if  he  will 
not  award  &jus  patronatus  when  required,  or  refuses  the 
clerk  without  cause,  and  the  church  becomes  litigious;  in 
such  cases  the  lapse  shall  not  incur.  But  if  he  do  what 
is  his  duty  upon  a  presentment  made  to  him,  and  refuses 
with  good  cause,  and  is  not  named  in  the  quare  impedit ; 
or  if  no  presentation  is  made,  and  yet  a  quare  impedit  is 
brought  against  patron  and  ordinary;  the  lapse  shall  incur, 
and  his  collation  thereupon  shall  be  good(o). 

Also,  after  the  commissioners,  and  upon  &jus  patronatus 
awarded,  have  certified  the  right  as  it  is  found  before  them, 
the  bishop  shall  not  take  advantage  of  the  lapse ;  that  is, 
if  the  clerk  of  the  patron  for  whom  it  is  certified,  after- 
wards makes  a  new  request  to  the  ordinary  to  be  admitted, 
which  may  be  done  upon  the  first  presentation ;  but  with- 
out such  after  request,  the  ordinary  may  have  the  void 
turn,  as  by  lapse,  such  inquiry  and  certificate  notwith- 
standing (»). 

Also,  if  when  a  church  is  litigious,  no  jus  patronatus  is 
awarded,  but  only  an  action  of quare  impedit  is  brought 
by  one  party,  who  recovers  against  the  other ;  if  the  bishop 
was  not  named  in  the  writ,  and  the  six  months  pass  pend- 
ing the  same,  lapse  shall  incur,  for  that  there  was  no  default 
in  the  bishop.  And  though  the  patron  in  such  case  re- 
covers within  the  six  months ;  yet  if  the  six  months  pass 
before  the  writ  to  the  bishop  be  taken  forth,  lapse  wall 
incur :  and  if  the  ordinary  collates  before  the  receipt  of  the 
writ,  his  clerk  shall  not  be  removed.  And  so  it  is,  if  after 
the  recovery  within  the  six  months  the  defendant  brings 
a  writ  of  error,  and  the  six  months  pass  pending  the  same ; 
unless  the  plaintiff,  before  the  six  months  by  such  means 
pass,  brings  a  quare  impedit  against  the  bishop,  for  thereby 
it  has  been  said  that  lapse  shall  be  prevented.  However 
it  is  generally  said,  that  if  a  quare  impedit  in  any  case  be 
brought,  and  the  bishop  be  named  therein,  lapse  shall  not 


(n)  Wad*,  c.  12 ;  2  Roll.  Abr. 
366. 


(o)  Gibs.  769 ;  Cro.  Jac.  93 ; 
Hob.  200. 
(j))  Wats.  c.  12. 
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pass  to  the  ordinary  pending  the  writ  (9).  But  he  ought 
to  see  that  the  cure  be  served  by  allowance  out  of  the 
profits,  to  be  taken  by  sequestration  (r). 

Title  by  lapse  can  never  accrue  to  the  metropolitan,  or  Lapse  shall 
to  the  king,  unless  it  has  first  accrued  to  the  immediate  n°* incur  P** 
ordinary.     This  is  agreed  on  all  hands,  even  though  the  *    *"*" 
lapse  be  lost  by  default  of  the  ordinary,  as  for  want  of 
giving  notice,  or  the  like;  and  for  the  same  reason,  if 
a  clerk  is  instituted,  and  remains  eighteen  months  without 
induction;  though  institution  is  no  plenarty  against  the 
king*  7et  being  so  against  the  bishop,  no  title  by  lapse 
shall  accrue  to  the  king  (5). 

And  by  25  Edw.  3,  st  6,  c.  7,  "  Because  that  many 
presentments  to  divers  benefices  of  holy  church,  as  well  of 
the  patronage  of  lay  people,  as  of  people  of  holy  church, 
which  were  void  by  six  months,  whereof  the  collation  by 
lapse  of  time  was  devolute  and  of  right  pertaining  to  the 
ordinaries  of  the  places,  were  recovered  by  the  king  by 
judgments  thereof  given  of  the  assent  of  the  said  patrons, 
m  deceit  of  the  said  collations  so  made  reasonably  by  the 
said  ordinaries;  in  which  pleas  the  ordinaries,  nor  their 
clerks,  to  whom  they  did  give  such  benefices,  were  not 
received  to  show  nor  defend  their  right  in  this  behalf,  nor 
to  counterplead  the  king's  right  so  claimed :  the  king  by 
the  assent  of  the  parliament,  willeth  and  granteth  for  him 
and  his  heirs,  that  when  archbishops,  bishops,  or  other  ordi- 
naries, have  given  a  benefice  of  right  devolute  to  him  by 
lapse  of  time,  and  after  the  king  presenteth  and  taketh  the 
suit  against  the  patron  which  percase  will  suffer  that  the 
king  shall  recover  without  action  tried,  in  deceit  of  the 
ordinaries,  or  the  possessors  of  the  said  benefices ;  that  in 
such  case,  and  all  other  cases  like,  where  the  king's  right 
is  not  tried,  the  archbishop  or  bishop,  ordinary,  or  £*- 
sessor,  shall  be  received  to  counterplead  the  title  taken  for 
the  king,  and  to  have  his  answer,  and  to  show  and  defend 
his  right  upon  the  matter,  although  that  he  claim  nothing 
in  the  patronage  in  the  case  aforesaid.99 

Although  the  bishop  be  both  patron  and  ordinary,  he  Bishop  being 
shall  not  have  a  double  time  to  present  in,  but  only  six  ^J  patron 
months,  before  title  by  lapse  accrues  to  the  metropolitan.  ghaU°not  have 
And  there  is  a  parity  of  reason,  for  its  passing  from  the  twice  six 
metropolitan  to  the  king  in  six  months,  where  the  metro-  nwato*- 
politan  is  both  patron  and  ordinary  (as  it  frequently  hap- 

(q)  Wats,  c.  12  ;  Hob.  201.  (*)  Gibs.  769  ;   Wats.  c.  12  ; 

(r)  Lancaster  v.  Low,  Cro.  Jac.      Co.  Litt.  344  b ;  2  Roll.  Abr.  368  ; 
93.  Cro.  Jac.  93  ;  Plowd.  498. 
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Eens  in  churches  within  his  own  diocese) ;  for  the  title  by 
ipse  is  in  the  nature  of  a  trust,  and  not  of  an  interest ; 
and  the  self-same  person  who  has  neglected  that  trust,  and 
kept  the  church  destitute  of  a  pastor  for  one  six  months, 
ought  not  in  equity  to  have  it  in  his  power  to  keep  it 
vacant  for  six  months  more  (*}. 
Lapse  incurred      If  an  archbishop  visits  an  inferior  diocese,  and  inhibits 
dul^f  tr6,       *ne  bishop  during  the  visitation  (as  the  use  is),  and  after- 
Yiaitadon.  **    w*rds  during  the  visitation  and  inhibition,  and  before  any 

release  made  by  the  archbishop,  some  church  in  the  same 
diocese  lapses,  although  the  jurisdiction  of  the  ordinary 
be  suspended  during  the  visitation,  so  that  he  cannot  in 
any  such  case  collate  his  clerk  himself,  yet  he  shall  have 
the  benefit  of  the  lapse,  and  not  the  archbishop ;  to  whom 
in  this  case  the  bishop  must  as  a  common  person  present 
his  clerk,  and  the  archbishop  as  his  ordinary  ought  to 
institute  upon  such  presentment  {u). 

And  the  reason  is  plain;  for  although  the  bishop  is 
under  inhibition  during  the  time  of  the  visitation,  yet  such 
inhibition  reaches  not  his  right  of  patronage,  but  only 
suspends  his  right  of  institution  and  collation ;  and  there- 
fore the  only  difference  is,  that  instead  of  collating  by  his 
own  authority,  he  is  to  present  his  clerk  to  the  archbishop 
for  institution  (x). 
Bishop  dying         If  title  by  lapse  is  accrued  to  the  bishop,  and  he  dies,  or 

^urrwf86        *s  trans'ate^  or  deprived,  before  he  takes  the  benefit  of  it; 

the  devolution  is  to  the  metropolitan,  as  he  is  guardian 
of  the  spiritualties,  and  as  this  is  not  an  interest,  but  a 
mere  spiritual  trust.  For  although  it  is  laid  down  in  an 
ancient  writ,  as  a  thing  notorious,  that  churches  which 
belonged  to  the  collation  of  bishops  while  they  lived,  do 
belong  to  the  king  by  reason  of  his  custody  thereof  in  the 
time  of  the  vacation ;  yet  this  relates  only  to  such  avoid- 
ances as  belong  to  the  bishops  in  their  own  right;  but 
lapses  belong  to  the  guardians  of  the  spiritualties,  whoever 
they  be  (y). 
No  lapse  from  By  the  statute  of  Prerogativa  Regis,  or  17  Edw.  2,  c.  10, 
the  king.  «  Qf  cnurches  being  vacant,  the  ad vowsons  whereof  belong 

to  the  king,  and  other  present  to  the  same,  whereupon 
debate  ariseth  between  the  king  and  other :  if  the  king  by 
award  of  the  court  do  recover  his  presentation,  though  it 
be  after  the  lapse  of  six  months  from  the  time  of  the 

(0  Gibs.  769  ;  Wats.  c.  12.  (y)  Wats.  c.  12  ;  Gibs.  770 ; 

(u)  Wats.  c.  12  ;  2  Roll.  Abr.  Noy,  69  ;  2  Roll.  Abr.  345,  367  ; 

367.  but  see  Hob.  154 ;  9  B.  &  C.  163. 
(x)  Gibs.  770. 


ten. 


LAW  OP  BENEFICES.  493 

avoidance,  no  time  shall  prejudice  him,  so  that  he  present 
within  the  space  of  six  months." 

The  meaning  of  which  statute  is,  that  where  a  church 
belonging  to  the  patronage  of  the  king  k  litigious,  and  not 
recovered  in  six  months,  lapse  shall  not  incur,  as  in  the 
case  of  a  common  person ;  but  the  last  clause  seems  to  be 
a  limitation  of  that  privilege :  viz.,  on  condition  that  the 
king  present  within  the  space  of  six  months  after  it  is  re- 
covered ;  and  if  he  present  not,  then  lapse  to  incur.  But 
it  being  a  maxim  in  law,  that  nullum  tempus  oceurrit 
regi9  and  the  restraining  words  being  not  express,  that  the 
prerogative  shall  be  restrained  in  that  particular ;  but  only 
words  of  implication;  the  law  is  taken  to  be  that  the 
church  can  in  nowise  go  in  lapse  from  the  king  (*). 

And  therefore  there  is  no  remedy  against  a  neglect  in 
the  king  to  fill  vacant  churches,  but  only  the  ordinary's 
sequestering  the  profits  of  the  church,  and  appointing  a 
clerk  to  serve  the  cure  (a). 

After  a  church  is  lapsed  to  the  immediate  ordinary,  if  Patron's  right 
the  patron  presents  before  the  ordinary  has  filled  the  whe£Lad~f  ^ 
church,  the  ordinary  ought  to  receive  his  clerk.      For  w^gnot 
lapse  to  the  ordinary  is  only  an  opportunity  of  executing  tak< 
a  trust,  viz.  of  seeing  the  cure  supplied  in  case  of  the  pa- 
tron's neglect ;  which  being  performed  by  the  patron  him- 
self, the  ordinary  can  take  no  advantage  by  it  (A). 

And  the  like  law  is,  if  lapse  be  accrued  to  the  metropo- 
litan :  for  then,  if  the  patron  present  to  the  inferior  ordi- 
nary, whilst  the  church  remains  void,  he  is  bound  to  receive 
his  clerk,  and  the  metropolitan  is  barred  (c). 

But  if  the  ordinary  of  the  diocese,  or  metropolitan,  has 
collated  his  clerk,  whilst  the  turn  was  respectively  theirs, 
although  the  clerk  be  not  inducted ;  the  patron's  clerk,  if 
after  that  presented,  is  not  to  be  admitted  (d). 

Or  if  the  inferior  ordinary,  after  the  time  is  gone  by 
lapse  to  the  metropolitan,  has  collated  his  clerk  to  the 
benefice  that  is  in  lapse,  although  this  collation  be  tortious 
to  the  metropolitan,  yet  it  seems  that  it  takes  away  the 
presentation  of  the  patron,  so  that  he  shall  not  present, 
and  is  only  an  usurpation  upon  the  metropolitan  (e) ;  and 
thereby  the  metropolitan  is  put  out  of  possession,  and 
driven  to  his  quare  impedit  (f  ). 

It  has  been  a  question,  whether  the  bishop  ought  to 

(*)  Gibs.  766,  770.  Stud.  2,  36. 

(a)  Gibs.  770 ;  18  Edw.  3,  21 ;  (d)  Wats.  c.  12 ;  Dyer,  277. 
14  Hen.  7,  21 ;  Dr.  &  Stud.  2, 36.  (e)  2  Roll.  Abr.  350,  368. 

(b)  Wats.  c.  12.  (/)  Wats.  c.  12;  Green's  case, 

(c)  Ibid. ;  Keilway,  60  ;  1  6  Rep.  30  b  ;  BosweWs  case,  ibid. 
Anders.  148 ;  Hutton,  24 ;  Dr.  &  50. 
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Patron's  right  admit  the  patron's  clerk  after  the  title  of  lapse  is  passed 
where  ad-  from  the  metropolitan  to  the  \dng(g\  On  whicn  Dr. 
bracTis  not  Watson  says,  that  by  Hobart,  the  patron's  presentation 
taken.  takes  place  after  the  church  is  lapsed  to  the  king,  if  it  be 

exhibited  to  the  ordinary  before  the  king's;  because  the 
patron's  right  to  present  continues  until  the  title  by  lapse 
he  executed,  and  the  king's  title  is  not  vested  in  him  in 
this  case  absolutely,  as  other  titles  are,  but  conditionally, 
viz.  if  he  presents  before  the  patron ;  because  the  king  has 
it  only  as  supreme  ordinary.  But  by  others,  the  turn  is 
by  lapse  so  vested  in  the  king,  that  if  the  patron's  or  other 
person's  clerk  be  admitted  to  a  church,  after  it  is  come  to 
the  king  by  lapse,  the  king  by  quare  impedit  may  recover 
the  presentment,  and  remove  such  clerk.  And  this  latter 
opinion  is  taken  to  be  the  law.  So  if  the  king  has  title 
by  lapse  to  present  to  a  prebend  of  his  free  chapel,  for  that 
the  dean  thereof  has  not  collated  to  it  within  six  months, 
though  the  dean  collates  before  the  king  presents,  yet  the 
king  shall  remove  his  clerk  (A). 

Hobart  says,  the  patron's  title  continues  against  the 
king  as  well  as  ordinary,  till  the  lapse  be  executed  (i). 

And  this  power  in  the  king  is  in  effect  the  same  that 
the  pope  claimed  and  exercised,  as  appears  by  the  direc- 
tion  pW  to  hi8  legates  in  this  ver/cLe,  which  became 
part  of  the  body  of  the  canon  law ;  where,  speaking  of 
such  benefices  or  dignities  as  were  lapsed  to  him,  and  filled 
by  the  patrons  notwithstanding  such  lapse,  he  orders  them 
to  permit  the  persons  so  presented,  if  they  be  persons  fit 
and  sufficient,  peaceably  to  enjoy  the  same;  otherwise 
that  they  remove  them,  and  put  others  sufficient  in  their 
places  (k\ 

But  if  in  such  case  the  patron's  clerk  is  suffered  to  die 
incumbent,  or  is  deprived,  the  king's  turn  is  served,  and 
he  has  lost  the  advantage  of  the  lapse.  Upon  which  head 
all  the  books  are  clear,  as  to  death ;  and  most  of  them,  as 
to  deprivation ;  but  many  of  them  will  not  allow  the  same 
reason,  in  case  of  resignation,  because  there  is  room  to 
suspect  fraud  and  covin  (/). 
No  lapse  of  A  donative  remaining  void  never  goes  in  lapse,  unless 

a  donative.        ft  ^  specially  provided  for  by  the  foundation,  or  by  com- 

(g)  Dyer,  277.  case,    7    Rep.  28 ;    Beverley  v. 

(h)  WatB.  c.  12.  Cbm^uwW,  Cro.  Eliz.  44;  1  Anders. 

(>>  Hob.   154  ;    ace.  Hutton,  148 ;  Bex  v.  The  Bishop  of  Win- 

24  ;   contra,  2  Roll.  Abr.  368 ;  ton,  Cro.  Jac.  53 ;  and  Oumbe  v. 

Cro.  Jac.  216.  Episcopum  Chichester,  ibid.  216  ; 

fh)  Gibs.  770  ;  X.  1, 10,  4.  Pcnsoris  case,  Hetley,  125. 


I)  Gibs.    770 ;    BaskervilUTs 
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position  afterwards;   but  the  ordinary  may  compel  the 
patron  to  fill  the  same  by  ecclesiastical  censures  (wi). 

But  if  it  is  augmented  by  the  governors  of  Queen 
Anne's  Bounty,  it  will  lapse  m  like  manner  as  presenta- 
tive  livings  (n). 

The  subject  of  vacation  admits  of  consideration  under  Vocation. 
two  heads,  viz. : — 

(A.)  Who  has  the  profits  during  vacation. 
(B.)  Rights  on  change  of  incumbents. 

(A.)   Who  has  the  Profits  during  Vacation  (0). 

Mr.  Serjeant  Stephen  observes  (p)  (reciting  in  part  the  Who  shall 
language  of  Blackstone),  "  It  is  only  in  an  estate  per  autre  |jav® the  Pro* 
vie  that  our  law  affords  an  example  of  the  title  by  occu-  vacancy^ 
pancy.     It  is  difficult  at  least  to  put  any  other  instance  a  benefice, 
wherein  there  is  not  some  owner  appointed  by  the  law. 
In  the  case  of  a  sole  corporation,  as  a  parson  of  a  church, 
when  he  dies  or  resigns,  though  there  is  no  actual  owner 
of  the  land  till  a  successor  is  appointed,  yet  there  is  a  legal 
potential  ownership  subsisting  in  contemplation  of  law;  and 
when  the  successor  is  appointed,  his  appointment  shall 
have  a  retrospect  and  relation  backwards,  so  as  to  entitle 
him  to  all  the  profits  from  the  instant  that  the  vacancy 
commenced. " 

By  the  common  law  of  the  church,  the  profits  of  the 
vacation  were  to  be  laid  out  for  the  benefit  of  the  church, 
or  reserved  for  the  successor ;  but  by  special  privilege  or 
custom,  the  bishop  or  archdeacon  might  have  the  same, 
or  some  part  thereof;  so  also,  it  is  said,  the  king  might 
take  the  profits  of  a  free  chapel,  and  the  patron  of  a  do- 
native the  profits  of  such  donative,  during  the  time  of 
vacation  (y). 

But  by  28  Hen.  8,  ell  (r),  "  Forasmuch  as  in  the 
statute  for  the  payment  of  first  fruits  (26  Hen.  8,  c.  3),  it 
is  not  declared  who  shall  have  the  fruits,  tithes,  and  other 
profits  of  spiritual  promotions,  offices,  benefices  and  dig- 
nities, during  the  time  of  vacation  thereof;  divers  of  the 
archbishops  and  bishops  of  this  realm  have  not  only  when 
the  time  of  the  taking  of  tithes  hath  approached  deferred 

(m)  Wats.  c.  12 ;  FairckUd  v.  statu   rerum  ecclesi»  sede  va- 

Gaire,  Yelv.  61 ;  see  p.  322,  supra,  cante." 

(n)  1  Geo.  1,  at.  2,  c.  10,  as.  6, 7.  (p)  Stephen's  Comm.  \ol  L 

(0)  The  history  of  the  ancient  418 ;  p.  450,  ed.  1858. 

ecclesiastical  law  upon  this  sub-  (q)  Lind.  137 ;  Gibs.  749. 

ject  will  be  found  in  Thomassin's  (r)  See,  on  the  construction  of 

Vetus  et  Nova  Ecclesiae  Disci-  this  statute,  Nation  v.  Cave,  4 

plina,  1.  2,  c.  51,  "De  spolio  et  de  Barn.  &  Cress.  356. 
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Who  shall        the  collation  of  such  benefices  as  have  been  of  their  own 
have  the  pro-    patronage,  but  also  have  upon  presentations  of  clerks  made 

▼a^cTof  ^  unt0  them  b7  **  3™*  Patrons  deferred  to  institute,  induct, 
benefice.  and  admit  the  same  clerks,  to  the  intent  that  they  might 

receive  to  their  own  use  the  same  tithes  growing  and 
arising  during  the  vacation :  so  that  through  such  delays 
(over  and  above  the  first  fruits)  they  have  been  constrained 
to  lose  all  or  the  most  part  of  one  year's  profits,  to  their 
great  loss  and  hindrance:"  it  is  therefore  enacted,  by 
sect.  I,  that  "the  tithes,  fruits,  oblations,  obventions, 
emoluments,  commodities,  advantages,  rents,  and  all  other 
whatsoever  revenues,  casualties,  and  profits,  certain  and 
uncertain,  belonging  to  any  archdeaconry,  deanry,  pre- 
bend, parsonage,  vicarage,  hospital,  wardenship,  provost- 
ship,  or  other  spiritual  promotion,  benefice,  dignity  or 
office,  growing  or  coming  during  the  time  of  vacation, 
shall  belong  to  such  person  as  shall  be  thereunto  next  pre- 
sented, promoted,  instituted,  inducted,  or  admitted,  towards 
the  payment  of  his  first  fruits." 

By  sect.  2,  If  any  archbishop,  bishop,  archdeacon,  ordi- 
nary, or  any  other  person  or  persons  to  their  uses  and 
behoof,  shall  receive  or  take  the  same,  and  shall  not  upon, 
reasonable  request  render  the  same  to  the  next  incumbent 
lawfully  instituted,  inducted  or  admitted,  or  shall  let  or 
interrupt  the  said  incumbent  to  have  the  same,  he  shall 
forfeit  treble  value,  half  to  the  king  and  half  to  the  incum- 
bent, to  be  recovered  in  any  of  the  king's  courts. 

To  such  Person  as  shall  be  thereunto  next  presented, 
promoted,  instituted,  inducted,  or  admitted.] — In  order  to 
receive  the  benefit  of  this  clause,  it  is  not  absolutely  neces- 
sary that  the  clerk  be  presented  by  the  lawful  patron;  but 
if  he  get  institution  and  induction,  though  he  is  afterwards 
removed  by  quare  impedit,  he,  and  not  the  clerk  who 
comes  in  upon  such  removal,  shall  have  the  profits  of  the 
vacation.  And  the  reason  is,  because  till  he  is  removed 
he  is  incumbent  de  facto,  and  as  such  is  liable  to  all  bur- 
dens and  duties,  and  is  therefore,  in  reason  and  equity, 
entitled  to  all  the  profits  (s). 

But  in  cases  where  the  institution  and  induction  are 
declared  by  law  to  be  ipso  facto  void  (as  in  case  of  simony, 
pr  the  like),  there  the  church  having  been  really  never  full 
since  the  death  of  the  foregoing  incumbent,  and  by  conse- 
quence the  vacancy  still  continuing,  the  profits  of  course 
shall  pass  to  him  who  shall  be  next  presented,  instituted, 
and  inducted  (f). 


(?) 
4Vin. 


s)  1  Roll.  Rep.  62 ;  Gibs.  749 ;         (0  Gibs.  749. 
"     Abr.  495. 
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But  though  the  church  becomes  void  by  the  omission 
of  some  subsequent  duty  to  be  performed,  yet  having  been 
full  by  institution  and  induction,  and  the  person  thereby 
liable  to  the  payment  of  first  fruits,  he  shall  not  lose  the 
profits  of  the  vacation;  only  the  profits  from  the  time 
of  such  avoidance  ipso  facto  will  go  to  the  next  incum- 
bent, as  profits  of  the  vacation,  which  commences  from 
thence  (u). 

Inducted  or  admitted.'] — This  cannot  be  understood 
disjunctively,  as  if  presentation  or  admission  (without  in- 
stitution and  induction)  entitled  the  successor  to  the  profits 
of  the  vacation ;  but  admission  here  (coming  after  induc- 
tion) was  •  plainly  added,  to  include  those  preferments 
which  are  not  taken  by  institution  and  induction.  And 
although  in  preferments  which  are  so  taken,  institution 
gives  a  right  to  enter  upon  and  take  the  profits  as  well  of 
the  vacation  as  others ;  yet  that  which  alone  can  give  a 
right  to  sue  for  them,  is  induction  (x). 

Anciently  upon  the  death  of  an  incumbent,  without  any  Sequestration 
formal  sequestration,  the  rural  dean  was  to  take  the  vacant  J"0*?'  °?* 
benefice  into  his  safe  custody,  and  to  provide  for  the  neces-  coming  Yoid. 
sary  cure  of  souls ;  and  to  take  care  that  the  glebe  land 
was  seasonably  tilled  and  sowed,  to  the  best  advantage  of 
the  successor,  to  whom  he  was  to  give  up  the  intermediate 
profits,  and  be  allowed  his  necessary  charges,  which  upon 
dispute  were  to  be  moderated  by  the  bishop  or  his  official. 
But  the  canon  lawyers  in  process  of  time  deprived  the 
country  deans  of  this,  as  well  as  of  all  other  parts  of  juris- 
diction ;    and  the  chancellors  of  bishops,  or  their  arch- 
deacons, laid  claim  to  the  custody  of  vacant  churches,  and 
by  forms  of  sequestration  assigned  them  over  to  the  ceco- 
nomi,  or  lay  guardians  of  the  church  (y). 

For  now,  the  ordinary  way  of  managing  the  profits  of 
vacation  is  by  sequestration  granted  to  the  churchwardens. 
Upon  consideration  of  which,  Dr.  Watson  and  Dr.  Gibson 
take  occasion  to  wish,  that  some  of  the  neighbouring 
clergymen  might  be  appointed,  and  would  take  upon  them 
the  trouble  of  that  office,  in  inspecting  and  managing  the 
profits,  and  of  supplying  or  providing  for  the  cure ;  and 
that  the  ordinary,  in  granting  patents,  would  not  convey 
to  chancellors,  commissaries,  or  officials,  the  right  of 
granting  these  sequestrations,  in  times  of  vacation,  but 
would  reserve  it  to  their  own  immediate  cognizance ;  since 
it  is  a  point  in  which  the  interest  of  the  church  and  clergy, 


i 


u)  Gibs.  749.  (y)  Ken.  Par.  Ant  647. 

x)  Ibid. 
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Management 
of  the  profits. 


Supply  of  the 
core. 


Stipend  of 
cnrate  of 
sequestered 
benefice  to  be 
paid  by  seques- 
trator. 


and  also  the  immediate  care  of  souls  for  the  time,  are  so 
nearly  concerned  (z). 

The  churchwardens,  having  taken  out  a  sequestration 
under  the  seal  of  the  office,  are  to  manage  all  the  profits  and 
expenses  of  the  benefice  for  the  successor :  to  plough  and 
sow  the  glebe,  gather  in  tithes,  thresh  out  and  sell  corn, 
repair  houses,  make  up  his  fences,  pay  his  tenths,  synodals, 
and  procurations,  and  what  other  things  are  necessary 
during  the  vacation. 

But  the  sequestrators  cannot  maintain  an  action  for 
tithes  in  their  own  name,  at  common  law,  nor  in  any  of 
the  temporal  courts;  they  could  do  so,  however,  in  the 
spiritual  court,  or  before  the  justices  of  the  peace  in  such 
cases  as  the  law  empowers  them  to  hear  and  determine  (a). 

Thus,  in  the  case  of  Berwick  v.  Swanton,  in  1692  (b)9 
it  was  resolved,  that  a  sequestrator  cannot  bring  a  bill 
alone  for  tithes;  because  he  is  but  as  a  bailiff,  and  ac- 
countable to  the  bishop,  and  has  no  interest. 

By  28  Hen.  8,  c.  11,  s.  3,  It  shall  be  lawful  to  every 
archbishop,  bishop,  archdeacon,  and  ordinary,  their  officers 
and  ministers,  to  retain  in  their  custody  so  much  of  the 
profits  of  the  vacation,  as  shall  be  sufficient  to  pay  unto 
such  person  as  shall  serve  the  cure  his  reasonable  stipend 
or  salary. 

By  sect.  10,  If  the  fruits  of  the  vacation  be  not  suffi- 
cient to  pay  the  curate's  stipend  and  wages  for  serving  the 
cure  the  vacation  time,  the  same  shall  be  borne,  and  paid 
by  the  next  incumbent,  within  fourteen  days  next  after 
he  has  the  possession  of  his  living. 

And  it  may  be  safest  for  the  churchwardens  to  get  it 
stated  by  the  ordinary,  when  they  take  out  the  sequestra- 
tion, what  they  are  to  pay  to  the  curate  weekly  for  the 
serving  of  the  cure ;  and  then  there  can  be  no  contention 
about  it  when  they  make  up  their  accounts  (c). 

And  Dr.  Gibson  says,  such  curate  ought  to  be  duly 
licensed  by  the  ordinary  for  serving  of  the  cure ;  otherwise 
if  he  proceeds  without  such  licence,  he  can  have  no  title 
to  any  stipend  or  salary,  nor  can  any  be  legally  reserved 
and  deducted  for  him  (<?). 

It  is  enacted  by  1  &  2  Vict.  c.  106,  as  follows: 

Sect.  100.  "  Upon  the  avoidance  of  any  benefice,  by 
death,  resignation,  or  otherwise,  the  sequestrator  appointed 
by  the  bishop  shall,  out  of  the  profits  thereof  which  shall 
come  to  his  hands,  pay  to  the  curate  or  curates  appointed 


f; 


*)  Gibs.  749. 
a)  Johns.  122. 
(b)  Bunb.  192. 


(c)  Par.  L.  c.  29. 

(d)  Gibs.  750. 
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by  such  bishop  to  perform  the  ecclesiastical  duties  of  such 
benefice  during  the  vacancy  thereof,  such  stipend  or  sti- 
pends as  shall  be  ordered  to  be  paid  to  him  or  them  by 
such  bishop,  not  exceeding  the  respective  stipends  allowed 
by  this  act,  and  in  proportion  only  to  the  time  of  such 
vacancy." 

Sect  101.  "  Provided  always,  that  if  the  profits  of  such  Proviso  for 
benefice  which  shall  have  come  to  the  hands  of  such  S^Sn^n- 
seauestrator  during  the  vacancy  thereof  shall  not  be  suf-  cumbent  where 
ficient  to  pay  such  stipend,  the  same,  or  so  much  thereof  profits  daring 
as  shall  remain  unpaid,  shall  be  paid  to  such  curate  by  ^2^^jon 
the  succeeding  incumbent  of  such  benefice  out  of  the  pro- 
fits thereof;  and  such  bishop  is  hereby  empowered  and 
required,  if  necessary,  to  enforce  payment  of  the  same  by 
monition,  and  by  sequestration   of  the  profits  of  such 
benefice." 

The  successor's  right  to  enter  commences  immediately  Successor 
upon  his  induction,  but  his  right  to  the  profits  commences  when  to  enter* 
from  the  avoidance  of  the  benefice  (e). 

As  soon  as  a  new  incumbent  is  instituted  and  inducted,  Sequestrators 
the  sequestrators  are  to  account  to  him  for  all  the  profits  to  account 
of  the  benefice  which  they  have  received  during  the  va- 
cancy (/). 

In  which  account  they  may  deduct  their  reasonable  ex- 
penses for  collecting  and  levying  the  tithes,  fruits,  emolu- 
ments, rents  and  other  profits  rising  and  growing  during 
the  vacation  (y). 

If  he  be  dissatisfied  with  the  account,  he  may  bring 
them  to  account  before  the  ordinary,  by  whom  all  things 
relating  hereunto  are  properly  examinable  and  to  be  de- 
termined (A). 

In  the  case  of  Jones  v.  Barret  (1724)  (t),  on  a  bill  by 
the  vicar  of  West  Dean,  in  the  county  of  Sussex,  against 
the  defendant,  who  was  sequestrator,  for  an  account  of  the 
profits  received  during  the  vacation ;  it  was  objected  for 
the  defendant,  that  the  bishop  ought  to  have  been  made  a 

Earty,  since  the  sequestrator  is  accountable  to  him  for  what 
e  receives,  by  28  Hen.  8,  c.  11.  And  the  court  seemed 
to  think  the  bishop  should  have  been  a  party ;  but  by  con- 
sent the  cause  was  referred  to  the  bishop  of  the  diocese. 

(B.)  Bights  on  Change  of  Incumbents, 
By  28  Hen.  8,  c.  11,  s.  4,  If  an  incumbent  before  his  Profits  accrn- 

(e)  As  to  the  right  of  widow         (g)  28  Hen.  8,  c.  11,  s.  3. 
of  incumbent,  vide  infra,  p.  501.  (h)  Wats.  c.  30. 

(/VVVaU.c.30.  (t)  Bunb.  192. 
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death  has  caused  any  of  his  glebe  lands  to  be  manured 
and  sown  at  his  proper  costs  and  charges  with  any  corn  or 
grain,  he  may  make  his  testament  of  all  the  profits  of  the 
corn  growing  upon  the  said  glebe  lands  so  manured  and 
sown. 

But  if  his  successor  is  inducted  before  the  severance 
thereof  from  the  ground,  the  successor  shall  have  the  tithe 
thereof;  for  although  the  executor  represent  the  person  of 
the  testator,  yet  he  cannot  represent  him  as  parson,  inas- 
much as  another  is  inducted  (k). 

Otherwise,  if  the  parson  dies  after  severance  from  the 
ground,  and  before  the  corn  is  carried  off,  in  this  case  the 
successor  shall  have  no  tithe ;  because,  though  it  was  not 
set  out,  yet  a  right  to  it  was  vested  in  the  deceased  parson 
by  the  severance  from  the  ground.  The  same  is  true  in 
case  of  deprivation,  or  resignation,  after  glebe  sown  ;  the 
successor  shall  have  the  tithe  if  the  corn  was  not  severed 
at  the  time  of  his  coming  in,  otherwise  if  severed  (/). 

It  may  be  as  well  to  insert  here  the  general  doctrine  of 
the  common  law  as  to  the  profits  of  lands  sowed  by  tenants 
for  years : — 

(€  With  regard  to  emblements  or  the  profits  of  lands 
sowed  by  tenant  for  years,  there  is  this  difference  between 
him  and  tenant  for  life  ;  that  where  the  term  of  tenant  for 
years  depends  upon  a  certainty,  as  if  he  holds  from  Mid- 
summer for  ten  years,  and  in  the  last  he  sows  a  crop  of 
corn,  and  it  is  not  ripe  and  cut  before  Midsummer,  the 
end  of  this  term  the  landlord  shall  have  it  in  the  absence 
of  any  special  contract  or  custom  to  the  contrary,  for  the 
tenant  knew  the  expiration  of  his  term,  and  therefore  it 
was  his  own  folly  to  sow  what  he  never  could  reap  the 
profits  of.  But  where  the  lease  for  years  depends  upon 
an  uncertainty,  as  upon  the  death  of  the  lessor,  being 
himself  only  tenant  for  life,  or  being  a  husband  seised  in 
right  of  his  wife,  or  if  the  term  of  years  be  determinable 
upon  a  life  or  lives  —in  all  these  cases  the  estate  for  years, 
not  being  certainly  to  expire  at  a  time  foreknown,  but 
merely  by  the  act  of  God,  the  tenant  or  his  executors 
shall  have  the  emblements  in  the  same  manner  that  a 
tenant  for  life  or  his  executors  shall  be  entitled  thereto ; 
not  so,  if  it  determine  by  the  act  of  the  party  himself  "(in). 

So,  in  Bulwer  v.  Bulwer  (n\  it  was  decided  that  a 
parson  who  resigns  his  living  is  not  entitled  to  emble- 


(k)  1  Rolled  Abr.  655. 

(0  Gibs.  662. 

(m)  Stephen's  Comment,  (cit- 


ing Blackstone),  vol.  i.  p.  269 ; 
p.  287,  ed.  1858. 
(w)  2  B.  &  A.  470.       • 
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ments.     But  that  his  lessee  is  entitled  to  them,  because 
the  tenancy  is  determined  by  the  act  of  another  (0). 

The  incumbent  of  a  living  may  maintain  ejectment 
against  parties  in  possession  of  the  glebe  lands,  though 
the  current  year  of  tenancy  from  year  to  year  created  by 
his  predecessor  is  unexpired  (p). 

A  rector  succeeded  to  the  rectory  upon  the  death  of  a 
former  incumbent  in  April,  1816.  A.  and  B.  were  then 
in  possession  of  the  glebe  lands,  having  been  tenants  of 
the  former  incumbent,  and  they  continued  in  possession 
until  after  December,  1816,  when  the  rector  conveyed  the 
lands  to  trustees  for  securing  an  annuity ;  it  was  holden, 
that  the  latter  could  not  maintain  an  ejectment  against  A. 
and  B.  without  giving  them  notice  to  quit  (y). 

In  Hatton  v.  Cove,  the  defendant  being  an  incumbent 
of  a  living  with  cure  of  souls  valued  at  less  than  8/.  a  year 
in  the  king's  books,  accepted  another  benefice  without 
having  a  dispensation  to  hold  both,  whereby  the  presen- 
tation became  void  de  jure,  but  he  continued  in  posses* 
sion.  The  bishop  presented  another  clerk,  and  after-* 
wards  brought  quare  impedit  and  recovered  against  the 
defendant,  and  afterwards  the  new  presentee  was  insti- 
tuted and  inducted.  In  an  action  by  the  latter  against 
the  defendant  founded  on  the  above-mentioned  statute 
28  Hen.  8,  c.  11,  s.  1,  it  was  holden  that  the  plaintiff 
could  not  recover  the  profits  either  from  the  time  of  his 
being  presented  or  from  the  suing  out  of  the  quare  iwi- 
pedit,  the  vacation  contemplated  by  the  statute  being  a 
vacation  de  facto  (r). 

By  the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71, 
s.  86,  and  various  other  acts,  tithe  commutation  rent- 
charges  are  apportionable  between  the  old  and  new  in- 
cumbent (*). 

The  36th  section  of  1  &  2  Vict.  c.  106  is  as  follows :—  1  &  2  Vict 

"  From  and  after  the  decease  of  anv  spiritual  person  c-  *06- 
holding  any  benefice  to  which  a  house  of  residence  is  an-  mWtual°pe^7 
nexed,  and  in  which  he  shall  have  been  residing  at  the  son  may  con- 
time  of  his  decease,  it  shall  be  lawful  for  the  widow  of  timw  in  the 
such  spiritual  person  to  occupy  such  house  for  any  period  Jj«Soo  fo/two 
not  exceeding  two  calendar  months  after  the  decease  of  months,  &c. 
such  spiritual  person,  holding  and  enjoying  therewith  the 
curtilage  and  garden  belonging  to  such  house." 


(o)  2  B.  &  A.  470.  6  B.&  C.  126 ;  9  D.  &  K  100. 

Doe  d.  Kirby  v.  Carter,  R.  (r)  1  B.  &  Ad.  538. 

237,  Littledale.  («)   Vide  poet, 
(q)  Doe  d.  Coatee  v.  Somerville, 


*if? 
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l  &  2  Vict  This  act  also  contains  provisions  for  proportioning,  in 

c  106.  cases  of  death  or  avoidance,  the  annual  payment  of  sums 

raised  under  its  authority  for  building  houses  of  residence, 
between  the  successor  and  the  incumbent  avoiding  by  death 
or  otherwise  the  benefice  so  charged ;  see  sect.  68  (t). 

It  should  be  observed,  that  a  mandamus  lies  to  compel 
the  delivery  of  the  keys  of  the  church  to  the  new  incum- 
bent («). 
Exchange.  Exchange  is,  where  two  persons,  having  procured  licence 

from  the  ordinary  to  treat  of  an  exchange  (of  which  sort 
there  are  many  to  be  found  in  the  ecclesiastical  records), 
do,  by  one  instalment  in  writing,  agree  to  exchange  their 
benefices,  being  both  spiritual  (tor  a  lay  preferment,  as  an 
hospital,  cannot  be  exchanged  or  go  for  a  prebend  or  other 
spiritual  benefice),  and,  in  order  thereunto,  do  resign  them 
into  the  hands  of  the  ordinary ;  such  exchange  being  exe- 
cuted, the  resignations  are  good  ( x). 

But  though  the  one  is  instituted  and  inducted  into  the 
other's  benefice,  yet  if  the  exchange  be  not  executed  on 
both  parts,  the  clerk  on  whose  part  the  exchange  was  not 
executed  may  have  his  benefice  again  ;  for  in  mis  case  of 
exchanging,  the  law  annexes  this  condition  to  a  resigna- 
tion, viz.,  if  it  be  fully  executed  (y). 

Thus  where  one  is  both  instituted  and  inducted,  and  the 
other  is  only  instituted,  and  dies  or  refuses  to  finish ;  in 
this  case,  though  they  have  proceeded  so  far,  yet  the  re- 
signation and  all  that  followed  upon  it  shall  be  void,  and 
both  (if  both  are  living)  may  return  to  their  former  bene- 
fices upon  the  foot  of  former  possession ;  or  if  one  dies 
before  he  is  inducted,  and,  after  the  induction  of  the  other, 
this  induction  and  all  that  went  before  shall  be  void,  be- 
cause the  exchange  was  not  fully  executed  during  the  lives 
of  the  parties  (z). 

And  this  is  agreeable  to  the  reason  of  the  common  law; 
for  at  the  common  law,  if  a  man  exchange  lands,  and  the 
lands  he  receives  in  exchange  be  evicted,  he  may  repair  to 
his  own  lands,  and  re-enter  upon  them  (a). 

By  31  Eliz.  c.  6,  s.  7,  If  any  incumbent  of  any  bene- 
fice, with  cure  of  souls,  shall  corruptly  resign  or  exchange 
the  same ;  or  corruptly  take  for  or  in  respect  of  the  resign- 
ing or  exchanging  the  same,  directly  or  indirectly,  any 
pension,  sum  of  money,  or  other  benefit  whatsoever :  as 

(0  Post.  v.  Craig,  9  Mce.  &  Wels.  166  ; 

(«)  Anon.,  2  Cliitty,  255.  and  post 

(x)  Wats.   c.  4  ;    Gibs.    821.  (y)  Wats.  c.  4. 

As  to  questions  of  dilapidations  (z)  Gibs.  821. 

arising  on  exchanges,  see  Doumee         (a)  Deg.  p.  1,  c.  14. 
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well  the  giver,  as  the  taker,  of  any  such  pension,  sum  of 
money  or  other  benefit  corruptly,  shall  lose  double  the 
value  of  the  sum  so  given,  taken,  or  had ;  half  to  the 
queen  and  half  to  him  that  shall  sue  for  the  same  in  any 
of  her  Majesty's  courts  of  record. 

There  are  many  provisions  in  late  statutes  enabling  in-  Ex<**nge  of 
cumbents,  with  the  consent  of  the  bishop  and  patron,  to  g  e  e* 
exchange  portions  of  their  glebe,  &c,  which  will  be  men- 
tioned hereafter. 

The  exchange  of  charity  estates  is  especially  provided 
for  by  1  &  2  Geo.  4,  c.  92,  passed  in  1821. 

Commendam  is  a  benefice  or  ecclesiastical  living,  which  Commendam, 
being  void,  to  prevent  its  becoming  void,  commendatur,  **• 
is  committed  to  the  charge  and  care  of  some  sufficient 
clerk,  to  be  supplied  until  it  may  be  conveniently  pro- 
vided of  a  pastor.  Thus,  when  a  parson  of  a  parish 
is  made  the  bishop  of  a  diocese,  there  is  a  cession  of  his 
benefice  by  the  promotion;  but  if  the  king  gives  him 
power  to  retain  his  benefice,  he  shall  continue  parson  there- 
of, and  shall  be  said  to  hold  it  in  commendam  (c).  The 
words  "  to  prevent  its  becoming  void,"  are  not  in  Godol- 
phin,  and  seem  to  have  been  added  to  the  definition  to 
make  it  extend  to  commendams  retinere,  which  Lord 
Hobart  says  are  not  properly  commendams,  though  usually 
called  so,  but  merely  faculties  to  retain,  for  according 
to  him  there  is  no  difference  between  a  commendam  and  a 
presentment,  but  that  the  one  presents  the  parson  to  the 
church,  the  other  commits  the  church  to  the  parson  (d). 
According  to  the  same  authority,  commendams  are  of  three 
degrees :  one,  semestrts,  that  the  church  may  not  be  with- 
out a  parson  during  the  patron's  respite  of  six  months ; 
another  perpetua,  or  for  life ;  the  third  limitata,  or  tem- 
porary, which  limitation  however  is  not  allowed  in  com- 
mendams capere  (e). 

By  a  constitution  of  Othobon,  ts  Whereas  divers  per-  old  restraints 
sons,  to  avoid  the  laws  against  pluralities,  do  procure  of  common- 
vacant  benefices  to  be  commended  to  them,  to  the  great  dam' 
decay  of  piety  and  hospitality,  and  to  the  sin  of  those  who 
grant  such  commendams;  we  do  decree,  that  no  church 
shall  be  granted  in  commendam,  but  for  just  and  lawful 
cause;  and  in  such  case,  that  no  church  shall  be  com- 
mended to  any  person  who  has  more  than  one  benefice 


8 


c)  God.  230.  on  this  subject  is  to  be  found ; 

)  Hob.  150.  S.   C.    1    Kol.  Rep.  451  ;    and 

(e)  Hob.  144,  153,  Colt  and     Moore,  898.    See  Davies's  Rep. 


Glover  v.  Bishop  of  Coventry  and      185. 
Lichfield,  where  much  learning 
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Old  restraints    with  cure  of  souls ;  and  that  no  person  shall  have  more 
of  commen-       oommendams  than  one,  on  pain  that  the  same  shall  be 
am*  void,  and  the  bishop  who  shall  grant  such  commendam 

shall  be  suspended  from  collating  or  presenting  unto  bene- 
fices until  he  shall  recal  the  same  "(f). 

And  by  a  constitution  of  Archbishop  Peccham,  "  We 
do  decree,  that  if  any  person  shall  take  or  obtain  more 
than  one  benefice  with  cure  of  souls,  or  otherwise  incom- 
patible, without  dispensation  of  the  apostolic  see,  either  by 
way  of  institution  or  of  custody  or  commendam,  or  one  by 
institution  and  another  by  commendam,  except  they  be 
held  in  that  manner  which  Gregory's  constitution  made 
in  the  Council  of  Lyons  permits,  he  shall  be  deprived  of 
all  benefices  so  obtained,  and  be  excommunicated  ipso 
facto,  and  not  absolved  but  by  us  or  our  successors,  or  the 
see  apostolic  {g\ 

Gregory's  Constitution.] — Which  was,  that  no  com- 
mendam should  be  granted  to  any  person  but  who  was  of 
lawful  age,  and  a  priest,  and  but  one  commendam  to  one 
person,  and  that  only  when  evident  necessity  or  the 
advantage  of  a  church  required  it,  and  the  same  to  con- 
tinue no  longer  than  for  six  months  (A). 
Abolished  by  By  6  &  7  Will.  4,  c.  77,  s.  18,  it  is  enacted  that  "  After 
mentf  parlla"    tne  passing  of  this  act  no  ecclesiastical  dignity,  office  or 

benefice  shall  be  held  in  commendam  by  any  bishop,  unless 
he  shall  so  hold  the  same  at  the  time  of  passing  thereof; 
and  that  every  commendam  thereafter  granted,  whether  to 
retain  or  to  receive,  and  whether  temporary  or  perpetual, 
shall  be  absolutely  void  to  all  intents  and  purposes." 

This  act,  and  the  modern  acts  against  pluralities,  1  &  2 
Vict.  c.  106, 13  &  14  Vict.  c.  98,  have  practically  destroyed 
all  power  of  holding  commendams  ;  unless  in  the  rare  in- 
stances in  which  pluralities  are  still  allowed. 
Sinecures,  The  origin  of  sinecures  was  thus : — 

ongm  °  '  The  rector  (with  proper  consent)  had  a  power  to  entitle 

a  vicar  in  his  church  to  officiate  under  him,  and  this  was 
often  done ;  and  by  this  means,  two  persons  were  instituted 
to  the  same  church,  and  both  to  the  cure  of  souls,  and  both 
did  actually  officiate.  So  that  however  the  rectors  of 
sinecures,  by  having  been  long  excused  from  residence,  are, 
in  common  opinion,  discharged  from  the  cure  of  souls 
(which  is  the  reason  of  the  name),  and  however  the  cure 
is  said  in  the  law  books  to  be  in  them  habitualiter  only, 
yet,  in  strictness,  and  with  regard  to  their  original  institu- 

(/)  Athon,  120.  (h)  Gibs.  914  j  6»  I  6,  15. 

(g)  Lind.  136. 
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tion,  the  cure  is  in  them  actualiter,  as  much  as  it  is  in  the 
vicar  (i). 

That  is  to  say,  where  they  come  in  by  institution ;  but 
if  the  rectory  is  a  donative,  the  case  is  otherwise,  for  there 
coming  in  by  donation  they  have  not  the  cure  of  souls 
committed  to  them.  And  these  are  most  properly 
sinecures  according  to  the  genuine  signification  of  the 
word  (A). 

But  no  church,  where  there  is  but  one  incumbent,  is  No  sinecure 
properly  a  sinecure.     If,  indeed,  the  church  be  down,  or  J*here  fch.ere  is 
the  parish  become  destitute  of  parishioners,  without  which  bent  **    Cmn" 
divine  offices  cannot  be  performed,  the  incumbent  is  of 
necessity  acquitted  from  all  public  duty,  but  still  he  is 
under  an  obligation  of  doing  this  duty,  whenever  there 
shall   be  a  competent   number  of  inhabitants,  and  the 
church  shall  be  rebuilt.     And  these  benefices  are  more 
properly  depopulations  than  sinecures  (/). 

Bishoprics,  deanries  and  archdeaconries  were  of  old  Bishoprics, 
generally  said   to  have  the  cure  of  souls  belonging  to  JJS^toSoniki. 
them;   some  have  said  the  same  of  prebends,  but  with  prebends, 
less  reason.    Bishops  have  the  cure  of  their  whole  dioceses, 
and  archdeacons  do  in  many  particulars  share  with  them  in 
their  spiritual  cures.     The  dean  was  said  to  have  the  cure 
of  his  canons,  and  of  the  rest  belonging  to  the  choir, 
who  were  all  in  old  time  to  make  their  confessions  to  him, 
and  receive  absolutions  from  him ;  but  it  does  not  appear 
that  the  canons  or  prebendaries  have  or  had  the  cure  of 
souls  in  this  or  any  other  respect.    They  are  indeed  for  the 
most  part  instituted,  but  not  to  the  cure  of  souls  (m). 

Possession  of  sinecures  (not  being  exempt  as  is  afore*  Possession  of 
said)  must  be  obtained  by  the  same  methods  by  which  the  "S^^*  how 
possession  of  other  rectories  and  vicarages  is  obtained,  ° 
namely,  by  presentation,  institution  and  induction.     And 
the  reason  is,  because  the  vicarage  had  not  its  beginning 
by  appropriation  and  endowment  (which  was  a  discharge 
to  the  parson  from  the  cure),  but  oy  intitulation,  that  is, 
by  being  admitted  to  a  title,  or  a  share  in  the  profits  and 
cure  of  the  rectory,  together  with  the  rector,  and  in  sub- 
ordination to  him  as  vicar.    For  although  by  a  constitution 
of  Archbishop  Langton  there  might  not  be  two  rectors  or 
parsons  in  one  church,  yet  there  might  be,  and  sometimes 
were,  established  in  the  same  church  both  a  rector  and 
vicar  with  cure  of  souls :  and  in  such  case,  the  rectory 
came  to  be  a  sinecure,  not  because  it  was  really  so  in  law, 

(0    Gibs.  719  ;  Johns.  85.  (I)  Johns.  84. 

(A?)  Johns.  85.  (m)  Johns.  86. 
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Possession  of 
sinecures,  how 
obtained. 


Not  within  the 
statutes  of 
pluralities. 


Suppression 
of  sinecure 
rectories. 


Endowments 
of  suppressed 
sinecure  rec- 
tories rested  in 
commissioners. 


but  because  the  rectors  got  themselves  excused  from  resi- 
dence, and  by  degrees  devolved  the  whole 'spiritual  cure 
upon  the  vicars  (it). 

Upon  which  ground,  the  possessors  of  sinecures  were 
not  bound  to  read  the  TMrty-nine  Articles  by  13  Eliz. 
c.  12.  And  in  this  only,  institution  to  sinecures  differed 
from  institution  to  other  benefices  (0). 

Sinecures  are  not  within  the  act  1  &  2  Vict.  c.  106,  as 
they  were  not  within  the  old  act  against  pluralities,  such 
livings  being  not  by  the  said  statute  deemed  incompatible ; 
but  only  those  to  which  the  cure  of  souls  is  actually  and 
not  only  habitually  annexed  (/?). 

By  3  &  4  Vict.  c.  113,  it  is  enacted  as  follows : — 

Sect.  48.  "  All  ecclesiastical  rectories  without  cure  of 
souls  in  the  sole  patronage  of  her  Majesty,  or  of  any  eccle- 
siastical corporation,  aggregate  or  sole,  where  there  shall 
be  a  vicar  endowed  or  a  perpetual  curate,  shall,  as  to  all 
such  rectories  as  may  be  vacant  at  the  passing  of  this 
act  immediately  upon  its  so  passing,  and  as  to  all  others 
immediately  upon  the  vacancies  thereof  respectively,  be 
suppressed ;  and  that  as  to  any  such  ecclesiastical  rectory 
without  cure  of  souls,  the  advowson  whereof  or  any  right 
of  patronage  wherein  shall  belong  to  any  person  or  persons 
or  body  corporate  other  than  as  aforesaid,  the  ecclesiastical 
commissioners  for  England  shall  be  authorized  and  em- 
powered to  purchase  and  accept  conveyance  of  such  ad- 
vowson or  right  of  patronage,  as  the  case  may  be,  at  and 
for  such  price  or  sum  as  may  be  agreed  upon  between 
them  and  the  owner  or  owners  of  such  advowson  or  right 
of  patronage,  and  may  pay  the  purchase-money  and  the 
expenses  of  and  attendant  upon  such  purchase  out  of  the 
common  fund  hereinafter  mentioned;  .and  that  after  the 
completion  of  such  purchase  of  any  such  rectory,  and 
upon  the  first  avoidance  thereof,  the  same  shall  be  sup- 
pressed ;  and  that  upon  the  suppression  of  any  such  rectory  as 
aforesaid  all  ecclesiastical  patronage  belonging  to  the  rector 
thereof  as  such  rector  shall  be  absolutely  transferred  to  and 
be  vested  in  the  original  patron  or  patrons  of  such  rectory/' 

Sect.  54.  "  Upon  the  suppression  of  any  ecclesiastical 
rectory  without  cure  of  souls  all  the  estate  and  interest 
which  the  rector  thereof,  or  his  successor,  has  or  had,  or 
would  have  or  have  had,  as  such  rector,  in  any  lands,  tithes 
or  other  hereditaments  or  endowments  whatsoever,  shall, 
without  any  conveyance  thereof,  or  any  assurance  in  the 
law  other  than  the  provisions  of  this  act,  accrue  to  and  be 


(w)  Gibft.  818. 


(0)  Johns.  86. 


(p)  Deg.  pt.  i.  c.  13. 
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vested  in  the  ecclesiastical  commissioners  for  England  and 
their  successors  for  the  purposes  of  this  act." 

Sect.  55.  "  If  in  any  case  it  shall  appear  to  be  expedient,  As  to  certain 
on  account  of  the  extent  or  population  or  other  peculiar  »necure  **>- 
circumstances  of  the  parish  or  district  in  which  any  such  nea" 
rectory  without  cure  of  souls  shall  be  situate,  or  from  the 
incompetent  endowment  of  the  vicarage  or  vicarages  or 
perpetual  curacy  or  curacies,  dependent  on  such  rectory, 
to  annex  the  whole  or  any  part  of  the  lands,  tithes  or  other 
hereditaments  or  endowments  belonging  to  such  rectory  to 
such  vicarage  or  vicarages,  curacy  or  curacies,  such  annexa- 
tion may  be  made,  and  any  such  vicarage  or  curacy  may 
be  constituted  a  rectory  with  cure  of  souls  by  the  authority 
hereinafter  provided ;  and  that  wherever  any  rectory  here- 
tofore deemed  a  rectory  without  cure  of  souls  has  been 
held  together  with  the  vicarage  dependent  thereon  for  the 
period  of  twenty  years  last  past,  the  same  shall  not  be 
construed  to  be  a  rectory  without  cure  of  souls  within  the 
meaning  of  this  act,  but  such  last-mentioned  rectory  and 
vicarage  shall  continue  and  be  permanently  united  and 
shall  be  a  rectory  with  cure  of  souls ;  subject  nevertheless 
to  all  the  provisions  of  the  thirdly-recited  act  (q),  and  to  the 
provisions  of  this  act  which  relate  to  the  division  of  bene- 
fices or  the  apportionment  of  the  incomes  thereof." 


Sect.  2. — Miscellaneous  Titles  of  the  Law  of  Benefices. 

In  this  section  it  is  proposed  to  notice  some  miscellaneous  Subjects  of 
titles  of  law  connected  with   benefices  and  advowsons.  8ectKm* 
Some  of  them  are  indeed,  for  the  most  part,  practically 
obsolete,  but  they  are  still  proper  to  be  noticed  in  a  work 
on  ecclesiastical  W.  ' 

They  are  as  follows : — 

1.  Intrusion. 

2.  Usurpation. 

3.  Spoliation. 

One  of  our  ancient  provincial  constitutions  is  to  the 
following  effect :  — 

"  Forasmuch  as  we  understand  that  certain  priests  cast-  Intrusion, 
ing  an  eye  upon  the  benefice  of  a  person  who  is  absent,  Constitution  of 
feign  reports  that  they  have  heard  he  is  dead  or  hath  re-       ^ 
signed  his  benefice,  and  so  procure  themselves*  to  be  in- 
truded into  the  same  benefice ;  and  if  perhaps. hje  wHo  was 
pretended  to  be  dead  shall  return  unto  his  cnurfcn^  answer 

(q)  1  &  2  Vict.  c.  106. 
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Intnuion.  is  made  unto  him,  I  know  thee  not,  and  the  door  is  shut 
Constitution  against  him :  and  forasmuch  also  as  others,  blinded  with 
of  Otho.  covetousness,  do  presume  privately  or  in  what  manner 

soever  they  can,  to  intrude  themselves  into  the  benefices 
not  only  01  the  absent  but  also  of  those  who  are  present : 
and  when  they  are  in,  neither  the  sentence  of  the  judge 
nor  any  other  thing  by  which  they  may  be  ejected  doth 
avail,  out  they  defend  themselves  with  force  of  arms: 
we  do  decree  and  strictly  enjoin  that  no  benefice  in  any 
wise  be  conferred,  upon  pretence  of  any  lame  or  report  of 
the  death  or  cession  of  any  person  being  absent,  but  the 
ordinary  shall  wait  until  he  be  fully  informed  in  either 
case;  otherwise  he  shall  be  bound  to  render  the  whole 
damages  to  such  absent  person ;  and,  moreover,  he  who  hath 
procured  himself  to  be  intruded,  shall,  besides  the  repara- 
tion of  damages,  be  suspended  ipso  facto  from  his  office 
and  benefice:  which  also  shall  extend  to  every  one  who 
shall  of  his  own  authority  or  presumption,  either  privily 
or  by  force,  obtain  the  possession  of  an  ecclesiastical  bene- 
fice which  is  full  of  another  incumbent,  and  after  it  shall 
be  declared  to  belong  to  such  other,  shall  endeavour  to 
defend  himself  therein  by  force  of  arms"(y). 

Nor  any  other  Thing  by  which  they  may  be  ejected.]— 
That  is,  not  any  spiritual  censure  (r). 

That  no  Benefice  in  any  wise  be  conferred.! — Either 
by  collation  of  the  bishop  or  presentation  of  any  other  (,). 
And  another  old  constitution  is  as  follows : 
Constitution  of       "  Forasmuch  as   it   frequently  happeneth  that  divers 
Boniface.  clerks  by  lay  power  <Jo  possess  themselves  of  churches  pa- 

rochial or  prebendal  (even  although  they  have  the  cure  of 
souls),  and  are  intruded  into  the  same  without  ecclesi- 
astical authority,  we  do  decree,  that  a  clerk  so  intruded 
into  the  church  or  prebend  by  himself  or  by  lay  power, 
shall  be  excommunicated  in  due  form  of  law,  and  shall  be 
denounced  excommunicated  by  the  diocesan  of  the  place, 
and  be  disabled  for  ever  ipso  facto  to  hold  that  benefice. 
And  if  after  sentence  pronounced  against  him,  he  shall 
obstinately  persist  in  such  intrusion  Yr  two  months,  the 
profits  of  his  other  benefices  (until  he  shall  make  satisfac- 
tion) shall  be  sequestered  by  the  diocesans  of  the  places 
where  they  shall  be,  upon  denunciation  of  the  bishop  in 
whose  diocese  he  intruded,  and  whose  monition  and  ex- 
communication he  contemned.  And  if  he  shall  persevere 
under  such  sentence  of  excommunication  for  a  year,  from 
thenceforth  he  shall  not  be  admitted  to  any  ecclesiastical 
benefice  within  the  province.  And  if  he  was  intruded  by 
(q)  Otho,  Athon,  82.  (r)  Id.  (#)  Id. 


LAW  OF  BENEFICES.  609 

a  proctor  who  was  a  clergyman,  the  like  proceedings  shall 
be  against  such  proctor,  and  he  shall  be  subject  to  the 

Eenalties  aforesaid.  And  if  such  proctor  was  a  layman, 
e  shall  be  excommunicated  in  form  of  law,  and  be  pub- 
licly so  denounced.  And  his  principal,  if  he  be  absent, 
shall  be  cited ;  and  if  he  shall  appear  and  ratify  what  his 
proctor  shall  have  done  in  this  behalf,  he  shall  be  subject 
to  the  penalties  aforesaid.  But  if  by  contumacy  he  snail 
absent  himself  for  three  months,  if  he  be  in  the  kingdom, 
he  shall  be  excommunicated  by  the  greater  excommuni- 
cation, and  nevertheless  shall  incur  the  penalties  aforesaid, 
especially  since  to  his  sacrilege  he  hath  added  disobedience 
and  contempt;  and  if  he  shall  be  out  of  the  kingdom,  the 
like  proceedings  shall  be  had  against  him  after  a  citation, 
time  being  allowed  for  his  being  beyond  the  sea.  And  the 
church  or  prebend  in  which  such  intrusion  shall  be  made, 
shall  be  put  under  an  ecclesiastical  interdict.  And  the 
fautors  and  aiders  of  such  intrusion,  if  they  be  clerks,  shall 
incur  the  pains  aforesaid  ordained  against  clerks ;  and  if 
they  be  lay  persons,  they  shall  be  punished  in  like  manner 
as  is  afore  ordained  for  lay  persons.  And  the  places  and 
lands  of  such  intruders,  if  they  do  not  make  satisfaction 
within  one  month,  shall  be  put  under  an  ecclesiastical  in-  ' 
terdict.  And  if  such  intrusions  be  made  by  authority 
of  the  king,  our  lord  the  king  shall  be  admonished  by  the 
diocesan  of  the  place  to  cause  the  same  to  be  recalled 
within  a  time  convenient ;  otherwise  the  lands  and  places 
which  our  lord  the  king  hath  in  that  diocese,  wherein  the 
intrusion  was  made,  shall  be  put  under  an  ecclesiastical 
interdict,  according  to  the  form  above  expressed.  And  if 
such  intrusion  shall  be  made  by  any  other  of  the  nobility 
or  person  in  authority,  he  shall  be  restrained  by  the  sen- 
tences of  interdict  and  excommunication  as  aforesaid ;  and 
if  for  two  months  he  shall  continue  under  such  sentences 

E renounced  against  him  for  the  same,  from  thenceforth 
is  lands  and  places  which  he  hath  in  that  diocese  shall  be 
put  under  an  ecclesiastical  interdict  by  the  diocesan  of  the 
place ;  nor  shall  the  aforesaid  sentences  be  relaxed,  until 
he  shall  make  competent  satisfaction  for  the  injury,  dis- 
obedience, and  contempt "  {t). 

Are  intruded  into  the  same  without  Ecclesiastical  Autho- 
rity.']— That  is,  without  canonical  institution  (a). 

So  intruded  into  a  Church  or  Prebend  by  himself.]—* 
That  is,  without  lay  power,  and  without  violence  (ar). 
Or  by  Lay  Power."] — And  the  same  it  is,  if  done  by 

(0  Boniface,  Lind.  319.  (u)  Id.  (x)  Id. 
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Constitution  of  clerical  power,  such  as  is   not   ordinary  nor  authorita- 

BonifMe-         tive  (y). 

Shall  be  excommunicated  in  due  Form  of  Law.] — 
Namely,  preceded  by  a  canonical  monition  to  go  away  and 
quit  the  premises  (z). 

Time  being  allowed  for  his  being  beyond  Sea.] — 
Which  is  arbitrary ;  respect  being  had  of  the  place  and  of 
the  distance  (a). 

And  the  Church  or  Prebend  in  which  such  Intrusion 
shall  be  made,  shall  be  put  under  an  Ecclesiastical  Inter- 
dict]— Whereupon  in  such  church  especially  interdicted 
divine  service  cannot  be  performed.  When  a  whole  place 
is  interdicted,  this  is  called  a  general  interdict  (b). 

Our  Lord  the  King  shall  be  admonished.] — This  canon 
was  made  in  the  time  of  King  Henry  the  Third.  And 
we  may  observe,  says  Dr.  Burn,  to  what  height  the  eccle- 
siastical authority  was  exalted  at  that  time.  But  this  part 
of  the  canon,  denouncing  judgments  against  the  king,  was 
never  in  force,  being  against  the  common  law  of  the  realm, 
and  the  prerogative  royal. 

Constitution  of      A  third  constitution  provides  thus  :  * 

Othobon.  «  Jf  0  patron,  ecclesiastical  or  secular,  shall  presume  to 

present  any  one  to  a  church  in  which  he  hath  the  right  of 
patronage,  unless  he  have  probable  notice  of  its  vacancy ; 
in  which  case,  although  he  may  present  to  prevent  the 
inconvenience  of  a  lapse,  yet  the  prelate  to  whom  the  in- 
stitution appertainetn,  shall  by  no  means  presume  to 
admit  or  institute  the  person  presented,  unless  it  appear 
to  him  that  the  rector  is  dead,  or  that  the  church  is  other- 
wise become  legally  void.  And  it  shall  not  be  sufficient 
that  the  same  shall  appear  to  him  otherwise  than  by  the 
bodily  presence  of  the  person  dead  or  resigning  or  other- 
wise demising;  or  if  he  be  absent,  then  by  sentence  of  the 
bishop  of  the  diocese  in  whose  city  or  diocese  he  is  said 
to  have  died  or  otherwise  demised,  or  at  least  by  letters  of 
some  other  authentic  person,  sealed  with  one  or  more 
authentic  seal  or  seals,  by  a  public  instrument,  or  by 
proper  witnesses  sworn  and  above  all  exception,  by  whom 
a  sufficient  and  open  testimony  shall  be  given  as  the  law 
requireth,  not  only  of  their  belief  but  of  their  knowledge ; 
ana  if  any  person  shall  in  fact  be  instituted,  or  more  pro- 
perly intruded,  into  any  church,  contrary  to  the  premises, 
such  institution  shall  be  invalid  and  of  no  force,  nor  shall 
any  right  accrue  to  him  thereby,  although  perhaps  after- 
fa)  Boniface.  Lind.  319.  (a)  Id.  320. 
(*)  Id.                                              (6)  Id. 
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wards  it  may  appear  that  the  church  at  the  time  of  such 
institution  was  really  void.  And  if  it  shall  afterwards 
appear  that  the  former  rector  is  living,  either  by  his  ap- 
pearing in  person,  or  by  authentic  letters  or  public  instru- 
ment, or  proper  witnesses,  as  well  the  prelate  institut- 
ing as  he  who  shall  be  so  instituted  shall  be  bound  to 
restore  to  such  rector  the  whole  fruits,  damages,  and  ex- 
penses incurred  thereby,  the  payment  of  the  one  being  no 
discharge  to  the  other.  And  because  a  pecuniary  punish- 
ment is  not  sufficient  where  there  is  a  spiritual  offence, 
the  prelate  who  shall  institute  contrary  hereunto  shall 
nevertheless  from  the  time  of  such  offence  be  suspended 
from  the  collation,  institution,  or  presentation  of  any  bene- 
fices whatsoever,  until  possession  of  the  church  be  re- 
stored to  the  rector  aforesaid :  adding,  moreover,  that  if 
after  it  shall  appear  as  aforesaid  that  the  rector  is  living, 
the  church  shall  not  be  restored  to  him,  but  contrariwise 
the  intruder  shall  persist  in  his  rebellion  for  three  months ; 
besides  the  punishments  aforesaid  he  shall  for  ever  be  de- 
prived ipso  facto  of  all  the  benefices  which  he  hath  in  the 
kingdom,  and  shall  be  for  ever  disabled  to  accept  that 
benefice  which  he  hath  so  detained,  whensoever  »or  how- 
soever it  shall  be  vacant ;  and  if  he  have  no  benefice  he 
shall  for  ever  be  disabled  to  hold  any  benefice  whatsoever 
in  that  diocese  which  he  hath  so  wickedly  disturbed.  And, 
moreover,  when  probable  notice,  otherwise  than  by  the 
aforesaid  means,  of  the  avoidance  of  a  phurch  or  benefice, 
shall  come  to  any  archbishop  or  bishop  unto  whom  the 
collation  thereof  belongeth,  and  he  doth  collate  to  that 
church  or  benefice,  fearing  lest  a  lapse  should  incur,  yet 
he  shall  not  deliver,  nor  suffer  to  be  delivered,  the  corporal 
possession  of  that  church  or  benefice,  until  proof  of  the 
avoidance  shall  be  made  in  the  manner  aforesaid;  nor 
shall  he  to  whom  the  collation  is  made  presume  to  enter 
upon  the  possession  by  his  own  or  any  other  authority; 
and  if  an  archbishop  or  bishop  shall  do  contrary  here- 
unto, he  shall  be  subject  to  the  penalties  aforesaid ;  and  if 
he  to  whom  the  collation  is  made  shall  take  possession 
contrary  to  the  premises,  he  shall  for  ever  be  deprived  of 
that  church  or  benefice,  and  nevertheless  be  subject  to  the 
other  penalties  aforesaid"  (c). 

"  One  might  wonder,"  it  has  been  observed, "  at  first  sight 
what  should  make  these  two  Cardinals  Otho  and  Othobon, 
and  also  the  aforesaid  Archbishop  Boniface,  who  were  all 
foreigners,  such  zealous  asserters  of  the  properties  of  the 

(c)  Othobon,  Athon,  96. 
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Constitution  of  "  English  clergy.  We  find  no  constitutions  of  our  own  native 
Othobon.  prelates  that  express  such  a  concern  upon  this  head.    But 

the  truth  seems  to  be  this  :  these  provisions  were  made  in 
behalf  of  absent  clergymen.  The  chief  occasion  of  the 
long  absence  of  clergymen  was  their  going  to  Rome  to 
attend  appeals,  to  procure  dispensations  or  indulgences,  to 
obtain  preferment,  or  out  of  devotion  to  the  apostolic  see, 
or  else  they  were  foreigners  who  never  came  here  at  all. 
It  was  much  to  the  advantage  of  the  pope  and  city  of 
Rome,  that  the  travels  of  the  clergy  thither,  and  their  long 
stay  there,  should  be  encouraged,  and  other  absentees  be 
tolerated  and  dispensed  withal.  And  tfuly,  by  these  con- 
stitutions, their  rights  were  better  secured  in  their  absence 
than  they  would  have  been  by  their  being  present  and 
keeping  residence  "  (d). 
Constitution  of  "  AD  clerks,  who  shall  procure  themselves  to  be  pre- 
Stntford.  sented  or  collated  to  dignities,  parsonages,  offices,  or  pre- 
bends, or  other  ecclesiastical  benefices  whatsoever,  being 
full  and  possessed  in  fact  by  others ;  and  shall  directly  or 
indirectly  by  virtue  of  the  writs  of  quare  non  admisit,  or 
quare  impedit,  or  other  such  like,  prosecute  the  bishops  or 
others  in  the  secular  courts,  without  any  mention  made  in 
the  said  writs  of  the  possessors  of  the  benefices,  and  with- 
out such  possessors  being  regularly  removed  (although 
they  have  been  cited) ;  unless  they  first  cause  an  inquisi- 
tion to  be  made  concerning  the  cause  of  the  pretended 
vacancy  by  mandate  of  the  ordinary,  and  the  possessors 
to  be  canonically  removed  by  competent  judges  ecclesias- 
tical; shall  ipso  facto  incur  the  sentence  of  the  greater 
excommunication,  and  as  being  so  excommunicate  shall 
in  no  wise  be  admitted  to  such  benefices,  but  shall  be 
deemed  for  ever  disabled  to  hold  the  same.  And  if  con- 
trary to  the  premisses,  any  one  be  instituted  or  admitted 
into  a  benefice  possessed  by  another  de  facto,  such  insti- 
tution or  admission  shall  be  void  in  law.  And  whosoever 
shall  so  institute  or  admit,  by  his  own  right  or  by  delega- 
tion, any  person  so  presented  or  collated,  into  a  benefice 
possessed  by  another,  the  possessor  not  being  first  re- 
moved by  a  sufficient  authoritative  sentence  in  the  eccle- 
siastical court,  he  shall  be  suspended  from  his  office  and 
benefice  till  satisfaction  be%made  to  the  possessor  for  the 
whole  damage  which  he  shall  sustain.  And  if  the  clerk 
so  instituted  or  admitted  shall  suffer  himself  to  be  inducted 
contrary  to  the  premisses  into  a  benefice  possessed  by  an- 
other, he  shall  be  deemed  an  intruder,  and  shall  incur 

(d)  Johns.  Othob. 
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ipso  facto  the  penalties  of  intrusion  contained  in  the  con- 
stitution of  Othobon,  and  the  other  penalties  inflicted  by 
the  canons  and  holy  fathers.  Nevertheless  by  the  pre- 
misses we  do  not  intend  to  derogate  from  the  power  of  . 
the  ordinary;  but  that  he  may  collate  to  the  benefices 
which  he  has  a  right  to  collate  unto,  howsoever  possessed 
by  others  de  facto  and  not  de  jure ;  nor  to  restrain  the 
persons  receiving  collations  of  such  benefices  "  (e). 

Possessed  in  fact  by  Others.] — Although  not  dejure; 
because  perhaps  the  incumbent  has  not  a  just  title  (f\ 

When  an  intruder  gets  possession  and  holds  it  by  a  Writ  devi 
strong  hand  and  great  power  of  the  laity,  vi  et  armis,  laicdremo- 
against  the  spiritual  authority,  such  force  is  removable  by  vend*9 
the  writ  de  vi  laicd  removendd.     Which  writ  was  usually 
issued  upon  a  certificate  of  the  bishop  into  chancery  touch- 
ing such  force  and  resistance ;  but  might  also  be  obtained 
upon  a  surmise  made  by  him  that  is  immediately  grieved. 
But  by  this  writ  the  sheriff  was  not  to  remove  the  incum- 
bent who  is  in  possession  of  the  church,  whether  the 
possession  be  of  right  or  wrong,  but  only  to  remove  the 
force  and  to  leave  the  incumbent  to  be  removed  by  other 
legal  means  (j).     See  on  this  subject  the  case  of  Ex  parte 
Jenkins  (A). 

When  a  stranger  that  has  no  right  presents  to  a  church  Usurpation, 
and  his  clerk  is  admitted  and  instituted,  he  is  said  to  be 
an  usurper,  and  the  wrongful  act  that  he  has  done  is  called 
an  usurpation.  This  is  the  definition  given  by  Lord 
Coke ;  and  with  regard  to  the  first  step  towards  an  usur- 
pation which  he  there  mentions,  viz.,  presenting,  it  is  to 
be  observed,  that  a  presentation  made  by  a  stranger,  if  it 
be  void  in  law  (as  in  the  case  of  simony,  or  of  a  presenta- 
tion to  a  donative,  or  to  a  church  that  is  full),  makes  no 
usurpation  against  the  rightful  patron  ;  as  neither  does  a 
presentation  where  between  the  usurper  and  the  person 
upon  whom  the  usurpation  is  made  there  is  privity  in 
blood,  as  in  the  case  of  coparceners ;  or  privity  in  the 
estate,  as  between  lessor  ana  lessee,  grantor  and  grantee, 
joint-tenants,  and  tenants  in  common.  In  none  of  these 
cases  is  the  act  of  presenting  the  foundation  or  commence- 
ment of  what  the  law  calls  an  usurpation.  And  as  to  the 
second  step  mentioned  in  the  aforesaid  definition  (viz., 
being  admitted  and  instituted),  it  must  be  an  admission 
upon  a  presentation  made ;  and  by  consequence  not  a  col- 
lation by  the  bishop,  nor  the  institution  of  a  clerk  who, 
pretending  himself  to  be  patron  of  a  church  that  is  void, 

(e)  Stratford,  Lind.  144.  (g)    Vid*  tmpra,  p.  478. 

(/)  Ibid.  {h)  2  L.  Ji.,  P.  C.  App.  258. 

P.      VOL.  I.  LL 
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Usurpation*      prays  the  ordinary  to  admit  and  institute  him,  and  (with- 
out a  presentation  in  form)  obtains  institution  (t). 

Also  it  is  said  that  no  usurpation  in  time  of  war  puts 
the  right  patron  out  of  possession,  albeit  the  incumbent 
come  in  by  institution  and  induction;  and  time  of  war 
does  not  only  give  privilege  to  them  that  be  in  war,  but  to 
all  others  within  the  kingdom ;  and  although  the  admission 
and  institution  be  in  time  of  peace,  yet  if  the  presentment 
were  in  time  of  war,  it  puts  not  the  right  patron  out  of 
possession^). 

And  the  reason  of  this  seems  to  have  been  because 
anciently  in  the  time  of  war  the  courts  were  shut  up,  so 
that  the  true  patron  might  not  have  an  opportunity  to 
bring  his  quare  impedit  within  the  six  months. 

For  to  complete  an  usurpation,  the  usurper  must  be  in 
peaceable  possession  for  six  months.  At  the  common 
law,  if  a  stranger  had  presented  his  clerk,  and  he  had  been 
admitted  and  instituted  to  a  church  whereof  any  subject  had 
been  lawful  patron  ;  the  patron  had  no  other  remedy  to  re- 
cover his  advowson  but  a  writ  of  right  of  advowson,  wherein 
the  incumbent  was  not  to  be  removed ;  and  the  reason  of 
this  was— 1.  To  the  intent  that  the  incumbent  might 
quietly  intend  and  apply  himself  to  his  spiritual  charge  ; 
and  2.  The  law  intended  that  the  bishop  that  had  the  cure 
of  souls  within  his  diocese  would  admit  and  institute  an 
able  man  for  the  discharge  of  the  pastoral  duty,  and  that 
the  bishop  would  do  right  to  every  patron  within  his  dio- 
cese. But  since  the  statute  of  13  Edw.  1,  st.  1,  c.  5,  to 
enable  the  usurper  to  plead  plenarty  against  the  true 
patron,  so  as  to  debar  him  absolutely  of  that  turn,  it  is  not 
enough  that  the  usurper  do  present  duly  and  his  presentee 
be  admitted,  instituted  and  inducted,  but  also  that  the 
church  has  been  full  by  the  space  of  six  months,  and  no 
writ  brought  to  recover  the  presentation ;  for  within  the 
six  months  the  patron  may  bring  his  action  of  quare  im- 
pedit, and  recover  his  presentment  and  possession  of  the 
advowson ;  but  if  this  action  be  not  brought  within  the 
six  months  the  incumbent  is  in  for  life,  and  the  usurpation 
complete  (/). 

And  heretofore,  if  an  usurper  presented,  and  the  clerk 
was  instituted  and  inducted,  and  the  true  patron  did  not 
brin^  his  quare  impedit  within  six  months,  in  some  cases 
he  did  not  only  lose  his  turn  for  that  time,  but  his  presen- 
tation was  gone  for  ever  (m).  # 

(t)    Gibs.  782.  (m)  Wats.  c.  7.    See  AMy  v. 

(Jc)  1  Inst.  249 ;  Wats.  c.  20.        White,  Lord  Raym.  954. 
(I)    Vide  mpra,  p.  464. 
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But  now  by  7  Ann.  c.  18,  it  is  enacted,  that  no  usurpa- 
tion upon  any  avoidance  in  any  church,  vicarage,  or  other 
ecclesiastical  promotion,  shall  displace  the  estate  or  interest 
of  any  person  entitled  to  the  advowson  or  patronage 
thereof,  or  turn  it  to  a  right ;  but  he  that  would  have  had 
a  right  if  no  usurpation  had  been,  may  present  or  maintain 
his  quare  impedit  upon  the  next  or  any  other  avoidance  (if 
disturbed)  notwithstanding  such  usurpation  (n). 

Spoliation  is  a  writ  obtained  by  one  of  the  parties  in  a  Spoliation, 
suit,  suggesting  that  his  adversary  (spoliavit)  has  wasted 
the  fruits  or  received  the  same  to  the  prejudice  of  him  who 
sues  out  the  writ  (0). 

And  a  cause  of  spoliation  shall  be  tried  in  the  spiritual 
court,  and  not  in  the  temporal.  And  this  suit  lies  for  one 
incumbent  against  another,  where  they  both  claim  by  one 
patron,  and  where  the  right  of  the  patronage  does  not 
come  in  question  or  debate.  As  if  a  parson  were  created 
a  bishop,  and  had  a  dispensation  to  keep  his  benefice,  and 
afterwards  the  patron  presented  another  incumbent,  who 
was  instituted  and  inducted,  the  bishop  might  have  against 
that  incumbent  a  spoliation  in  the  spiritual  court,  because 
they  claimed  both  by  one  patron,  and  the  right  of  the 
patronage  did  not  come  in  debate,  and  because  the  other 
incumbent  came  to  the  possession  of  the  benefice  by  the 
course  of  the  spiritual  law  :  that  is  to  say,  by  institution 
and  induction  ;  so  that  he  has  colour  to  have  it,  and  to  be 
parson  by  the  spiritual  law ;  for  otherwise,  if  he  be  not 
instituted  and  inducted,  spoliation  lies  not  against  him,  but 
rather  some  action  at  common  law  (27). 

So  it  is  also  where  a  parson  who  has  a  plurality  accepts 
another  benefice,  by  reason  whereof  the  patron  presents 
another  clerk,  who  is  instituted  and  inducted.  Now  the 
one  of  them  may  have  a  spoliation  against  the  other,  and 
then  shall  come  in  debate  whether  he  has  a  sufficient 
plurality  or  not.     And  so  it  is  case  of  deprivation  (y). 

The  same  law  is,  where  one  tells  the  patron  that  his 
clerk  is  dead,  whereupon  he  presents  another ;  there  the 
first  incumbent,  who  was  supposed  to  be  dead,  may  have  a 
spoliation  against  the  other.  And  so  in  divers  other  like 
cases  (r). 

If  a  patron  presents  a  clerk  unto  an  advowson  who  is 
instituted  and  inducted,  and  afterwards  another  man  pre- 
sents another  clerk  to  the  same  advowson,  who  is  also 

(n)  See  p.  462,  supra,  (p)  Terms  of  the  Law. 

(o)  1  Ought.  13.  (q)  Ibid. 

(r)  Ibid. 
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Spoliation.        instituted  and  inducted  ;  there  one  of  them  shall  not  have 

a  spoliation  against  the  other,  if  he  disturb  him  of  the 
church,  or  do  take  away  the  fruits  thereof,  because  the 
right  of  the  patronage  comes  in  debate  in  the  spiritual  court 
which  of  the  patrons  has  a  right  to  present.  And  there- 
fore in  that  case,  if  one  of  them  sue  a  spoliation  against  the 
other,  he  shall  have  prohibition  unto  the  spiritual  court, 
and  no  consultation  snail  be  granted  for  the  cause  afore- 
said (j). 

Wnen  spoliation  is  brought  to  try  which  of  two  persons 
instituted  is  the  rightful  incumbent  of  a  parsonage  or  vica- 
rage,  or  after  .sentence  given  against  one  of  fie  parties 
who  has  appealed ;  it  is  usual  for  the  ecclesiastical  judge, 
at  the  petition  of  either  of  the  parties,  to  decree  that  the 
fruits  of  the  church  be  sequestered,  and  to  commit  the 
power  of  collecting  them  to  the  churchwardens  or  some 
others  of  the  same  parish,  first  taking  bond  of  such  per- 
sons, whereby  they  shall  be  obliged  to  collect  and  keep  the 
fruits  for  the  use  of  him  that  shall  be  found  to  have  the 
right,  and  to  render  a  just  account  when  called  thereunto. 
And  the  judge  is  also  wont  to  appoint  some  minister  to 
serve  the  cure,  for  the  time  that  the  controversy  shall 
depend;  and  to  command  those  to  whom  the  sequestration 
is  committed,  to  allow  such  salary  as  he  shall  assign  out  of 
the  profits  of  the  church,  to  the  parson  that  he  orders  to 
attend  the  cure.  And  after  the  suit  is  determined,  the 
sequestration  is  to  be  taken  off,  and  the  profits  collected 
to  be  restored  to  him  that  prevails  at  law ;  to  wit,  in  specie, 
if  they  remain  so,  or  if  not,  the  value  of  them  (f). 

« 
(*)  F.  N.  B.  86.  (0  Wats.  c.  30. 
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CHAPTEK  XIII. 

THE  RESIGNATION  OF  BENEFICES. 

In  this  chapter  the  grave  subject  of  the  resignation  of  an 
office  or  benefice  by  a  priest  is  considered  (a;. 

A  resignation  is  where  a  parson,  vicar,  or  other  bene-  Resignation, 
ficed  clergyman,  voluntarily  gives  up  and  surrenders  his  wnat* 
charge  and  preferment  to  those  from  whom  he  received  the 
same  (i). 

That  ordinary  who  has  the  power  of  institution  has  To  whom  to  be 
power  also  to  accept  of  a  resignation  made  of  the  same  ***&*• 
church  to  which  he  may  institute;  and  therefore  the 
respective  bishop  or  other  person,  who,  either  by  patent 
under  him,  or  by  privilege  or  prescription,  has  the  power 
of  institution,  are  the  proper  persons  to  whom  a  resigna- 
tion ought  to  be  made(e).  And  yet  a  resignation  of  a 
deanery  in  the  king's  gift  may  be  made  to  the  king,  as  of 
the  deanery  of  Wells ;  and  some  hold,  that  the  resigna- 
tion may  well  be  made  to  the  king  of  a  prebend  that  is 
no  donative ;  but  others,  on  the  contrary,  have  held,  that 
a  resignation  of  a  prebend  ought  to  be  made  only  to  the 
ordinary  of  the  diocese,  and  not  to  the  king,  as  supreme 
ordinary,  because  the  king  is  not  bound  to  give  notice  to 
the  patron  (as  the  ordinary  is)  of  the  resignation ;  nor  can 
the  King  make  a  collation  by  himself  without  presenting 
to  the  bishop,  notwithstanding  his  supremacy  (d). 

And  resignation  can  only  be  made  to  a  superior :  this 
is  a  maxim  in  the  temporal  law,  and  is  applied  by  Lord 
Coke  to  the  ecclesiastical  law,  when  he  says,  that  therefore 
a  bishop  cannot  resign  to  the  dean  and  chapter  (e),  but  it 
must  be  to  the  metropolitan,  from  whom  he  received  con- 
firmation and  consecration  (f). 

And  it  must  be  made  to  the  next  immediate  superior, 

(a)  The  resignation  of  bishops  c.  4  ;  Fairchild  v.  Gair,  Dyer's 
has    been    already    considered  ;      Rep.  294  (a),  n.  6. 

see  pp.  102 — 107,  supra.    A  bill         (c)  "  Ad  eum  fieri  debet  re- 
is  now  (March,  1872)  before  par-  nunciatio  ad  quem  spectat  con- 
liament    for  the  resignation  of  firmatio."    Inst.  J.  C.  i.  19. 
deans  and  canons ;  which,  if  it  (d)  2  Roll.  Abr.  358 ;  Wats, 
becomes  law,  will    be    noticed  c.  4. 
later.  («)  I  Roll.  Rep.  137. 

(b)  Deg.  p.  1,  c.  14.  See  Wats.         (/)  Gibs.  822. 
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To  whom  to  be 
made. 


Whether  it 
most  be  made 
in  person. 


Most  be  abso- 
lute and  not 
conditional. 


and  not  to  the  mediate  ;  as  of  a  church  presentative,  to 
the  bishop  and  not  to  the  metropolitan  (g). 

But  donatives  are  not  resignable  to  the  ordinary,  but  to 
the  patron  who  has  power  to  admit  (A). 

And  if  there  be  two  patrons  of  a  donative,  and  the  in- 
cumbent resign  to  one  of  them,  it  is  good  for  the  whole  (t). 

Regularly,  resignation  must  be  made  in  person,  and  not 
by  proxy.  There  is,  indeed,  a  writ  in  the  register,  entitled, 
Liter  a  procuratoria  ad  resignandum,  by  which  the  person 
constituted  proctor  was  enabled  to  do  all  things  necessary 
to  be  done  m  order  to  an  exchange  ;  and  of  these  things, 
resignation  was  one.  And  Lindwood  supposes  that  any 
resignation  may  be  made  by  proctor,  and  herewith  the 
canon  law  agrees  (A).  But  in  practice  there  is  no  way  (as 
it  seems)  of  resigning,  but  either  to  do  it  by  personal 
appearance  before  the  ordinary,  or  at  least  to  do  it  else- 
where before  a  public  notary,  by  an  instrument  directed 
immediately  to  the  ordinary,  and  attested  by  the  said 
notary,  in  order  to  be  presented  to  the  ordinary  by  such 
proper  hand  as  may  pray  his  acceptance.  In  which  case 
the  person  presenting  the  instrument  to  the  ordinary 
does  not  resign  nomine  procurator™,  as  proctors  do,  but 
only  presents  the  resignation  of  the  person  already  made(/). 

In  the  case  of  Heyes  v.  Exeter  College,  Oxford  (m),  the 
defendant  Vye,  by  an  instrument  in  the  usual  form, 
attested  by  a  notary  public,  and  directed  to  the  Bishop  of 
Exeter,  expressed  his  resignation  of  the  vicarage  of  M er- 
thoe,  in  the  county  of  Devon,  and  two  other  notaries 
public  were  constituted  by  him  as  his  proctors  to  exhibit 
the  same  to  the  bishop.  The  instrument  was  sent  by  the 
post  to  the  bishop,  who  merely  indorsed  it,  and  signed  a 
memorandum  of  his  acceptance  of  the  resignation,  which 
was  held  to  be  sufficient,  though  no  public  act. 

A  collateral  condition  may  not  be  annexed  to  the  resig- 
nation, no  more  than  an  ordinary  may  admit  upon  condi- 
tion, or  a  judgment  be  confessed  upon  condition,  which  are 
judicial  acts(/i). 

For  the  words  of  resignation  have  always  been  pure, 
sponte,  absolute  et  simpliciter,  to  exclude  all  indirect  bar- 
gains, not  only  for  money  but  for  other  considerations. 
And  therefore  in  Gay  torts  case,  in  24  Eliz.,  where  the 
resignation  was  to  the  use  of  two  persons  therein  named, 


(g)  2  Roll.  Abr.  358. 
(h)  Gibs.  822. 
(t)  Deg.  p.  1,  c.  14. 
(k)  Inst.  J.  C.  i.  9. 


(I)  Gibs.  822;  Deg.p.1,c.l4; 
Wats.  c.  4. 
(m)  12  Ves.  336. 
(n)  Wats.  c.  4. 
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and  further  limited  with  this  condition,  that  if  one  of  the 
two  was  not  admitted  to  the  benefice  resigned  within  six 
months,  the  resignation  should  be  void  and  of  none  effect; 
such  resignation,  bv  reason  of  the  condition,  was  declared 
to  be  absolutely  void(o). 

But  where  the  resignation  is  made  for  the  sake  of 
exchange  only,  there  it  admits  of  this  condition,  viz.,  if 
the  exchange  shall  take  full  effect,  and  not  otherwise, 
as  appears  by  the  form  of  resignation  which  is  in  the  regis^ 
tern?). 

If  two  parsons  obtain  licence  from  the  ordinary  to 
exchange  tneir  benefices,  the  exchange  must  be  fully  exe- 
cuted by  both  parties  during  their  lives,  otherwise  all  pro- 
ceedings are  void  (y). 

By  a  constitution  of  Othobon,  "  Whereas  sometimes  a 
man  resigns  his  benefice  that  he  may  obtain  a  vacant  see, 
and  bargains  with  the  collator,  that  if  he  be  not  elected  to 
the  bishopric,  he  shall  have  his  benefices  again,  we  do 
decree,  that  they  shall  not  be  restored  to  him,  but  shall 
be  conferred  upon  others,  as  lawfully  void ;  and  if  they  be 
restored  to  him,  the  same  shall  be  of  no  effect ;  and  he 
who  shall  so  restore  him,  after  they  have  been  resigned 
into  his  hands,  or  shall  institute  the  resigner  into  them 
again,  if  he  is  a  bishop  he  shall  be  suspended  from  the  use 
of  his  dalmatic  and  pontificals,  and  if  he  is  an  inferior 
prelate  he  shall  be  suspended  from  his  office,  until  he  shall 
think  fit  to  revoke  the  same  "  (r). 

No  resignation  can  be  valid,  till  accepted  by  the  proper  Must  be 
ordinary ;  that  is,  no  person  appointed  to  a  cure  of  souls  accepted  by 
can  quit  that  cure,  or  discharge  himself  of  it,  but  upon  !^i£?2?r 
good  motives,  to  be  approved  b>  the  superior  who  com-  0t*nar7- 
mitted  it  to  him,  for  it  may  be  he  would  quit  it  for  money, 
or  to  live  idly,  or  the  like.     And  this  is  the  law  temporal 
as  well  as  spiritual,  as  appears  by  that  plain  resolution 
which  has  been  given,  that  all  presentations  made  to  bene- 
fices resigned  before  such  acceptance  are  void.     And  there 
is  no  pretence  to  say,  that  the  ordinary  is  obliged  to  accept, 
Bince  the  law  has  appointed  no  known  remedy,  if  he  will 
not  accept  any  more  than  he  will  not  ordain  (s). 

Lindwood  makes  a  distinction  in  this  case,  between  a 
cure  of  souls  and  a  sinecure.  The  resignation  of  a  sine- 
cure, he  thinks,  is  good  immediately,  without  the  superior's 
consent,  because  none  but  he  that  resigns  has  interest  in 

(o)  God.  277  ;  Gibs.  821 ;  1  74  B ;  Hob.  152 ;  3  Wils.  495. 
Still.  334.  (r)  Atbon,  134. 

(p)  Gibs.  821.  (*)  Gibs.  822 ;  1  Still.  334. 

(q)  See  Reg.  f.  306  B ;  2  Rep. 


520 


ORDERS  AND  OFFICES  OF  THE  CHURCH. 


Must  be 
accepted  by 
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Ordinary  may 
accept  or  refuse 
a  resignation. 


that  case,  but  where  there  is  a  cure  of  souls  it  is  otherwise, 
because  not  he  only  has  interest,  but  others  also  unto 
whom  he  is  bound  to  preach  the  word  of  God  i  wherefore 
in  this  case  it  is  necessary  that  there  be  the  ratification  of 
the  bishop,  or  of  such  other  person  as  has  power  by  right 
or  custom  to  admit  such  resignation  (t). 

Thus,  in  the  case  of  The  Marchioness  of  Rockingham  v. 
Griffith  (1755)(«),  Dr.  Griffith  being  possessed  of  the  two 
rectories  of  Leythley  and  Thurnsco,  in  order  that  he  might 
be  capacitated  to  accept  another  living  which  became  vacant, 
the  rectory  of  Handsworth,  executed  an  instrument  of  resig- 
nation of  the  rectory  of  Leythley  aforesaid,  before  a  notary 
public,  which  was  tendered  to  and  left  with  the  Archbishop 
of  York,  the  ordinary  of  the  place  within  which  Leythley 
is  situate.  It  was  objected,  that  here  does  not  appear  to 
have  been  any  acceptance  of  the  resignation  by  the  arch- 
bishop, and  that  without  his  acceptance  the  said  rectory  of 
Leythley  could  not  become  void.  And  it  was  held  by  the 
lord  chancellor  clearly  that  the  ordinary's  acceptance  of 
the  resignation  is  absolutely  necessary  to  make  an  avoid- 
ance ;  but  whether  in  this  case  there  was  a  proper  resig- 
nation and  acceptance  thereof,  he  reserved  for  further 
consideration ;  and  in  the  meantime  recommended  it  to  the 
archbishop  to  produce  the  resignation  in  court  Afterwards 
the  cause  came  on  again  to  be  heard,  and  the  resignation 
was  then  produced,  but  the  counsel  for  the  executors  of 
the  late  marquis  declaring  that  they  did  not  intend  to  make 
any  further  opposition,  the  lord  chancellor  gave  no  opinion 
upon  the  resignation,  or  the  effect  of  it;  but  in  the  course 
of  the  former  argument,  he  held,  that  the  acceptance  of  a 
resignation  by  the  ordinary  is  necessary  to  make  it  effec- 
tual, and  that  it  is  in  the  power  of  the  ordinary  to  accept  or 
refuse  a  resignation. 

And  in  the  case  of  Hesket  v.  Grey  (28  Geo.  2)  (r), 
where  a  general  bond  of  resignation  was  put  in  suit,  and  the 
defendant  pleaded  that  he  offered  to  resign,  but  the  ordi- 
nary woula  not  accept  the  resignation,  the  Court  of  King's 
Bench  were  unanimously  of  opinion,  that  the  ordinary  is 
a  judicial  officer,  and  is  intrusted  with  a  judicial  power 
to  accept  or  refuse  a  resignation  as  he  thinks  proper :  and 
judgment  was  given  for  the  plaintiff. 

Whether  the  ordinary  may  refuse  to  accept  a  resigna- 
tion without  assigning  any  cause,  or  whether  in  such  case 
he  may  be  compelled  to  assign  a  sufficient  cause,  is  un- 
decided. 


(0  Gibs.  823.  (u)  4  Bac.  Abr.  472.  (r)  Ambler,  268. 


ation 
incur. 
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After  acceptance  of  the  resignation,  lapse  shall  not  run  From  what 
but  from  the  time  of  notice  given ;  it  is  true,  the  church  is  time  lapse  after 
void  immediately  upon  acceptance,  and  the  patron  may  JtSffi* 
present  if  he  please ;  but  as  to  lapse,  the  general  rule  that 
is  here  laid  down  is  the  unanimous  doctrine  of  all  the 
books.  Insomuch  that  if  the  bishop  who  accepted  the 
resignation,  dies  before  notice  given,  the  six  months  shall 
not  commence  till  notice  is  given  by  the  guardian  of  the 
spiritualities,  or  by  the  succeeding  bishop,  with  whom  the 
act  of  resignation  is  presumed  to  remain  {to). 

By  31  Eliz.  c.  6,  s.  7,  If  any  incumbent  of  any  benefice  Corrupt 
with  cure  of  souls  shall  corruptly  resign  the  same ;  or  cor-  resignation., 
ruptly  take  for  or  in  respect  of  the  resigning  the  same, 
directly  or  indirectly,  any  pension,  sum  of  money,  or  other 
benefit  whatsoever :  as  well  the  giver,  as  the  taker,  of  any 
such  pension,  sum  of  money,  or  other  benefit  corruptly, 
shall  lose  double  the  value  of  the  sum  so  given,  taken 
or  had ;  half  to  the  queen,  and  half  to  him  that  shall  sue 
for  the  same  in  any  of  her  Majesty's  courts  of  record. 

Any  Pension.] — Before  this  statute,  the  bishop,  in 
cases  of  resignation,  might,  and  did  frequently,  assign  a 
pension  during  life,  out  of  the  benefice  resigned,  to  the 
person  resigning  (x). 

And  by  26  Hen.  8,  c.  3,  for  payment  of  first  fruits  and 
tenths,  it  was  enacted  by  sect.  18,  that  incumbents  charged 
with  pensions  payable  to  their  predecessors  during  their 
lives,  should  deduct  the  tenth  part  thereof  out  of  such  pay- 
ment, inasmuch  as  they  were  charged  by  the  said  act  to 
pay  the  tenths  of  their  whole  living  unto  the  king. 

And  by  sect.  19  it  was  provided,  that  no  pension  there- 
after should  be  assigned  by  the  ordinary,  or  by  any  other 
manner  of  agreement  by  collateral  security  or  otherwise, 
upon  any  resignation  of  any  dignity,  benefice  or  promotion 
spiritual,  above  the  value  of  the  third  part  of  the  dignity, 
benefice  or  promotion  spiritually  resigned. 

By  the  order  of  the  24th  of  July,  1857,  mentioned  Instrument  of 
above  (y),  where  an  instrument  of  resignation  is  drawn  by  raignation. 
the  bishop's  secretary,  his  fee  is  one  guinea. 

General  resignation  bonds  will  be  noticed  hereafter  in 
connection  with  simony. 

On  the  13th  of  July,  1871,  was  passed  an  act  to  enable  34  &  35  Vict 
clergymen  permanently  incapacitated  by  illness  to  resign  °*  **• 
their  benefices  with  provision  of  pensions  (34  &  35  Vict, 
e.  44). 

The  first  part  of  the  statute  relates  to  the  title,  deSni- 

(w)  Gibs.  823.        (*)  Gibs.  822.        (y)  Page  475,  supra. 
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34  &  86  Vict    tion  of  terms,  limitation  of  its  extent  and  exemption  from 
c»  **•  penalties  of  certain  former  statutes,  sects.  1—4. 

The  second  part  relates  to  the  mode  of  putting  in  force 
the  provisions  of  the  statute,  sects.  5 — 9,  12,  18. 

Tne  third  part  relates  to  charging  the  pension  upon  the 
benefice,  sects.  10,  11,  14,  15. 

The  fourth  part  relates  to  the  expenses  and  costs,  sects. 
16,  17. 

I. 

Sect.  1.  "  This  act  may  be  cited  for  all  purposes  as 
'  The  Incumbents'  Resignation  Act,  1871.' " 

Sect.  2.  "  Except  where  otherwise  controlled  by  the 
context,  the  followmg  terms  shall  in  this  act  have  the  fol- 
lowing meanings ;  (namely,) 

The  term  *  benefice'  shall  comprehend  all  rectories 
with  cure  of  souls,  vicarages,  new  vicarages,  perpe- 
tual curacies,  donatives,  endowed  public  chapels, 
Sarochial  chapelries  and  chapelries  with  or  without 
istricts  annexed  or  belonging  to  them : 
The  term  '  bishop '  shall,  with  reference  to  any  bene- 
fice, mean  the  bishop  or  archbishop  for  the  time  being 
within  whose  diocese  such  benefice  is  locally  situate, 
and  during  the  vacancy  of  any  episcopal  see  the  term 
'  bishop '  shall  mean  the  archbishop  of  the  province  in 
which  such  see  is  comprehended : 
The  term '  patron '  shall,  with  reference  to  any  benefice, 
mean  the  person  or  persons  or  corporation  who,  in 
case  such  benefice  were  vacant,  would  be  entitled  to 

E  resent  thereto ;  but  if  the  right  to  present  to  such 
enefice  shall  be  vested  in  different  persons  or  cor- 
porations, whether  jointly  or  by  way  of  alternate  pre- 
sentations, the  term  patron  shall  (unless  the  context 
requires  otherwise)  comprehend  both  or  all  such  diffe- 
rent persons  or  corporations  in  whom  such  right  of 
joint  or  alternate  presentations  shall  for  the  time  being 
be  vested ;  and  as  regards  the  patrons  referred  to  in  sec- 
tions 126, 127,  and  128  of  the  act  1  &  2  Vict.  c.  106  (*), 
the  actions  of  or  towards  such  patrons  required  by  this 
act  shall  be  performed  in  the  manner  stated  in  such 
sections  126,  127  and  128,  as  if  the  said  sections  were 
here  repeated  and  made  applicable  to  the  provisions 
of  this  act." 
Sect.  3.  "  The  provisions  of  this  act  shall  apply  only 

to  those  parts  of  her  Majesty's  dominions  called  England 

and  Wales  and  the  Channel  Islands." 

(z)  Vide  post. 


Limitation  of 
act. 
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Sect.  4.  "  The  sum  assigned  as  a  pension  to  a  retiring  Exemption 
incumbent  under  this  act  snail  not  be  deemed  a  pension,  from  penalties 
sum  of  money,  or  benefit  within  the  meaning  of  the  31  ^  Arme^t!' 
Eliz.  c.  6,  or  the  12  Anne,  stat.  2,  c.  12,  or  any  other  c  12,  &d      ' 
act." 

II. 

Sect.  5.  "  On  a  representation  being  made  to  the  bishop  How  the  pro- 
in  the  form  contained  in  Schedule  A.  to  this  act,  by  the  visions  of  the 
incumbent  of  any  benefice,  provided  he  has  been  the  in-  ^t^5oexw- 
cumbent  of  such  benefice  for  seven  years  continuously,  cise. 
that  he  desires,  on  the  ground  that  he  is  incapacitated  by 
permanent  mental  or  bodily  infirmity  from  the  due  per- 
formance of  his  duties,  to  retire  from  his  benefice  under 
the  provisions  of  this  act,  in  that  case  it  shall  be  lawful 
for  the  bishop,  if  he  see  fit,  to  cause  a  commission  to  be 
issued  under  his  hand  and  seal,  addressed  to  five  persons, 
to  be  nominated  as  hereinafter  mentioned,  authorizing  and 
requiring  them  to  inquire  into  and  report  to  him  upon  the 
truth  of  the  ground  alleged,  and  upon  the  expediency  of 
the  resignation  of  the  said  incumbent ;  and  it  shall  be  Commissioners 
lawful  for  such  commissioners  to  inquire  into  and  report  to  inqnire  and 
upon  all  such  matters  in  anywise  affecting  such  resigna-  repo 
tion,  or  connected  therewith,  as  they  may  deem  neces- 
sary ;  and  the  commissioners  shall  make  their  return  to 
the  commission  within  three  months  from  the  issuing  of 
the  commission,  or  within  such  enlarged  time  as  the  bishop 
shall,  by  writing  under  his  hand  and  seal,  from  time  to  time 
direct." 

"  Schedule  A. 

To  the  Right  Reverend  the  Lord  Bishop  of 
I,  ,  being  now,  and  having  been 

for  the  last  seven  years  continuously,  rector  [vicar,  or  in- 
cumbent] of  ,  within  your  lordship's 
diocese,  hereby  represent  to  your  lordship,  that  I,  finding 
myself  incapacitated,  by  pennanent  mental  or  bodily  in- 
firmity {as  the  case  may  be\  from  the  due  performance  of 
the  duties  of  my  office,  am  desirous  of  resigning  the  afore- 
said benefice,  on  being  allowed  to  receive  a  pension  out  of 
the  revenues  of  the  same. 

"Accordingly,  I  respectfiilly  request  your  lordship  to 
issue  a  commission  under  the  provisions  of  the  Incum- 
bents' Resignation  Act,  1871,  to  inquire  and  report,  as 
provided  by  the  said  act,  upon  the  expediency  of  my  pro- 
posed resignation. 

"  As  witness  my  hand,  this  day  of  in 

the  year  of  our  Lord  18     ."  /       v 
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Who  are  to  be        Sect.  6.  "  One  of  the  five  commissioners  shall  be  the 
commissioners.  arcn(jeaC0Ii  0f  an  archdeaconry  or  the  rural  dean  of  a 

rural  deanery  of  the  diocese  wherein  the  benefice  is 
situate,  as  the  bishop  may  determine ;  one  other  of  the 
commissioners  shall  be  an  incumbent  of  the  same  diocese, 
nominated  by  the  incumbent  wishing  to  retire ;  one  other 
of  the  commissioners  shall  be  an  incumbent  of  the  same 
diocese,  nominated  by  the  bishop ;  one  other  of  the  com- 
missioners shall  be  a  magistrate  being  in  the  commission 
of  the  peace  for  the  county  wherein  the  benefice  is  situate, 
and  a  member  of  the  Established  Church  of  England, 
nominated  by  the  person  who  has  presided  as  chairman 
of  the  last  preceding  quarter  sessions  for  the  county  or 
division  of  the  county,  or  if  there  be  no  such  person,  then 
by  the  lord  lieutenant  of  the  county ;  and  the  remaining 
commissioner  shall  be  nominated  by  the  patron,  or,  in  the 
case  of  alternate  patronage,  jointly  by  both  or  all  of  the 
patrons,  or  in  case  of  difference  by  the  patron ,  entitled  to 
the  next  presentation." 

Sect.  7.  "  Notice  of  the  intention  to  issue  such  com- 
mission shall  be  delivered  or  sent  by  the  bishop  to  the  in- 
cumbent, patron,  chairman  of  quarter  sessions,  or  lord 
lieutenant  of  the  county,  as  the  case  may  be,  and  the 
churchwardens  of  any  such  benefice  respectively ;  and 
such  commission  shall  not  issue  until  the  expiration  of  one 
month  from  the  delivery  or  sending  of  such  notices.  The 
notice  to  the  patron  and  chairman  of  quarter  sessions  or 
lord  lieutenant  shall  require  such  patron  and  chairman 
or  lord  lieutenant  respectively  to  nominate  a  commissioner 
by  sending  his  name  and  address  in  writing  to  the  bishop 
within  one  month  from  the  date  of  such  notice ;  and,  If 
such  patron  or  chairman  or  lord  lieutenant  respectively 
shall  omit  to  nominate  a  commissioner  within  the  time 
limited,  the  bishop  may  nominate  a  commissioner  instead 
of  such  patron,  chairman,  or  lord  lieutenant  respectively ; 
and  when  and  so  soon  as  such  commission  shall  oe  issued, 
notice  of  such  commission  shall  be  delivered  or  sent  by 
the  bishop  to  each  commissioner  and  to  the  churchwar- 
dens of  the  benefice.  Service  by  prepaid  letter  shall  be 
sufficient  service  of  all  notices  and  documents  under  this 
act." 
Commissioners       Sect.  8.    "  The  commissioners  shall  give  seven  days* 

notice  of  their  first  meeting,  affixed  to  the  usual  place  of 
public  notices  in  the  church  of  the  benefice.  Three  of  the 
commissioners  shall  constitute  a  quorum,  and  the  com- 
missioners at  a  meeting  of  them  duly  constituted  may 
examine  on  oath,  if  they  see  fit,  the  persons,  who  are  de- 


may  examine 
on  oath. 
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sirous  or  willing  to  be  examined  by  them,  touching  any 
matter  relating  to  the  object  of  the  commissioners,  and 
may  administer  the  oaths  necessary  for  that  purpose,  and 
the  commissioners  shall  in  their  return  to  the  commission 
certify  all  such  matters  and  things  as  shall  appear  to  them 
material,  together  with  their  opinion  as  to  the  expediency 
or  otherwise  of  the  proposed  resignation,  and,  if  they  or 
at  the  least  any  three  of  them  deem  the  resignation  expe- 
dient, shall  specify  the  amount  of  pension  wnich  in  their 
opinion  ought  to  be  allowed  out  of  the  revenues  of  the 
benefice  to  the  retiring  incumbent ;  provided  that  in  no  limitation  of 
case  shall  such  pension  exceed  one  third  part  of  the  an-  pension. 
nual  value  of  the  benefice  resigned." 

Sect  9.  "  If  the  return  to  the  commission  shall  certify  Who  to  con- 
the  resignation  to  be  expedient,  and  the  patron  shall  in  "^  to  ^eed  of 
writing  nave  consented  or  shall  not  within  one  calendar  rem&na  on- 
month  thereafter  in  writing  refuse  his  consent  thereto,  the 
bishop  shall  proceed  as  is  hereinafter  provided ;  but  if  the 
patron  shall  so  refuse  his  consent,  the  return  to  the  com- 
mission shall  be  laid  before  the  archbishop  of  the  province, 
who  shall,  within  one  calendar  month,  give  his  de- 
cision in  writme  whether  such  resignation  shall  or  shall 
not  be  accepted,  which  decision  shall  be  final.  If  the 
patron  shall  nave  declared  his  consent  or  have  not  refused 
it  as  aforesaid,  or  if  the  archbishop  shall  decide  that  the 
resignation  shall  be  accepted,  the  bishop  shall  cause  a 
declaration  as  in  Schedule  B.  to  be  prepared,  inserting 
therein  the  amount  of  pension  so  allowed  out  of  the  reve- 
nues of  the  benefice  to  the  retiring  incumbent,  and  the 
day,  not  being  less  than  one  month  after  the  date  of  the 
declaration,  when  the  incumbency  shall  be  void  and  the 
pension  shall  commence,  and  the  times  of  payment,  not 
being  oftener  than  twice  a  year,  and  shall  sign  the  same 
in  triplicate  in  the  presence  of  one  witness,  and  shall  cause 
one  copy  thereof  to  be  delivered  or  sent  prepaid  by  post 
to  the  patron  of  the  benefice,  and  another  copy  thereof  to 
be  delivered  or  sent  in  like  manner  to  the  incumbent  of 
the  same,  and  the  third  copy  to  be  filed  in  the  registry  of 
the  diocese,  and  such  declaration  shall  be  the  title  deed 
of  the  retiring  incumbent  to  the  pension  assigned  therein 
to  him :  provided  that  no  benefice  shall  at  any  time  be 
subject  to  the  payment  of  more  than  one  pension." 

Schedule  B. 

"  Whereas  on  the  day  of  ,  in  the  year 

of  our  Lord  18  ,  a  commission  was  issued  by  us, 
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Who  to  con-     the  bishop  of  ,  under  the  provisions  of  the  In- 

resignationl      cumbents  Resignation  Act,  187 1,  on  the  representation  of 

the   Key.  ,  incumbent  of  ,  within  the 

diocese  aforesaid,  and  in  their  return  thereto  the  commis- 
sioners stated  that  in  their  opinion  the  resignation  of  the 
said  was  expedient,  and  that  a  pension  of 

pounds  per  annum  out  of  the  revenues  of  the  said  benefice 
should  be  allowed  to  the  said  Rev.  on  his  retire- 

ment therefrom :  And  whereas  the  patron  has  consented, 
or  not  refused  his  consent,  to  such  resignation,  [or]  the 
archbishop  has  determined  that  such  resTgnation  shall  be 
accepted ; 

"  We  ,  by  divine  permission  bishop  of  , 

do  declare  the  said  benefice  void  of  the  person  of  the  said 
Rev.  ,  to  all  intents  and  purposes  of  the  law,  on 

and  after  the  day  of  ,  subject  neverthe- 

less to   the  payment  by  half-yearly  payments  from  the 
day  of  next,  out  of  the  revenues  thereof, 

of  the  said  yearly  pension  of  pounds,  the  first  of 

which  half-yearly  payments  shall  be  payable  on  , 

and  future  half-yearly  payments  at  periods  of  six  months 
from  such  day,  or  such  other  sum  as  may  hereafter  be 
assigned  under  the  provisions  of  the  said  act  unto  the 
said  for  his  life,  or  such  less  period  as  hereafter 

may  be  assigned  by  law  and  endorsed  thereon. 

"  As  witness  our  hand  this  day  of  in 

the  year  18     . 

"  Witnesses  to  the  signature  of  the  bishop  ." 

Patron  to  pre-        Sect.  12.  "  After  the  filing  of  such  declaration  as  afore- 
benefic^81811^  sa^  ^e  benefice  shall,  ipso  facto,  be  vacant  on  the  dav 

fixed  in  such  declaration ;  and  the  patron  thereof  shall 
be  entitled  to  present  a  clerk  for  the  same  as  if  it  had 
been  vacated  by  the  death  of  the  incumbent  thereof,  and 
the  clerk  who  shall  be  collated,  instituted,  or  licensed 
thereto  shall  be  entitled  to  the  revenues  of  the  same,  sub- 
ject nevertheless  to  the  payment  to  the  retired  clerk  of 
such  sum  as  may  be  allowed  to  him  as  pension  ;  and  such 
clerk  shall  have  the  same  right  and  claim  in  respect  of 
dilapidations  as  if  the  benefice  had  been  vacated  by  the 
death  of  the  incumbent  thereof." 
Resignation  by  Sect.  18.  "  The  right  of  resignation  and  of  doing  any 
lunatic  ftCj.  ieacjing  to,  connected  with,  or   consequent  on  such 

resignation  by  this  act  given  to  an  incumbent,  may,  if 
the  incumbent  be  a  lunatic  found  such  by  inquisition,  be 
exercised  in  his  name  and  on  his  behalf  by  the  committee 
of  his  estate." 
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III. 

Sect.  10.  "  The  pension  so  allowed  shall  be  a  charge  Pension  to  be 
upon  the  revenues  of  the  benefice,  and  shall  be  recover-  »  charge  on 
able  as  a  debt  at  law  or  in  equity  from  the  incumbent  of       tea®*6* 
the  said  benefice  by  the  retired  clerk,  his  executors,  admi- 
nistrators, or  assigns,  but  such  pension  shall  not  be  trans- 
ferable at  law  or  in  equity." 

Sect.  11.  "  The  annual  value  of  a  benefice  for  the  pur-  Annual  value 
poses  of  this  act  shall  be  the  net  annual  value  after  de-  of  benefice, 
ducting  all  rates,  taxes,  and  charges  assessed  upon  and 
payable  out  of  the  benefice,  exclusive  of  the  parsonage, 
vicarage,  or  other  place  of  residence  of  the  incumbent." 

Sect.  14.  "  It  shall  in  no  case  be  lawful  to  assign  the  Parsonage 
house  of  residence  of  the  incumbent  as  any  part  or  the  j*0™  •»  belong 
whole  of  the  pension  for  a  retired  clerk ;  but  such  house  bent 
of  residence  shall  belong  to  and  be  enjoyed  by  the  in- 
cumbent of  the  benefice  as  if  the  benefice  were  free  from 
all  claim  by  a  retired  clerk." 

Sect.  15.  "  The  right  of  a  retired  clerk  to  the  pension  Pension  to 
assigned  to  him  shall  cease  upon  the  enrolment  of  any  SbB*?*^ 
deed  of  relinquishment  bv  the  clerk  under  the  33  &  34  certain  circum- 
Vict.  c.  91  (a),  or  on  and  after  the  day  on  which  he  is  stances, 
admitted  to  another  benefice;  and  in  the  event  of  any 
retired  clerk  undertaking  clerical  duties  elsewhere  than 
within  the  benefice  from  which  he  retired,  it  shall  be 
lawful  for  the  incumbent  of  the  benefice  to  bring  the 
same  to  the  notice  of  the  bishop,  who  shall  cause  inquiries 
to  be  made  into  the  facts,  and  upon  his  being  satisfied 
that  such  retired  clerk  is  or  has  been  undertaking  such 
clerical  duties  and  receiving  a  remuneration  for  the  same, 
it  shall  be  competent  for  such  bishop  to  determine  whe- 
ther the  pension  payable  to  such  retired  clerk  shall  cease 
or  be  diminished  in  any  and  what  proportion  or  for  any 
and  what  period :  provided  always,  that  such  retired  clerk 
may,  within  one  month  after  a  notice  of  the  determina- 
tion of  the  bishop  shall  have  been  sent  to  him  by  post, 
appeal  to  the  archbishop  of  the  province,  who  shall  con- 
firm, annul,  or  vary  the  decision  of  the  bishop  as  to  such 
archbishop  shall  appear  just  and  proper,  and  the  cessation 
of  or  the  alteration,  if  any,  made  in  the  pension  shall  be 
stated  by  endorsement  on  the  declaration  filed  in  the  re- 

fistry,  and  the  title  of  the  retired  clerk  to  receive  and  the 
ability  of  the  existing  incumbent  to  pay  a  pension  out 
of  the  revenues  of  the  benefice  shall  cease  or  be  altered  in 
accordance  with  such  endorsement,  and  a  copy  of  such 

(a)  The  Clerical  Disabilities  Act,  1870.    Vide  pott. 
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endorsement  signed  by  the  bishop  shall  be  delivered  on 
application  to  tLe  incumbent  and  patron  of  the  benefice." 

IV. 

Sect.  16.  "  If  a  commission  under  this  act  be  issued  on 
the  representation  of  an  incumbent,  and  the  return  thereto 
shall  state  that  in  the  opinion  of  the  commissioners  the 
ground  for  resignation  of  the  incumbent  is  not  proved,  or 
the  retirement  of  the  incumbent  is  not  expedient,  then  in 
such  case  all  the  expenses  which  shall  have  been  incurred 
by  or  with  the  sanction  or  by  the  direction  of  the  bishop 
in  or  towards  carrying  the  provisions  of  this  act  into  exe- 
cution shall  be  defrayed  by  the  incumbent,  and  shall  be 
recoverable  from  him  by  or  for  the  bishop  as  debts  in  and 
by  course  of  law.  If  the  return  to  the  commission  issued 
on  the  aforesaid  representation  shall  state  that  in  the 
opinion  of  the  commissioners  the  retirement  of  the  incum- 
bent is  expedient,  then  one  moiety  of  the  expenses  incurred 
by  or  with  the  sanction  or  under  the  direction  of  the 
bishop  in  or  towards  carrying  the  provisions  of  this  act 
into  execution'shall  be  defrayed  by  the  incumbent  whose 
retirement  is  recommended,  and  the  other  moiety  shall  be 
a  charge  on  the  revenues  of  the  benefice,  and  shall  be  re- 
coverable as  a  debt  at  law  or  in  equity  from  the  incumbent 
thereof  by  or  for  the  bishop." 

Sect.  17.  "  The  costs  incurred  by  any  secretary  of  a 
bishop  and  any  registrar  of  a  diocese  in  carrying  into  exe- 
cution the  provisions  of  this  act  shall  be  fixed  and  regu- 
lated in  accordance  with  and  in  the  manner  specified  in 
the  provisions  of  the  131st  section  of  1  &  2  Vict.  c.  106, 
as  if  the  duties  required  of  such  secretary  and  registrar 
under  this  act  had  been  specified  in  the  said  recited  act." 

It  should  be  observed,  that  under  sect.  13  the  pensioned 
clerk  still  remains  amenable  to  ecclesiastical  discipline,  and 
provision  is  made  for  the  execution  of  it. 
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CHAPTER  XIV. 

THE  UNION  AND  DISUNION  OP  BENEFICES. 

Sect.  1. —  The  Union  of  Churches  and  Benefices. 

2. —  The  Union  of  several  Benefices  in  one  Church. 
3. —  The  Annexation  of  Districts  to  Benefices. 
4. —  The  Disunion  of  Benefices. 

The  subject  of  this  chapter  divides  itself  into  four  parts :  Division  of 
(1.)  The  Union  of  Churches  and  Benefices;  (2.)  The  w^i**- 
Union  of  several   Benefices  in  one  Church;    (3.)  The 
Annexation  of  Districts  to  Benefices ;  (4.)  The  Disunion 
of  Benefices. 


Sect.  1. —  The  Union  of  Churches  and  Benefices. 

The  union  or  consolidation  of  benefices  ought  to  be  Causes  of 
founded  upon  good  and  canonical  reasons.  And  the  prin-  union- 
cipal  reasons  assigned  by  the  canon  law  are,  for  hospi- 
tality, nearness  of  the  places,  want  of  inhabitants,  poverty 
or  smallness  of  the  living.  Which  circumstances  are 
specially  inquired  into  before  the  union,  and  (some  or  all 
of  them,  as  the  case  is)  are  recited  in  the  preamble  to  the 
act  of  union  (a). 

And  in  such  case  it  has  been  sometimes  said  that  by 
the  common  law  of  the  realm  the  ordinaries,  patrons  and 
incumbents  may  make  a  consolidation  of  the  two  churches 
into  one  (b). 

And  that  in  such  a  case  the  consent  of  the  king  is  not 
at  all  necessary,  albeit  he  has  an  interest  in  the  churches 
in  the  case  of  lapse.  For  by  the  ancient  canon  law  the 
licence  of  the  pope  was  not  necessary ;  nor  has  the  licence 
of  the  king  been  judged  necessary  since  the  Reformation ; 
inasmuch  as  unions  have  been  ordinarily  made  without  such 
licence ;  however,  in  some  few  instances,  it  may  have  been 
desired  and  obtained  for  the  greater  caution  (c).    The  point, 

(a)  Gibs.  920 ;  God.  29.  Archbishop  of  Armagh,  Str.  516. 

(b)  Harmon  v.  Renew,  1  Salk.  (c)  Austyn  v.  Twyne, Cro.  Eliz. 
lfe;    Hughes,   c.  28;    Rex   v.      500 ;  Gibs.  916, 920 ;  Wats.  c.  16. 
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however,  seems  to  be  one  of  some  doubt  (d) ;  though  not 
now  (since  1  &  2  Vict.  c.  106,  s.  20)  of  much  importance. 

The  old  statutes  enabling  unions  in  certain  cases,  37 
Hen.  8,  c.  21  (e),  and  17  Car.  2,  c.  3,  are,  as  will  be  seen, 
now  repealed.  By  the  4  Will.  3,  c.  12,  it  was  enacted, 
that  where  one  of  the  churches  united  by  virtue  of  the  said 
last-mentioned  act,  was  at  the  time  of  such  union,  or  shall 
afterwards  be  demolished ;  in  such  case,  as  often  as  the 
church  which  is  made  the  church  presentative,  and  to 
which  the  union  was  made,  shall  be  out  of  repair,  or  there 
shall  be  need  of  decent  ornaments  for  the  performance  of 
divine  service  therein,  the  parishioners  of  the  parish  whose 
church  shall  then  be  down  or  demolished,  shall  bear  and 
pay  towards  the  charges  of  such  repairs  and  decent  orna- 
ments, such  share  and  proportion  as  the  archbishop  or 
bishop  that  shall  make  such  union  shall  by  the  same  union 
direct  and  appoint;  and  for  want  of  such  direction  and 
appointment,  then  one  third  part  of  such  charges  of  the 
repairs  and  decent  ornaments  which  shall  be  made  or  pro- 
vided ;  and  the  same  shall  be  rated,  taxed,  and  levied,  and 
in  default  thereof  such  process  and  proceedings  shall  be 
made,  as  if  it  were  for  the  reparation  and  finding  decent 
ornaments  for  their  own  parish  church,  if  no  such  union 
had  been  made. 

But  if  both  churches  are  standing,  then  the  repairs  and 
ornaments  shall  be  provided  for,  as  they  were  at  the  com- 
monlaw;  that  is,  by  the  parishioners  of  each  parish  respec- 
tively (/). 

Unions  in  future,  as  well  as  t»  prcesenti,  were  under  the 
old  law  good.  And  therefore  if  two  churches  were  full, 
and  one  was  duly  united  to  the  other  infuturo,  when  either 
became  void,  the  surviving  incumbent  might  enter  upon 
the  void  living,  without  any  other  title  than  that  which  he 
received  from  the  act  of  union  {g). 

By  the  union  of  two  churches,  no  change  is  made  in  the 
to  united  bene-  advowsons :  that  is,  not  only  all  rights  are  reserved  to  the 

patron  or  patrons,  as  before,  but  the  nature  of  the  advow- 
sons continues  the  same;  as,  if  one  be  appendant,  and 
the  other  in  gross,  and  that  which  is  appendant  is  made 
the  presentative  church,  and  the  patron  of  the  church  in 
gross  has  the  first  turn,  yet  shall  not  the  whole  advowson 


Union  may  be 
infuturo. 


Presentation 


(d)  Daniell  v.  Morton,  16  Q.  B. 
198 ;  15  Jut.  699. 

(«)  For  authorities  on  the  37 
Hen.  8,  c.  21,  see  Gibs.  Cod. 
970 ;  Page  v.  Bishop  of  London, 
Cro.  EL  719;  BUhop  of  Lincoln 


and  Whitehead  v.  Wohersham,  1 
Bl.  Rep.  494 ;  Serjt.  Hill's  MS. 
Notes  ;  and  6  Taunt.  51. 

(/)  Gibs.  919. 

(g)  Gibs.  920. 
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be  in  gross,  but  it  shall  remain  appendant  for  his  turn  who 
was  patron  of  the  advowson  appendant,  and  in  gross  for 
his  turn  who  was  patron  of  the  advowson  in  gross.  Which 
being  so  (that  is,  the  advowsons,  not  only  as  to  the  right, 
but  even  as  to  the  nature  of  them,  remaining  the  same  as 
before),  it  seems  to  be  an  unreasonable  doubt,  whether 
bishops  and  other  ecclesiastical  persons  could  consent  to 
an  union  after  the  statutes  1  Eliz.  c.  19,  and  13  Eliz. 
c.  10(A). 

In  the  case  of  Robinson  v.  The  Marquis  of  Bristol  (i)9 
it  was  holden  by  the  Exchequer  Chamber,  reversing  the 
judgment  of  the  Common  Pleas,  that  where  two  benefices 
are  united,  the  patronage  of  the  united  benefice  vesting  in 
the  former  patrons  alternately,  it  is  right  in  pleading  to 
describe  the  title  of  one  of  the  patrons  as  to  a  moiety  of  the 
advowson  of  the  united  benefice,  and  in  conveying  to  con- 
vey the  advowson  of  the  former  ununited  benefice,  because 
the  conveyance  of  this  latter  carries  with  it  the  right  to 
the  former. 

Two  churches  parochial  being  united  at  the  common  law,  Reparations, 
the  reparations  remained  several  as  before.  Which  was 
the  reason  why  the  aforesaid  act  4  Will.  3,  c.  12,  was 
found  necessary  to  make  it  otherwise  in  the  churches  that 
had  been  or  should  be  united  in  virtue  of  the  statute  of 
17  Car.  2,  c.  3.  For  before  that,  the  inhabitants,  even  of 
a  demolished  church,  were  not  obliged  to  contribute  to  the 
reparations  of  the  church  remaining,  to  which  they  were 
united  (A). 

The  payment  of  first  fruits  and  tenths,  as  before,  are  other  pay- 
specially  reserved  in  the  aforesaid  statutes :  and  the  same,  ™ents  aud 
together  with  all  other  payments  and  duties  to  the  bishop,    utae8' 
archdeacon,  and  the  like,  and  even  the  fees  of  institution, 
were  under  the  old  law  reserved,  of  course,  in  perpetual 
unions,  whether  within  the  said  statutes  or  not  (/). 

By  the  union  the  two  churches  are  become  so  much  Effect  of  union 
one,  that  a  second  benefice  may  be  taken  by  dispensation  ^°  Plurah- 
within  the  statutes  of  pluralities  (m).    Where  three  parish 
churches  had  been  united  by  the  local  act  22  Car.  2,  q.  11, 
it  was  held  that  the  benefice  might  be  described,  in  plead- 
ing, as  one  rectory  (n\ 

If  a  church  parochial  be  united  to  a  prebend  in  a  cathe-  Church  united 
dral  church,  and  a  clerk  is  collated  to  the  prebend,  and  to  ft  Preb«nd. 
after  installed  in  the  cathedral,  although  that  the  parish 

7)  Gibs.  917. 

(m)  Cro.  Eliz.  720 ;  Gibs.  920. 
15  Jur.  926  ;  16  Jur.  889.  (n)  Wilson  v.  Van  Hildart,  2 


(h)  Gibs.  920 ;  Wats.  c.  16.  (I 

(i)  11  Comm.  Ben.  208,  241 ;  (t 

>  Jur.  926  ;  16  Jur.  889.  (* 

(*)  Gibs.  921.  B.&P.  394. 
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church  be  not  in  the  same  diocese  with  the  cathedral,  yet 
the  clerk  thereby  has  possession  thereof,  without  any  pre- 
sentation, institution,  or  induction ;  because  by  the  union 
the  parish  church  is  become  the  corps  of  the  prebend  (o). 

After  a  union  was  made  under  the  old  law,  if  any  ques- 
tion arose  concerning  the  validity  thereof;  this  might  not 
be  tried  in  the  temporal,  but  only  in  the  spiritual  court : 
unless  it  were  such  union  as  is  restrained  by  the  aforesaid 
statutes  (p). 

In  the  case  of  The  Attorney- General  v.  St  Cross 
Hospital  (q),  the  court  refused  to  presume  from  the  cir- 
cumstances the  union  of  two  benefices.  In  that  case  it 
was  said  that  there  was  no  precedent  or  principle  which 
would  authorize  the  union  of  the  mastership  of  a  hospital 
with  a  rectory. 

In  the  case  of  Darnell  v.  Morton  (r),  a  temporary  union 
of  two  benefices  by  the  bishop  during  the  incumbency  only 
of  the  particular  clerk,  conditioned  on  the  clerk  keeping  a 
sufficient  curate  for  the  benefice  on  which  he  did  not  reside, 
was  held  not  to  operate  as  an  union,  but,  if  at  all,  as  a 
dispensation  of  pluralities ;  so  that  the  clerk  was  non-resi- 
dent under  1  &  2  Vict.  c.  106,  as  to  the  benefice  on  which 
he  did  not  actually  reside. 

The  law  as  to  the  union  of  benefices  has  undergone  a 
complete  alteration  from  several  modern  statutes. 

By  1  &  2  Vict.  c.  106,  s.  15,  the  acts  37  Hen.  8,  c.  21, 
and  17  Car.  2,  c.  3,  for  uniting  churches,  are  repealed ; 
and  the  following  new  enactments  are  made  : 

Sect.  16.  €s  Whenever  it  shall  appear  to  the  archbishop 
of  the  province,  with  respect  to  his  own  diocese,  and  when- 
ever it  shall  be  represented  to  him  by  the  bishop  of  any 
diocese,  or  by  the  bishops  of  any  two  dioceses,  that  two  or 
more  benefices,  or  that  one  or  more  benefice  or  benefices, 
and  one  or  more  spiritual  sinecure  rectory  or  rectories, 
vicarage  or  vicarages,  in  his  or  their  diocese  or  dioceses, 
being  either  in  the  same  parish  or  contiguous  to  each 
other,  and  of  which  the  aggregate  population  shall  not 
exceed  one  thousand  five  hundred  persons,  and  the  aggre- 
gate yearly  value  shall  not  exceed  Jive  hundred  pounds  (s), 
may  with  advantage  to  the  interests  of  religion  be  united 
into  one  benefice,  the  said  archbishop  of  the  province  shall 
inquire  into  the  circumstances  of  the  case ;  and  if  on  such 
inquiry  it  shall  appear  to  him  that  such  union  may  be 


(o)  Wats.  c.  16. 

(/>)  Ibid. 

(?)  2  Jur.,  N.  S.  336  ;  25  L.  J., 


Ch.  202. 

(V)  16  Q.  B.  198 ;  15  Jur.  699. 
(#)  Repealed ;  see  p.  537. 


wem 


UNION  AND  DISUNION  OF  BENEFICES.  533 

k  usefully  made,  and  will  not  be  of  inconvenient  extent,  and 

r  that  the  patron  or  patrons  of  the  said  benefices,  sinecure 

n  rectory  or  rectories,  vicarage  or  vicarages  respectively,  is 

i  or  are  consenting  thereto,  such  consent  being  signified  in 

0  writing  under  the  hands  of  such  patron  or  patrons,  the 

f  said  archbishop  shall,  six  weeks  before  certifying  such 

(*  inquiry  and  consent  to  her  Majesty  as  hereinafter  directed, 

0  cause,  with   respect  to  his  own  diocese,  a  statement  in 

writing  of  the  facts,  and  in  other  cases  a  copy  in  writing 
of  the  aforesaid  representation,  to  be  affixed  on  or  near  the 
principal  outer  door  of  the  church,  or  in  some  public  and 
g  conspicuous  place  in  each  of  such  benefices,  sinecure  rec- 

a  tories,  or  vicarages,  with  notice  to  any  person  or  persons 

£  interested  that  he,  she,  or  they  may,  within  such  six  weeks, 

show  cause  in  writing  under  his,  her,  or  their  hand  or 
t  hands  to  the  said  archbishop  against  such  union,  and  if  no 

sufficient  cause  be  shown  within  such  time,  the  said  arch- 
bishop shall  certify  the  inquiry  and  consent  aforesaid  to 
her  Majesty  in  council,  and  thereupon  it  shall  be  lawful 
for  her  Majesty  in  council  to  make  and  issue  an  order  or 
orders  for  uniting  such  benefices,  sinecure  rectory  or  rec- 
tories, vicarage  or  vicarages,  into  one  benefice,  with  cure 
of  souls,  for  ecclesiastical  purposes  only :  and  it  shall  be 
lawful  for  her  Majesty  in  council  to  rive  directions  for 
regulating  the  course  and  succession  in  which  the  patrons, 
if  there  be  more  than  one  patron,  shall  present  or  nomi- 
nate to  such  united  benefice  from  time  to  time  as  the  same 
shall  become  vacant,  and  for  determining,  if  such  united 
benefice  shall  be  in  two  dioceses,  to  which  of  such  dioceses 
such  benefice  shall  belong ;  and  such  order  or  orders  shall 
be  registered  in  the  registry  or  registries  of  the  diocese  or 
respective  dioceses  to  which  sucn  united  benefice  shall 
be  determined  to  belong,  and  to  which  either  or  any  of  the 
united  benefices,  sinecure  rectories,  or  vicarages  shall  have 
belonged  when  separate,  which  order  or  orders  the  regis- 
trar or  registrars  of  such  diocese  or  respective  dioceses, 
immediately  on  the  receipt  thereof,  are  hereby  required 
to  register  accordingly;  and  such  order  or  orders  shall 
thenceforth  be  binding  on  all  parties  whatsoever ;  and  if 
at  the  time  of  the  registration  of  such  order  or  orders  all 
the  benefices,  sinecure  rectories,  or  vicarages  ordered  to 
be  united  shall  not-be  holden  by  the  same  incumbent,  then 
if  any  of  such  benefices,  sinecure  rectories,  or  vicarages 
shall  at  such  time  be  vacant,  and  if  not,  then  upon  every 
avoidance,  until  all  the  said  benefices,  sinecure  rectories, 
or  vicarages  but  one  shall  come  to  be  holden  by  the  same 
incumbent,  the  patron  of  the  vacant  benefice  or  benefices, 
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sinecure  rectory  or  rectories,  vicarage  or  vicarages,  shall 
be  bound  to  present  or  nominate,  and  the  bishop  shall  be 
bound  to  admit  and  institute  or  licence,  to  the  vacant  bene- 
fice or  benefices,  sinecure  rectory  or  rectories,  vicarage  or 
vicarages,  the  incumbent  of  the  other  or  one  of  the  other 
benefices,  sinecure  rectory  or  rectories,  vicarage  or  vicar- 
ages so  ordered  to  be  united ;  and  if  both  or  all,  as  the 
case  may  be,  shall  be  holden  by  the  same  incumbent  at 
the  time  of  the  registration  of  such  order  or  orders,  or  all 
but  one  of  the  said  benefices,  sinecure  rectories,  or  vicar- 
ages shall  at  such  time  be  vacant,  then  immediately,  or 
otherwise  on  the  first  avoidance  of  either  or  any  of  such 
benefices,  sinecure  rectories,  or  vicarages,  after  all  but  one 
shall  have  come  to  be  holden  by  the  same  incumbent,  the 
said  benefices,  sinecure  rectory  or  rectories,  vicarage  or 
vicarages  shall  become  permanently  united  together,  and 
shall  be  and  be  deemed  and  taken  to  be  one  benefice,  with 
cure  of  souls,  to  all  intents  and  purposes,  unless  and  until 
the  same  shall  be  afterwards  disunited  in  the  manner 
hereinafter  enacted:  provided  always,  that  notwithstand- 
ing any  such  union  the  parishes  or  places  of  which  such 
united  benefice  shall  consist  shall  continue  distinct  as  to 
all  secular  rates,  taxes,  charges,  duties,  and  privileges,  and 
in  all  other  respects  except  as  hereinbefore  specified." 

Sect.  17.  "  When  it  shall  further  appear  to  the  arch- 
bishop of  the  province,  with  respect  to  his  own  diocese,  or 
it  shall  be  further  represented  to  him  by  the  bishop  of  any 
other  diocese,  that  the  total  income  of  any  benefice  or 
benefices,  sinecure  rectory  or  rectories,  vicarage  or  vicar- 
ages, proposed  to  be  united  as  aforesaid,  would  be  larger 
than  sufficient  for  the  due  maintenance  and  support  of  the 
incumbent  of  the  benefice  when  united,  and  that  the  whole 
or  some  specified  part  or  parts  of  the  glebe  lands,  tithes, 
rentcharges,  tenements,  and  hereditaments  belonging  to 
the  benefice  or  benefices,  sinecure  rectory  or  rectories, 
vicarage  or  vicarages,  proposed  to  be  united,  or  any  of 
them,  might  and  could,  with  advantage  to  the  interests 
of  religion,  be  excepted  out  of  such  union,  and  be  ex- 
changed for  certain  other  lands,  tithes,  tenements,  and 
hereditaments,  or  any  of  them,  in  some  other  specified 
benefice  situate  in  the  same  diocese,  and  having  no  com- 
petent provision  belonging  thereto,  and  that  the  lands, 
tithes,  tenements,  or  hereditaments  proposed  to  be  given 
in  exchange  for  such  excepted  lands,  tithes,  rentcharges, 
tenements,  or  hereditaments  might  with  like  advantage 
be  granted,  conveyed,  and  assured  as  a  further  perpetual 
endowment  for  the  incumbent  of   such  last-mentioned 
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benefice,  and  that  the  patron  of  patrons  of  the  said  bene- 
fice or  benefices,  sinecure  rectory  or  rectories,  vicarage 
or  vicarages  respectively,  and  the  incumbent  or  incum- 
bents for  the  time  being  thereof  respectively,  or  of  such 
thereof  as  shall  not  be  then  vacant,  and  the  owner  or 
owners,  impropriator  or  impropriators,  of  such  lands, 
tithes,  tenements,  or  hereditaments  respectively  so  pro- 
posed to  be  given  in  exchange  is  or  are  consenting  thereto, 
such  consent  to  be  signified  m  writing  under  their  respec- 
tive hands,  it  shall  be  lawful  for  the  said  archbishop,  after 
inquiring  into  such  further  matter,  to  certify  in  like  manner 
as  aforesaid  such  further  circumstances  to  her  Majesty  in 
council,  and  thereupon  it  shall  be  lawful  for  her  Majesty, 
in  and  by  such  order  as  aforesaid,  or  any  other  order  or 
orders,  to  direct  that  such  first-mentioned  lands,  tithes, 
rentcharges,  tenements,  and  hereditaments  shall  be  ex- 
cepted out  of  such  united  benefice,  and  be  granted,  con- 
veyed and  assured  unto  such  owner  or  owners,  impropriator 
or  impropriators  as  aforesaid,  in  exchange  for  an  equal 
value  of  lands,  tithes,  tenements,  or  other  hereditaments 
situate  or  arising  within  the  limits  of  such  benefice,  to  be 
by  such  owner  or  owners,  impropriator  or  impropriators, 
granted,  conveyed,  and  assured  for  the  further  endowment 
of  such  other  benefice  ;  and  such  order  or  orders  shall  be 
registered  in  the  register  of  the  diocese  to  which  such 
united  benefice  and  other  benefice  shall  belong,  and  which 
order  or  orders  the  registrar  of  such  diocese,  immediately 
on  the  receipt  thereof,  is  hereby  required  to  register  ac- 
cordingly, and  such  order  or  orders  shall  thenceforth  be 
binding  on  all  parties  whatsoever ;  and  such  lands,  tithes, 
tenements,  and  hereditaments,  so  directed  to  be  granted, 
conveyed,  and  assured  to  such  owner  or  owners,  impro- 
priator or  impropriators,  as  aforesaid,  shall,  immediately 
upon  and  after  the  execution  and  inrolment  in  manner 
hereinafter  directed  of  the  deed  or  deeds,  instrument  or 
instruments  hereinafter  mentioned,  be  for  ever  freed  and 
discharged  of  and  from  all  estate,  right,  title,  and  interest 
whatsoever  of  all  and  every  the  incumbent  or  incumbents 
for  the  time  being  of  the  said  benefices,  sinecure  rectory 
or  rectories,  vicarage  or  vicarages  so  to  be  united,  and 
become  and  be  subject  and  liable  in  every  respect  to  all  and 
singular  the  uses,  trusts,  estates,  and  charges  of  or  to  which 
the  lands,  tithes,  rentcharges,  tenements,  or  other  here- 
ditaments so  granted,  conveyed,  or  assured  by  such  owner 
or  owners,  impropriator  or  impropriators,  for  such  further 
endowment  as  aforesaid,  may  at  the  time  of  such  execution 
have  been  subject  or  liable ;  and  that  such  last-mentioned 
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lands,  tithes,  rentcharges,  tenements  or  other  heredita- 
ments, so  granted,  conveyed,  and  assured  by  such  owner 
or  owners,  impropriator  or  impropriators,  for  such  further 
endowment  as  aforesaid,  shall  in  like  manner  become  and 
be  for  ever  annexed  to  such  other  benefice  for  the  further 
endowment  of  which  the  same  shall  be  so  granted,  con- 
veyed, and  assured,  and  be  held  and  enjoyed  for  ever  by 
the  incumbent  for  the  time  being  thereof,  as  part  of  the 
endowment  thereof,  freed  and  discharged  of  and  from  all 
uses,  trusts,  estates,  and  charges  whatsoever  to  which  the 
same  respectively  or  any  part  thereof  were  or  was  before 
subject  or  liable." 

Sect.  18.  "  All  such  grants,  conveyances,  and  assur- 
ances as  aforesaid  shall  be  made  by  a  deed  or  deeds,  instru- 
ment or  instruments,  in  writing,  under  the  hand  and  seal 
or  -hands  and  seals  of  the  patron  or  patrons  of  the  benefice 
&r  benefices,  sinecure  rectory  or  rectories,  vicarage  or 
vicarages,  affected  thereby,  and  of  the  owner  or  owners, 
impropriator  or  impropriators  of  the  lands,  tithes,  tene- 
ments, and  hereditaments,  so  to  be  given  in  exchange  as 
aforesaid ;  and  the  bishop  of  the  diocese  for  the  time  being 
shall  testify  his  approval  thereof  by  being  a  party  and 
affixing  his  episcopal  seal  thereto ;  and  the  incumbent  or 
incumbents  for  the  time  being  of  such  of  the  said  benefice 
or  benefices,  sinecure  rectory  or  rectories,  vicarage  or 
vicarages,  as  shall  not  be  then  vacant,  shall  testify  his  or 
their  approval  by  being  a  party  or  parties  to  and  signing 
the  same  respectively,  and  shall  be  the  party  or  parties  by 
whom  the  grant,  conveyance,  and  assurance  to  be  made 
or  executed  to  such  owner  or  owners,  impropriator  or 
impropriators  as  aforesaid,  shall  be  made  and  executed ; 
and  such  deed  or  deeds,  instrument  or  instruments  in 
writing,  shall  be  inrolled  in  her  Majesty's  High  Court 
of  Chancery  within  six  calendar  months  after  the  execu- 
tion thereof  respectively,  or  else  have  no  operation  under 
this  act." 

Sect.  19.  "  The  approval  of  the  said  bishop,  testified  as 
aforesaid,  shall  be  conclusive  that  the  lands,  tithes,  rent- 
charges,  tenements,  and  hereditaments  so  to  be  granted, 
conveyed,  and  assured  under  or  by  virtue  of  the  provisions 
aforesaid  were  respectively  of  the  proper  value  required  by 
this  act,  and  were  respectively  granted,  conveyed,  and 
assured  in  due  accordance  with  the  provisions  aforesaid." 

Sect.  20.  "  From  and  after  the  passing  of  this  act  it 
shall  not  be  lawful  to  unite  two  or  more  benefices  into  one 
benefice  in  any  other  form  or  manner  or  under  any  other 
circumstances  than  is  hereinbefore  provided ;  and  that  if 
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any  such  union  shall  be  made  in  any  other  form  or  manner 
or  under  any  other  circumstances  than  as  it  is  herein- 
before provided,  the  same  shall  be  void  to  all  intents  and 
purposes  whatsoever,  any  statute,  law,  canon,  custom,  or 
usage  to  the  contrary  notwithstanding." 

By  13  &  14  Vict.  c.  98,  s.  8,  "  Whereas  in  1  &  2  Vict.  Her  Majesty 
c.  106,  a  provision  is  contained  authorizing  the  union  by  ^c011110*1  ma7 

i  n  F      ikr   •     *      •  -i      a  i     •         •  3   order  union  of 

order  of  her  Majesty  in  council,  alter  such  inquiry  and  benefices  not- 
notice  and  with  such  consent,  and  upon  such  certificate  as  withstanding 
therein  mentioned,  of  two  or  more  benefices  or  of  one  or  ^  "£grfPte 

i         r»  t         n  t  •  •  i      "i     •  yearly  vaiue 

more  benefice  or  benefices,  and  one  or  more  spiritual  sine-  exceeds  5001. 
cure  rectory  or  rectories,  vicarage  or  vicarages  in  the  same 
parish,  or  contiguous  to  each  other,  of  which  the  aggre- 
gate population  shall  not  exceed  one  thousand  five  hun- 
dred persons,  and  the  aggregate  yearly  value  not  exceed- 
ing five  hundred  pounds;  be  it  enacted,  that  the  said 
provisions  of  the  said  act  shall  extend  and  be  applicable 
to  and  for  the  union  of  two  or  more  benefices  or  one  or 
more  benefice  or  benefices,  and  one  or  more  spiritual 
sinecure  rectory  or  rectories,  vicarage  or  vicarages  in  the 
Bame  parish  or  contiguous  to  each  other,  and  of  which  the 
aggregate  population  shall  not  exceed  one  thousand  five 
hundred  persons,  notwithstanding  the  aggregate  yearly 
value  shall  exceed  five  hundred  pounds,  in  like  manner 
and  with  the  like  preliminaries  and  consequences  as  if  the 
words  '  and  the  aggregate  yearly  value  shall  not  exceed 
five  hundred  pounds'  had  not  been  inserted  in  the  provi- 
sion lastly  hereinbefore  referred  to :  provided  always,  that 
it  shall  be  lawful  for  the  bishop  to  direct  that  there  shall 
be  two  full  services  in  each  church  of  such  consolidated 
livings." 

4  &  5  Vict.  c.  39,  s.  23,  enables  the  ecclesiastical  commis-  4  &  5  Vict, 
sioners,  with  the  consent  of  the  patrons,  and  of  the  bishop  c-  39* 
of  the  diocese  where  one  of  the  patrons  is  an  ecclesiastical 
corporation,  to  make  exchanges  of  advowsons  through  the 
instrumentality  of  the  archbishop  and  the  Queen  in  coun- 
cil, in  order  to  facilitate  unions  of  benefices  under  1  &  2 
Vict.  c.  106. 

In  1855  a  temporary  act,  18  &  19  Vict.  c.  127,  was  18  &  19  Vict, 
passed,  to  last  for  five  years  only,  for  facilitating  the  union  c* 127, 
of  benefices.  Proceedings  under  this  act  pending  at  the 
time  of  its  expiry  are  confirmed  and  allowed  to  continue 
by  23  &  24  Vict.  c.  142,  8.  30 ;  otherwise  its  only  present 
importance  is  on  account  of  the  unions  that  were  actually 
made  under  it. 

Its  provisions  enabled  contiguous  benefices  to  be  united, 
whatever  might  be  the  aggregate  population  and  aggregate 
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yearly  value  (sect.  1 ).  The  inhabitants  in  vestry  assembled 
were  to  petition  the  bishop ;  the  bishop,  if  satisfied  that 
an  union  was  desirable,  and  if  the  patrons  consented,  was 
to  certify  accordingly  to  the  church  building  commis- 
sioners (*),  who  were  to  propose  a  scheme  for  the  union, 
to  be  ratified  by  the  Queen  in  council  (sect.  2).  The 
commissioners  might  insert  in  the  scheme  a  provision 
applying  the  surplus  revenues  for  the  benefit  of  other 
parishes  (sect.  3).  Notice  of  the  proposed  scheme  was  to 
be  given,  protests  against  it  were  to  be  heard  by  the  judi- 
cial committee  of  the  privy  council,  and  the  scheme,  when 
finally  approved  by  the  Queen  in  council  and  gazetted,  was 
to  have  the  force  of  law  (sects.  4  —7).  The  commissioners 
might  propose  to  erect  a  new  church  and  parsonage,  and 
to  remove,  pull  down,  and  sell  the  old  one  and  the  site, 
but  no  burial  ground  or  vault  was  to  be  sold  (sects.  8,  9, 
14).  The  church  and  vestry  left  standing  are  to  be  the 
church  and  vestry  of  the  united  parishes  for  all  purposes 
(sect.  10).  The  Bishop  of  London  might  appropriate  one 
church,  which  was  otherwise  to  be  pulled  down,  for  ser- 
vices in  Welsh  (sect.  11).  Schemes  were  to  be  made  for 
transferring  endowed  lectureships  in  churches  pulled  down 
to  other  churches  (sect.  12).  Pews  were  to  be  readjusted 
and  appropriated  for  the  united  benefice ;  but  no  less  than 
one-third  of  the  sittings  are  to  be  free  and  unappropriated 
(sect.  13). 
34  &  35  Vict.  The  following  are  the  provisions  which  have  been  made 
c-  M-  by  the  last  act,  34  &  35  Vict.  c.  90,  "  The  Union  of 

Benefices  Acts  Amendment  Act": — 
One  church  to        Sect.  3.  "  Where  two  or  more  benefices  are  united,  or 
be  the  parish     two  or  more'  portions  of  the  same  benefice,  or  of  different 
united  or  sepa-  benefices,  are  constituted  a  separate  benefice,  and  held  by 
rate  benefice,     one  incumbent,  and  there  are  more  churches  than  one 

situate  within  the  limits  of  such  united  or  separate  bene- 
fice, it  shall  be  lawful  for  the  bishop  of  the  diocese,  upon 
the  application  and  with  the  consent  in  writing  of  the  in- 
cumbent and  patron  or  patrons  of  the  benefice,  and  with 
the  consent  of  two-thirds  of  the  parishioners  within  the 
limits  of  such  united  or  separate  benefice  in  vestry  assem- 
bled, by  a  faculty  from  his  consistorial  court,  to  decree 
that  one  of  such  churches  shall  henceforth  be  constituted 
the  parish  church  of  such  united  or  separate  benefice,  and 
that  any  other  church  or  churches  within  the  limits  of 
such  united  or  separate  benefice  may  be  either  wholly  or 
partly  pulled  down  or  suffered  to  remain  standing  or  still 

(«)  Afterwards  the  ecclesiastical  commissioners. 
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be  used  for  the  purposes  of  divine  service,  either  as  a 
chapel  or  chapels  of  ease  to  the  parish  church  or  other- 
wise, or  be  converted  into  a  mortuary  chapel  or  mortuary 
chapels ;  and  the  vestry  room  of  the  church  so  constituted 
the  parish  church  shall  be  held  to  be  the  vestry  room  of 
the  parishes  or  places  constituting?  such  united  or  separate 
benefice  for  the  use  of  the  parishioners  thereof;  provided, 
that  the  said  bishop  shall  not  make  any  such  decree  for 
the  pulling  down  either  the  whole  or  part  of  any  such 
church  or  churches  until  a  sum  sufficient  to  defray  the 
expenses  of  the  transfer  as  hereinafter  prescribed  of  the 
tombstones,  monuments,  tablets,  and  monumental  inscrip- 
tions in  the  church  so  to  be  wholly  or  partly  pulled  down 
has  been  collected  by  voluntary  subscriptions,  and  placed 
in  the  hands  of  two  or  more  trustees  to  be  applied  to  such 
purpose." 

Sect.  4.  "  The  site  of  any  church  which  shall  be  wholly  Site  of  disused 
or  partly  pulled  down,  and  the  churchyard  belonging  d*0"5*1  *£  *» 
thereto,  shall  be  properly  fenced  in  and  preserved  and  kept  «re8^ 
free  from  desecration,  and  until  such  churchyard  shall  be 
legally  closed  for  interments  the  persons  for  the  time  being 
having  rights  of  burial  in  such  churchyard  shall  not  be 
entitled  to  rights  of  burial  in  any  other  churchyard  within 
the  limits  of  the  same  united  or  separate  benefice :  pro- 
vided always,  that  nothing  in  this  act  contained  shall  apply 
to  any  proceedings  for  the  union  of  benefices  taken  under 
the  provisions  of  23  &  24  Vict.  c.  142  "(*). 

Sect.  5.   "  The  tombstones,  monuments,  tablets,  and  Tombstones, 
monumental  inscriptions  in  any  church  so  wholly  pulled  fon£  altar»  &<% 
down,  or  in  such  part  of  any  church  as  is  pulled  down,  fen^fJJJm 
shall  be  transferred  to  the  parish  church  of  such  united  or  disused  church 
separate  benefice,  or  in  the  case  where  the  removal  is  from  *°  p*rid* 
such  part  of  a  church  as  has  been  pulled  down,  to  the  part  c  urc . ' 
of  the  church  which  is  suffered  to  remain  standing ;  and  J£pair       ' 
the  font,  communion  table,  and  plate  used  for  the  purposes 
of  the  holy  communion  belonging  to  or  held  in  trust  for 
any  church  so  wholly  pulled  down  shall  be  transferred  to 
such  parish  church ;  and  all  lectureships  attached  to  any 
church  so  wholly  pulled  down  or  disused  for  the  purposes 
of  divine  service  shall  be  transferred  to  the  parish  church 
of  such  united  or  separate  benefice ;  and  all  sums  of  money 
or  other  property  held  by  any  body  or  person  or  persons 
in  trust  for  the  maintenance,  repair,  or  insurance  of  any 
church  which  shall  cease  to  be  used  for  the  purposes  of 
divine  service  or  for  a  mortuary  chapel  under  the  pro- 

(0  See  p.  540,  infra. 
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visions  of  this  act  shall  thereupon  be  held  upon  the  like 
trusts  for  such  parish  church." 

Sect.  6.  "  When  any  church  shall  have  been  so  consti- 
tuted a  parish  church  the  persons  residing  within  the 
limits  of  the  said  united  or  separate  benefice  shall,  subject 
as  in  this  act  mentioned,  have  the  same  rights,  be  entitled 
to  the  same  privileges,  and  be  subject  to  the  same  obliga- 
tions in  relation  to  such  church  as  if  the  same  church  had 
always  existed  as  such  parish  church." 

Sect.  7.  "  Upon  any  union  of  benefices  the  bishop  of 
the  diocese,  under  his  hand  and  seal,  shall  and  he  is  hereby 
authorized  by  faculty  from  his  court  to  alter  and  readjust 
the  seats  and  the  appropriation  thereof  in  the  church  of 
the  united  or  separate  benefice,  so  that  not  less  than  one- 
half  of  the  sittings  in  such  church  shall  be  left  unappro- 
priated; and  all  the  seats  whether  appropriated  or  free 
under  any  new  arrangement  made  under  this  provision 
shall  be  made  as  near  as  possible  of  the  same  size  and 
general  appearance." 

By  sect.  2,  this  act  is  to  be  read  and  construed  as  one 
with  1  &  2  Vict.  c.  106,  and  13  &  14  Vict  c.  98. 

A  special  enactment  (23  &  24  Vict.  c.  142)  has  been 
made  as  to  the  union  of  benefices  within  the  metropolis  ; 
which  benefices  are  therefore  exempted  from  the  operation 
of  the  last-mentioned  act  (34  &  35  Vict.  c.  90). 

The  following  are  the  provisions  of  this  act : — 

Sect.  1.  "  Two  or  more  contiguous  benefices  within  the 
metropolis  as  defined  by  18  &  19  Vict.  c.  120,  intituled 
'  An  Act  for  the  better  Local  Management  of  the  Metro- 
polis' (m),  may  from  time  to  time  be  united,  or  a  benefice 
or  contiguous  benefices  and  one  or  more  spiritual  sinecure 
rectory  or  rectories,  vicarage  or  vicarages,  contiguous  to 
such  benefice  or  benefices,  and  situate  m  the  metropolis, 
may  from  time  to  time  be  united,  without  regard  in  any 
case  to  aggregate  population  or  aggregate  yearly  value, 
and  without  limitation  as  to  the  same,  and  every  such 
union  shall  be  effected  in  the  manner  hereinafter  pro- 
vided." 

Sect.  3.  "  Whenever  it  shall  appear  to  the  bishop  of  the 
diocese  of  London  or  of  Winchester,  as  the  case  may  be,  that 
an  union  of  benefices  may  with  advantage  to  the  interests 
of  religion  be  effected  within  his  diocese,  he  may  cause  a 
commission  to  be  issued  under  his  hand  and  seal,  addressed 
to  five  persons,  to  be  nominated  as  after  mentioned,  autho- 
rizing and  requiring  them  to  inquire  into  and  report  upon 


(u)  See  sect.  250,  and  schedules  A,  B  and  C  to  the  act. 
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the  expediency  of  the  proposed  union,  and  such  commis- 
sioners shall  and  may  inquire  into  all  such  matters  in  any- 
wise affecting  such  union  or  connected  therewith  as  they 
may  deem  necessary,  and  the  commissioners  shall  make 
their  return  to  the  commission  within  six  calendar  months 
from  the  issuing  of  the  commission,  or  within  such  en- 
larged time  as  the  bishop  shall,  by  writing  under  his  hand, 
from  time  to  time  direct,  and  notice  of  the  issuing  of  a 
commission  shall  be  sent  by  the  bishop  to  the  vestry  clerk 
of  each  parish  proposed  to  be  united,  and  notice  thereof 
shall  be  published  by  such  vestry  clerk  by  affixing  it  upon 
the  door  of  the  parish  church." 

Sect.  4.  "  Three  of  the  commissioners  shall  be  beneficed  Commission 
clergymen  residing  within  the  diocese,  of  whom  one  shall  ^ovrto  be 
be  nominated  by  the  dean  and  chapter  of  the  cathedral 
church  of  Saint  Paul  (a:),  and  two  by  the  bishop  of  the 
diocese,  and  the  remaining  two  shall  be  lay  members  of 
the  church  of  England,  and  shall  be  nominated  to  the 
bishop  by  the  corporation  of  the  city  of  London  (y) ;  and 
no  commissioner  shall  be  entitled  to  claim  or  shall  receive 
any  salary  or  payment  for  performing  the  duties  imposed 
on  him  as  such  commissioner." 

Sect.  5.  "  Three  of  the  commissioners,  of  whom  one  The  number  to 
shall  be  a  lay  commissioner,  shall  constitute  a  quorum;  constitute  a 
and  the  commissioners  shall  have  power  at  their  discretion  ^ww^'and^ 
to  call  for  the  production  before  them  of  any  documents  the  return  to 
not  affecting  private  interests  which  they  may  deem  neces-  ^e  °wnlni*" 
sary  for  the  purposes  of  the  commission,  and  the  persons 
having  the  care  or  custody  of  such  documents  shall  be 
bound  to  produce  them  to  the  commissioners  upon  the 
requisition  in  writing  of  any  two  commissioners ;  and  the 
commissioners  may  examine  on  oath  all  persons  desirous 
or  willing  to  be  examined  by  them  touching  any  matter 
relating  to  the  object  of  the  commission,  and  may  adminis- 
ter the  oaths  necessary  for  that  purpose,  and  the  church- 
wardens of  the  parishes  proposed  to  be  united  shall  have 
notice  of  the  sittings  of  such  commission,  and  shall  be 
entitled,  with  their  vestry  clerk,  to  attend  thereat;  and 
the  commissioners  shall  in  their  return  to  the  commission 
certify  all  such  matters  and  things  as  shall  appear  to  them 
material,  together  with  their  opinion  as  to  the  expediency 
or  otherwise  of  the  proposed  union,  and  if  they,  or  any 

(x)  By  the  dean  and  chapter  parishes  affected,  if  the  proposed 

of  Westminster,  if  the  proposed  union  is  not  within  the  city  of 

union  is  within  the  city  of  West-  London  or  the  liberties  thereof 

minster  (s.  30).  (sect.  30). 

(y)  By  the    vestries    of  the 
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three  of  them  competent  to  constitute  a  quorum,  shall 

deem  the  union  expedient,  shall  recommend  the  terms  on 

which  in  their  opinion  the  same  ought  to  be  effected." 

Disqualifies-         Sect.  6.  "  If  oefore  the  return  to  the  commission  any 

tionof  com-      commissioner  shall  die,  or  become  incapable  of  acting  by 

nussioners, and  .    -  ..        ,.     '  -  * -  .©  .  J 

the  issuing  a  removal  from  the  diocese  or  otherwise,  the  commission. 
fresh  commia-  shall  continue  in  full  force,  unless  there  shall  not  be  suffi- 
slOD'  cient  commissioners  remaining  to  constitute  a  quorum; 

and  notwithstanding  the  death  or  disqualification  of  any 
one  or  more  of  the  commissioners  the  qualified  commis- 
sioners for  the  time  being  shall  continue  to  exercise  the 
powers  given  to  the  commissioners  by  this  act  until  such 
vacancy  or  vacancies  shall  have  been  filled  up ;  but  if  there 
shall  not  be  a  sufficient  quorum  the  bishop  may,  either 
before  or  after  the  time  limited  for  the  return  to  the  com- 
mission, issue  a  fresh  commission  under  the  provisions  of 
this  act  in  lieu  of  the  original  commission,  and  the  com- 
missioners under  such  substituted  commission  shall  have 
all  the  powers  of  the  original  commission,  and  may  adopt 
the  evidence  taken  under  it." 
Bishop  to  Sect.  7.  "  If  the  return  to  the  commission  shall  recom- 

prepare  and      mend  an  union,  the  bishop  shall  cause  proposals  for  a 
po«SsnforPa>"     scheme,  based  upon  the  terms  recommended,  to  be  pre- 
scheme  to         pared  for  effecting  the  union,  whieh  proposals,  with  the 
churchwardens  consent  thereto  in  writing  of  the  patron  or  patrons  of  each 
Tf-       of  the  benefices  affected,  shall  be  transmitted  by  the  bishop 
to  the  churchwardens  of  each  parish  proposed  to  be  united, 
in  order  that  the  same  may  be  considered  by  the  inhabi- 
tants in  vestry  assembled;  and  all  such  proposals  shall 
have  especial  regard  to  the  residence  of  the  incumbent  on 
the  benefice  proposed  to  be  constituted  the  united  benefice, 
and  shall  contain  all  necessary  provisions  conducing  to  such 
residence." 
Vestry  to  Sect.  8.  "  The  vestry  of  each  parish  shall,  by  the  vestry 

notify  assent  clerk  or  other  officer,  notify  to  the  bishop,  within  two 
andbishop08'  calendar  months  after  the  receipt  of  the  proposals,  their 
to  transmit  assent  or  their  objections  to  or  any  suggestions  for  the 
final  Droposals  modification  of  the  same,  and  the  bishop  shall  give  full 
ticaTcommis-  consideration  to  every  such  notification  of  vestry,  and  shall 
sioners,  to  pre-  make  such  alterations  in  the  proposals  as  he  may  think 
Sd  ^tify '  right  5  and  the  bishop  shall  cause  such  proposals,  as  finally 
Bame  to  the  approved  by  him,  and  assented  to  by  the  patrons  and  by 
Queen  in  the  vestries  of  the  parishes  to  be  affected  thereby,  to  lie 
council.  transmitted  to  the  ecclesiastical  commissioners  tor  Eng- 

land, who  shall  thereupon  cause  to  be  prepared  a  scheme 
for  carrying  out  the  proposed  union,  which  scheme  may, 
with  the  assent  of  the  bishop  and  patrons,  and  the  vestries 
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of  the  parishes  to  be  affected  thereby,  embody  any  modifica- 
tions of  the  proposals,  and  shall  send  drafts  of  such  pro- 
posed scheme  to  the  churchwardens  of  the  parishes  to  be 
respectively  affected  by  the  scheme,  with  notice  that  they 
or  any  of  them  may,  within  two  calendar  months,  show 
cause  to  the  ecclesiastical  commissioners  against  the  pro- 
posed union  or  any  part  or  parts  of  the  scheme  relating 
thereto ;  and  if  within  such  period  of  two  calendar  months 
no  cause  be  shown,  the  ecclesiastical  commissioners  shall 
certify  the  scheme,  and  the  consent  thereto  in  writing  of 
the  bishop  and  of  the  patron,  and  of  the  vestries  of  the 
parishes  to  be  affected  thereby,  to  her  Majesty  in  council, 
and  thereupon  it  shall  be  lawful  for  her  Majesty  in  council 
to  make  and  issue  any  order  or  orders  for  effecting  the  union 
and  for  uniting  the  parishes  of  the  united  benefices  into  one 
parish  for  ecclesiastical  purposes,  and  for  such  other  pur- 
poses as  are  herein  provided :  provided  always,  that  if  any 
petition  or  statement  is  lodged  by  way  of  protest,  or  any 
appeal  is  made  against  the  scheme  or  any  part  thereof,  as 
hereinafter  is  provided,  no  such  order  or  orders  in  council 
shall  be  made  or  issued  until  such  petition  or  statement 
has  been  duly  considered,  or  the  parties  to  such  appeal 
have  been  duly  heard." 

Sect.  9.  "  It  shall  be  lawful  for  the  ecclesiastical  com-  What  the 
missioners  to  insert  in  any  scheme  to  be  prepared  by  them  ^l"/88*0??™ 
all  proper  directions  for  the  appointment  of  the  first  in-  the  scheme. m 
cumbent  of  the  united  benefice,  and  for  regulating  the 
course  and  succession  in  which  the  patrons,  if  there  be 
more  than  one  patron,  shall  present  or  nominate  to  such 
united  benefice  from  time  to  tune  as  the  same  shall  become 
vacant,  and  they  shall  have  power  to  insert  in  any  scheme 
all  such  provisions  in  addition  to  those  hereby  expressly 
authorized  as  may  in  their  opinion  be  necessary  for 
effectually  carrying  out  the  particular  measures  proposed 
by  the  scheme,  including  any  provisions  which  may  be 
found  necessary  for  the  compensation  of  any  of  the  incum- 
bents of  the  benefices  to  be  united  who  may  be  willing  to 
retire  therefrom ;  and  the  ecclesiastical  commissioners  shall 
and  may,  for  the  purposes  of  this  act,  exercise  all  powers 
and  privileges  now  or  for  the  time  being  exercisable  by 
them  under  the  acts  of  parliament  relating  to  their  com- 
mission, or  under  the  church  building  acts,  particularly  as 
regards  the  purchase  of  sites  and  the  erection  of  churches." 

Sect.  10.  "  Whenever  it  shall  be  deemed  expedient  to  Part  of  a  bene- 
unite  part  only  of  a  benefice  with  some  other  contiguous  J*®6  *J  ^^ 
benefice  or  benefices,  any  portion  of  a  benefice  or  bene-  be^Tenri** 
fices,  or  any  portion  of  two  or  more  benefices,  which  shall  and  included 

in  scheme. 
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have  been  united  under  the  provisions  of  this  or  of  any 
other  act,  or  in  any  other  manner,  and  either  prior  to  or 
subsequently  to  the  passing  of  this  act,  may  in  the  manner 
prescribed  by  this  act  be  severed  from  the  remaining  por- 
tion, and  thereupon  such  a  portion  of  the  parish  or  united 
parishes  to  which  the  benefice  shall  belong  as  shall  be  de- 
termined by  the  scheme  effecting  the  severance  shall  be- 
come disunited  for  ecclesiastical  purposes ;  and  the  por- 
tion of  benefice  and  parish  so  severed  shall,  for  the  purposes 
of  an  union  of  benefices  under  this  act,  be  deemed  to  be  a 
separate  benefice  and  parish  respectively,  and  may  by  the 
same  scheme  and  order  in  council  under  which  such  sever- 
ance shall  be  effected,  or  by  any  supplemental  scheme,  be 
united  to  any  other  contiguous  benefice  or  benefices ;  and 
in  such  original  or  supplemental  scheme  provisions  may 
be  inserted  for  annexing  to  the  severed  portion  a  propor- 
tion of  the  real  and  personal  property  of  the  parish  or 
united  parishes  from  which  such  severance  shall  have 
been  made,  and  for  the  dealing  with  and  application  of 
the  property  (if  any)  to  be  so  annexed,  and  for  defining 
and  determining  the  rights  of  the  parishioners  of  the 
severed  portion  in  regard  to  the  joint  vestry  of  the  newly 
united  parish  with  which  the  severed  portion  shall  be  in- 
corporated, and  as  to  the  manner  of  exercising  such  rights, 
and  all  such  other  provisions  as  may  seem  to  the  eccle- 
siastical commissioners  necessary  or  expedient  in  lieu  of 
any  provisions  contained  in  this  act  not  applicable  to  an 
united  benefice  or  parish  of  which  a  severed  portion  of  a 
benefice  or  parish  shall  constitute  part,  and  after  the  sever- 
ance the  remaining  portion  of  the  benefice  or  parish  from 
which  the  severance  shall  have  been  made  shall  continue 
one  benefice  or  parish  or  united  benefice  or  parish,  and 
shall  not  be  otherwise  affected  by  such  severance;  and 
whenever  in  this  act  the  consent  of  the  patron  of  a  bene- 
fice shall  be  required  for  carrying  the  same  into  effect,  the 
patron  whose  consent  shall  be  requisite  in  the  case  of  any 
such  severed  portion  shall  be  the  patron  of  the  benefice  or 
united  benefice  from  which  such  severance  shall  be  in- 
tended." 

Sect.  11.  "Whenever  it  shall  appear  to  the  ecclesi- 
astical commissioners  that  the  total  revenue  of  any  bene- 
fices proposed  to  be  united  would  be  more  than  sufficient 
for  the  due  maintenance  and  support  of  the  incumbent  of 
the  benefice  proposed  to  be  constituted  an  united  .bene- 
fice, and  of  such  assistant  curate  or  curates  as  may  be 
needed  for  the  same,  and  that  some  specified  part  or  parts 
of  the  permanent  endowments  belonging  to  the  benefices 
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proposed  to  be  united,  or  any  of  them,  might  with  ad- 
vantage to  the  interests  of  religion  be  made  subject  to  a 
certain  annual  rentcharge  in  perpetuity  in  favour  of  some 
other  specified  benefice  m  the  metropolis  or  in  the  vicinity 
thereof,  or  might  be  excepted  out  of  such  union,  and  trans- 
ferred and  annexed  to  such  other  specified  benefice,  having 
no  provision  or  no  competent  provision  belonging  thereto, 
as  an  endowment  or  a  further  endowment  for  the  same, 
the  ecclesiastical  commissioners,  with  the  consent  of  the 
patron  or  patrons  of  the  benefices  proposed  to  be  united, 
and  of  the  vestries  of  the  parishes  to  be  affected  thereby, 
and  of  the  bishop  of  the  diocese  within  which  such  bene- 
fices shall  be  situate,  may  prepare  and  submit  to  her  Ma- 
jesty in  council  a  scheme  for  providing  such  rentcharge, 
or  for  effecting  such  transfer  or  annexation,  and  there- 
upon it  shall  be  lawful  for  her  Majesty  in  council  to  make 
and  issue  an  order  or  orders  for  giving  effect  to  the  said 
scheme  of  the  commissioners,  and  in  the  scheme  there 
shall  be  inserted  all  such  powers  for  recovering  the  rent- 
charge  (if  any)  by  distress  upon  or  perception  of  the  rents 
and  profits  of  the  hereditaments  to  be  charged  therewith 
or  otherwise,  and  for  the  immediate  or  prospective  ap- 
portionment of  such  rentcharge  or  otherwise  in  relation 
thereto,  as  to  the*  ecclesiastical  commissioners  shall  seem 
reasonable  and  proper ;  and  upon  the  order  or  orders  di- 
recting such  provision,  transfer,  or  annexation  coming  into 
operation  the  rentcharge  or  other  permanent  endowments 
to  be  provided,  transferred  or  annexed  shall,  without  any 
further  deed,  transfer  or  other  assurance,  become  and  be 
for  ever  annexed  to  such  benefice,  and  the  same,  and  all 
powers  for  recovering  the  rentcharge  (if  any)  or  relating 
thereto,  shall  be  vested  in  and  held  and  enjoyed  and  be 
exercisable  by  the  incumbent  thereof  for  the  time  being 
as  the  endowment  or  a  part  of  the  endowment  thereof, 
subject  and  without  prejudice  nevertheless  to  all  leases, 
grants,  rente,  charges  and  incumbrances  existing  at  the 
time  of  such  predion,  transfer  and  annexation  legally 
affecting  the  same ;  but  the  ecclesiastical  commissioners 
may,  in  their  discretion,  appropriate  any  part  not  exceed- 
ing one  equal  fifth  part  of  the  annual  income  arising  from 
any  such  endowment  during  the  whole  or  any  part  of  the 
first  five  years  next  after  the  scheme  shall  come  into  ope- 
ration as  a  fund  in  augmentation  of  the  fund  hereinafter 
provided  for  the  payment  of  the  costs,  charges  and  ex- 
penses of  carrying  the  provisions  of  this  act  into  effect : 
provided  that  the  amount  of  such  rentcharge  leviable 
under  such  scheme  in  any  parish  proposed  to  be  united, 
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and  not  included  in  22  Car.  2,  c.  11,  shall  not  exceed  the 
average  annual  amount  levied  and  paid  to  the  incumbent 
of  such  parish  in  the  seven  years  immediately  preceding 
the  passing  of  this  act." 

By  sect.  12,  the  patronage  of  benefices  may  be  ex- 
changed, for  facilitating  unions. 
Scheme  may  Sect.  14.  "  Any  scheme  may  (but  subject  to  objection 
provide  for  ^d  protest  as  after  mentioned,  and  subject  to  the  restric- 
clmrchor  par^  tions  herein  contained)  provide  for  the  erection  of  any  new 
aonage,  re-  church  or  parsonage  house,  for  the  pulling  down  or  re* 
moval  of  old  moval  of  any  existing  church,  except  as  hereinafter  pro- 
aoDage,<sa^of  v*ded,  or  parsonage  house  of  any  benefices  proposed  to  be 
site,  &c.  united,  and  for  the  appropriation  or  sale  of  the  materials 


and  the  site  of  the  same  respectively,  and  of  the  ground 
annexed  thereto  and  necessary  for  the  use  and  enjoyment 
thereof,  for  the  appropriation  of  any  plate  or  other  furni-. 
ture  held  in  trust  for  any  church  to  be  pulled  down,  for 
the  disposal  of  any  organ  in  such  church,  for  the  transfer 
of  any  lectureships  attached  to  such  church,  but  not  so  as 
to  affect  the  right  of  appointment  to  any  lectureship,  or 
for  sale  or  exchange  of  any  parsonage  or  glebe  houses  or 
buildings,  or  the  sites  thereof,  with  their  appurtenances, 
for  compensation  to  parish  clerks  or  other  officers,  or  for 
arrangement  with  respect  to  fees  or  vestry  rooms ;  but  the 
font,  communion  table  and  plate  used  for  the  purposes  of 
the  holy  communion  shall  not  be  sold,  but  shall  be  trans- 
ferred to  the  church  of  the  united  benefice,  or  if  such  font, 
communion  table  and  plate  be  not  needed  for  such  church, 
then  to  any  other  church  or  chapel,  or  churches  or  chapels, 
within  the  diocese  which  the  bishop  may  select :  provided 
always,  that  nothing  in  this  act  contained  shall  authorize 
the  pulling  down  the  churches  of  St.  Stephen's,  Wal- 
brook,  St.  Martin,  Ludgate,  St.  Peter,  CornhiU,  and  St. 
Swithin,  Cannon  Street ;  provided  also,  that  the  scheme 
for  the  removal  of  any  church  or  parsonage  shall  provide 
for  the  erection  of  another  church  or  parsonage  within  the 
limits  of  the  metropolis. 
Judicial  com-  Sect,  16.  "  Any  person  interested  who  may  have  shown 
mittee  to  con-  cause  to  the  ecclesiastical  commissioners  against  the  pro- 
agaUistKheiiie.  Pose<^  union  of  any  benefices,  or  against  subjecting  the  en- 
dowments or  revenues  thereof,  or  any  part  of  them,  to  any 
rentcharge  or  transfer  or  annexation,  or  against  any  part 
or  parts  of  any  scheme  certified  by  them  to  her  Majesty 
in  council,  may  appeal  to  her  Majesty  in  council  against 
such  scheme  or  any  part  thereof  in  the  usual  manner,  or 
may,  at  his  option,  state  in  writing  by  way  of  protest  his 
objections  to  such  union  or  any  part  or  parts  thereof,  and 
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the  ecclesiastical  commissioners  shall  annex  such  written 
statement  or  protest  to  their  certificate  to  the  Queen  in 
council,  and  her  Majesty  in  council  may  order  and  direct 
that  such  objections  shall  be  considered  by  the  Judicial 
Committee  of  the  Privy  Council,  and  the  said  Judicial 
Committee  shall  make  report  to  her  Majestv  in  council 
thereupon,  and  may  propose  to  her  Majesty  m  council  to 
affirm,  vary  or  dismiss  the  scheme  certified  by  the  com- 
missioners,  or  to  return  the  same  to  the  said  commis- 
sioners for  alteration  or  amendment,  and  her  Majesty  in 
council  may  affirm,  vary  or  dismiss  the  scheme  accord- 
ingly,  or  return  the  same  to  the  commissioners  to  be  re- 
considered as  to  any  parts  thereof." 

By  sect.  15,  no  scheme  shall  be  submitted  to  the  Queen 
in  council  till  it  has  been  laid  before  the  two  houses  of 
parliament  for  two  months. 

By  sect.  13,  the  order  in  council  affirming  a  scheme, 
when  gazetted  and  registered  in  the  diocesan  registry, 
shall  have  the  force  of  law. 

By  sect.  23,  the  order  in  council  cures  all  previous  in- 
formalities. 

Sect.  1 7. "  Nothing  in  this  act  contained  shall  legalize  the  Site  of  church 
sale  or  letting  or  appropriation  of  the  site  of  any  church  *mI1!!)h!rni<i 
unless  with  the  consents  in  writing  of  the  archbishop  of  or  iet  without 
the  province,  the  bishop  of  the  diocese,  the  archdeacon  certain  con- 
and  the  secretary  of  state  for  the  home  department,  and  8ent8, 
the  site  shall  be  dealt  with  subject  to  such  directions  and 
restrictions  as  to  the  removal  of  the  remains  of  persons 
deposited  under  the  church  to  be  pulled  down,  and  as  to 
the  not  disturbing  and  finally  closing  such  vaults  or  graves, 
as  to  such  secretary  of  state  shall  seem  meet ;  but  nothing 
in  this  act  contained  shall  legalize  the  sale  or  letting  of  any 
churchyard  or  burial  ground ;  and  no  sale  or  letting  shall 
be  made  of  the  site  of  any  church  wherein  any  bodies  are 
known  to  be  interred  until  after  the  remains  of  the  persons 
deposited  under  such  church  shall  have  been  properly  re- 
moved at  the  cost  of  the  ecclesiastical  commissioners,  to 
be  paid  out  of  the  fund  hereinafter  provided,  into  some 
consecrated  churchyard  or  burial  ground,  or  to  such  por- 
tion of  the  vaults  of  the  same  church  as  may  be  separated     ' 
and  set  apart  for  a  burial  place ;  and  notice  shall  be  given 
by  the  churchwardens,  or  one  of  them,  to  the  heirs,  execu- 
tors or  administrators  of  any  persons  interred  in  or  under 
any  such  church,  where  they  can  be  ascertained,  of  the  in- 
tention to  remove  such  remains ;  and  a  certificate  in  writing 
under  the  hand  of  one  of  the  churchwardens  of  the  united 
parish  that  such  removal  has  been  duly  made,  and  that 
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Site  of  church  such  notice  has  been  given,  or  that  such  heirs,  executors 
pUtl  to  be '"id  or  a^m"1i8trators  cannot  be  ascertained,  shall  be  conclusive 
or  let  without  evidence  of  the  provisions  of  this  act  in  regard  to  such  re- 
certain  con-  moval  having  been  complied  with ;  and  as  to  any  tablets  or 
****-  monuments  in  such  church,  the  same,  if  not  removed  by 

the  heirs,  executors,  administrators,  relatives  or  friends  of 
the  person,  or  of  some  or  one  of  the  persons,  to  whose 
memory  the  same  shall  have  been  erected,  shall,  at  the 
cost  of  the  ecclesiastical  commissioners,  to  be  paid  out  of 
the  fund  hereinafter  provided,  be  carefully  removed  and 
fixed  in  some  convenient  part  of  the  church  to  be  con- 
stituted the  church  of  the  united  parishes ;  but  every  such 
removal  of  tablets  or  monuments  may  be  made  without 
the  necessity  of  a  faculty  from  the  bishop's  court,  and  shall 
be  free  from  the  payment  of  any  fees  to  the  incumbent  of 
such  church  or  to  any  officer  of  the  same  or  of  the  parish 
thereof:  provided  always,  that  it  shall  be  lawful  for  the 
heirs,  executors,  administrators,  relations  or  friends  of  any 
persons  who  shall  be  interred  or  deposited  in  or  under  any 
such  church,  or  in  any  such  first-mentioned  churchyard  or 
burial  ground,  under  proper  direction,  to  remove  the  re- 
mains of  such  persons,  and  also  the  tablets  or  monuments 
erected  to  then*  memory,  to  any  place  they  may  think 
proper ;  and  the  expenses  of  such  removal,  not  exceeding 
ten  pounds  in  each  case,  shall  be  paid  by  the  ecclesiastical 
commissioners  out  of  the  said  fund." 
After  union  of  Sect.  18.  "After  an  union  of  benefices,  the  parishes 
benefices  whereof  the  benefices  shall  be  united  shall  become  and 

CSS? united  continue  united,  but  for  ecclesiastical  purposes  only,  and 
for  ecclesias-  in  case  there  shall  be  only  one  church  left  standing  and 
tical  purposes,  remaining  within  such  united  parish,  such  church  shall 
determine16  *°  ^e  ^e  church  of  the  united  parish,  but  in  case  more  than 
which  church  one  church  shall  be  left  standing,  then  the  scheme  shall 
to  be  parish  determine  which  of  the  churches  so  left  standing  shall  be 
churcL  the  church  of  the  united  parish,  and  the  vestry  room  of 

the  church  so  constituted  the  parish  church  shall  be  held 
to  be  the  vestry  room  of  the  united  parish  for  the  use  of 
the  parishioners  thereof,  and  also  the  vestry  room  for 
secular  purposes  for  the  parishioners  of  each  of  the  parishes 
forming  the  united  parish,  and  for  the  care  and  preserva- 
tion of  the  deeds,  muniments  and  records  belonging  to  the 
same,  unless  otherwise  provided  by  the  scheme. 

By  sect.  19  the  bishop  may  allow  any  additional  church 
left  standing  to  be  used  for  service  in  the  Welsh  or  Irish 
or  in  any  foreign  language,  or  for  the  purposes  of  a  school 
or  schools  in  connexion  with  the  church. 

By  sect.  20  the  estates,  rates,  rights  and  liberties  of 
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parishes  united  shall  remain  distinct  as  before  union,  and 
each  parish  is  to  elect  its  own  churchwardens,  who  are 
together  to  "  be  churchwardens  of  the  church  of  the  united 
parish,"  and  "  the  vestries  of  the  united  parish  shall  to- 
gether form  one  joint  vestry  for  all  ecclesiastical  pur- 
poses." Each  parish  is  also  to  elect  its  own  parish  officers, 
and  provision  is  made  for  select  vestries. 

By  sect.  21,  the  union  is  not  to  affect  the  charities  of 
the  separate  parishes. 

Sect.  22.  "  All  expenses  which  shall  be  incurred  by  or  Providing  fund 
under  the  sanction  or  direction  and  on  behalf  of  any  bishop  for  payment  of 
or  the  ecclesiastical  commissioners  in  promoting  any  union  !2rv?T^arfc 
of  benefices,  and  in  otherwise  carrying;  the  provisions  of  StSution, 
this  act  into  execution,  and  of  the  scheme  under  which 
any  union  shall  be  effected,  including  all  preliminary  ex- 
penses so  incurred,  shall  be  paid  by  the  ecclesiastical  com- 
missioners, out  of  a  fund  to  be  provided  by  them,  in 
manner  following  (that  is  to  say) :  They  shall  on  the  first 
sale  by  them  of  property  or  materials  in  pursuance  of  any 
scheme  and  order  under  this  act  appropriate  the  whole  or 
such  portion  as  they  may  think  sufficient  of  the  produce  of 
such  sale  as  a  fund,  which  shall  be  applied  by  them  in 
payment  of  the  expenses  incurred  and  to  be  incurred  in 
relation  to  all  the  proposals  and  schemes  for  the  union  of 
benefices,  and  the  same  fund  shall  from  time  to  time  be 
augmented  by  the  said  commissioners  from  the  produce  of 
similar  sales  of  property  as  there  may  be  occasion ;  and 
out  of  the  fund  so  to  be  created  the  said  commissioners 
shall  defray  all  the  expenses  incurred  in  relation  or  in- 
cidental to  any  commission  to  be  issued  under  this  act 
having  reference  to  any  union  or  proposed  union  of  bene- 
fices, and  to  all  inquiries,  proposals  and  schemes  which 
shall  be  made  and  prepared  in  consequence  of  any  such 
commission  (including  all  preliminary  costs  and  expenses, 
whether  incurred  prior  or  subsequently  to  the  creation  of 
such  fund),  and  whether  such  inquiries,  proposals  and 
schemes  shall  result  in  an  order  in  council  or  not,  and  after 
providing  a  sufficient  fund  for  the  payment  of  all  such  ex- 
penses, and  after  providing  and  appropriating  a  portion  of 
such  fond  sufficient  in  the  opinion  of  the  ecclesiastical 
commissioners  to  meet  the  probable  preliminary  expenses 
of  any  future  commission  to  be  issued  under  this  act,  hav- 
ing reference  to  the  union  of  benefices,  the  surplus  of  the 
monies  so  set  apart  shall  be  applied  by  them,  with  the 
consent  in  writing  of  the  bishop,  for  the  benefit  of  any 
benefice  or  benefices  in  the  metropolis,  to  whose  benefit 
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the  said  commissioners  may,  with  such  consent,  think  fit 
to  apply  the  same." 

Sect.  24  makes  provision  for  the  manner  in  which  the 
consents  of  patrons  and  vestries  to  schemes  shall  be 
signified. 

By  sect.  25  supplemental  orders  may  at  any  time  be 
made  by  the  Queen  in  council. 

By  sect.  29,  all  property  to  be  sold  under  the  act  shall 
vest  in  the  ecclesiastical  commissioners,  whose  conveyance 
to  the  purchaser  shall  be  effectual. 

By  sect  30,  this  act  shall  not  interfere  with  the  powers 
given  by  the  previous  acts  for  uniting  benefices. 

Sect.  26.  "  In  the  case  of  endowed  lectureships,  when 
the  lectures  have  been  customarily  preached  in  a  church 
which  may  be  taken  down  or  which  may  cease  to  be  a 
parish  church  under  the  provisions  of  this  act,  such  lec- 
tures shall  be  preached  in  the  church  which  shall  have 
been  or  may  be  selected  as  the  church  of  the  parish  of 
which  the  church  may  have  been  taken  down,  or  the  bishop 
of  the  diocese  for  the  time  being  may,  in  order  to  avoid 
difficulties,  prepare  from  time  to  time  under  his  hand 
a  scheme  or  schemes  for  transferring  such  lectures  to  other 
churches,  to  be  preached  therein  at  such  times  as  to  the 
8aid  biahop  may  appear  convenient,  but  not  ao  as  to  affect 
the  right  of  electing  or  nominating  any  lecturer,  and  such 
scheme  shall  be  submitted  by  the  said  bishop  to  the  charity 
commissioners  under  the '  Charitable  Trusts  Act,  1853  '(£)> 
and  such  scheme,  if  approved  of  by  them,  and  by  the 
vestries  of  the  parishes  affected  thereby,  or  subject  to  such 
alterations  therein  as  may  appear  to  the  said  commissioners 
advisable,  and  as  shall  be  approved  of  by  the  said  bishop, 
and  by  the  vestries  of  the  parishes  affected  thereby,  and  if 
assented  to  in  writing  by  the  incumbent  of  the  church  to 
which  it  may  be  proposed  to  transfer  the  lectures,  shall  be 
valid  for  effecting  the  purposes  therein  mentioned,  and 
Shall  be  registered  in  the  registry  of  the  diocese ;  but 
nothing  in  this  act  contained  shall  give  the  bishop  any 
power  to  license  a  lecturer  without  the  consent  of  the 
incumbent  of  the  church  in  which  such  lecturer  is  to 
officiate." 

Sect  27.  "  If  any  commissioners  appointed  under  this 
act  shall  report  that  it  is  not  expedient  to  carry  any  pro- 
posed union  into  effect,  but  that  it  would  be  expedient  to 
afford  improved  accommodation  in  one  or  more  of  the 
churches  referred  to  in  such  report  for  casual  residents  in 
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the  city  or  town,  and  others  not  being  parishioners,  the  the  accommo- 
bishop  of  the  diocese  may*  in  any  such  case  in  which  the  datjoo  of 
funds  for  the  alteration  of  the  seats  in  the  manner  recom-  Pa™U0Iier8" 
mended  in  such  report  shall  within  two  years  from  the 
date  of  such  report  be  provided  by  local  or  public  sub- 
scription, direct  such  church  to  be  reseated  accordingly ; 
and  in  such  reseating  due  provision  shall  be  made  for  the 
appropriation  of  such  number  of  seats  as  may  be  required 
for  the  accommodation  of  ail  parishioners  attending  divine 
worship  in  such  church,  and  the  churchwardens  shall  have 
power  to  alter  from  time  to  time  the  appropriation  of  such 
seats,  and  to  appropriate  to  the  use  of  parishioners  such 
further  number  of  seats  as  may  be  required  by  them,  and 
all  the  seats  both  appropriated  and  free  under  any  new 
arrangement  made  under  this  present  provision  shall  be 
made  as  near  as  possible  of  the  same  size  and  general 
appearance." 

Sect.  28.  "  Upon  any  union  of  benefices  the  bishop  of  the  Appropriation 
diocese  under  his  hand  and  seal  shall  and  he  is  hereby  ^8ea^8 !? 
authorized,  by  faculty  from  his  court,  to  alter  and  re-adjust  united  parish, 
the  seats,  and  the  appropriation  thereof  in  the  church  of 
the  united  parish,  so  that  not  less  than  one-half  of  the  sit- 
tings in  such  church  shall  be  left  unappropriated,  and  the 
remainder  shall  be  placed  at  the  disposal  of  the  church- 
wardens of  such  church,  under  the  control  and  direction  of 
the  bishop,  for  the  use  of  the  parishioners  of  such  united 
parish  discharged  from  all  prescriptive  and  other  pre-exist- 
ing rights ;  and  the  bishop  of  the  diocese,  either  upon  an 
union  of  benefices,  or  at  any  time,  and  from  time  to  time 
afterwards,  may  cause  the  church  of  the  united  parish  to 
be  reseated,  and  may  adjust  and  appropriate  or  re-adjust 
and  re-appropriate  the  sittings  in  the  same  church;  and  all 
monies  expended  and  required  for  such  purposes,  and  not 
provided  by  voluntary  donation  or  in  any  other  manner, 
shall  be  deemed  expenses  incurred  by  the  bishop  in  carry- 
ing the  provisions  of  this  act  into  execution,  and  shall  be 
defrayed  accordingly." 


Sect.  2. —  The  Union  of  several  Benefices  in  one  Church. 

It  has  sometimes  happened  that  more  than  one  clerk  is  Medietas. 

beneficed,  and  has  cure  of  souls  in  the  same  church  and 

parish. 

Benefices  of  this  nature  are  often  called  medieties.  Pro-  Their  extinc- 
tion. 
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vision  for  their  union  or  extinction  has  been  made  by  the 
two  following  statutes : — 
Benefices  may  3  &  4  Vict,  c.  113,  s.  72:  €t  With  respect  to  any  parish 
**  ^n!6^  "*  wkich  ^>0^1  ^e  pr0^*8  an^  *^e  spiritual  charge  are 
wi^oonaent'of  divided  between  two  or  more  incumbents,  each  having  a 
patrons.  mediety  or  portion  of  the  benefice,  a  plan  or  plans  may 

be  framed  by  the  bishop  of  the  diocese,  with  the  consent 
of  the  patron  or  patrons,  and  so  as  not  to  prejudice  the 
interests  of  any  existent  incumbent,  for  constituting  any  of 
such  portions  separate  benefices,  or  for  consolidating  two 
or  more  of  such  portions  into  one  benefice  to  be  held  by 
one  incumbent,  or  for  making  such  other  arrangements  as 
he  may  judge  likely  to  promote  the  efficient  discharge  of 
pastoral  duties  in  such  parishes ;  and  any  such  plan  may 
be  carried  into  effect  by  the  authority  hereinafter  pro- 
vided: provided  always,  that  nothing  herein  contained 
shall  restrain  the  bishop  from  doing  any  act  or  exer- 
cising any  power  which  he  may  now  lawfully  do  or  exer- 
cise without  the  consent  of  the  patron  or  without  the  aid 
of  the  ecclesiastical  commissioners." 
The  portions  of  32  &  33  Vict  c.  94,  s.  19:  "  In  everv  case  where  the 
In^reSty eW  resPectiye  incumbents  of  two  or  more  benefices  held  in 
may  be  con-  severalty  (whether  each  of  such  benefices  belongs  to  the 
sohdated  into    same  patron  or  to  different  patrons)  have  or  shall  have  by 

statute  or  by  custom  the  right  in  virtue  of  their  respective 
incumbencies  to  execute  the  office  of  an  incumbent  within 
one  and  the  same  church,  and  within  no  other  church 
other  than  a  chapel  of  ease,  than  the  powers  and  provi- 
sions given  by  and  contained  in  the  seventy-second  section 
of  the  act  of  the  third  and  fourth  years  of  her  Majesty, 
chapter  one  hundred  and  thirteen,  with  respect  to  the 
consolidation  of  two  or  more  portions  of  a  benefice  divided 
as  therein  mentioned  into  one  benefice  to  be  held  by  one 
incumbent,  shall,  subject  to  the  conditions  therein  ex- 
pressed, be  available  for  and  shall  apply  to  and  may  be 
used  for  effecting  the  consolidation  of  both  or  all  of  such 
benefices  into  one  benefice  to  be  held  by  one  incumbent, 
and  this  notwithstanding  that  such  benefice  when  so 
united  may  include  the  cure  of  souls  within  more  than 
one  parish  :  provided  always,  that  any  plan  or  scheme  for 
such  consolidation  to  be  framed  under  the  provisions  of 
the  act  last  mentioned  may  contain  a  regulation  that  such 
consolidation  shall  not  take  effect  until  after  the  next 
avoidance  of  any  one  or  more  of  such  benefices  to  be 
specially  named  in  such  plan  or  scheme ;  and  provided 
also,  that  nothing  herein  contained  shall  be  held  to  create 
an  union  of  the  two  or  more  parishes  so  as  aforesaid  to  be 
included  within  such  united   benefice,  but  that  each  of 


one. 
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such  parishes  shall  remain  for  all  purposes,  civil  and  eccle- 
siastical, precisely  in  the  same  position  as  if  no  such  union 
of  benefices  as  aforesaid  had  taken  place." 


Sect.  3. —  The  Annexation  of  Districts  to  Benefices. 

Provision  for  this  purpose  was  originally  made  by  the  Provisions  for 
following  section  of  1  &  2  Vict.  c.  106 :—  fsXt^laces 

Sect.  26.  "  And  whereas  in  some   instances   tithings,  JJJfl^  coSti^* 
hamlets,  chapelries,  and  other  places  or  districts  may  be  guous  parishes, 
separated  from  the  parishes  or  mother  churches  to  which  j*  makm£ 
they  belong  with  great  advantage,  and  places  altogether  benefices?"1  ° 
extra-parochial  may  in  some  instances  with  advantage  be 
annexed  to  parishes  or  districts  to  which  they  are  conti- 
guous, or  be  constituted  separate  parishes  for  ecclesiastical 
purposes :  Be  it  enacted,  that  when,  with  respect  to  his 
own  diocese,  it  shall  appear  to  the  archbishop  of  the  pro- 
vince, or  when  the  bishop  of  any  diocese  shall  represent  to 
the  said  archbishop  that  any  such  tithing,  hamlet,  cha- 

Eelry,  place,  or  district  within  the  diocese  of  such  arch- 
ishop,  or  the  diocese  of  such  bishop,  as  the  case  may  be, 
may  be  advantageously  separated  from  any  parish  or 
mother  church,  and  either  be  constituted  a  separate  bene- 
fice by  itself  or  be  united  to  any  other  parish  to  which  it 
may  be  more  conveniently  annexed,  or  to  any  other  ad- 
joining tithing,  hamlet,  chapelry,  place,  or  district,  paro- 
chial or  extra-parochial,  so  as  to  form  a  separate  parish  or 
benefice,  or  that  any  extra-parochial  place  may  with  ad- 
vantage be  annexed  to  any  parish  to  which  it  is  conti- 
guous, or  be  constituted  a  separate  parish  for  ecclesiastical 
purposes;  and  the  said  archbishop  or  bishop  shall  draw 
up  a  scheme  in  writing  (the  scheme  of  such  bishop  to  be 
transmitted  to  the  said  archbishop  for  his  consideration), 
describing  the  mode  in  which  it  appears  to  him  that  the 
alteration  may  best  be  effected,  and  how  the  changes  con- 
sequent on  such  alteration  in  respect  to  ecclesiastical 
jurisdiction,  glebe  lands,  tithes,  rentcharges,  and  other 
ecclesiastical  dues,  rates,  and  payments,  and  in  respect  to 
patronage  and  rights  to  pews,  may  be  made  with  justice 
to  all  parties  interested ;  and  if  the  patron  or  patrons  of 
the  benefice  or  benefices  to  be  affected  by  such  alteration 
shall  consent  in  writing  under  his  or  their  hands  to  such 
scheme,  or  to  such  modification  thereof  as  the  said  arch- 
bishop may  approve,  and  the  said  archbishop  shall,  on 
full  consideration  and  inquiry,  be  satisfied  with  any  such 


554 


ORDERS  AND  OFFICES  OF  THE  CHURCH. 


Separate 
parishes  may 
be  formed 
during  a 
vacancy. 


scheme  or  modification  thereof,  and  shall  certify  the  same 
and  such  consent  as  aforesaid,  by  his  report  to  her 
Majesty  in  council,  it  shall  be  lawful  for  her  Majesty  in 
council  to  make  an  order  for  carrying  such  scheme,  or 
modification  thereof,  as  the  case  may  be,  into  effect ;  and 
such  order,  being  registered  in  the  registry  of  the  diocese, 
which  the  registrar  is  hereby  required  to  do,  shall  be 
forthwith  binding  on  all  persons  whatsoever,  including  the 
incumbent  or  incumbents  of  the  benefice  or  benefices  to 
be  affected  thereby,  if  he  or  they  shall  have  consented 
thereto  in  writing  under  his  or  their  hands ;  but  if  such 
incumbent  or  incumbents  shall  not  have  so  consented 
thereto  the  order  shall  not  come  into  operation  until  the 
next  avoidance  of  the  benefice  by  the  incumbent  objecting 
to  the  alteration  or  by  the  surviving  incumbent  objecting, 
if  more  than  one  shall  object  thereto;  and  in  such  case 
the  order  shall  forthwith,  after  such  avoidance,  become 
binding  on  all  persons  whatsoever." 

This  power  is  thus  extended  by  the  following  sections 
of2&3  Vict.  c.  49:— 

Sect.  6.  "  Whereas  by  1  &  2  Vict.  c.  106,  it  is,  amongst 
other  things,  enacted,  that  when  with  respect  to  his  own 
diocese  it  should  appear  to  the  archbishop  of  the  province, 
or  when  the  bishop  of  any  diocese  should  represent  to  the 
said  archbishop  that  any  tithing,  hamlet,  chapelry,  place, 
or  district  within  the  diocese  of  such  archbishop,  or  the 
diocese  of  such  bishop  (as  the  case  may  be),  might  be 
advantageously  separated  from  any  parish  or  mother 
church,  and  either  be  constituted  a  separate  benefice  by 
itself  or  be  united  to  any  other  parish  to  which  it  may  be 
more  conveniently  annexed,  or  to  any  other  adjoining 
tithing,  hamlet,  chapelry,  place,  or  district,  parochial  or 
extra-parochial,  so  as  to  form  a  separate  parish  or  bene- 
fice, or  that  any  extra-parochial  place  might  with  advan- 
tage  be  annexed  to  any  parish  to  whichtt  is  contiguous, 
or  be  constituted  a  separate  parish  for  ecclesiastical  pur- 
poses ;  and  the  said  archbishop  or  bishop  should  draw  up 
a  scheme  in  writing  (the  scheme  of  such  bishop  to  be 
transmitted  to  the  said  archbishop  for  his  consideration) 
describing  the  mode  in  which  it  appeared  to  him  that  the 
alteration  might  best  be  effected,  and  how  the  changes 
consequent  on  such  alteration  in  respect  to  ecclesiastical 
jurisdiction,  glebe  lands,  tithes,  rentcharges,  and  other 
ecclesiastical  dues,  rates,  and  payments,  and  in  respect 
to  patronage  and  rights  to  pews,  might  be  made,  with 
justice  to  all  parties  interested;  and  if  the  patron  or 
patrons  of  the  benefice  or  benefices  to  be  affected  by  such 
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alteration  should  consent,  in  writing  under  his  or  their 
hands,  to  such  scheme,  or  to  such  modification  thereof  as 
the  said  archbishop  might  approve,  and  the  said  arch- 
bishop should,  on  full  consideration  and  inquiry,  be  satis- 
fied with  any  such  scheme  or  modification  thereof,  and 
should  certify  the  same  and  such  consent  as  aforesaid  by 
his  report  to  her  Majesty  in  council,  it  should  be  lawful 
for  her  Majesty  in  council  to  make  an  order  for  carrying 
such  scheme,  or  modification  thereof,  as  the  case  might 
be,  into  effect ;  tfhd  such  order,  being  registered  in  the 
registry  of  the  diocese,  which  the  registrar  was  thereby  re- 
quired  to  do,  should  be  forthwith  binding  on  all  persons 
whatsoever,  including  the  incumbent  or  incumbents  of  the 
benefice  or  benefices  to  be  affected  thereby,  if  he  or  they 
should  have  consented  thereto  in  writing  under  his  or 
their  hands ;  but  if  such  incumbent  or  incumbents  should 
not  have  so  consented  thereto,  the  order  should  not  come 
into  operation  until  the  next  avoidance  of  the  benefice  by 
the  incumbent  objecting  to  the  alteration,  or  by  the  sur- 
viving incumbent   objecting,  if  more  than  one    should 
object  thereto,  and  in  such  case  the  order  should  forth- 
with after  such  avoidance  become  binding  on  all  persons 
whatsoever :  And  whereas  it  is  expedient  that  the  said 
provisions  should  be  extended  to  cases  notwithstanding 
the  vacancy  or  vacancies   of  the    benefice    or  benefices 
thereby  to  be  affected ;  and  also  that  when  by  such  order 
a  separate  parish  for  ecclesiastical  purposes  is  constituted, 
the  same  should  become  a  perpetual  curacy  and  benefice, 
with  cure  of  souls :    Be  it  therefore  enacted,  that  any  The  scheme  or 
such  scheme  or  modification  may  be  drawn  up  according  modification 
to  the  regulations  and  directions  in  such  act  contained,  JccordinK  to* 
subject  to  the  consent  in  writing  of  the  patron  or  patrons  the  regulation 
of  the  benefice  or  benefices  to  be  affected  thereby,  under  of  the  recited 
his  or  their  hands,  notwithstanding  the  vacancy  of  such  ^consent  of 
benefice  or  benefices;    and  it  shall    be  lawful    for  her  the  patron,  not- 
Majesty  in  council  thereupon  to  make  an  order  for  carry-  withstanding 
ing  such  scheme,  or  modification  thereof,  as  the  case  may  }£^fi%. 
be,  into  effect ;  and  such  order,  being  registered  in  the 
registry  of  the  diocese  as  directed  by  the  said  act,  shall 
come  into  operation  and  shall  be  forthwith  binding  on  all 
persons   whatsoever,   notwithstanding    such   vacancy   or 
vacancies." 

By  sect.  7,  the  provisions  contained  in  1  &  2  Vict, 
c.  106,  touching  the  parties  who  shall  be  considered 
patrons,  and  the  manner  in  which  their  consent  shall  in 
certain  cases  be  given,  shall  apply  to  the  consent  of  the 
patrons  hereinbefore  last  required  to  be  given. 
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Sect.  22  makes  provisions  for  the  manner  in  which  the 
consent  of  the  patron  is  to  be  testified. 

By  32  &  33  Vict.  c.  94,  s.  11,  a  parish  where  there  is 
no  church  or  patron,  is  to  be  treated  as  extra-parochial, 
and  the  consent  of  the  bishop  is  to  be  sufficient,  saving  the 
rights  of  the  crown. 

See  also  sect.  10  of  23  &  24  Vict.  c.  142  for  the  sever- 
ance of  parts  of  benefices  and  their  annexation  to  other 
benefices  within  the  metropolis  (u). 


Prorisions  for 
partly  dis- 
uniting united 
benefices. 


Sect.  4. —  The  Disunion  of  Benefices. 

The  provisions  for  effecting  this  when  necessary  are 
contained  in  the  following  sections  of  1  &  2  Vict  c.  106 : — 

Sect.  21.  "  And  whereas  from  the  increase  of  popula- 
tion, or  from  other  circumstances,  it  may  be  expedient 
that  two  or  more  benefices  which  have  been  heretofore 
united  or  which  may  be  hereafter  united  under  the  provi- 
sions of  this  act  should  be  disunited :  Be  it  enacted,  that  when 
two  or  more  benefices  shall  have  been  united  or  may  be  here- 
after united  into  one  benefice,  and,  with  respect  to  his  own 
diocese,  it  shall  appear  to  the  archbishop  of  the  province, 
or  the  bishop  of  any  diocese  shall  represent  to  the  said  arch- 
bishop of  the  province,  that  one  or  more  of  the  benefices 
within  his  diocese  of  which  such  united  benefice  shall  consist 
may  be  separated  therefrom  with  advantage  to  the  interests 
of  religion,  the  said  archbishop  shall  inquire  into  the  circum- 
stances of  the  case,  and  if  on  such  inquiry  it  shall  appear  to 
him  that  such  union  may  be  usefully  dissolved,  so  far  as  re- 
spects such  benefice  or  benefices,  he  shall,  six  weeks  at  least 
before  'certifying  such  inquiry  to  her  Majesty  as  herein- 
after directed,  cause  with  respect  to  his  own  diocese  a 
statement  in  writing  of  the  facts  and  in  all  other  cases  a 
copy  in  writing  of  the  aforesaid  representation  to  be 
affixed  on  or  near  the  principal  outer  door  of  the  church 
or  in  some  public  and  conspicuous  place  in  each  of  the 
benefices  forming  part  of  the  united  benefice,  with  notice 
to  any  person  or  persons  interested  that  he,  she,  or  they 
may  within  such  six  weeks  show  cause  in  writing  under 
his,  her,  or  their  hands  to  the  said  archbishop  against 
any  such  disunion ;  and  if  no  sufficient  cause  be  shown 
within  such  time  the  archbishop  shall  certify  the  inquiry 
and  consent,  when  the  patron's  consent  is  necessary,  to  her 

(it)  Page  543,  supra. 
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Majesty  in  council,  and  thereupon  it  shall  be  lawful  for 
her  Majesty  to  issue  an  order  for  separating  such  last 
mentioned  benefice  or  benefices  from  such  united  bene- 
fice, and  for  declaring  the  rights  of  patronage  of  the 
several  patrons  if  there  be  more  than  one  patron,  and  such 
order  shall  be  registered  in  the  registry  of  the  diocese  to 
which  such  united  benefice  shall  belong,  which  order  the 
registrar  of  such  diocese,  immediately  on  the  receipt 
thereof,  is  hereby  required  to  register  accordingly ;  and 
thereupon  immediately,  if  such  united  benefice  shall  be 
then  vacant,  otherwise  on  the  first  avoidance  thereof,  such 
union  shall  be  ipso  facto  dissolved  so  far  only  as  regards 
such  benefice  or  benefices  so  proposed  to  be  separated  from 
such  united  benefice,  but  in  all  other  respects  shall  remain 
in  full  force  and  effect,  and  thenceforward  such  last-men- 
tioned benefice  or  benefices  shall  be  and  be  deemed  and 
taken  to  be  a  separate  and  distinct  benefice  or  benefices  to 
all  intents  and  purposes  whatever  as  if  no  such  union  had 
taken  place,  and  the  patron  or  patrons  thereof  shall  and 
may  according  to  the  terms  of  such  order  present  or  nomi- 
nate thereto  respectively,  and  so  from  time  to  time  upon 
each  and  every  avoidance  of  the  same :  provided  always, 
that  no  benefices  which  have  been  united  for  more  than 
sixty  years  before  the  passing  of  this  act  shall  be  dis- 
united without  the  consent  in  writing  of  the  patron  or 
patrons  thereof." 

Sect.  22.  "  In  any  case  in  which  her  Majesty  in  coun-  Incumbent 
cil  shall  have  issued  any  such  order  as  aforesaid  for  sepa-  may  resign  one 
rating  one  or  more  benefices  from  such  united  benefice  it  Sronitedbene- 
shall  be  lawful  for  the  incumbent  thereof,  if  such  united  fices,  and 
benefice  shall  be  full  at  the  time  of  issuing  such  order,  to  pa**011  ma7 
resign  the  benefice  or  benefices  so  proposed  to  be  separated  PWflent 
as  aforesaid  from  such  united  benefice ;  and  thereupon  it 
shall  be  lawful  for  the  respective  patron  or  patrons  of  such 
last-mentioned  benefice  or  benefices  to  present  or  nominate 
thereto,  in  the  same  manner  as  if  such  united  benefice  had 
been  vacant  at  the  time  of  issuing  such  order." 

Sect.  23.  "  Whenever  two  or  more  benefices  which  have  Portion  of 
at  any  time  been  united  into  one  benefice  shall  be  disunited  j£ebe» ,&c-  mRy 
and  become  separate  benefices  under  the  provisions  of  this  each^ofthe  *° 
act,  whether  the  order  for  disunion  shall  extend  to  the  dissevered 
whole  number  of  benefices  of  which  such  united  benefice  tenefices  5 
consisted,  or  to  one  or  more  of  such  benefices  only,  it  shall 
be  lawful  for  her  Majesty  in  council,  on  the  recommenda- 
tion of  the  archbishop  of  the  province,  with  the  consent  of 
the  patron  or  patrons  of  such  benefices  respectively  (such 
consent  to  be  signified  in  writing  under  the  hands  of  such 
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patron  or  patrons),  to  assign  and  attach  such  portion  of  the 
glebe  lands,  tithes,  moduses,  rentcharges  or  other  endow- 
ments or  emoluments  belonging  to  or  arising  or  accruing 
within  the  limits  of  such  united  benefice  to  each  of  such 
benefices  respectively,  as  to  her  Majesty  in  council  shall 
seem  fit,  notwithstanding  such  proportion  of  glebe  land, 
tithes,  rent-charges,  moduses,  or  other  endowments  or 
emoluments,  or  any  part  thereof,  may  not  arise  or  accrue 
within  the  limits  of  the  benefice  to  which  the  same  shall  be 
so  assigned  and  attached  as  aforesaid,  or  may  not  have 
belonged  thereto,  and  also  to  divide  and  apportion  between 
such  benefices  all  such  charges  and  outgoings  as  before  the 
disunion  thereof  were  imposed  upon  the  whole  united  bene- 
fice, and  in  the  case  of  mortgages  with  the  consent  of  the 
mortgagees  in  writing  under  their  hands  and  seals." 

Sect.  24.  "  All  such  lands,  tithes,  rentcharges,  moduses, 
or  other  endowments  or  emoluments,  when  so  assigned 
and  attached  as  aforesaid,  shall  belong  to,  and  the  same 
and  the  rents  and  profits  thereof  shall  be  recoverable  by, 
the  incumbent  of  the  benefice  to  which  the  same  shall 
have  been  so  assigned  and  attached." 

Sect.  25.  "  Whereas,  by  1  Vict.  c.  23  (x),  provision  is 
made  in  certain  cases  for  selling  the  residence  house  and 
appurtenances  belonging  to  any  benefice,  together  with  a 
certain  portion  of  land  contiguous  thereto,  and  for  apply- 
ing the  proceeds  of  such  sale  to  the  erection  or  purchase  of 
some  house,  or  the  purchase  of  an  orchard,  garden  or  land 
for  the  residence  and  occupation  of  the  incumbent  of  such 
benefice  :  And  whereas  it  may  happen  that  in  the  case  of 
benefices  disunited  under  the  provisions  of  this  act,  or 
divided. or  separately  endowed  under  the  provisions  of 

58  Geo.  3,  c.  45,  and  59  Geo.  3,  c.  134  (y),  the  existing 
benefice  house  may  be  inconveniently  situated  for  any  one  of 
such  disunited  parishes,  or  of  the  divisions  of  such  divided 
benefices,  or  may  be  on  too  large  and  expensive  a  scale  to 
be  conveniently  maintained  by  the  incumbent  of  any  such 
disunited  or  divided  benefice :  Be  it  enacted,  that  all  the 
provisions  of  the  said  recited  act  1  Vict.  c.  23,  relating  to 
the  sale  of  the  house,  gardens,  orchards,  appurtenances, 
or  land  attached  to  any  benefice,  and  the  application  of  the 
proceeds  of  such  sale,  shall  be  and  be  deemed  applicable 
to  the  case  of  any  benefice  divided  or  separately  endowed 
under  the  provisions  of  the  said  acts,  58  Geo.  3,  c.  45,  arid 

59  Geo.  3,  c.  134,  or  either  of  them,  and  of  any  benefice 
disunited  under  the  provisions  of  this  act ;  and  that  the 
proceeds  of  such  sale  may  be  applied  and  disposed  of  by 

Or)  Vide  post.  (y)  Vide  post 
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the  governors  of  the  bounty  of  Queen  Anne  in  and  towards 
the  erection  or  purchase  of  such  and  so  many  houses,  or  in 
and  towards  the  purchase  of  so  many  gardens  or  appurten- 
ances, or  of  so  much  land  as  shall  be  required  for  the 
residence  of  an  incumbent,  within  each  of  the  parishes  so 
disunited,  or  each  of  the  divisions  of  the  benefices  so 
divided,  in  such  proportions  within  each  such  benefice 
respectively  as  shall  be  approved  by  the  archbishop  of  the 
province,  with  the  consent  of  the  patron  and  ordinary,  and 
(if  the  benefice  be  full)  of  the  incumbent  of  the  benefice, 
such  consents  to  be  signified  in  writing  under  their  re- 
spective hands,  and  shall  be  confirmed  by  her  Majesty  in 
council." 

It  only  remains  to  mention  the  following  section,  which  General 
relates  to  unions,  annexations  and  disunions  under  this  provision, 
act: — 

Sect.  27.  "And  whereas  the  changes  effected  by  virtue  Power  of 
of  the  provisions  aforesaid  for  uniting  or  disuniting  bene-  adjusting  dis- 
fices,  and  for  altering  the  contents  of  parishes,  may,  when  ont^fth^118 
the  orders  for  those  purposes  respectively  come  into  opera-  foregoing 
tion,  raise  doubts  and  create  disputes  not  foreseen  at  the  alterations, 
time  when  such  orders  may  have  been  made  respecting 
ecclesiastical  jurisdiction,  glebe  lands,  tithes,  rentcharges 
and  other  ecclesiastical  dues,  rates  and  payments,  patron- 
age, right  to  pews  and  the  definition  of  local  boundaries :  Be 
it  enacted,  that  it  shall  be  lawful  for  her  Majesty  in  coun- 
cil, at  any  time  within  five  years  after  such  orders  respec- 
tively shall  come  into  full  operation,  if  occasion  shall  arise, 
to  make  a  supplemental  order  for  removing  such  doubts 
and  settling  such  disputes ;  and  every  such  supplemental 
order  shall  have  the  same  force  and  effect  as  if  it  had 
formed  part  of  the  original  order  made  under  the  provi- 
sions oi  this  act :    provided  always,  that  in  every  case 
in  which  the  contents  of  parishes  snail  be  so  altered  such 
alteration  shall  not  in  any  way  affect  the  secular  rates, 
taxes,  charges,  duties  or  privileges  of  such  parishes,  or  of 
any  part  of  them." 

By  23  &  24  Vict.  c.  142,  the  act  for  facilitating  unions  28  &  24  Vict, 
of  benefices  within  the  metropolis  (z),  sect.  30,  the  provi-  c* 142- 
sions  contained  in  1  &  2  Vict.  c.  106,  in  relation  to  the 
disunion  of  united  benefices,  shall  apply  to  all  benefices 
which  shall  have  been  united  under  the  provisions  of  that 
act. 

(?)  See  pages  540 — 551,  supra. 
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CHAPTER  XV. 

CURATES — STIPENDIARY. 

The  following  are  the  provisions  relating  to  curates  in 
the  Canons  of  1603  ;  but,  in  considering  their  present  force 
and  efficacy,  regard  mast  be   had  to  the  statutes  since 
passed,  especially  that  of  1  &  2  Vict.  c.  106 : — 
Canons aa to  Can.  46,  "Every  beneficed  man  not  allowed  to  be  a 

preacher  shall  procure  sermons  to  be  preached  in  his  cure 
once  in  every  month  at  the  least,  by  preachers  lawfully 
licensed,  if  his  living,  in  the  judgment  of  the  ordinary,  will 
be  able  to  bear  it.  And  upon  every  Sunday,  when  there 
shall  not  be  a  sermon  preached  in  his  cure,  he  or  his  curate 
shall  read  some  one  of  the  homilies  prescribed,  or  to  be 
prescribed  by  authority,  to  the  intents  aforesaid." 

Can.  47.  "  Every  beneficed  man  licensed  by  the  laws  of 
this  realm,  upon  urgent  occasions  of  other  service  not  to 
reside  upon  his  benefice,  shall  cause  his  cure  to  be  supplied 
by  a  curate  that  is  a  sufficient  and  licensed  preacher,  if  the 
worth  of  the  benefice  will  bear  it.  But  whosoever  hath 
two  benefices  shall  maintain  a  preacher  licensed  in  the 
benefice  where  he  doth  not  reside  except  he  preach  himself 
at  both  of  them  usually." 

Can.  48.  "  No  curate  or  minister  shall  be  permitted  to 
serve  in  any  case  without  examination  and  admission  of 
the  bishop  of  the  diocese  or  ordinary  of  the  place  having 
episcopal  jurisdiction,  in  writing  under  his  hand  and  seal, 
having  respect  to  the  greatness  of  the  cure  and  meetness 
of  the  party.  And  the  said  curates  and  ministers,  if  they 
remove  from  one  diocese  to  another,  shall  not  be  by  any 
means  admitted  to  serve  without  testimony  of  the  bishop 
of  the  diocese  or  ordinary  of  the  place  as  aforesaid,  whence 
they  came,  in  writing,  of  their  honesty,  ability  and  confor- 
mity to  the  ecclesiastical  laws  of  the  church  of  England. 
Nor  any  shall  serve  more  than  one  church  or  chapel  upon 
one  day,  except  that  chapel  be  a  member  of  the  parish 
church  or  united  thereunto ;  and  unless  the  said  church  or 
chapel,  where  such  a  minister  shall  serve  in  two  places,  be 
not  able  in  the  judgment  of  the  bishop  or  ordinary  as 
aforesaid  to  maintain  a  curate"  (a). 

Stipendiary  curates  are  also  by  Canons  36, 37  and  38  of 

(a)  See  1  &  2  Vict.  c.  106,  s.  106,  at  p.  568. 
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1865  required  to  make  the  same  declarations  and  subscrip-  Canons  as  to 
tions  as  priests  about  to  be  admitted  to  benefices  (b).  curates. 

The  Clerical  Subscription  Act,  1855  (28  &  29  Vict.  28  &  29  Vict 
c.  122),  has  the  following  provisions  respecting  the  oaths  c- 122, 
and  declarations  to  be  exacted  from  stipendiary  curates  on 
their  appointment. 

Sect.  3.  "  The  following  declaration  is  hereinafter  re-  Declarations  of 
ferred  to  as  '  The  Stipendiary  Curate's  Declaration :'—       ^®£*iary 

"  ( i,  A.  2?.,  incumbent  of ,  in  the  county  of ,  g..      ,. 

bond  fide  undertake  to  pay  to  C.  D.9of ,  in  the  county  curate's 

of ,  the  annual  sum  of pounds,  as  a  stipend  for  declaration. 

his  services  as  curate,  and  I,  C.  D.9  bond  fide  intend  to 
receive  the  whole  of  the  said  stipend. 

"  '  And  each  of  us,  the  said  A.  B.  and  C.  D.9  declare 
that  no  abatement  is  to  be  made  out  of  the  said  stipend  in 
respect  of  rent  or  consideration  for  the  use  of  the  glebe 
house,  and  that  I,  A.  2?.,  undertake  to  pay  the  same  ;  and 
I9  C.  D9  intend  to  receive  the  same  without  any  deduction 
or  abatement  whatsoever?  " 

Sect.  6.  "  Every  person  about  to  be  licensed  to  a  stipen-  Declaration  to 
diary  curacy  shall,  before  obtaining  such  licence,  present  to  £°  8,gned  *»- 
the  archbishop  or  bishop  by  whom  the  licence  is  to  be 
granted  the  stipendiary  curate's  declaration,  signed  by 
himself  and  by  the  incumbent  of  the  benefice  to  which 
he  is  about  to  be  licensed." 

Sect.  8.  "  Every  person  licensed  to  a  stipendiary  curacy  stipendiary 
shall  in  the  presence  of  the  archbishop  or  bishop  by  whom  curates  to 
he  was  licensed,  or  of  the  commissary  of  such  archbishop  decoration  of 
or  bishop  (unless  having  been  ordained  on  the  same  day  assent 
he  has  already  made  and  subscribed  the  same),  make  and 
subscribe  the  declaration  of  assent,  and  on  the  first  Lord's- 
day  on  which  he  officiates  in  the  church  or  in  one  of  the 
churches  in  which  he  is  licensed  to  serve,  publicly  and 
openly  make  the  declaration  of  assent  in  the  presence  of 
the  congregation  there  assembled  and  at  the  time  of  divine 
service. 

"  If  any  person  licensed  to  a  stipendiary  curacy  wilfully 
fails  to  comply  with  the  provisions  of  this  section  his 
licence  shall  be  void." 

Sect.  9.  "  Subject  as  hereinafter  mentioned  no  person  No  oath  or 
shall    .    .    .    .    on  or  as  a  consequence  of  being  licensed  °.tner  declara- 

to  any  stipendiary  curacy     .........     be  £™pfo*n 

required  to  make  any  subscription  or  declaration,  or  take  required. 
any  oath  other  than  such  subscriptions,  declarations,  and 
oath  as  are  required  by  this  act." 

(6)  See  p.  315,  wpra. 
P.      VOL.  I.      .  .  O  O 
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By  sect.  12,  however,  nothing  in  this  act  is  to  affect  the 

oath  of  canonical  obedience  to  the  bishop. 

Gate$  t.  In  the  case  of  Gates  v.  Chambers  (c),  Sir  John  Nicholl 

Chambers        ^j^  on  ^te  construction  of  the  48th  Canon  :  "  Now,  the 

object  of  this  canon  seems  to  be  that  curates  who  are 

engaged  to  take  charge  of  parishes,  either  altogether  or  in 

Eart,  for  a  continued  time,  shall  be  examined  and  admitted 
y  the  diocesan ;  the  defendant  was-  not  acting  as  curate 
within  the  meaning  of  the  canon ;  he  only  came  to  officiate 
for  the  rector  on  a  particular  occasion."  The  learned 
judge  did  not  think  this  act  punishable  as  an  ecclesiastical 

x  offence. 

Old  law.  The  old  law  relating  to  curates  is  to  be  found  in  the 

statutes  12  Anne,  st.  2,  c.  12,  36  Geo.  3,  c.  83,  53  Geo.  3, 
c.  149,  and  57  Geo.  3,  c.  99,  all  of  which  have  been  now 
repealed ;  in  the  constitutions  of  Archbishops  Edmund, 
Islip  and  Sudbury,  and  in  Archbishop  Wake's  directions 
above  mentioned  (rf). 

On  this  subject  the  cases  of  Pierson  v.  Atkinson  (e) 
and  Marty  n  v.  Hind(f),  and  the  charge  of  Bishop 
Horsley  to  the  clergy  of  Rochester  in  1796,  may  also  be 
referred  to. 

Decisions  on         The  act  57  Geo.  3,  c.  99,  gave  rise  to  two  cases  in  the 

57  Geo.  3,  c.  99.  common  law  courts.      The  first  in  1824— Bex  v.   The 

Bishop  of  Peterborough  (g),  in  which  Lord  Chief  Justice 
Abbott  decided  that  a  curate  could  not  proceed  by  moni- 
Hon  for  the  recovery  of  a  salary  assigned  by  a  bishop, 
without  the  consent  of  the  incumbent,  who  was  resident 
on  and  discharging  the  duties  of  his  benefice.  The  case 
was  elaborately  argued  on  the  construction  of  the  53rd 
section ;  and  Lord  Chief  Justice  Abbott  said,  that  as  a 
monition  was  not  according  to  the  general  course  of  the 
ecclesiastical  law  in  cases  of  a  curate's  claim  to  salary, 
and  could  be  resorted  to  only  when  given  by  act  of  parlia- 
ment, the  salary  must  be  assigned  in  strict  conformity  to 
the  section  of  the  act  referred  to,  in  order  to  found  the 
ecclesiastical  jurisdiction ;  and  granted  a  prohibition  be- 
cause it  had  not  been  so  assigned,  remarking  that  his 
judgment  did  not  decide  the  general  question  as  to  the 
effect  of  a  salary  assigned  to  a  curate  of  a  resident  incum- 
bent in  conformity  to  his  own  proposal,  or  the  authority 
of  the  bishop  to  entertain  in  any  case  a  suit  for  a  curate's 
salary  in  a  formal  manner  according  to  the  usage  of  the 
ecclesiastical  law;  but  he  thought  the  power  to  proceed 


c)  2  Add.  177.  (/)  Doug.  137  ;  Cowp.  437. 

)  See  p.  138,  supra.  (g)  3  B.  &  C.  47. 

(«)  Freem.  70. 
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by  monition,  in  any  case  regarding  the  stipend  of  the 
curate  of  a  residing  incumbent,  so  questionable,  as  to  be 
a  subject  for  the  consideration  of  the  legislature.  In 
1837,  in  West  v.  Turner  (A),  an  indebitatus  assumpsit  for 
100/.  was  brought  by  a  curate,  and  three  judges  decided 
that  sect.  74  ousted  the  common  law  courts  of  any  juris- 
diction in  disputes  touching  any  stipend  appointed  by  the 
bishop  to  a  curate  under  the  act,  or  the  payment  of  arrears 
of  such  salary,  and  that  the  statute  might  be  pleaded  in 
bar  to  a  suit  at  common  law. 

The  legal  status  of  the  curate  is  now  almost  entirely  Existing  law. 
regulated  by  the  statute  1  &  2  Vict,  c  106.  The  98th 
clause  of  this  act,  however,  which  relates  to  the  power  of 
bishops  as  to  licensing  and  revoking  the  licences  of  curates, 
is  very  badly  drawn,  and  so  carelessly  expressed,  that  doubts 
have  arisen  whether  the  operation  of  this  statute  as  to  this 
subject  be  not  confined  to  the  curates  of  non-resident  in- 
cumbents. The  question  was  considered  by  the  Privy 
Council  in  the  case  of  Mr.  Poole  (i),  but  not  decided. 
Their  lordships  held  that,  at  all  events,  the  clause  of  a 
former  statute  which  related  to  the  curates  of  resident 
incumbents  was  in  force.  It  has  been  supposed,  but  in- 
correctly, that  this  was  an  erroneous  view  of  the  law; 
because  the  immediately  previous  act,  57  Geo,  3,  c.  99, 
had  been  decided  to  apply  only  to  the  curates  of  non- 
resident incumbents.  But  the  law  stood  at  the  time  of 
Mr.  Poole's  case  as  follows : — 

The  statute  36  Geo.  3,  c.  83,  s.  6,  reciting  that  "It  is  36Geo.3,a83„ 
expedient  that  the  authority  of  ordinaries  to  license  curates, 
and  to  remove  licensed  curates,  should  be  further  explained, 
enlarged  and  confirmed,"  enacted  that  "  it  shall  be  lawful 
for  the  ordinary  to  license  any  curate  who  is  or  shall  be 
actually  employed  by  the  rector,  vicar  or  other  incumbent 
of  any  parish  church  or  chapel,  although  no  express  nomi- 
nation of  such  curate  shall  have  been  made,  either  in  words 
or  in  writing,  to  the  ordinary  by  the  said  rector,  vicar  or 
other  incumbent ;  and  that  the  ordinary  shall  have  power 
to  revoke,  summarily,  and  without  process,  any  licence 
granted  to  any  curate  employed  within  his  jurisdiction, 
and  to  remove  such  curate  for  such  good  and  reasonable 
cause  as  he  shall  approve;  subject,  nevertheless,  to  an 
appeal,  as  well  in  the  case  of  a  grant  of  a  licence  to  a 
curate  who  has  not  been  nominated,  as  in  the  revocation 
of  a  licence  granted  to  a  curate ;  such  appeal  to  be  made, 
in  either  case,  to  the  archbishop  of  the  province,  and  to 

(k)  6  Ad.  &  Ell.  614 ;  1  Nev.  (*)  Poole  v.  Bishop  of  London, 

&  Per.  612.  7  Jur.,  N.  S.  347. 
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1  &  2  Vict 
c.  106. 


Non-resident 
incumbent* 
neglecting  to 
appoint  cu- 
rates, the 
bishop  to 
appoint. 


36  Geo.  3,  c.  83.  be  determined  in  a  summary  manner."     And  though  this 

statute  generally  had  been  repealed,  this  clause  was  pre- 
served, lor  by  57  Geo.  3,  c.  99,  s.  1  (the  repealing  statute), 
it  is  enacted  that  "  From  and  after  the  passing  of  this  act 
....  so  much  of  the  said  recited  act  of  the  36th  year  of 
the  reign  of  his  present  majesty  as  relates  to  the  mainte- 
nance of  curates  within  the  Church  of  England  and  making 
provision  for  appointing  stipends  for  such  curates  .... 
shall  be  repealed." 

Now,  however,  by  €t  The  Statute  Law  Revision  Act, 
1871,"  34  &  35  Vict  c.  116,  the  36  Geo.  3,  c.  83,  is 
(apparently  by  inadvertence)  wholly  repealed. 

The  enactments  of  the  last  statute  relating  to  curates, 
and  the  1  &  2  Vict.  c.  106,  with  relation  to  curates,  are 
as  follows : — 

Sect.  75.  "  If  any  spiritual  person  holding  any  bene- 
fice, who  shall  not  actually  reside  thereon  nine  months  in 
each  year  (unless  such  person  shall,  with  the  consent  of 
the  bishop,  from  time  to  time,  signified  in  writing  under 
his  hand  and  revocable  at  any  time,  perform  the  ecclesi- 
astical duties  of  the  same,  he  either  being  resident  on 
another  benefice,  of  which  he  shall  also  be  the  incumbent, 
or  having  a  legal  exemption  from  residence  on  his  bene- 
fice, or  having  a  licence  to  reside  out  of  the  same,  or  to 
reside  out  of  the  usual  house  of  residence  belonging  to 
the  same),  shall  for  a  period  exceeding  three  months  alto- 
gether, or  to  be  accounted  at  several  times,  in  the  course 
of  any  one  year  absent  himself  from  his  benefice,  without 
leaving  a  curate  or  curates  duly  licensed  or  approved  by 
the  bishop  to  perform  such  ecclesiastical  duties,  or  shall, 
for  a  period  oi  one  month  after  the  death,  resignation  or 
removal  of  any  curate  who  shall  have  served  his  church 
or  chapel,  neglect  to  notify  such  death,  resignation  or  re- 
moval to  the  bishop,  or  shall  for  the  period  of  four  months 
after  the  death,  resignation  or  removal  of  such  curate 
neglect  to  nominate  to  the  bishop  a  proper  curate,  in 
every  such  case  the  bishop  is  hereby  authorized  to  ap- 
point and  license  a  propcfcmate,  with  such  sah*y  asS 
by  this  act  allowed  and  directed,  to  serve  the  church  or 
chapel  of  the  benefice  in  respect  of  which  such  neglect 
or  default  shall  have  occurred:  provided  always,  that 
such  licence  shall  in  every  case  specify  whether  the  curate 
is  required  to  reside  within  the  parish  or  place,  or  not  ; 
and  if  the  curate  is  permitted  by  the  bishop  to  reside  out 
of  the  parish  or  place,  the  grounds  upon  which  the  curate 
is  so  permitted  to  reside  out  of  the  same  shall  be  speci- 
fied in  such  licence ;  and  the  distance  of  the  residence  of* 


CURATES— STIPENDIARY.  565 

any  curate  from  any  such  church  or  chapel  which  he  shall 
be  licensed  to  serve  shall  not  exceed  three  statute  miles, 
except  in  cases  of  necessity,  to  be  approved  by  the  bishop, 
and  specified  in  the  licence." 

Sect.  76.  "  In  every  case  where  a  curate  is  appointed  to  Curate  to 
serve  in  any  benefice  upon  which  the  incumbent  either  jesid®  on  bene- 
does  not  reside  or  has  not  satisfied  the  bishop  of  his  full  ceSi^circum- 
purpose  to  reside  during  four  months  in  the  year,  such  stances, 
curate  shall  be  required  by  the  bishop  to  reside  within  the 
parish  or  place  in  which  such  benefice  is  situate,  or  if  no 
convenient  residence  can  be  procured  within  such  parish 
or  place,  then  within  three  statute  miles  of  the  church  or 
chapel  of  the  benefice  in  which  he  shall  be  licensed  to 
serve,  except  in  cases  of  necessity,  to  be  approved  of  by 
the  bishop  and  specified  in  the  licence,  and  such  place  of 
residence  shall  also  be  specified  in  the  licence." 

Sect.  77.  "Whenever  the  bishop  shall  see  reason  to  if  duty  inade- 
believe  that  the  ecclesiastical  duties  of  any  benefice  are  in-  quately  per- 
adequately  performed,  it  shall  be  lawful  for  him  to  issue  a  Hsh^may 
commission  to  four  beneficed  clergymen  of  his  diocese,  or  issue  a  com- 
if  the  benefice  be  within  his  peculiar  jurisdiction  but  locally  mission,  and 
situate  in  another  diocese,  then  to  four  beneficed  clergy-  2™^  i*1*01* 
men  of  such  last-mentioned  diocese,  one  whereof  shall  be  curate  •, 
the  rural  dean,  if  any,  of  the  rural  deanery  or  district 
wherein  such  benefice  is  situated,  directing  them  to  inquire 
into  the  facte  of  the  case ;  and  it  shall  be  lawful  for  the 
incumbent  of  the  said  benefice  to  add  to  such  commis- 
sioners one  other  incumbent  of  a  benefice  within  the  same 
diocese ;  and  if  the  said  commissioners  or  the  major  part 
of  them  report  in  writing  under  their  hands  to  the  said 
bishop  that  in  their  opinion  the  duties  of  such  benefice  are 
inadequately  performed,  it  shall  be  lawful  for  such  bishop, 
if  he  shall  see  fit,  by  writing  under  his  hand,  to  require 
the  spiritual  person  holding  such  benefice,  though  he  may 
actually  reside  or  be  engaged  in  performing  the  duties 
thereof,  to  nominate  to  him  a  fit  person  or  persons,  with 
sufficient  stipend  or  stipends,  to  be  licensed  by  him  to  per- 
form or  to  assist  in  performing  such  duties,  specifying 
therein  the  grounds  of  such  requisition;   and  if  such 
spiritual  person  shall  neglect  or  omit  to  make  such  nomina- 
tion for  the  space  of  three  months  after  such  requisition 
so  made  as  aforesaid,  it  shall  be  lawful  for  the  bishop  to 
appoint  and  license  a  curate  or  curates,  as  the  case  shall 
appear  to  him  to  require,  with  such  stipend  or  stipends  as 
he  shall  think  fit  to  appoint,  not  exceeding  the  respective 
stipends  allowed  to  curates  by  this  act  in  the  case  of  non- 
resident incumbents,  nor,  except  in  the  case  of  negligence, 
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exceeding  one  half  of  the  net  annual  value  of  such  bene- 
fice ;  and  such  bishop  shall  cause  a  copy  of  every  such 
requisition,  and  the  evidence  to  found  the  same,  to  be 
but  incumbent  forthwith   filed   in   the   registry  of  his  court:   provided 
may  appeal.       always,  that  it  shall  be  lawful  for  any  such  spiritual  person 

within  one  month  after  the  service  upon  him  of  such  requi- 
sition to  nominate  a  curate,  or  of  notice  of  any  such 
appointment  and  licence  of  such  curate  or  curates,  to 
appeal  to  the  archbishop  of  the  province,  who  shall  ap- 
prove or  revoke  such  requisition,  or  confirm  or  annul  such 
appointment,  as  to  him  may  seem  just  and  proper." 

And  with  respect  to  curates  in  Welsh  dioceses  it  is  enacted 
Provision  for  that,  sect.  105,  "  All  the  provisions  and  powers  of  this  act 
curates  in<*r-  relating  to  the  appointment  of  curates  where  the  ecclesias- 
dioceses.  ^ca^  duties  are  inadequately  performed  shall  within  the 

several  dioceses  of  St.  Asaph,  Bangor,  Llandaff,  and  St. 
David's  extend  and  apply  to  cases  wherein  the  bishop  shall 
see  reason  to  believe  that  the  ecclesiastical  duties  of  any 
benefice  are  not  satisfactorily  performed  by  reason  of  the  in- 
sufficient instruction  in  the  Welsh  language  of  the  spiritual 
person  serving  such  benefice." 
In  large  Sect.  78.  "  Whenever  the  annual  value  of  any  benefice 

benefices  an      the  incumbent  whereof  was  not  in  possession  at  the  time  of 
^aOHZ'ltm-  \~    the  passing  of  this  act  shall  exceed  five  hundred  pounds, 

curate  may  be  -i    i         °     i     •         i  /•   i    -n  t  i  ■■ 

required.  and  the  population  thereof  shall  amount  to  three  thousand 

persons,  or  though  the  population  do  not  amount  to  three 
thousand  persons,  if  there  be  in  the  said  benefice  a  second 
church  or  chapel  situated  not  less  than  two  miles  from  the 
mother  church,  and  with  a  hamlet  or  district  connected 
with  it  containing  four  hundred  persons,  it  shall  be  lawful 
for  the  bishop,  if  he  shall  see  fit,  to  require  the  spiritual 
person  holding  such  benefice,  although  he  shall  be  resident 
thereon  or  engaged  in  performing  the  duties  thereof,  to 
nominate  a  fit  and  proper  person  to  be  licensed  as  a  curate 
to  assist  in  performing  the  duties  of  such  benefice,  and  to 
be  paid  by  the  person  holding  the  same ;  and  if  a  fit  per- 
son shall  not  be  nominated  to  the  bishop  within  three 
months  after  liis  requisition  for  that  purpose  shall  have 
been  delivered  to  the  incumbent,  or  left  at  nis  last  or  usual 
place  of  abode,  it  shall  be  lawful  for  the  bishop  to  appoint 
and  license  a  curate,  with  such  stipend  as  he  shall  think  fit 
to  appoint,  not  exceeding  the  respective  stipends  allowed  to 
curates  by  this  act,  nor  in  any  case  exceeding  one-fifth 

Appeal.  part  of  trie  net  annual  value  of  the  benefice :   provided 

always,  that  such  spiritual  person  may,  within  one  month 
after  service  upon  nim  of  such  requisition  to  nominate  a 
curate,  or  of  notice  of  any  such  appointment  of  a  curate, 
appeal  to  the  archbishop  of  the  province,  who  shall  approve 
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or  revoke  such  requisition,  or  confirm  or  annul  such  ap* 
pointment  as  to  him  may  appear  just  and  proper." 

Sect.  79.  "  In  case  of  a  stipend  being  assigned  by  the  Stipend  to  be 
bishop,  according  to  the  provisions  of  this  act,  to  the  curate  P?d  b7  £om" 
of  any  benefice,  the  incumbent  whereof  shall  have  been  Snake's  estate, 
duly  found  a  lunatic  or  person  of  unsound  mind,  the  com- 
mittee of  the  estate  of  any  such  lunatic  or  person  of  un- 
sound mind  shall  pay  such  stipend  to  such  curate  out  of 
the  profits  of  the  benefice  which  shall  come  to  his  hands." 

With  regard  to  the  amount  of  duty,  it  is  enacted  as 
follows : — Sect.  80.  "  It  shall  'be  lawful  for  the  bishop,  in  Bishops  may 
his  discretion,  to  order  that  there  shall  be  two  full  services,  enforce  two 
each  of  such  services,  if  the  bishop  shall  so  direct,  to  in-  g^^^n 
elude  a  sermon  or  lecture  on  every  Sunday  throughout  certain  cases, 
the  year,  or  any  part  thereof,  in  the  church  or  chapel  of 
every  or  any  benefice  within  his  diocese,  whatever  may  be 
the  annual  value  or  the  population  thereof;  and  also  in  the 
church  or  chapel  of  every  parish  or  chapelry,  where  a  bene- 
fice is  composed  of  two  or  more  parishes  or  chapelries,  in 
which  there  shall  be  a  church  or  chapel,  if  the  annual 
value  of  the  benefice  arising  from  that  parish  or  chapelry 
shall  amount  to  one  hundred  and  fifty  pounds,  and  the 
population  of  that  parish  or  chapelry  shall  amount  to  four 
hundred  persons:   provided  always,  that  nothing  herein  Not  to  affect 
contained  shall  be  taken  to  repeal  or  affect  the  provisions  t^\froiri^ioil 
of  an  act  (58  Geo.  3,  c.  45),  by  which  the  bishop  of  any  68Geo?8,c.45f 
diocese  is  empowered  to  direct  the  performance  of  a  third  a.  65,  as  to 
or  additional  service  in  the  several  churches  or  chapels  *****  "^ice. 
within  his  diocese  under  the  circumstances  therein  men- 
tioned" (A). 

It  is,  however,  provided  that,  sect  106,  "  No  spiritual  No  spiritual 
person  shall  serve  more  than  two  benefices  in  one  day  p«w»  toBerre 
unless  in  case  of  unforeseen  and  pressing  emergency,  in  b^ficesfr  ° 
which  case  the  spiritual  person  who  shall  so  have  served  one  day. 
more  than  two  benefices  snail  forthwith  report  the  circum- 
stance to  the  bishop  of  the  diocese." 

Sect.  81.  "  Every  bishop  to  whom  any  application  shall  Statement  of 
be  made  for  any  licence  for  a  curate  to  serve  for  any  per-  SJ^^J?^  ^ 
son  not  duly  residing  upon  his  benefice  shall,  before  he  given  on  appli- 
shall  grant  such  licence,  require  a  statement  of  all  the  cation  for  a 
particulars  by  this  act  required  to  be  stated  by  any  person  *-£  for  a 
applying  for  a  licence  for  non-residence. 

As  to  fees  for  licence,  it  is  enacted  that,  sect.  82, "  Every  Fee  for  licence, 
curate  obtaining  such  licence  as  aforesaid  shall  pay  to  the 

(k)  That  is,  when  the  existing  nate  a  curate  to  perform  the  ser- 

churches  in  the  parish  cannot  ac-  vice ;  and  if  he  fails  to  nominate, 

commodate  the  population.   The  the  bishop  may  appoint  one  (s.  65). 
incumbent  is  required  to  nomi- 
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Bishop  shall 
appoint 
stipends  to 
curates; 


and  decide 
differences 
respecting 
them. 


No  appeal. 


Stipends  to 
curates  to  be 
according  to 
specified  scale, 
proportioned 
to  the  yalue 
and  population 
of  the  benefice. 


secretary  or  other  proper  officer  of  the  bishop  for  the  same 
the  sum  of  ten  shillings,  over  and  above  any  stamp  duty 
which  may  be  chargeable  thereon,  which  sum  of  ten  shil- 
lings shall  be  in  lieu  of  all  fees  heretofore  demandable  by 
such  secretary  or  officer  for  such  licence,  or  for  any  cer- 
tificate connected  therewith." 

As  to  stipends,  it  is  enacted  as  follows : — Sect.  83.  "  It 
shall  be  lawful  for  the  bishop  of  the  diocese  and  he  is  hereby 
required,  subject  to  the  several  provisions  and  restrictions 
in  this  act  contained,  to  appoint  to  every  curate  of  a  non- 
resident incumbent  such  stipend  as  is  specified  in  this  act ; 
and  every  licence  to  be  granted  to  a  stipendiary  curate, 
whether  the  incumbent  of  the  benefice  be  resident  or  non- 
resident thereon,  shall  specify  the  amount  of  the  stipend 
to  be  paid  to  the  curate ;  and  in  case  any  difference  shall 
arise  between  the  incumbent  of  any  benefice  and  his  curate 
touching  such  stipend,  or  the  payment  thereof  or  of  the 
arrears  thereof,  the  bishop,  on  complaint  to  him  made, 
may  and  shall  summarily  hear  and  determine  the  same, 
without  appeal ;  and  in  case  of  wilful  neglect  or  refusal  to 
pay  such  stipend  or  the  arrears  thereof,  he  is  hereby  em- 
powered to  enforce  payment  of  such  stipend,  or  the  arrears 
thereof,  by  monition  and  by  sequestration  of  the  profits  of 
such  benefice." 

Sect.  85.  "  In  every  case  in  which  any  spiritual  person 
shall  have  been,  since  the  twentieth  day  of  July,  1813, 
or  shall  hereafter  be  instituted,  inducted,  nominated,  or 
appointed  to,  or  otherwise  become  incumbent  of,  any  bene- 
fice, and  shall  not  duly  reside  thereon,  the  bishop  shall 
appoint  for  the  curate  licensed  under  the  provisions  of  this 
act  to  serve  such  benefice  such  stipend  as  is  hereinafter 
next  mentioned ;  (that  is  to  say,)  such  stipend  shall  in  no 
case  be  less  than  eighty  pounds  per  annum,  or  than  the 
annual  value  of  the  benefice,  if  such  value  shall  not  amount 
to  eighty  pounds ;  nor  less  than  one  hundred  pounds  per 
annum,  or  than  the  whole  value,  if  such  value  shall  not 
amount  to  one  hundred  pounds,  in  any  parish  or  place 
where  the  population  shall  amount  to  three  hundred  persons ; 
nor  less  than  one  hundred  and  twenty  pounds  per  annum,  or 
than  the  whole  value,  if  such  value  shall  not  amount  to  one 
hundred  and  twenty  pounds,  in  any  parish  or  place  where 
the  population  shall  amount  to  five  hundred  persons; 
nor  less  than  one  hundred  and  thirty-five  pounds  per 
annum,  or  than  the  whole  value,  if  such  value  shall  not 
amount  to  one  hundred  and  thirty-five  pounds,  in  any 

Earish  or  place  where  the  population  shall  amount  to  seven 
undred  and  fifty  persons ;  nor  less  that  one  hundred  and 
fifty  pounds  per  annum,  or  than  the  whole  value,  if  such 
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value  shall  not  amount  to  one  hundred  and  fifty  pounds, 
in  any  parish  or  place  where  the  population  shall  amount 
to  one  thousand  persons." 

Sect.  86.  "  Where  the  annual  value  of  any  such  bene-  Largerstipends 
fice  shall  exceed  four  hundred  pounds,  it  shall  be  lawful  *"  certain  cases 
for  the  bishop  to  assign  to  the  curate,  being  resident  within  an^popQi*-116 
the  same,  and  serving  no  other  cure,  a  stipend  of  one  tion. 
hundred  pounds,  notwithstanding  the  population  may  not 
amount  to  three  hundred  persons;  and  that  where  the 
annual  value  of  any  such  benefice  shall  exceed  four  hun- 
dred pounds,  and  the  population  shall  amount  to  five 
hundred  persons,  it  shall  be  lawful  for  the  bishop  to  assign 
to  the  curate,  being  resident  within  the  same,  and  serving 
no  other  cure,  any  larger  stipend,  so  that  the  same  shall 
not  exceed  by  more  than  fifty  pounds  per  annum  the 
amount  of  the  stipend  hereinbefore  required  to  be  assigned 
to  any  such  curate ;  and  that  where  the  population  of  any  Bishop  may 
such  benefice  shall  exceed  two  thousand  persons,  it  shall  ^"j" two 
be  lawful  for  the  bishop  to  require  the  incumbent  thereof  cttrft 
to  nominate  to  him  two  persons  to  be  licensed  as  curates ; 
and  if  such  spiritual  person  shall  neglect  or  omit  to  make 
such  nomination  for  the  space  of  three  months  after  such 
requisition  so  made  as  aforesaid,  it  shall  be  lawful  for  the 
bisnop  to  appoint  and  license  two  curates  or  a  second 
curate,  and  in  all  and  every  of  such  cases  to  assign  to  each 
curate  so  nominated  or  appointed  such  stipend  as  he  shall 
think  fit,  not  exceeding  together  the  highest  rate  of  stipend 
allowed  by  this  act  in  the  case  of  one  such  curate,  except 
in  cases  where  the  incumbent  shall  consent  to  a  larger 
stipend :  provided  always,  that  such  incumbent  may  within  Appeal, 
one  month  after  service  upon  him  of  such  requisition,  or 
of  notice  of  any  such  appointment  of  two  curates  or  a 
second  curate,  appeal  to  the  archbishop  of  the  province, 
who  shall  approve  or  revoke  such  requisition,  or  confirm 
or  annul  sucn  appointment,  as  to  him  may  appear  just  and 
proper. " 

Sect.  87.  "  In  every  case  in  which  the  bishop  shall  be  Smaller 
satisfied  that  any  spiritual  person  holding  any  benefice  »tip«ad§in 
within  his  diocese  is  non-resident,  or  has  become  incapable  cer    n  ca8CS* 
of  performing  the  duties  thereof  from  age,  sickness  or 
other  unavoidable  cause,  and  that,  from  these  or  from  any 
other  special  and  peculiar  circumstances,  great  hardship 
or  inconvenience  would  arise  if  the  full  stipend  specified  in 
this  act  should  be  allowed  to  the  curate  of  such  benefice, 
it  shall  be  lawful  for  such  bishop,  with  the  consent  of  the 
archbishop  of  the  province,  to  be  signified  in  writing  under 
the  hand  of  the  said  archbishop  upon  the  licence  to  be 
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granted  to  such  curate,  to  assign  to  the  curate  such  stipend 
less  than  the  full  amount  in  this  act  specified  as  shall 
appear  to  him  just  and  reasonable :  provided  always,  that 
in  the  licence  granted  in  every  such  case  it  shall  be  stated 
that  for  special  reasons  the  bishop  hath  not  thought  proper 
to  assign  to  the  curate  the  full  stipend  required  by  this 
act :  provided  also,  that  such  special  reasons  shall  be 
entered  fully  in  a  separate  book  to  be  kept  for  that  purpose, 
and  to  be  deposited  in  the  registry  of  the  diocese,  which 
book  shall  be  open  to  inspection  with  the  leave  of  the 
bishop,  as  in  the  cases  of  application  for  licences  for  non- 
residence." 
Stipend  of  Sect.  88.  "  If  any  incumbent  of  two  benefices,  residing 

curate  engaged  bond  fide  in  different  proportions  of  every  year  on  one  or 
chan^blyat  otner  °f  w&  benefices  the  full  period  specified  by  this  act, 
different  bene-  shall  employ  a  curate  to  perform  ecclesiastical  duty  inter- 
files belonging  changeably  from  time  to  time  upon  such  of  the  benefices 

&cu^beT  &om  whicn  he  shau  t»  absent  during  his  own  actual  resi- 
dence upon  the  other  thereof,  it  shall  be  lawful  for  the 
bishop  to  assign  to  such  curate  any  stipend  not  exceed- 
ing such  stipend  as  would  be  allowed  under  this  act 
for  the  larger  of  such  benefices,  nor  less  than  would  be 
allowed  for  the  smaller,  as  to  the  bishop  shall  under  all  the 
circumstances  appear  just  and  reasonable:  provided  always, 
that  if  any  such  incumbent  shall  employ  a  curate  or  curates 
for  the  whole  year  upon  each  of  such  benefices,  such  in- 
cumbent so  residing  bond  fide  as  aforesaid,  in  such  case  it 
shall  be  lawful  for  the  bishop  to  assign  to  either  or  each 
of  such  curates  any  such  stipend  less  than  the  amount 
specified  in  this  act  as  he  shall  think  fit." 
How  the  Sect.  89.  "  In  every  case  where  the  bishop  shall  find  it 

hf ^nated*1  necessary  or  expedient  for  obtaining  the  proper  perform- 
where  the  ance  °f  ecclesiastical  duties  to  license  any  spiritual  person 
curate  is  per-  holding  any  benefice  to  serve  as  curate  of  any  adjoining  or 
P"?6*  ^l-86™  other  parish  or  place,  it  shall  be  lawful  for  such  bishop,  if 
ingpariahok1"   he  &&&  think  fit,  to  assign  to  such  person  so  licensed  a 

stipend  less  by  a  sum  not  exceeding  thirty  pounds  per 
annum  than  the  stipend  which  in  the  several  cases  in  this 
act  specified  the  bishop  is  required  to  assign ;  and  in  every 
case  where  the  bishop  shall  find  it  necessary  or  expedient 
to  license  the  same  person  to  serve  as  curate  for  two 
parishes  or  places,  it  shall  be  lawful  for  such  bishop,  if  he 
shall  think  fit,  to  direct  that  during  such  time  as  such 
curate  shall  serve  the  churches  or  chapels  of  such  two 
parishes  or  places  the  stipend  to  be  received  by  him  for 
serving  each  of  the  said  churches  or  chapels  shall  be  less 
by  a  sum  not  exceeding  thirty  pounds  per  annum  than  the 
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stipend  which  in  the  several  cases  hereinbefore  specified 
the  bishop  is  required  by  this  act  to  assign." 

Sect.  90.  "  All  agreements  made  or  to  be  made  between  Agreements 
persons  holding  benefices  and  their  curates,  in  fraud  or  f or  stipends  to 
derogation  of  the  provisions  of  this  act,  and  ail  agreements  ^L  to^a 
whereby  any  curate  shall  undertake  or  in  any  manner  act  void. 
bind  himself  to  accept  or  be  content  with  any  stipend  less 
than  that  which  shall  be  assigned  by  his  licence,  shall  be 
void  to  all  intents  and  purposes,  and  shall  not  be  pleaded 
or  given  in  evidence  in  any  court  of  law  or  equity ;  and 
notwithstanding  the  payment  and  acceptance,  in  pursuance 
of  any  such  agreement,  of  any  sum  less  than  that  assigned 
by  the  licence,  or  any  receipt,  discharge  or  acquittance 
that  may  be  given  for  the  same,  the  curate  and  his  per- 
sonal representatives  shall  be  and  remain  entitled  to  the 
full  amount  of  the  stipend  assigned  by  his  licence ;  and  the 
payment  of  so  much  thereof  as  shall  be  proved  to  the 
satisfaction  of  the  bishop  to  remain  unpaid,  shall,  together 
with  full  costs  of  recovering  the  same  as  between  proctor 
and  client,  be  enforced  by  monition,  and  by  sequestration 
of  the  profits  of  the  benefice,  to  be  issued  by  the  bishop 
for  that  purpose  on  application  made  by  the  curate  or  his 
representatives;  provided  that  such  application  shall  in 
every  such  case  be  made  to  the  bishop  within  twelve 
months  after  such  curate  shall  have  quitted  his  curacy,  or 
have  died." 

Sect.  91.  "In  every  case  in  which  the  bishop  shall  Curate's 
assign  to  any  curate  a  stipend  equal  to  the  whole  annual  stipend,  if  of 
value  of  the  benefice  in  wnich  he  is  licensed  to  serve,  such  ^  benefice 
stipend  shall  be  subject  to  deduction  in  respect  to  all  such  liable  to  all' 
charges  and  outgoings  as  may  legally  affect  the  value  of  cn*rges- 
such  benefice,  and  to  any  loss  or  diminution  which  may 
lessen  such  value,  without  the  wilful  default  or  neglect  of 
the  spiritual  person  holding  the  benefice." 

Sect.  92.  "  In  every  such  case  as  last  aforesaid  it  shall  be  Bishop  may 
lawful  for  the  bishop,  upon  the  application  of  the  spiritual  ftllow  mcnm- 
person  holding  the  benefice,  to  allow  such  spiritual  person  &££*£? 
to  retain  m  each  year  so  much  money,  not  exceeding  m  stipend  for 
any  case  one  fourth  part  of  the  annual  value,  as  shall  have  repairs  to  a 
been  actually  expended  during  the  year  in  the  repair  of  J^^  \n 
the  chancel  and  of  the  house  of  residence  and  premises  certain  cases, 
and  appurtenances  thereto  belonging,  in  respect  of  which 
such  spiritual  person,  or  his  executors  or  administrators, 
would  be  liable  for  dilapidations  to  the  successor ;  and  it 
shall  also  be  lawful  for  the  bishop  in  like  manner  to  allow 
any  spiritual  person  holding  any  benefice  the  annual  value 
whereof  shall  not  exceed  one  hundred  and  fifty  pounds  to 
deduct  from  the  stipend  assigned  to  the  curate  in  each 
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year  so  much  money  as  shall  have  been  actually  expended 
in  such  repairs  above  the  amount  of  the  surplus  remaining 
of  such  value  after  payment  of  such  stipend ;  provided 
that  the  sum  bo  deducted,  after  laying  out  such  surplus, 
shall  not  in  any  year  exceed  one  fourth  part  of  such 

stipend." 

With  regard  to  the  residence  of  curates  it  is  enacted 

that,  sect.  93,  "  It  shall  be  lawful  for  the  bishop  who  shall 
have  granted  any  licence  to  any  curate  to  serve  in  any 
benefice  the  incumbent  whereof  is  not  resident  for  four 
months  in  each  year,  and  who  shall  have  required  such 
curate  to  reside  in  the  house  of  residence  belonging  to 
the  benefice,  to  assign  to  such  curate  such  house  of  resi- 
dence, together  with  the  offices,  stables,  gardens,  and  ap- 
purtenances thereto  belonging,  or  any  part  or  parte  thereof, 
without  payment  of  any  rent,  and  also  to  assign  any  .por- 
tion of  glebe  land  adjacent  to  the  house,  and  not  exceed- 
ing four  statute  acres,  at  such  rent  as  shall  be  fixed  by  the 
archdeacon  of  the  archdeaconry,  or  by  the  rural  dean,  if 
any,  of  the  deanery  or  district  within  which  the  benefice 
is  situate,  and  one  neighbouring  incumbent,  and  approved 
of  by  the  bishop,  during  the  time  of  such  curate's  serving 
the  cure,  or  during  the  non-residence  of  the  incumbent  of 
such  benefice ;  and  it  shall  be  lawful  for  the  bishop  making 
any  such  assignment  to  any  curate  to  sequester  the  profits 
of  the  benefice  in  any  case  in  which  possession  of  the  pre- 
mises so  assigned  shall  not  be  given  up  to  the  curate,  and 
until  such  possession  shall  be  given,  and  to  direct  the  ap- 
plication of  the  profits  arising  from  such  sequestration  as 
is  hereinbefore  directed  in  the  case  of  sequestration  for 
non-residence,  or  to  remit  the  same  or  any  part  thereof, 
as  the  bishop  shall  in  his  discretion  think  fit.9' 

Sect.  94.  "  In  every  case  where  the  bishop  shall  assign 
to  the  curate  licensed  to  serve  in  any  benefice  a  stipend 
not  less  than  the  whole  value  of  the  same,  and  shall  in 
addition  to  such  stipend  direct  that  such  curate  shall  re- 
side in  the  house  ot  residence  belonging  to  such  benefice, 
such  curate  shall  be  liable  during  the  time  of  his  serving 
such  cure  to  the  same  taxes  and  parochial  rates  and 
assessments  in  respect  of  such  house,  premises,  and  ap- 

Eurtenances  thereto  belonging,  as  if  he  had  been  incum- 
ent  of  the  benefice :  provided  always,  that  in  every  other 
case  in  which  the  curate  shall  so  reside  by  direction  of 
the  bishop  it  shall  be  lawful  for  such  bishop,  if  he  shall 
think  fit,  to  order  that  the  incumbent  shall  pay  to  the 
curate  all  or  any  part  of  such  sums  as  he  may  have  been 
required  to  pay  and  shall  have  actually  paid  within  one 
year  ending  at  Michaelmas-day  next  preceding  the  date 
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of  such  order  for  any  such  taxes,  parochial  rates,  or  as- 
sessments as  shall  become  due  at  any  time  after  the  pass- 
ing of  this  act,  and  the  bishop  may,  if  necessary,  enforce 
payment  thereof  by  monition,  and  sequestration  of  the 
profits  of  such  benefice." 

With  regard  to  the  power  of  the  incumbent  to  dismiss  a 
curate  it  is  enacted  as  follows  : — Sect.  95.  "  Every  curate  Cnrate  to  quit 
shall  quit  and  give  up  the  cure  of  any  benefice  which  shall  £"*  nP°? 
become  vacant  upon  having  six  weeks'  notice  from  the  weeks' notice 
spiritual  person  admitted,  collated,  instituted,  or  licensed  from  new  in- 
to such  benefice,  provided  such  notice   shall  be   given  c™benV 
within  six  months  from  the  time  of  such  admission,  colla-  months  after 
tion,  institution,  or  licence ;  and  that  in  all  other  cases  bis  admission, 
in  shall  be  lawful  for  the  incumbent  of  any  benefice,  whe-  and  i!?  other_ 
ther  resident  or  non-resident  thereon,  having  first  obtained  bent,  with 
the  permission  of  the  bishop  of  the  diocese,  to  be  signified  bishop's  per- 
by  writing  under  his  hand,  to  require  any  one  or  more  of  ^jp^^g™^ 
his  curates,  who,  after  the  passing  of  this  act,  shall  be  cnrate  of  care 
licensed  to  any  curacy,  to  quit  and  give  up  his  curacy,  on  six  months' 
upon  six  months'  notice  thereof  given  to  the  curate,  who  notice- 
shall  thereupon  quit  the  same  according  to  such  notice : 
provided  always,  that  any  incumbent  resident  on  his  bene- 
fice, or  not  resident  but  desiring  to  reside  on  his  benefice, 
may,  within  one  month  after  refusal  of  such  permission 
as  aforesaid  by  the  bishop,  appeal  to  the  archbishop  of  Appeal, 
the  province,  who  shall  either   confirm  such  refusal,  or 
grant  such  permission  as  to  him  may  seem  just   and 
proper. " 

Sect.  96.  "  Every  curate  who  shall  reside  in  the  house  Cnrate  peace- 
of  residence  of  any  benefice  which  shall  become  vacant  ably  *°  deliver 
shall  peaceably  deliver  up  possession  thereof,   with  the  ^fhow^oiU 
appurtenances,  upon  having  six   weeks'  notice  from  the  residence 
spiritual  person  admitted,  collated,  instituted,  or  licensed  **tbin  ■* 

.  -it/*  «jj  i_x^i_»  •j_"l€      months  after 

to  such  benefice,  provided  such  notice  be  given  within  notice,  or  pay 
six  months  from  the  time  of  such  admission,  collation,  40s.  per  day. 
institution,  or  licence ;  and  that  in  all  other  cases  it  shall 
be  lawful  for  the  incumbent  of  any  benefice,  with  the  per- 
mission signified  in  writing  under  the  hand  of  the  bishop 
of  the  diocese,  or  for  such  bishop,  at  any  time,  upon  six 
months'  notice  in  writing,  to  direct  any  curate  to  deliver 
up  the  house  of  residence,  and  the  offices,  stables,  gardens, 
and  appurtenances  thereto  belonging,  and  such  portion  of 
the  glebe  land  as  shall  have  been  assigned  to  such  curate, 
and  such  curate  shall  thereupon  peaceably  deliver  up  the 
possession  of  the  premises  pursuant  to  sucn  notice ;  and  if 
any  curate  shall  refuse  to  deliver  up  such  premises  in  any 
or  either  of  the  cases  aforesaid  he  shall  pay  to  the  spiri- 
tual person  holding  the  benefice  the  sum  of  forty  shillings 
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for  every  day  of  wrongful  possession  after  the  service  of 
such  notice." 

With  regard  to  the  curate's  power  of  quitting  his  curacy 
Curate  not  to  it  is  enacted  that,  sect.  97,  "No  curate  shall  quit  any 
q°thC°tttr  curac7  to  which  he  shall  be  licensed  until  after  three 
months'  notice  months'  notice  of  his  intention  given  to  the  incumbent  of 
to  incumbent  the  benefice  and  to  the  bishop,  unless  with  the  consent  of 
and  bishop,  fae  bishop,  to  be  signified  in  writing  under  his  hand,  upon 
penalty.  P&in  of  paving  to  the  incumbent  a  sum  not  exceeding  the 

amount  of  his  stipend  for  six  months,  at  the  discretion  of 
the  bishop,  such  sum  to  be  specified  in  writing  under  the 
hand  of  the  bishop,  which  sum  may  in  such  case  be  re- 
tained out  of  the  stipend  if  the  same  or  any  part  thereof 
shall  remain  unpaid,  or,  if  the  same  cannot  oe  retained 
out  of  the  stipend,  may  be  recovered  by  the  spiritual  per- 
son holding  the  benefice  by  action  of  debt." 

With  regard  to  the  power  of  the  bishop  over  the  curate 
the  enactment  is  in  the  following  ambiguous  and  careless 
Bishop  max  language  already  referred  to:  — Sect.  98.  "It  shall  be 
license  rarates  lawful  tor  the  bishop  to  license  any  curate  who  is  or  shall 
SZt  nomi-  **  actually  employed  by  any  non-resident  incumbent  of 
nation,  revoke  any  benefice  within  his  diocese  although  no  express  nomi- 
any  licence,  nation  of  such  curate  shall  have  been  made  to  such  bishop 
cwtt^snbject  ^y  the  incumbent ;  and  that  the  bishop  shall  have  power, 
to  appeal  to  after  having  given  to  the  curate  sufficient  opportunity  of 
the  archbishop,  showing  reason  to  the  contrary,  to  revoke,  summarily,  and 

without  further  process,  any  licence  granted  to  any  curate, 
and  to  remove  such  curate,  for  any  cause  which  shall 
appear  to  such  bishop  to  be  good  and  reasonable :  pro- 
vided always,  that  any  such  curate  may,  within  one 
month  after  service  upon  him  of  such  revocation,  appeal 
to  the  archbishop  of  the  province,  who  shall  confirm  or 
annul  such  revocation  as  to  him  shall  appear  just  and 
proper." 
Cases  on  this  It  was  decided  by  the  Court  of  Queen's  Bench  in 
section.  Mr.   Poole's   case,   that  the   archbishop  must  hear  the 

appellant  (i)  before  he  decides,  and  by  the  privy  council, 
that  the  appeal  to  the  archbishop  is  final  (A).  m 

In  the  case  of  Sedgwick  v.  The  Bishop  of  Manchester* 
decided  in  March,  1869,  by  the  Archbishop  of  York, 
assisted  by  Lord  Chelmsford  as  assessor,  it  was  holden 
that  a  licence  to  a  clergyman  to  perform  divine  service 
in  an  unconsecrated  church,  to  which  a  conventional  dis- 
trict was  attached  within  the  town  and  parish  of  Manches- 

(t)  Regina  v.   Archbishop  of  (k)  Poole  v.  Bishop  of  London- 

Canterbury.  28  L.  .7.,  Q.  B.  154  ;      7  Jur.,  N.  S.  347. 
7  W.  R.  212. 
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,  ter,  of  which  parish  the  cathedral  is  the  parish  church,  and 

1  "k  *  the  dean  and  canons  have  the  cure  of  souls,  was  not  such 

a  licence  that  the  revocation  thereof  by  the  bishop  could 

d #!**  be  made  a  matter  of  appeal  by  the  clergyman  licensed,  as 

oflkj**  if  he  were  a  curate  to  the  archbishop. 

ri  ■Pflf'  In  the  case  of  Mr.  Poole  already  mentioned,  Dr.  Lush- 

totte***  ington,  sitting  as  assessor  to  the  archbishop  on  the  appeal, 

ffiiktk^  heid  that  the  last  clause  of  the  section  gives  the  bishop, 

udffks^  subject  to  appeal,  the  widest  and  most  unlimited  discre- 

M&tfP  tion.      He  may  remove  not  only  for  an  act  cognizable 

gttfcefcf  under  the  Clergy  Discipline  Act  (A),  but  also  for  a  cause 

\nt0t^.  which  would  not  constitute  an   ecclesiastical  offence   so 

i  sod  *'  cognizable.     No  mode  of  proceeding  is  directly  or  indi- 

y  miry  I*3*  rectly  indicated  by  the  act.      The  bishop  is  permitted  to 

g0K)t  k*  take  his  own  course,  unfettered  by  any  legal  form  or  re- 

ftbeifB*  striction,  provided  that  such   course   is  consistent  with 

^  substantial  justice ;   and  this  requires  that  in  whatever 

jpoifftM  mode  the  accusation  is  preferred,  it  shall  be  sufficiently 

0002  s^  definite  to  enable  the  accused  to  defend  himself.  An 
ga  *fi£  ample  intimation  of  the  matter  to  be  inquired  into,  whe- 
igfjtfi^  ther  criminal  or  otherwise,  is  indispensable. 

^  iiif^  A  notice  from  the  bishop  that  he  intends  to  revoke  the 

gpte*'  licence  of  a  curate,  and  in  which  he  appoints  a  time  for 

^^  such  curate  to  attend  him  and  show  cause,  if  he  has  any,  to 

jb^y  the  contrary,  is  not  a  notice  falling  within  the  provisions 

aptf0{  of  the  112th  section,  which  requires  the  service  of  certain 

^L$>  documents  to  be  effected  in  a  particular  manner  (/). 

Ito^  With  regard  to  sequestered  benefices  it  is  enacted  that,  Bishop  may 

^1  sect.  99,  "In  every  case  in  which  a  benefice  shall  be  wofot  curates 

\J0-'  under  sequestration,  except  for  the  purpose  of  providing  tere<j  benefice*. 

k  ^  a  house  of  residence  as  aforesaid,  it  shall  be  lawful  to  the 

'  i&>f.  bishop  and  he  is  hereby  required,  if  the  incumbent  shall 

?^  not  perform  the  duties  of  the  said  benefice,  to  appoint 

'4>  and  license  a  curate  or  curates  thereto,  and  to  assign  to 

^  him  or  them  a  stipend  or  stipends  not  exceeding,  in  the 

jwt  case  of  any  one  such  curate,  the  highest  rate  of  stipend 

s  yf*  allowed  by  this  act,  nor,  where  more  than  one  curate  is 

•    $  appointed,  a  stipend  exceeding  one  hundred  pounds  to 

If?  more  than  one  such  curate,  such  stipend  or  stipends  to 

u  be  paid  by  the  sequestrator  of  such  benefice  out  of  the 

ii*  profits  thereof:  provided  always,  that  not  more  than  one 

}    ipf  curate  shall  be  appointed  to  any  such  benefice  in  any  case 

r*"  -hj  in  which  there  is  not  more  than  one  church,  or  the  popu- 

J*j$  lation  does  not  exceed  two  thousand  persons." 

J^  Sect  100.  "  Upon  the  avoidance  of  any  benefice,  by  Stipend  of 


fl* 


(k)  3  &  4  Vict.  c.  86. 

(0  Poole  v.  Bishop  of  London,  5  Jur.,  N.  S.  522  (1859). 
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curate  of  death,  resignation,  or  otherwise,  the  sequestrator  appointed 

be*afice  ufbe  ^y  bishop  shall,  out  of  the  profits  thereof  which  shall 
paid  byseqnes-  come  to  his  hands,  pay  to  the  curate  or  curates  appointed 
trator.  by  such  bishop  to  perform  the  ecclesiastical  duties  of  such 

benefice  during  the  vacancy  thereof  such  stipend  or  sti- 
pends as  shall  be  ordered  to  be  paid  to  him  or  them  by 
such  bishop,  not  exceeding  the  respective  stipends  allowed 
by  this  act,  and  in  proportion  only  to  the  time  of  such 
vacancy." 
Proviso  for  Sect.  101.  "  If  the  profits  of  such  benefice  which  shall 

coratra  by*  bave  come  to  the  hands  of  such  sequestrator  during  the 
succeeding  vacancy  thereof  shall  not  be  sufficient  to  pay  such  sti- 
incumbent        pend,  the  same,  or  so  much  thereof  as  shall  remain  un- 

duriMPswies-  Pa^>  8na^  ^  Pa^  to  8UCn  curate  by  the  succeeding 
tration  insoffi-  incumbent  of  such  benefice  out  of  the  profits  thereof; 
cient.  and  such  bishop  is  hereby  empowered  and  required,  if 

necessary,  U>  enforce  parent  &  the  same  ^monition 
and  by  sequestration  of  the  profits  of  such  benefice." 
28  Hen.  8,  c  11,      It  has,  however,  been  decided  that  where  a  curate  is 
•till  in  force,      appointed  by  the  special   sequestrator  of  the  bishop  to 

serve  the  cure  of  a  benefice  during  the  vacation  between 
the  death  of  one  and  the  appointment  of  a  new  in- 
cumbent, he  may,  although  not  licensed  by  the  bishop, 
and  notwithstanding  this  statute,  recover  his  reasonable 
stipend  in  an  action  of  debt  under  28  Hen.  8,  c.  11,  from 
the  new  incumbent,  the  tithes  which  accrued  during  the 
interval  not  having  been  sufficient  to  pay  him  a  reason- 
able stipend  (o). 
34  &  35  Vict.  In  1871  a  statute  (34  &  35  Vict.  c.  45)  was  passed  in 
c*  *5,  order  to  provide  for  some  consequences  of  sequestrations. 

The  provisions  of  this  act  applicable  to  curates  are  as 
follows: — 
On  sequestra-  Sect.  1.  "Where,  after  the  31st  day  of  August,  1871, 
tion  bishop  to  under  a  judgment  recovered  against  the  incumbent  of  a 
andassign111  benefice  as  defined  in  the  Incumbents'  Resignation  Act, 
stipend.  1871,   or  under   the   bankruptcy  of  such  incumbent,  a 

sequestration  issues  and  the  same  remains  in  force  for  a 

Eeriod  of  six  months,  the  bishop  of  the  diocese  shall 
■om  and  after  the  expiration  of  such  period  of  six 
months,  and  as  long  as  the  sequestration  remains  in 
force,  take  order  for  the  due  performance  of  the  services 
of  the  church  of  the  benefice,  and  shall  have  power 
to  appoint  and  licence  for  this  purpose  such  curate  or 
curates,  or  additional  curate  or  curates,  as  the  case 
may  require,  with  such  stipend  in  each  case  as  the 
bishop  thinks  fit,  the  amount  thereof  to  be  specified  in 

(o)  Dakins  v.  Seaman,  9  Mees.  &  Wei.  777  (1842). 
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the  licence,  and  the  bishop  may  at  any  time  revoke  any 
such  appointment  and  licence  :  provided  always  that  such 
stipend  or  stipends  shall  not  exceed  in  the  whole  the 
following  sums ;  that  is  to  say,  if  the  population  Bhall 
not  exceed  five  hundred,  the  sum  of  200/.  yearly;  if  the 
population  shall  exceed  five  hundred  but  not  one  thou- 
sand, the  sum  of  300/.  yearly;  if  the  population  shall 
exceed  one  thousand  but  not  three  thousand,  the  sum  of 
500/.  yearly ;  if  the  population  shall  exceed  three  thou- 
sand, the  sum  of  600/.  yearly :  provided  also  that  such 
stipend  or  stipends  shall  not  exceed  in  the  whole  two- 
thirds  of  the  annual  value  of  the  benefice  as  defined  in  the 
last-mentioned  act." 

Sect.  3.  "  Every  stipend  assigned  under  this  act  shall  Payment  of 
be  paid  by  the  sequestrator  out  of  monies  coming  to  his  ^P611*- 
hands  under  the  sequestration,  as  long  as  the  sequestration 
is  in  force,  in  priority  to  all  sums  payable  by  virtue  of  the 
judgment  or  the  bankruptcy  under  which  the  sequestration 
issues,  but  not  in  priority  of  liabilities  in  respect  of  charges 
on  the  benefice." 

Sect.  2  of  this  act  incorporates  and  adopts  for  the  pur- 
poses of  sect.  1,  all  the  provisions  in  1  &  2  Vict.  c.  106, 
ss.  107,  108  and  109.  And  sect.  4  similarly  adopts  for 
the  purposes  of  sect.  3,  the  provisions  in  1  &  2  Vict.  c.  106, 
ss.  75,  76,  82,  97  and  102. 

Sect.  102  of  the  principal  act  is  as  follows : — 

"  Every  bishop  who  shall  grant  or  revoke  any  licence  to  licences  to 
any  curate  under  this  act  shall  cause  a   copy  of  such  cur*t»»»  «"* 
licence  or  revocation  to  be  entered  in  the  registry  of  the  thereof.^be 
diocese ;  and  an  alphabetical  list  of  such  licences  and  re-  entered' in  the 
vocations  shall  be  made  out  by  the  registrar  of  each  diocese,  regktry  of  the 
and  entered  in  a  book,  and  kept  for  the  inspection  of  all    oce8C" 
persons,  upon  payment  of  three  shillings,  and  no  more ; 
and  a  copy  of  every  such  licence  and  revocation  shall  be 
transmitted  by  the  said  registrar  to  the  churchwardens  or 
chapelwardens  of  the  parish,  township,  or  place  to  which 
the  same  relates,  within  one  month  after  the  grant  of  such 
licence  or  revocation  thereof,  to  be  by  them  deposited  in 
the  parish  chest :  provided  always,  that  every  such  regis- 
trar shall  for  every  such  copy  transmitted  to  such  church- 
wardens or  chapelwardens  as  aforesaid   be   entitled  to 
demand  and  receive  from  the  incumbent  of  such  benefice 
a  fee  of  three  shillings,  and  no  more :  provided  also,  that 
in  case  the  archbishop  shall,  on  appeal  to  him,  annul  the 
revocation  of  any  such  licence,  the  bishop  by  whom  such 
revocation  shall  have  been  made  shall,  immediately  on 
receiving  notice  from  the  archbishop  that  he  had  annulled 

p.     vol.  i.  p  p 
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the  same,  make  such  or  the  like  order  as  is  hereinbefore 
directed  to  be  made  on  the  revocation  of  a  licence  for  non- 
residence  being  annulled,  which  order  shall  be  binding  on 
the  registrar  and  churchwardens  respectively  to  whom  the 
same  wall  be  addressed." 

With  regard  to  the  general  authority  of  archbishops 
and  bishops,  it  is  enacted  as  follows : — 
ProTisions  Sect.  107.  "All   the  powers,  authorities,  provisions, 

relating  to  regulations,  matters  and  things  in  this  act  contained,  in 
a^yto^arch-  ration  to  bishops  in  their  dioceses,  shall  extend  and  be 
bishops  in  their  construed  to  extend  to  the  archbishops  in  the  respective 
own  dioceses,    dioceses  of  which  they  are  bishops,  and  also  in  their  own 

peculiar  jurisdictions,  as  fully  and  effectually  as  if  the 
archbishops  were  named  with  the  bishops  in  every  such 
case." 
Power  of  arch-  Sect.  108.  "  Every  archbishop  and  bishop  within  the 
bishops  and  limits  of  whose  province  or  diocese  respectively  any  bene- 
exempt  or  ^  ^ce»  exempt  or  peculiar,  shall  be  locally  situate,  shall,  ex- 
peconar  bene-  cept  as  herein  otherwise  provided,  have,  use,  and  exercise 
fices,  &c.  all  the  powers  and  authorities  necessary  for  the  due  exe- 

cution by  them  respectively  of  the  provisions  and  purposes 
of  this  act,  and  for  enforcing  the  same  with  regard  thereto 
respectively,  as  such  archbishop  and  bishop  respectively 
would  have  used  and  exercised  if  the  same  were  not  ex- 
empt or  peculiar,  but  were  subject  in  all  respects  to  the 
jurisdiction  of  such  archbishop  or  bishop ;  and  where  any 
benefice,  exempt  or  peculiar,  wall  be  locally  situate  within 
the  limits  of  more  than  one  province  or  diocese,  or  where 
the  same  or  any  of  them  shall  be  locally  situate  between 
the  limits  of  the  two  provinces,  or  between  the  limits  of 
any  two  or  more  dioceses,  the  archbishop  or  bishop  of  the 
cathedral  church  to  whose  province  or  diocese  the  parish 
church  of  the  same  respectively  shall  be  nearest  in  local 
situation  shall  have,  use  and  exercise  all  the  powers  and 
authorities  which  are  necessary  for  the  due  execution  of 
the  provisions  of  this  act,  and  enforcing  the  same,  with 
regard  thereto  respectively  as  such  archbishop  or  bishop 
could  have  used  if  the  same  were  not  exempt  or  peculiar, 
but  were  subject  in  all  respects  to  the  jurisdiction  of  such 
archbishop  or  bishop  respectively,  and  the  same  for  all  the 
purposes  of  this  act  shall  be  deemed  and  taken  to  be  within 
the  limits  of  the  province  or  diocese  of  such  archbishop  or 
bishop  ;  provided  that  the  peculiars  belonging  to  any  arch- 
bishopric or  bishopric,  though  locally  situate  in  another 
diocese,  shall  continue  subject  to  the  archbishop  or  bishop 
to  whom  they  belong,  as  well  for  the  purposes  of  this  act 
m  for  all  other  purposes  of  ecclesiastical  jurisdiction." 
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Sect.  109,  "  In  every  case  in  which  jurisdiction  is  given  Where  juris- 
to  the  bishop  of  the  diocese  or  to  any  archbishop,  under  ?"$*?*•  ?ven 
the  provisions  of  this  act  and  for  the  purposes  thereof,  and  aU  ConcSrreDt 
the  enforcing  the  due  execution  of  the  provisions  thereof,  jurisdiction  to 
all  other  and  concurrent  jurisdiction  in  respect  thereof  cea8e- 
shall,  except  as  herein  otherwise  provided,  wholly  cease, 
and  no  other  jurisdiction  in  relation  to  the  provisions  of 
this  act  shall  be  used,  exercised  or  enforced,  save  and  ex- 
cept such  jurisdiction  of  the  bishop  and  archbishop  under 
this  act,  anything  in  any  act  or  acts  of  parliament,  or  law 
or  laws,  or  usage  or  custom,  to  the  contrary  notwithstand- 
ing. " 

Sect.  132.  "Nothing  in  this  act  contained  shall  be  Act  not  to 
deemed,  construed  or  taken  to  derogate  from,  diminish,  ^ect  powers 
prejudice,  alter  or  aflect,  otherwise  t£n  iserpressly  pro-  o£  ^ 
vided,  any  powers,  authorities,  rights  or  jurisdiction  al- 
ready vested  in  or  belonging  to  any  archbishop  or  bishop 
under  or  by  virtue  of  any  statute,  canon,  usage,  or  other- 
wise howsoever." 

With  regard  to  the  form  of  procedure,  it  is  enacted 
thus: — 

Sect.  111.  "All  appeals  under  the  provisions  of  this  The  mode  of 
act  to  any  archbishop  shall  be  in  writing  signed  by  the  J VV^^g  *p 

,  J  ,.  -f  ,,     .    .  j        .       ,v      °  £ .  the  archbishop 

i)arty  appealing ;  and  that  in  order  to  discourage  frivo-  0f  the  pro- 
ous  appeals  no  proceeding  shall  be  had  in  any  such  vince. 
appeal  until  the  appellant  shall,  if  required,  have  given 
security,  in  such  form  and  to  such  amount  as  the  arch- 
bishop shall  direct,  of  payment  to  the  bishop  of  such  costs 
as  shall  be  awarded  by  the  archbishop  if  he  shall  decide 
against  the  appellant ;  and  that  after  such  security,  if  re- 
quired,  shall  have  been  given,  the  said  archbishop  shall 
forthwith,  either  by  himself  or  by  some  commissioner  or 
commissioners  appointed  under  his  hand  from  among  the 
other  bishops  of  nis  province,  make  or  cause  to  be  made 
inquiry  into  the  matter  complained  of,  and  shall  after  such 
44,  and  in  the.  latter  case  after  a  report  in  writing 
from  his  said  commissioner  or  commissioners,  give  his  de- 
cision in  such  appeal  in  writing  under  his  hand ;  and  when 
he  shall  decide  the  merits  of  the  appeal  against  the  appel- 
lant he  shall  also  award  and  direct  whether  any  and  what 
amount  of  costs  shall  be  paid  by  the  appellant  to  the  bishop 
respondent ;  and  in  like  manner  when  he  shall  decide  in 
favour  of  the  appellant  he  shall  also  award  and  direct 
whether  any  and  what  amount  of  costs  shall  be  paid  by 
the  bishop  respondent  to  the  appellant"  (/?). 

(p)  Vide  ante,  observations  on  clause  98. 
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Sect.  112.  "In  all  cases  in  which  proceedings  under 
this  act  are  directed  to  be  by  monition  and  sequestration, 
such  monition  shall  issue  under  the  hand  and  seal  of  the 
bishop,  and  such  monition,  and  any  other  instrument  or 
notice  issued  in  pursuance  of  the  provisions  of  this  act, 
and  not  otherwise  specially  provided  for,  shall  be  served 
personally  upon  the  spiritual  person  therein  named  or  to 
whom  it  shall  be  directed,  by  snowing  the  original  to  him, 
and  leaving  with  him  a  true  copy  thereof,  or,  in  case  such 
spiritual  person  cannot  be  found,  by  leaving  a  true  copy 
thereof  at  his  usual  or  last  known  place  of  residence,  and 
by  affixing  another  copy  thereof  upon  the  church  door  of 
the  parish  in  which  such  place  of  residence  shall  be  situate, 
and  also,  in  the  case  of  such  monition,  by  leaving  another 
copy  thereof  with  the  officiating  minister  or  one  of  the 
churchwardens  of  the  said  parish,  and  also  by  affixing 
another  copy  thereof  on  the  church  door  of  the  parish  in 
which  the  benefice  of  such  spiritual  person  shall  be  situate; 
and  such  monition  or  other  instrument,  or  notice  as  afore- 
said, shall,  immediately  after  the  service  thereof,  be  re- 
turned into  the  consistorial  court  of  such  bishop,  and  be 
there  filed,  together  with  an  affidavit  of  the  time  and 
manner  in  which  the  same  shall  have  been  served ;  and 
thereupon  in  case  of  such  monition,  it  shall  be  competent 
to  the  party  monished  to  show  cause,  by  affidavit  or  other- 
wise, as  the  case  may  require,  why  a  sequestration  should 
not  issue  according  to  the  tenor  of  such  monition ;  and  if 
such  spiritual  person  shall  not,  within  the  time  assigned 
by  such  monition,  show  sufficient  cause  to  the  contrary, 
such  sequestration  shall  issue  under  the  seal  of  the  con- 
sistorial court  of  such  bishop,  and  shall  be  served  and  re- 
turned into  the  registry  of  such  court  in  like  manner  as 
is  hereinbefore  directed  with  respect  to  monitions  issued 
under  the  provisions  of  this  act." 

Sect.  114.  "All  penalties  and  forfeitures  which  shall 
be  incurred  under  this  act  by  any  spiritual  person  hold- 
ing a  benefice  shall  and  may  be  sued  for  and  recovered 
in  the  court  of  the  bishop  of  the  diocese  in  which  such 
benefice  is  situate,  and  by  some  person  duly  authorized 
for  that  purpose  by  such  bishop  by  writing  under  his  hand 
and  seal,  and  in  no  other  court,  and  by  or  at  the  instance 
of  no  other  person  whatever ;  and  that  the  payment  of 
every  such  penalty  or  forfeiture,  together  with  the  reason- 
able expense  incurred  in  recovering  the  same,  shall  and 
may  be  enforced  by  monition  and  sequestration ;  and  that 
it  shall  and  may  be  lawful  for  such  bishop,  by  any  order 
made  for  that  purpose  in  writing  under  his  hand,  and  to 
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be  registered  in  the  registry  of  the  diocese,  which  the  re- 
gistrar is  hereby  required  to  do,  to  direct  that  every  such 
penalty  or  forfeiture  so  recovered  as  aforesaid,  and  which 
shall  not  have  been  remitted  in  whole  or  in  part,  or  so 
much  thereof  as  shall  not  have  been  remitted,  shall  be 
*•"  applied  towards  the  augmentation  or  improvement  of  such 

benefice  or  of  the  house  of  residence  thereof,  or  of  any  of 
the  buildings  or  appurtenances  thereof." 

Sect.  115.  "All  fees,  charges,  costs  and  expenses  in-  Recovery  of 
curred  or  directed  to  be  paid  by  any  spiritual  person  hold*  foe8»  &c- 
ing  any  benefice  under  the  provisions  of  this  act,  which 
shall  remain  unpaid  for  the  period  of  twenty-one  days 
after  demand  thereof  in  writing  delivered  to  or  left  at  the 
usual  or  last  place  of  abode  of  such  spiritual  person,  may 
be  recovered  by  monition  and  sequestration:  provided 
always,  that  it  shall  be  lawful  for  the  person  or  persons  of 
whom  any  such  fees,  costs,  charges  and  expenses  shall  be 
so  demanded  to  apply  to  the  bishop  of  the  diocese  to  order 
the  taxation  thereof,  and  such  bishop  shall  thereupon  order 
some  proper  person  to  tax  and  settle  the  same  ;  and  the 
certificate  of  allowance,  by  the  person  so  to  be  appointed, 
of  such  fees,  costs,  charges  and  expenses  so  to  be  taxed, 
shall  be  final." 

Sect.  116.  "  If  the  registrar  of  any  diocese  shall  refuse  Penalty  on 
or  neglect  to  make  any  entry,  or  to  do  any  other  matter  or  *egi«trar  *<» 
thing  prescribed  by  this  act,  he  shall  forfeit  for  every  such  neSlect 
refusal  or  neglect  the  sum  of  five  pounds." 

Sect.  117.  "All  penalties  and  forfeitures  under  this  act  Recovery  of 
incurred  by  persons  not  spiritual,  or  by  spiritual  persons  penalties 
not  holding  benefices,  shall  be  sued  for  and  recovered  by  "S^SSSa 
any  person  who  will  sue  for  the  same  by  action  of  debt  in  clergymen, 
any  of  her  Majesty's  courts  of  record  at  Westminster." 

Sect.  118.  "  No  penalty  shall  be  recovered  against  any  Penalties  not 
spiritual  person,  under  the  provisions  of  this  act,  other  or  recoTeroble  for 
further  than  those  which  such  spiritual  person  may  have  !^? t^  one 
incurred  subsequent  to  the  first  day  of  January  in  the  year 
immediately  preceding  the  year  in  which  such  proceedings 
shall  be  commenced." 

Sect.  119.  "All  penalties  recovered  under  the  provi-  Application  of 
sions  of  this  act,  the  application  of  which  is  not  specially  parties, 
directed  thereby,  shall  be  paid  over  to  the  treasurer  of 
the  governors  of  the  bounty  of  Queen  Anne,  to  be  applied 
to  the  purposes  of  the  said  bounty." 

Sect  120.  "  For  all  the  purposes  of  this  act,  except  Commenoe- 
as  herein  otherwise  provided,  the  year  shall  be  deemed  to  "J60*  ^i^11" 
commence  on  the  first  day  of  January,  and  be  reckoned  y^  ° 
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How  months 
to  be  calcu- 
lated. 


Certified  copy 
of  entry  of 
licence  to  be 
evidence. 


Statements 
how  to  be 
verified. 


Sequestrations 
nnder  this  act 
to  have 
priority. 


Exemption 
from  tolls. 


therefrom  to  the  thirty-first  day  of  December,  both  in- 
clusive." 

Sect.  121.  "  For  all  the  purposes  of  this  act  the  months 
therein  named  shall  be  taken  to  be  calendar  months,  ex- 
cept in  any  case  in  which  any  month  or  months  are  to  be 
made  up  of  different  periods  less  than  a  month,  and  in 
every  such  case  thirty  days  shall  be  deemed  a  month.'9 

Sect.  122.  *c  In  every  case  where  by  the  provisions  of 
this  act  the  copy  of  any  licence  is  required  to  be  filed  or 
entered  in  the  registry  of  the  diocese,  a  copy  thereof,  cer- 
tified by  the  registrar,  shall  be  admissible  as  evidence  in 
all  courts  and  places  whatever." 

Sect.  123.  "  When  authority  is  given  by  this  act  to 
any  archbishop  or  bishop  to  require  any  statement  or 
facts  to  be  verified  by  evidence,  or  to  inquire  or  to  cause 
inquiry  to  be  made  into  any  facts,  such  archbishop  or 
bishop  may  require  any  such  statement  or  any  of  such 
facts  to  be  verified  in  such  manner  as  the  said  archbishop 
or  bishop  shall  see  fit ;  and  that  when  any  oath,  affidavit, 
or  affirmation  or  solemn  declaration  is  or  may  be  by  or  in 
pursuance  of  the  provisions  of  this  act  required  to  be  made, 
such  oath,  affidavit,  or  affirmation  or  solemn  declaration 
shall  and  may  be  made  either  before  such  archbishop  or 
bishop,  or  the  commissioner  or  commissioners,  or  one  of 
them,  of  such  archbishop  or  bishop  respectively,  or  before 
some  ecclesiastical  judge  or  his  surrogate,  or  before  a 
justice  of  the  peace,  or  before  a  master  or  master  extra- 
ordinary in  chancery,  who  are  hereby  authorized  and 
empowered  in  all  and  every  of  the  cases  aforesaid  to  ad- 
minister such  oath,  affidavit  and  affirmation,  or  to  take* 
such  declaration,  as  the  case  may  be." 

Sect.  110.  "  Every  sequestration  issued  under  the  pro- 
visions of  this  act  shall  have  priority,  and  the  sums  to  be 
thereby  recovered  shall  be  paid  and  satisfied  in  preference; 
to  all  other  sequestrations,  and  the  sums  to  be  thereby  re- 
covered, except  such  sequestrations  as  shall  be  founded  on 
judgments  duly  docketed  before  the  passing  of  this  act,  and 
also  except  such  sequestrations  as  shall  have  been  issued 
before  any  sequestration  under  this  act  under  the  provi- 
sions of  an  act  passed  in  the  seventh  year  of  the  reign  of 
King  George  tne  Third,  for  promoting  the  residence  of 
the  parochial  clergy,  and  the  monies  to  be  recovered  by 
such  excepted  sequestrations  respectively." 

With  respect  to  the  privileges  of  curates  as  to  exemption 
from  payment  of  tolls,  it  is  to  be  noticed  that  the  General 
Turnpike  Act,  3  Geo.  4,  c.  126,  s.  32,  enacts  that  no  toll 
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shall  be  demanded  or  taken,  by  virtue  of  any  act,  on  any 
turnpike  road,  "  from  any  rector,  vicar  or  curate  going  to  Unlicensed 
or  returning  from  visiting  any  sick  parishioner,  or  on  other  curate,  when 
his  parochial  duty  within  his  parish."     And  it  was  holden  Sraentofm 
that  this  provision  exempts  a  curate  who,  in  going  to  per-  tolls, 
form  duly  in  a  parish,  passes  through  a  turnpike  gate  in 
another  parish,  from  payment  of  toll  at  such  gate. 

A  clergyman  of  the  established  church,  who,  during  the 
vacancy,  by  resignation,  of  the  living  of  a  parish,  has  been 
requested  by  the  churchwardens  to  perform  the  duty  of 
curate,  and  has  been  authorized  by  a  letter  sent  by  the 
bishop's  direction,  but  without  licence  under  the  bishop's 
hand  and  seal,  to„perform  such  duty,  is  a  curate  within  the 
above  enactment  (q). 

A  curate  stands  in  the  place  of  the  parson  for  the  pur-  Power  of 
pose  of  nominating  one  churchwarden  (r).  nvmiuafci^§ 

By  The  Stamp  Act,  1870  (33  &  34  \Tlct.  c.  97),  schedule,  *»**"-**- 
tit "  Licence,"  a  "  licence  to  a  stipendiary  curate,  wherein  Licenceexempt 
the  annual  amount  of  the  stipend  is  specified,"  is  exempt  from  dut7- 
from  all  stamp  duty. 


(q)  Temple    v.  Dickinson.    1  (r) 

Ellis  &  Ellis,  34  (1858).  1246. 


r)  Hubbard  v.  Penrice,  Stra. 
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CHAPTER  XVI. 

LECTURERS  AND  READERS. 

This  chapter  relates  to : — 

1.  Lecturers. 

2.  Readers. 


1.  Lecturer. 

Office  of  In  London  and  other  cities  there  are  lecturers  appointed 

lecturer.  M  assistants  to  the  rectors  of  churches.     They  are  gene- 

rally chosen  by  the  vestry  or  chief  inhabitants ;  and  are 
usually  the  afternoon  preachers  (r).  There  are  also  one  or 
more  lecturers  in  most  cathedral  churches,  and  many 
lectureships  have  likewise  been  founded  by  the  donation  of 
private  persons,  as  Lady  Moyer's  at  St.  Paul's,  and  many 
others. 

A  person  holding  a  lectureship  may  be  suspended  for 
illegal  trading,  and  for  the  third  offence  deprived,  by  s.  31 
of  1  &  2  Vict.  c.  106,  and  generally  Mis  under  the  same 
restrictions  as  other  "  spiritual  persons  "  by  that  act,  and  is 
also  subject  to  3  &  4  Vict.  c.  86. 
How  ap-  It  seems  generally  that  the  bishop's  power  is  only  to 

pointed.  judge  as  to  the  qualification  and  fitness  of  the  person,  and 

not  as  to  the  right  of  the  lectureship :  As  in  the  case  of 
the  churchwardens  of  St.  Bartholomew's,  in  12  Will.  3  (*), 
one  Fishbourae  left  251.  a  year  for  the  maintenance  of  a 
weekly  lecturer,  and  appointed  that  the  lecturer  should  be 
chosen  by  the  parishioners,  and  to  preach  on  any  day  in 
every  week  as  they  should  like  best.  The  parishioners 
fixed  on  Thursday,  and  chose  a  lecturer  every  year :  and 
now  Mr.  Turton  being  lecturer,  and  the  parish  having 
chosen  Mr.  Rainer,  the  other  would  not  submit  to  the 
choice,  whereupon  the  churchwardens  shut  Turton  out  of 
the  church.  Afterwards  the  Bishop  of  London  deter- 
mined in  his  favour,  and  granted  an  inhibition  and  monition 
for  that  purpose.  But  by  Holt  C.  J. — A  prohibition 
must  go  to  try  the  right ;  it  is  true  a  man  cannot  be  a 
lecturer  without  a  licence  from  the  bishop  or  archbishop, 

(r)  See  pp.  538,  550,  for  lee-      metropolis  united  under  modern 
tureshipg    in    churches    in    the      acts. 

(a)  3  Salk.  87  ;  13  East,  419. 
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but  their  power  is  only  as  to  the  qualification  and  fitness  of 
the  person,  and  not  as  to  the  right  of  the  lectureship ;  and 
the  ecclesiastical  court  may  punish  the  churchwardens,  if 
they  will  not  open  the  church  to  the  person,  or  to  any  one 
acting  under  him,  but  not  if  they  rerase  to  open  it  to  any 
other  (t). 

But  in  a  case  where  there  is  no  fixed  lecturer  or  ancient  When  the 
salary,  but  the  lectureship  is  to  be  supported  only  by  ordinary  inter- 
voluntary  contributions,  and  there  is  not  any  custom  con-  epe8' 
cerning  such  election,  it  seems  that  the  ordinary  is  the 
proper  judge  whether  or  no  any  lecturer  in  such  place 
ought  to  be  admitted,  as  in  the  case  of  a  lecturer  of  St. 
Anne's,  Westminster,  in   16   Geo.  2  (m),  the  Court  of 
King's  Bench,  upon  consideration,  refused  to  grant  a  man- 
damus to  the  Bishop  of  London  to  grant  a  licence  to  a 
lecturer,  who  appeared  to  have  no  fixed  salary,  but  to 
depend  altogether  upon  voluntary  contributions,  and  where 
there  was  no  custom  and  the  rector  had  refused  his  leave 
to  preach  in  the  church  to  the  person  now  applying. 

This  doctrine  has  been  recognized  in  the  following 
cases  i— Rex  v.  The  Bishop  of  London,  relative  to  St. 
Luke,  Chelsea  (x)>  and  Rex  v.  Field,  Rector,  and  others 
the  Churchwardens  of  the  United  Parishes  of  St  Anne, 
St  Agnes  and  Zachary  (  y  ).  For,  per  Lord  Mansfield, 
C.  J.,  in  the  former  case— No  person  can  use  the  pulpit  of 
another  unless  he  consents.  But  if  there  has  been  an 
immemorial  usage,  the  law  supposes  a  good  foundation  for 
it ;  and  if  the  lectureship  be  endowed,  that  affords  a  strong 
argument  to  support  the  custom.  And,  per  Lord  Kenyon, 
C.  J.,  in  the  latter  case — The  right  of  the  lecturer  in  such 
case  partially  supersedes  the  right  of  the  rector  (z). 

In  Rex  v.  The  Bishop  of  Exeter  (a),  it  appeared  that 
John  Dodderidge  had  by  his  will  devised  a  rent-charge  of 
50/.  per  annum,  payable  out  of  the  impropriate  rectory  of 
Fremington,  for  the  use  of  a  lecturer  within  the  said  parish 
for  ever.  The  lectures  had  been  read  in  the  parish  church, 
and  the  annual  stipend  had  been  regularly  paid  to  the 
several  lecturers  from  his  death  to  that  of  the  last  lecturer.  < 
The  lectureship  was  founded  in  1658,  consequently  there 
could  be  no  immemorial  usage ;  and  as  the  episcopal  con- 
stitution was  at  that  time  suspended,  there  could  be  no 
assent  of  the  bishop,  rector  and  vicar  to  the  endowment. 


(i)  Rex  r.  Bishop  of  London, 
13  East,  419 ;  3  Salk.  87;  Church- 


(*)  1  T.  Rep.  331. 
(y)  4  T.  Rep.  125. 


wardens   of    St    Bartholomew's.         (z)  See,  however,  2  Eden,  360. 
case,  3  Salk.  87.  (a)  2  East's  Rep.  462. 

(u)  Str.  1192;  1  Wils.  11. 
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The  Court  of  King's  Bench  therefore  refused  a  mandamus 
to  the  bishop  to  license  a  lecturer  without  the  consent  of 
the  vicar. 

Trustees  of  a  lecture,  to  be  preached  at  a  convenient 
hour,  may  appoint  any  hour  they  please,  and  vary  their 
appointment  (c).  As  to  the  right  of  and  qualification  for 
voting  in  the  nomination  of  a  lecturer,  the  usage  of  the 
parish  is,  according  to  Lord  Hardwicke,  if  consistent  with 
the  deed  of  trust,  a  safe  criterion  (d).  But  it  is  always 
to  be  borne  in  mind,  as  laid  down  by  Dr.  Swabey  in 
Clinton  v.  Hatchard  (e),  that  no  person  can  be  a  lecturer, 
although  elected  by  the  parishioners,  without  the  rector's 
consent,  unless  there  be  an  immemorial  custom  to  such 
effect  (/). 

In  Bex  v.  Jacob,  Remain  obtained  a  rule  to  show  cause 
why  a  mandamus  should  not  be  granted,  to  restore  him  to 
the  lectureship  of  D.  (St.  Dunstan's?)  On  showing  cause, 
it  appeared  that  the  trustees  of  the  founder  of  the  lecture- 
ship appointed  him  to  preach  at  seven  in  the  afternoon, 
but  he  would  only  preach  immediately  after  service ;  and 
it  appearing  that  the  hour  had  before  been  varied,  the 
court  discharged  the  rule,  with  costs ;  because  the  above 
circumstances  had  not  been  disclosed  when  the  motion  was 
originally  made  (g). 

Canons  36  and  37  of  1865  expressly  apply  to  lecturers 
and  readers  of  divinity.     So  did  the  former  canons  of 
1603  (A). 
As  to  licence.        By  14  Car.  2,  c.  4,  s.  15,  "  No  person  shall  be  received 

as  a  lecturer,  or  permitted,  suffered  or  allowed  to  preach 
as  a  lecturer,  or  to  preach  or  read  any  sermon  or  lecture 
in  any  church,  chapel  or  other  place  of  public  worship, 
unless  he  be  first  approved  and  thereunto  licensed  by  the 
archbishop  of  the  province  or  bishop  of  the  diocese,  or  (in 
case  the  see  be  void)  by  the  guardian  of  the  spiritualties, 
under  his  seal."  "  Lecturers"  and  "preachers"  are  ex- 
pressly included  under  28  &  29  Vict  c.  122,  s.  5  (i). 

By  14  Car.  2,  c.  4,  s.  17,  If  any  person  who  is  by  this 
act  disabled  (or  prohibited,  15  Car.  2,  c.  6,  s.  6)  to  preach 
any  lecture  or  sermon,  shall  during  the  time  that  he  shall 

(c)  Rex  v.  Bathurst,  1  W.  Canterbury  and  Bishop  of  Lon- 
Black.  210.  don;  Lord  Ellenborough's  judg- 

(d)  1  Yes.  sen.  48 ;  see  also  ment  on  this  case  is  printed  at 
14  Yes.  7  ;  10  Ves.  342  ;  3  Atk.  length  in  Chap.  XL  pp.  419-435, 
599 ;  2  Vern.  387.  supra.   See  also  Rex  v.  Bishop  of 


(e)  1  Add.  97.  London,  13  East,  419. 

(f)  See  also  4  B.  &  C.  569.  (A)  See  p.  315,  supra. 

(g)  Serjt  Hill's  MSS.    See  15  (t)  See  p.  468,  supra. 
East,  117 ;  Rex  v.  Archbishop  of 
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continue  bo  disabled  (or  prohibited)  preach  any  sermon  or  Prohibition. 
lecture,  he  shall  suffer  three  months'  imprisonment  in  the  statutory 
common  gaol ;  and  any  two  justices  of  the  peace  of  any  penalty. 
county  within  this  realm,  and  the  mayor  or  other  chief 
magistrate  of  any  city  or  town  corporate  within  the  same, 
upon  certificate  from  the  ordinary  made  to  him  or  them  of 
the  offence  committed,  shall  and  are  hereby  required  to 
commit  the  person  so  offending  to  the  gaol  of  the  same 
county,  city  or  town  corporate. 

By  sect.  18  it  is  provided,  that  at  all  times  when  any 
sermon  or  lecture  is  to  be  preached,  the  common  prayers 
and  service  in  and  by  the  said  book  appointed  to  be  read 
for  that  time  of  the  day,  shall  be  openly,  publicly  and 
solemnly  read  by  some  priest  or  deacon,  in  the  church, 
chapel,  or  place  of  public  worship,  where  the  said  sermon 
or  lecture  is  to  be  preached,  before  such  sermon  or  lecture 
be  preached,  and  that  the  lecturer  then  to  preach  shall  be 
present  at  the  reading  thereof. 

By  sect.  19,  "  This  act  shall  not  extend  to  the  univer- 
sity churches  when  any  sermon  or  lecture  is  preached 
there,  as  and  for  the  university  sermon  or  lecture ;  but 
the  same  may  be  preached  or  read  in  such  sort  and  manner 
as  the  same  hath  been  heretofore  preached  or  read." 

In  1844  the  statute  7  &  8  Vict.  c.  59  was  passed.     It  7  &  8  Vict 
was  entitled  "  An  Act  for  better  regulating  the  Offices  c- 59- 
of  Lecturers  and  Parish  Clerks." 

Thepreamble  recited — 

"  Whereas  in  divers  districts,  parishes  and  places  there 
now  are  or  hereafter  may  be  certain  lecturers  or  preachers 
in  the  holy  orders  of  deacon  or  priest  of  the  united  church 
of  England  and  Ireland  elected  or  otherwise  appointed  to 
deliver  or  preach  lectures  or  sermons  only,  without  the 
obligation  of  performing  other  clerical  or  ministerial  duties : 
And  whereas  it  is  expedient  in  many  cases  that  such  lec- 
turers or  preachers  should  be  authorized  and  required  to 
perform  other  clerical  and  ministerial  duties,  and  to  act,  if 
necessary,  as  assistant  curates,  in  such  districts,  parishes, 
or  places." 

it  proceeded  to  enact  as  follows : — 

Sect.  1.   "From  and  after  the  passing  of  this  act  it  Lecturers  or 
shall  be  lawful  for  the  bishop  of  the  diocese  wherein  any  {£^2^™^ 
such  lecturers  or  preachers  shall  be  so  elected  or  appointed  perform  other 
as  aforesaid,  if  he  shall  think  fit,  with  the  assent  of  the  clerical  dutiea 
incumbent  of  every  such  district,  parish,  or  place,  to  ^etT*"1 
require,  by  writing  under  his  hand  and  seal,  any  such  lec- 
turer or  preacher  to  undertake  and  perform  such  other 
clerical  or  ministerial  duties,  as  assistant  curate  or  other- 
wise, within  such  district,  parish,  or  place,  as  the  said 
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Saving  the 
rights  of  pre- 
sent holiert. 


Power  to 
appointpcrsons 
in  holy  orders 
to  the  office  of 
clerk,  and  to 
require  snch 
persons  to  act 
as  assistant 
curates,  if 
necessary. 


bishop,  with  the  assent  of  such  incumbent  as  aforesaid, 
shall  think  proper,  and  also  to  vary  from  time  to  time,  if 
necessary,  and  with  the  like  assent,  the  particular  duties 
so  required  to  be  performed  as  aforesaid ;  and  in  case  such 
lecturer  or  preacher  shall  at  any  time  refuse  or  neglect 
duly  and  faithfully  to  perform  such  additional  duties, 
and  to  act  in  the  manner  required  by  the  said  bishop 
as  aforesaid,  it  shall  be  lawful  for  the  said  bishop  to  sum- 
mon the  said  lecturer  or  preacher  to  appear  before  him, 
and  thereupon  the  said  bishop,  with  the  assistance  of  one 
at  least  of  the  archdeacons  and  also  of  the  chancellor  of 
such  diocese,  shall  proceed  summarily  to  inquire  into  the 
facts  of  the  case,  and  to  adjudicate  thereon,  and,  if  neces- 
sary, to  suspend  or  remove  the  said  lecturer  or  preacher 
from  his  said  office,  and  to  declare  the  same  vacant;  but 
nevertheless  such  lecturer  or  preacher  may,  within  four- 
teen days  next  after  the  passing  or  making  of  any  such 
sentence  or  declaration,  appeal  therefrom  to  the  archbishop 
of  the  province,  who  shall  thereupon  forthwith  summarily 
hear  and  determine  the  same ;  and  if  no  such  appeal  be 
made  within  the  time  aforesaid,  or  if  the  said  sentence  or 
declaration  shall  upon  such  appeal  be  affirmed  by  the  said 
archbishop,  the  said  bishop  shall  then  cause  the  same  to  be 
forthwith  duly  published  in  the  church  or  chapel  wherein 
the  said  lecturer  or  preacher  hath  been  used  to  deliver 
or  preach  his  said  lectures  or  sermons  by  virtue  of  his 
said  office,  and  thereupon  the  said  office  shall  be  and  be 
deemed  to  be  vacant,  and  the  parties  entited  to  elect  or 
appoint  a  person  to  the  same  shall  be  entitled  and 
required  to  elect  or  appoint  a  successor  thereto,  in 
the  same  manner  as  if  the  said  lecturer  or  preacher 
were  dead,  and  the  right  and  interest  of  such  lec- 
turer or  preacher  to  and  in  the  said  office,  and  to  and  in 
all  the  emoluments  and  advantages  thereof,  shall  wholly 
cease  and  determine ;  provided  tnat  nothing  herein  con- 
tained shall  aflect  or  be  deemed  applicable  to  any  lecturer 
or  preacher  who  shall  have  been  elected  or  appointed  to 
his  said  office  before  the  passing  of  this  act,  unless  such 
lecturer  or  preacher  shall  consent  to  be  bound  thereby." 

Sect,  2.  "  When  and  so  often  after  the  passing  of  this 
act  as  any  vacancy  shall  occur  in  the  office  of  church  clerk, 
chapel  clerk,  or  parish  clerk,  in  any  district,  parish  or 
place,  it  shall  be  lawful  for  the  rector  or  other  incumbent 
or  other  the  person  or  persons  entitled  for  the  time  being  to 
appoint  or  elect  such  church  clerk,  chapel  clerk,  or  parish 
clerk  as  aforesaid,  if  he  shall  think  fit,  to  appoint  or  elect 
a  person  in  the  holy  orders  of  deacon  or  priest  of  the 
United  Church  of  England  and  Ireland  to  fill  the  said 
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office  of  church  clerk,  chapel  clerk,  or  parish  clerk; 
and  such  person  so  appointed  or  elected  as  aforesaid  shall, 
when  duly  licensed  as  nereinafter  provided,  be  entitled  to 
bave  and  receive  all  the  profits  and  emoluments  of  and 
belonging  to  the  said  office,  and  shall  also  be  liable  in 
respect  thereof,  so  long  as  he  shall  hold  the  same,  to 
perform  all  such  spiritual  and  ecclesiastical  duties  within 
such  district,  parish,  or  place  as  the  said  rector  or  other 
incumbent,  with  the  sanction  of  the  bishop  of  the  diocese, 
may  from  time  to  time  require ;  but  such  person  in  holy 
orders  so  appointed  or  elected  as  aforesaid  shall  not  by 
reason  of  such  appointment  or  election  have  or  acquire 
any  freehold  or  absolute  right  to  or  interest  in  the  said 
office  of  church  clerk,  chapel  clerk,  or  parish  clerk,  or 
to  or  in  any  of  the  profits  or  emoluments  thereof,  but 
every  such  person  in  holy  orders  so  appointed  or  elected 
as  aforesaid  shall  at  all  times  be  liable  to  be  suspended 
or  removed  from  the  said  office,  in  the  same  manner  and 
by  the  same  authority,  and  for  such  or  the  like  causes,  as 
those  whereby  £ny  stipendiary  curate  may  be  lawfully 
suspended  or  removed;  such  suspension  or  removal  never- 
theless being  subject  to  the  same  power  of  appeal  to  the 
archbishop  of  the  province  to  which  any  stipendiary  curate 
is  or  may  be  entitled. 

Sect.  3.  "  Every  such  appointment  or  election  as  last  Soch  person 
aforesaid,  if  made  by  any  other  person  or  persons  than  ^>b?li?i?ed 
the  rect6r  or  other  incumbent  of  such  district,  parish,  or  ^  ^^n  °^f 
place,  shall  be  subject  to  the  consent  and  approval  of  such  appointed 
rector  or  other  incumbent  of  such    district,  parish,   or  otherwise  than 
place ;  and  that  no  person  in  holy  orders  so  appointed  or  b^t  ^ hesnb- 
elected  as  aforesaid  shall  be  competent  to  perform  any  of  ject  to  the  ap- 
the  duties  of  his  said  office,  or  anv  other  spiritual  or  eccle-  p«>val  of  the 
siastical  duties,  within  such  district,  parish,  or  place,  or  to  incum 
receive  or  take  any  of  the  profits  or  emoluments  of  his 
said  office,  unless  and  until  he  shall  have  duly  obtained 
from  the  bishop  of  the  diocese  within  which  such  district, 
parish,  or  place  is  situate  such  licence  and  authority  in 
that  behalf  as  are  required  and  usual  in  respect  of  stipen- 
diary curates ;  but  nevertheless  such  licence  and  autho- 
rity, when  so  obtained  as  aforesaid,  shall  entitle  the  person 
so  obtaining  it  to  hold  the  said  office,  and  to  receive  and 
take  the  profits  and  emoluments  thereof  as  aforesaid  until 
he  shall  nave  resigned  the  same,  or  have  been  so  sus- 
pended or  removed  as  aforesaid,  without  any  annual  or 
other  re-appointment  or  re-election  thereto." 

Sect.  4.  "  No  rector  or  other  incumbent  of  any  district,  Appointments 
parish,  or  place  wherein  any  such  person  or  persons  shall  °*  aS8i8tftnt 
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clergy  under  be  bo  employed  as  aforesaid,  or  wherein  any  lecturer  or 
this  act  not  to  preacher  shall  have  been  required  to  undertake  and 
tenUPfrom°the  perform  other  clerical  and  ministerial  duties,  in  the 
duty  of  pro-  manner  hereinbefore  provided,  or  wherein  any  person  in 
yjdcm«  c^™tes  holy  orders  shall  have  been  appointed  or  elected  to  fill 
thcy*ar«  now*  ^e  °^ce  of  church  clerk,  chapel  clerk,  or  parish  clerk  as 
liable.  aforesaid,  shall  by  reason  of  any  such  provisions  be  exempt 

from  any  duty  or  obligation  of  employing  within  the  same 
district,  parish,  or  place  any  curate  or  other  assistant  to 
which  by  any  law,  statute,  canon,  or  usage  he  is  or  may 
be  already  liable;  but  it  shall  be  lawful  for  the  bishop 
of  the  diocese  from  time  to  time  to  require  every  such 
rector  or  other  incumbent  to  provide,  or  for  the  said 
bishop  to  nominate  and  license,  such  other  curate  and 
assistants  to  officiate  within  every  such  district,  parish, 
or  place,  in  addition,  either  to  the  person  or  persons  so 
intended  to  be  employed  as  aforesaid,  or  to  such  lec- 
turer or  preacher,  or  to  such  church  clerk,  chapel 
clerk,  or  parish  clerk,  and  to  make  regulations  for  the 
payment  of  the  stipends  of  such  other  curates  and  as- 
sistants, as  fully  and  in  the  same  manner  and  subject  to 
the  same  restrictions  as  he  might  have  done  by  law  if 
this  act. had  not  been  passed  "  (A). 

2.  Reader. 

Office  of  The  office  of  reader  is  one  of  the  five  inferior  orders 

reader.  in  the  Roman  church. 

And  in  this  kingdom,  in  churches  or  chapels  where 
there  is  only  a  very  small  endowment,  and  no  clergyman 
will  take  upon  him  the  charge  or  cure  thereof;  it  has 
been  usual  to  admit  readers,  to  the  end  that  divine  ser- 
vice in  such  places  might  not  altogether  be  neglected. 

It  is  said,  that  readers  were  first  appointed  in  the 
church  about  the  third  century.  In  the  Greek  church 
they  were  said  to  have  been  ordained  by  the  imposition 
of  hands :  but  whether  this  was  the  practice  01  all  the 
Greek  churches  has  been  much  questioned.  In  the 
Latin  church  it  was  certainly  otherwise.  The  council 
of  Carthage  speaks  of  no  other  ceremony,  but  the 
bishop's  putting  the  Bible  into  his  hands  in  the  presence 
of  the  people,  with  these  words,  "  Take  this  book,  and  be 
thou  a  reader  of  the  word  of  God,  which  office  if  thou 
shalt  faithfully  and  profitably  perform,  thou  ahalt  have  part 
with  those  that  minister  in  the  word  of  God."  And  in 
Cyprian's  time  they  seem  not  to  have  had  so  much  of  the 

(k)  For  the  stamp  duty  on  an  appointment  as  lecturer,  see  end  of 
chapter. 
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ceremony  as  delivering  the  Bible  to  them,  but  were  made 
readers  by  the  bishop's  commission  and  deputation  only,  to 
such  a  station  in  the  church  (/). 

Upon  the  reformation  here,  they  were  required  to  sub-  Injunctions  to 
scribe  to  the  following  injunctions : —  **  «&»&&*&.• 

"  Imprimis,  I  shall  not  preach  or  interpret,  but  only  read 
that  which  is  appointed  by  public  authority : 

"  I  shall  not  minister  the  sacraments  or  other  public  rites 
of  the  church,  but  bury  the  dead,  and  purify  women  after 
their  childbirth : 

"  I  shall  keep  the  register  book  according  to  the  injunc- 
tions: 

"  I  shall  use  sobriety  in  apparel,  and  especially  in  the 
church  at  common  prayer : 

"  I  shall  move  men  to  quiet  and  concord,  and  not  give 
them  cause  of  offence : 

"  I  shall  bring  in  to  my  ordinary  testimony  of  my  be- 
haviour, from  the  honest  of  the  parish  where  I  dwell, 
within  one  half-year  next  following : 

"  I  shall  give  place  upon  convement  warning  so  thought 
by  the  ordinary,  if  any  learned  minister  shall  be  placed 
there  at  the  suit  of  the  patron  of  the  parish : 

"  I  shall  claim  no  more  of  the  fruits  sequestered  of  such 
cure  where  I  shall  serve,  but  as  it  shall  be  thought  meet  to 
the  wisdom  of  the  ordinary : 

"  I  shall  daily  at  the  least  read  one  chapter  of  the  Old 
Testament  and  one  other  of  the  New,  with  good  advise- 
ment, to  the  increase  of  my  knowledge : 

"  I  shall  not  appoint  in  my  room,  by  reason  of  my 
absence  or  sickness,  any  other  man ;  but  shall  leave  it  to 
the  suit  of  the  parish  to  the  ordinary,  for  assigning  some 
other  able  man : 

"  I  shall  not  read  but  in  poorer  parishes  destitute  of  in- 
cumbents, except  in  the  time  of  sickness,  or  for  other  good 
considerations  to  be  allowed  by  the  ordinary  : 

"  I  shall  not  openly  intermeddle  with  any  artificers' 
occupations,  as  covetously  to  seek  a  gain  thereby ;  having 
in  ecclesiastical  living  the  sum  of  twenty  nobles  or  above 
by  the  year." 

This  was  resolved  to  be  put  to  all  readers  and  deacons 
by  the  respective  bishops,  and  is  signed  by  both  the  arch- 
bishops, together  with  the  Bishops  of  London,  Winchester, 
Ely,  Sarum,  Carlisle,  Chester,  Exeter,  Bath  and  Wells 
and  Gloucester  (m). 

(/)   Bing  Antiq.  vol.  ii.  p.  31. 
(m)  Strype's  Annals,  vol.  i.  p.  306. 
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By  the  foundation  of  divers  hospitals,  there  are  to  be 
readers  of  prayers  there,  who  are  usually  licensed  by  the 
bishop. 
When  an  The  rector  of  St.  Ann's,  by  certificate  to  the  bishop, 

ecclesiastical  appointed  Martyn  curate  of  his  parish,  with  a  salary  of 
fifty  guineas,  until  he  should  be  otherwise  provided  of  some 
ecclesiastical  preferment  Martyn  was  afterwards  ap- 
pointed to  the  readership  of  the  parish,  for  which  he  had 
30/.  by  order  and  at  the  will  of  the  vestry.  It  was  the 
opinion  of  Lord  Mansfield  and  the  Court  of  King's  Bench,  . 
that  this  readership  was  not  an  ecclesiastical  preferment 
within  the  meaning  of  the  certificate  (w). 

A  readership  is  not  included  under  the  definition  of 

benefice  given  by  1  &  2  Vict  c.  106,  s.  124,  and  2  &  3 

Vict.  c.  49,  s.  21.    It  is  however  expressly  included  under 

3  &  4  Vict.  c.  86.     Quite  recently  lay  readers  have  been 

appointed  by  bishops  in  several  dioceses  to  officiate  with 

consent  of  the  incumbent. 

Modern  com-         The  following  commission  and  regulations  were  agreed 

mission  and      to  at  a  meeting  of  archbishops  and  bishops : — 

mSu^1011*  The  bishop  will  issue  his  commission  in  the  form  fol- 

lowing : -«  Christopher,  by  divine  permission,  Bishop  of 
Lincoln,  to  our  well-beloved  and  approved  in  Christ, 
A.  B.,  greeting.  We  do  by  these  presents  grant  unto 
you  our  commission  to  execute  the  office  of  a  reader  in 
the  parish  of  C,  within  our  diocese  and  jurisdiction,  on 
the  nomination  of  the  reverend  D.  E.,  rector  [or  vicar] 
of  the  said  parish;  and  we  do  hereby  authorize  you  to 
read  the  Holy  Scriptures,  and  to  explain  the  same  to  the 
aged,  sick,  and  such  other  persons  in  the  said  parish,  as 
the  incumbent  thereof  shall  direct ;  [to  read  the  appointed 
lessons  in  the  parish  church,  and  also]  to  read  publicly  in 
[the  hamlet  of  F.]  [or  in  the  school  room  or  other  place 
approved  by  us]  such  portions  of  the  morning  or  evening 
service  in  the  Book  of  Common  Prayer  as  we  may  ap- 
point, and  after  such  service  [to  expound  some  portion  of 
Holy  Scripture  to  those  assembled,  or]  to  read  such  godly 
homily  or  discourse  as  by  the  incumbent  may  be  judged 
most  suitable  and  edifying  to  their  immortal  souls.  And 
we  do  hereby  notify  and  declare  that  this  our  commission 
shall  remain  valid  and  have  full  force  and  authority  until 
either  it  shall  be  revoked  by  us  or  our  successors,  or  a 
fresh  institution  to  the  benefice  shall  have  been  made  and 
completed,  at  and  after  which  last-mentioned  time  it  shall 

(n)  Martyn    v.    Hind,   Cowp.      Peterborough,  4  D.  &  R.  720  ;  3 
437.     See  also  Rex  v.  Bishop  of     B.  &  C.  49. 
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be  competent  for  an  application  to  be  made  to  us  or  our 
successors  for  a  renewal  and  continuance  of  this  our  present 
commission  and  authority.  And  so  we  commend  you  to 
Almighty  God,  whose  blessing  and  favour  we  humbly 
pray  may  rest  upon  you  and  your  work.  Given  under 
our  hand  and  seal  this day  of ,  &c." 

Regulations  for  the  Appointment  of  Lay  Reader  in  the 

Diocese  of  Lincoln, 

"  1.  The  incumbent  proposing  to  nominate  a  reader  is  to 
write  to  the  bishop,  stating  the  name  of  the  person, 
his  age  and  condition  of  life,  in  what  place  or  places 
he  wishes  him  to  exercise  his  office,  and  what  duties 
within  the  limits  of  the  above  resolutions  he  wishes 
him  to  perform. 

2.  The  incumbent  will  also  transmit  to  the  bishop  a 

certificate  under  his  hand,  that  the  person  nomi- 
nated is  a  communicant,  of  pious,  and  sober, 
honest  life,  sound  in  the  faith  as  held  and  taught 
by  the  Church  of  England,  and  of  competent 
knowledge  of  the  Holy  Scriptures. 

3.  He  will  also  supply  the  bishop  with  the  names  of  two 

or  more  communicants  who  are  ready  to  testify  to 
the  character  and  fitness  of  the  proposed  reader, 
should  confidential  inquiry  be  made  by  the  bishop, 
who  may  also,  in  any  particular  case  if  he  sees  fit, 
by  himself  or  his  chaplain  examine  the  person  pro- 
posed touching  his  faith  or  his  knowledge  of  the 
Holy  Scriptures. 

4.  The  bishop,  when  satisfied,  will  name  a  time  and 

place  for  the  admission  of  the  reader." 

By  the   Stamp   Act,  1870  (33  &  34   Vict.  c.  97),  Stamp  dotj. 
schedule,  tit "  Licence,"  the  duty  for  a  "  licence  under  the 
seal  of  any  archbishop,  bishop,  chancellor,  or  other  ordi- 
nary, or  by  any  ecclesiastical  court  in  England  or  Ireland, 

"(1)  To  hold  the  office  of  lecturer,  reader,  chaplain, 
church  clerk,  parish  clerk  or  sexton,"  is  fixed  at  10$. 

But  a  "  (3)  licence  for  the  purpose  of  authorizing  or 
enabling  any  person  to  preach  or  exercise  any  other  spiritual 
function,  not  being  a  licence  to  hold  the  office  of  lecturer, 
reader,  or  chaplain,  and  there  being  no  salary  or  emolu- 
ment for  or  attached  to  the  exercise  of  the  function  for 
which  such  licence  is  granted,"  is  exempt  from  all  duty. 


p.     vol.  I.         •  Q  Q 
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CHAPTER  XVII. 

CHAPLAINS. 

Sect.  1. —  Chaplains  of  Privileged  Persons — of  Parlia- 
ment— of  the  Queen. 
2. — Chaplains  in  the  Army  and  Navy. 
3. —  Chaplains    to    Gaols,    Workhouses,    Lunatic 
Asyla  and  Cemeteries. 

Kinds  of  ch*p-  In  this  division  of  the  subject  the  law  as  to  the  ecclesias- 
lains.  \agb1  persons  designated  as  chaplains  is  treated  of.     They 

are,  as  it  will  be  seen,  of  various  kinds  (a). 


Sect,  1. —  Chaplains  of  Privileged  Persons  and  of  the 

Queen. 

Subject  of  In  this  section  the  former  law  as  to  chaplains  to  certain 

section.  privileged  persons  is  considered,  and  also  the  present  status 

and  legal  position  of  her  Majesty's  chaplains. 
Chaplains  by         By  the  statute  of  21  Hen.  8,  c.  13,  ss.  13 — 21,  it  was 
21  H.  8,  c.  18.   enacted  "  that  all  spiritual  men  being  of  the  king's  council, 

may  purchase  licence  or  dispensation  to  take,  receive  and 
keep  three  parsonages  or  benefices  with  cure  of  souls ;  and 
all  other  being  the  king's  chaplains,  and  not  sworn  of  his 
council,  the  chaplains  of  the  queen,  prince  or  princess,  or 
any  of  the  king's  children,  brethren,  sisters,  uncles  or 
aunts,  may  semblably  purchase  licence  or  dispensation, 
and  receive  and  keep  two  parsonages  and  benefices  with 
cure  of  souls ;  every  archbishop  and  duke  may  have  six 
chaplains;  every  marquis  and  earl  five;  viscount,  and 
other  bishop,  four;  chancellor  of  England  for  the  time 
being,  baron  and  knight  of  the  garter,  three ;  every 
duchess,  marchioness,  countess  and  baroness,  being  widows, 
two ;  treasurer,  comptroller  of  the  king's  house,  the  king's 
secretary,  and  dean  of  his  chapel,  the  king's  amner,  and 
master  of  the  rolls,  two ;  chief-justice  of  the  King's  Bench, 
one ;  warden  of  the  five  ports,  one ;  whereof  every  one 
may  purchase  licence  or  dispensation,  and  receive,  have 
and  keep  two  parsonages  or  benefices  with  cure  of  souls. 
And  the  brethren  and  sons  of  all  temporal  lords  which  are 
born  in  wedlock  may  every  of  them  purchase  licence  or 
dispensation  to  receive,  have  and  keep  as  many  parsonages 

(a)  Chaplains  to  Consuls  will  be  treated  of  hereafter. 
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or  benefices  with  cure  as  the  chaplains  of  a  duke  or  arch- 
bishop. And  the  brethren  and  sons  born  in  wedlock  of 
every  knight  may  every  of  them  purchase  licence  or  dis- 
pensation, and  receive,  take  and  keep  two  parsonages  or 
benefices  with  cure  of  souls." 

Every  Duke,  Marquis,  Earl,  #"c.] — And  although  such 
duke,  marquis,  earl,  or  the  like,  be  minors,  and  under  age, 
yet  they  might  retain  chaplains  within  this  act ;  as  was  ad- 
judged in  the  case  of  The  Queen  v.  The  Bishop  of  Salis- 
bury, even  though  the  lord  admiral,  in  whose  custody 
the  minor  was,  might  retain  chaplains  in  his  own  right  (a). 

But  if  the  son  and  heir  apparent  of  a  baron,  or  such 
like,  retained  a  chaplain,  and  his  father  died,  and  the 
chaplain  purchased  dispensation,  such  retainer  would  not 
avad,  because  it  was  not  available  at  the  beginning  (ft). 

And  if  the  person  who  retained  died,  or  was  removed, 
or  was  attainted,  before  any  effect  of  the  retainer,  it  was 
gone,  and  should  have  no  effect  afterwards ;  but  if  it  had 
taken  effect  before,  it  continued  good,  notwithstanding 
death,  or  attainder,  or  removal  (c). 

Brethren  and  Sons  born  in  Wedlock  of  every  Knight.'] — 
But  not  brethren  or  sons  of  baronets,  which  dignity  has 
been  created  since  the  making  of  this  act(rf).  That  is,  if 
such  baronets  are  not  also  knights. 

Sect.  22.  "  Provided,  that  the  said  chaplains  so  pur- 
chasing, taking,  receiving  and  keeping  benefices  with  cure 
of  souls,  as  is  aforesaid,  shall  be  bound  to  have  and  exhibit, 
where  need  shall  be,  letters  under  the  sign  and  seal  of  the 
king  or  other  their  lord  and  master,  testifying  whose 
chaplains  they  be ;  and  else  not  to  enjoy  any  such  plurality 
of  benefices  by  being  such  chaplain,  anything  in  this  act 
notwithstanding." 

Letters  under  the  Sign  and  Seal."] — Which  might  be  in 
this  form  (e) : — 

"  Know  all  men  by  these  presents,  that  I,  the  Right 

Honourable  A.  Lord ,  Baron  of ,  have  admitted, 

constituted  and  appointed  the  reverend  B.  C,  clerk,  my 
domestic  chaplain,  to  have,  hold  and  enjoy  all  and  singular 
the  benefits,  privileges,  liberties  and  advantages,  due  and 
of  right  granted  to  the  chaplains  of  noblemen  by  the  laws 
and  statutes  of  this  realm*  Given  under  my  hand  and 
seal,  the day  of ,  in  the  year,"  §*c. 

And  the  same  being  under  hand  and  seal,  it  seems 

(a)  Acton's  ease,  4  Co.  119;         (c)  Gibs.  908. 
Gibs.  908.  (<Q  Ibid. 

(b)  Drury's  case,  4  Co.  90.  (e)   Whetstone     v.    Hichford, 

Godb.  41 ;  Anon.,  Sav.  153. 

QQ  2 
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Chapltin*  bj     that  if  there  should  have  been  lawful  cause  to  discharge 
21  il.  8,  c.  13.   dim)  guch  discharge  must  have  been  also  under  hand  and 
seal :  which  might  be  to  this  effect : — 

"  Whereat  I,  the  Right  Honourable  A.,  Lord  , 

Baron  of ,  by  writing  under  my  hand  and  meal,  bear- 
ing date  the  —  day  of ,  did  admit,  constitute   and 

appoint  B.  C,  clerk,  my  domestic  chaplain;  to  hold  and 
enjoy  all  benefits,  privileges  and  advantages  belonging  to 
the  same :  Now  by  these  presents,  I,  the  said  A..,  Lord 
,  do  for  divers  good  and  lawful  causes  and  considera- 
tions, dismiss  and  discharge  the  laid  B.  C  from  my  ser- 
vice as  domestic  chaplain,  and  from  all  privileges  and 
advantages  to  him  granted  as  aforesaid.  Given  under 
my  hand  and  seal,  the day  of ,  in  the  year"  Arc. 

Sect.  24,  "  Provided  that  every  archbishop,  because  he 
must  occupy  eight  chaplains  at  consecration  of  bishops ; 
and  every  bishop,  because  he  must  occupy  six  chaplains  at 
giving  of  orders  and  consecration  of  churches,  may  every 
of  them  have  two  chaplains  over  and  above  the  number 
above  limited  unto  them ;  whereof  every  one  may  purchase 
licence  or  dispensation,  and  take,  receive  and  keep  as  many 
parsonages  and  benefices  with  cure  of  souls,  as  is  before 
assigned  to  such  chaplains." 

Sect.  25.  "  Provided  also,  that  no  person  to  whom  any 
number  of  chaplains  or  any  chaplain,  by  any  of  the  pro- 
visions aforesaid  is  limited,  shall  in  anywise,  by  colour  of 
any  of  the  same  provisions,  advance  any  spiritual  person 
or  persons,  above  the  number  of  them  appointed,  to  receive 
or  keep  any  more  benefices  with  cure  of  souls  than  is  above 
limited  by  this  act,  any  thing  specified  in  the  said  pro- 
visions notwithstanding ;  and  if  they  do,  then  every  such 
spiritual  person  or  persons,  so  advanced  above  the  said 
number,  to  incur  the  penalty  contained  in  this  act." 

Above  the  Number.] — Although  a  chaplain  retained 
above  the  number,  be  promoted  before  those  who  were 
duly  retained  according  to  the  statute,  such  retainer  (above 
the  number)  should  neither  avail  him,  nor  divest  those 
who  were  duly  retained  of  the  right  of  purchasing  dispensa- 
tion ;  nor  should  he  ever  have  benefit  by  bis  retainer  (even 
though  the  rest  were  dead)  unless  it  were  renewed  upon 
the  death  of  one  of  those  who  made  up  the  statutable 
number:  inasmuch  as  the  retainer  was  null  ab  initio; 
and  a  chaplain  once  legally  qualified  cannot  be  discharged 
at  pleasure,  to  make  way  for  others  (/). 

So  if  a  baron  (who  could  have  but  three  chaplains)  did 

(/)  Gibe.  909. 
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qualify  three  accordingly,  and  they  being  advanced  to 
pluralities,  he  upon  displeasure  or  for  other  cause  did  dis- 
miss them  from  their  attendance,  yet  they  were  his  chaplains 
at  large,  and  might  hold  their  pluralities  for  their  lives ; 
and  though  he  might  entertain  as  many  others  as  he  will, 
yet  he  could  not  qualify  any  of  them  to  hold  a  plurality, 
whilst  the  first  three  were  living.  And  so  of  others.  But 
as  any  of  the  three  first  died,  he  might  qualify  others,  if 
so  be  he  retained  them  anew  after  the  death  of  the  first  (g). 

If  a  baron,  who  might  retain  three  chaplains  as  afore- 
said, were  made  warden  of  the  cinque  ports  (who  might 
have  a  chaplain  in  respect  of  his  office),  yet  should  he  have 
but  three ;  and  if  a  baron  had  three,  and  were  made  an 
earl,  yet  he  should  have  but  five  in  all;  and  so  of  the  rest: 
because  the  statute  was  to  be  taken  strictly  against  plurali- 
ties (A). 

Sect  29.  et  Provided,  that  it  shall  be  lawful  to  every 
spiritual  person,  being  chaplain  to  the  king,  to  whom  it 
snail  please  the  king  to  give  any  benefices  or  promotions 
spiritual,  to  what  number  soever  it  be,  to  accept  and  take 
the  same  without  incurring  the  penalty  and  forfeiture  of 
this  statute." 

Being  Chaplain  to  the  King."]—  It  has  been  resolved  in 
the  Court  of  King's  Bench,  that  a  chaplain  extraordinary 
was  not  a  chaplain  within  this  statute,  but  only  the  chap- 
lains in  ordinary;  that  is,  not  one  who  has  only  an  entiy 
of  his  name  made  in  the  book  of  chaplains,  but  one  who 


has  also  a  waiting  time  (A. 

also,  mat  every  aucness,  marqu 
countess,  baroness,  widows,  which  have  taken  or  that  nere- 


Sect.  33.  "  Provided  also,  that  every  duchess,  marquiss. 


after  shall  take  any  husbands  under  the  degree  of  a  baron, 
may  take  such  number  of  chaplains  as  is  above  limited  to 
them  being  widows,  and  that  every  such  chaplain  may  pur- 
chase licence  to  have  and  take  such  number  of  benefices 
with  cure  of  souls,  in  manner  and  form  as  they  might  have 
done  if  their  said  ladies  and  mistresses  had  kept  themselves 
widows." 

Being  Widows.] — And  though  they  married,  the  re- 
tainer before  marriage  stood  good,  and  should  have  its 
effect  after  marriage.  If  they  married  under  the  degree 
of  a  baron,  they  were  specially  provided  for  in  this  clause ; 
and  if  they  married  a  baron,  or  above  that  degree,  my 
Lord  Coke  has  laid  down  the  law  in  the  following  words : 
"  If  a  woman  baroness  retaineth  two  chaplains  according 

(g)  Wats  c.  3.  (•)  Gibs.  909 ;   1   Salk.  162, 

(h)  Gibs.  909.  Brown  v.  Mugg;    S.  C,  2  Ld. 

Raym.  791. 
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to  the  statute,  and  afterwards  taketh  one  of  the  nobility 
to  husband,  the  retainer  of  these  two  chaplains  remaineth, 
and  they  without  new  retainer  may  take  two  benefices,  for 
their  retainer  was  not  ended  by  the  marriage  "  (A). 
57  Goo.  3,  c  99,  This  act  of  Henry  the  Eighth,  as  well  as  certain  other 
*. 10.  acts,  was  in  great  measure  repealed  by  57  Geo.  3,  c  99 : 

but  sect.  10  of  that  act  enacted,  that  "  No  chaplain  of  the 
king  or  queen's  most  excellent  majesty  or  of  any  of  the  king's 
or  queen's  children,  brethren  or  sisters,  during  so  long  as 
he  shall  actually  attend  in  the  discharge  of  his  duty  as 
such  chaplain  in  the  household  to  which  he  shall  belong- ; 
and  no  cnaplain  of  any  archbishop  or  bishop,  or  of  any 
temporal  lord  of  parliament,  or  of  any  other  person  or  per- 
sons authorized  by  law  to  appoint  any  chaplain  or  chap- 
lains, during  so  long  as  such  chaplain  or  chaplains  shall 
abide  and  dwell  and  daily  attend  in  the  actual  perform- 
ance of  his  duty  as  such  chaplain  in  the  household  to 
which  he  shall  so  belong ;  and  no  spiritual  person  actually 
serving  as  a  chaplain  of  the  House  of  Commons  or  as 
clerk  of  his  majesty's  closet,  or  as  a  deputy  clerk  thereof, 
or  a  clerk  of  the  closet  of  the  heir  apparent,  or  as  a  deputy 
clerk  thereof,  or  as  a  chaplain-general  of  his  majesty's 
forces  by  sea  or  land,  or  chaplain  of  his  majesty's  dock- 
yards, while  such  spiritual  person  shall  be  actually  attend- 
ing and  performing  the  duties  of  such  office  respectively ; 
or  as  a  chaplain  in  the  household  of  any  British  ambassa- 
dor residing  abroad,  during  the  time  of  his  performing  the 

duties  of  such  his  office shall  be  liable  to 

any  of  the  pains,  penalties  or  forfeitures  in  this  act  con- 
tained, for  or  on  account  of  any  non-residence." 
Uncertain  But  1  &  2  Vict.  c.  106  repeals  this  statute  altogether, 

status  nnder      an(j  the  question  as  to  the  chaplains  of  privileged  persons 
present  law.      woui<}  now  seem  to  depend  upon  the  common  law  alone ; 

and  it  is,  to  say  the  least,  uncertain  whether  the  peculiar 
status  of  such  chaplains  is  in  any  way  recognized  by  the 
existing  law. 

With  respect  to  the  chaplains  of  her  Majesty : — 
Royal  chap-  The  royal  chaplains  used  to  be  forty-eight  in  number, 

******  and  waited  in  rotation  at  St.  James',  four  at  a  time  through- 

out the  months  of  the  year.  A  table  was  provided  for 
them  in  the  palace. 

In  the  year  1805,  it  was  arranged  that  they  should 
receive  307.  per  annum  in  lieu  of  their  board,  and  either 
then  or  subsequently  their  waits  were  changed  from  four 
to  one  at  a  time,  double  waits,  ?•  e.,  two  consecutive  Sun- 

(&)  4  Co.  119;  Gibs.  909. 
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days  served  by  the  same  chaplains,  providing  for  months 
with  five  Sundays. 

In  1860,  it  was  ordered  that  the  number  should  be 
reduced  as  vacancies  fell  in  to  thirty-six,  a  reduction 
which  is  now  completed.  Three  wait  in  succession  each 
month,  the  first  Sunday  being  assigned  to  the  sub-dean. 

It  was  also  provided  in  1860,  that  her  Majesty  should 
have  the  power  of  nominating  honorary  chaplains  to  the 
number  of  twelve.  These  pass  into  the  full  or  paid  list  as 
vacancies  occur  in  that.  Till  then,  they  have  no  stated 
wait,  but  are  liable  to  be  summoned  to  St.  James'  on  the 
fifth  Sunday  of  any  month  which  has  five  Sundays,  as  well 
as  on  other  occasions. 

The  priests  in  ordinary  are  a  different  body  from  the  Priests  in 
chaplains.     They  are  appointed  by  warrant.  ordinary. 

A  priest  in  ordinary  to  the  sovereign  is  privileged  from  Privilege  of 
arrest,  either  on  mesne  or  final  process ;   this  has  been  Prie8t  m ordi- 
holden  in  several  cases.     It  does  not  matter  that  he  was  nary# 
appointed  by  one  sovereign,  and  not  on  the  death  of  that 
sovereign  re-appointed  by  his  successor  (/) — if  he    re- 
ceives his  salary  as  a  priest  in  ordinary  and  is  borne  on 
the  books  of  the  household  (m). 

A  priest  in  ordinary  is  further  privileged  from  arrest  on 
process  of  the  county  court,  under  8  &  9  Vict.  c.  95,  s.  99, 
for  non-attendance  on  a  judgment  summons— such  process 
being  in  the  nature  of  execution,  and  not  merely  process  of 
contempt. 

The  proper  mode  of  obtaining  his  discharge  in  such 
case,  is,  not  by  writ  of  privilege,  but  by  habeas  corpus 
from  one  of  the  superior  courts  (upon  affidavits  showing 
his  privilege),  or  by  application  to  the  judge  of  the  county 
court  ( 7i ). 

As  to  chaplains  to  the  House  of  Commons  (o)  :— 

Before  the  Long  Parliament,  prayers  were  read  by  the  Chaplains  to 
clerk  and  sometimes  by  the  Speaker.     In  the  Long  Par-  ^  Honse  of 
liament,  ministers  were  first  appointed  "  to  pray  with  the 
House,  daily. " 

After  the  Restoration,  the  Speaker  appointed  a  chap- 
lain, who  read  prayers  daily  at  the  meeting  of  the  House. 

(t)  Byrn  v.  Dibdin,  1  Cr.  M.  liamentary    Practice,    6th    ed. 
&  R.  821 ;  Winter  v.  DMn,  13  p.  187,  note  1 ;   General  Index 
M.  &  W.  25.  to  the  Journals  of  the  House  of 
fro)  Harvey  v.  Dakins,  3  Ex.  Commons,  1547 — 1714.  p.  550, 
266.  xiii.;  House  appoints  preacher* 
(n)  Ex  parte  Dakins,  In  re  — goes  to  church,  prayers,  &c, 
Swan  v.  Dakins,  16  Com.  Bench  p.  1019 ;  Orders  and  resolutions 
Rep.  77  (a.d.  1855).  relative  to  the  Speaker—"  Chap- 
Co)  Sir  T.  Erskine  May's  Par-  lain,"  70. 
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Prayers  in  the 
House  of 
Lords. 


He  was  appointed   for  the   Parliament  only;   and 
usually  rewarded  by  an  address  to  the  crown  praying  for 
some  church  preferment,  generally  a  prebendal  stall. 

Immediately  after  the  Keform  Act  (in  1833),  this  latter 
custom  was  departed  from,  and  the  chaplain  was  paid  by 
an  annual  salary  of  400/.  a-year. 

Sometimes  the  chaplain  is  desired  to  preach  before  the 
House ;  and  on  other  occasions  different  clergymen  are 
appointed.  It  was  formerly  the  rule  that  no  clergyman 
under  the  degree  of  a  doctor  of  divinity  should  be  desired 
to  preach,  but  in  the  time  of  the  Speaker  Shaw  Lefevre 
it  was  departed  from  in  favour  of  a  bachelor  of  divinity. 

Whenever  the  chaplain  is  accidentally  absent,  and  his 
place  is  not  supplied  by  another  clergyman,  the  Speaker 
reads  prayers. 

In  the  other  House  of  Parliament  it  is  the  duty  of  the 
junior  bishop  to  read  prayers ;  or,  in  his  absence,  some  other 
bishop,  or  a  peer  in  holy  orders  performs  this  office. 

Prayers  are  read  in  the  House  of  Lords  before  the 
House  sits  in  the  morning  for  the  purpose  of  hearing  ap- 
peals. 


Sect.  2. —  Chaplains  in  the  Army  and  Navy. 


Suhiect  of 
section. 


No  special 


In  this  section  the  status  of  military  and  naval  chap* 
lains  is  discussed— and,  first,  as  to  chaplains  in  the  army. 
Our   Prayer   Book(o)  contains  no  special  service  or 
prayers  for  the  use  of  the  army,  as  it  does  for  the  navy. 
This  distinction  is  due  to  the  constitutional  jealousy  of 
service  for  the  a  standing  army,  which  has  been  so  marked  a  feature  of 
ftrn,y"  our  free  country,  and  to  the  period  (1662)   when  the 

special  prayers  for  the  navy  were  first  introduced  into 
our  Prayer  Book.  The  articles  of  war,  however,  of  this 
date  ordered  the  chaplain  of  the  army,  as  the  rubric 
ordered  the  chaplain  of  the  navy,  to  read  the  morning  and 
evening  service  daily  to  the  soldiers. 

This  order  was  afterwards  confined  to  Sundays  and 

public  festivals  and  fasts. 

Chaplains  to         In  former  times  chaplains  were  appointed  to  various 

l°™-and  gar"    fort8  an(l  garrison*  and  at  this  day  the  chaplain  of  the 

"™"  Tower  of  London  discharges  the  duties  of  a  parochial 

minister  to  the  garrison. 

Garrison  chaplains  generally  have  been  abolished,  and 

(o)  Military  Forces  of  the  p.  366,  c.  28.  This  chapter  con- 
Crown,  CM.  Clode,  The  Chaplain-  tains  a  full  and  elaborate  dis- 
GeneraTs    Department,    vol.   ii.      sertation  on  military  chaplains. 


nsons. 
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staff  chaplains  are  now  appointed  by  the  archbishops  of  the 
provinces  and  the  Bishop  of  London. 

In  1844  a  principal  chaplain  was  appointed,  and  his  Principal 
duties  were  thus  indicated  by  his  letter  of  service  : —  chaplain. 

"In  the  first  place,  he  was  to  procure  for  the  arch-  Duties  as 
bishops  of  Canterbury  and   York   and    the    Bishop   of  J«Jned  by 
London  such  testimonials  as  they  might  require,  with  a  ^  %^ 
view  to  the  nomination  of  persons  appointed  for  the  first  appointments 
time  to  be  chaplains  to  the  forces,  and  to  take  their  direc-  f.nd  promo- 
tions upon  all  points  which  they  might  deem  necessary  to  ia^°  °  ap" 
be  attended  to  in  the  consideration  of  the  several  cases 
brought  under  their  notice.     Then  he  was  to  communi- 
cate with  the  secretary  at  war  on  all  points  relating  to 
the  promotion,  exchange,  increase  of  salary,  or  any  fresh 
disposal  of  the  services  of  a  clergyman  whose  first  nomi- 
nation had  previously  been  sanctioned  before  any  such 
fresh  nomination  or  succession  be  made,  in  order  that  the 
necessity  for  continuing  the  appointments  or  increasing 
the  salary  might  first  of  all  be  decided  upon  by  the  secre- 
tary at  war." 

"  He  was  to  adopt  measures  for  becoming  acquainted  General  snper- 
with  the  mode  in  which  divine  service  was  performed  to  fatendence  °f 
the  troops  at  home  and  in  the  colonies,  and  to  suggest  j^ 10U8  wor" 
from  time  to  time  such  arrangements  as  might  appear  to 
him  to  be  desirable,  with  a  view  to  the  spiritual  welfare  of 
the  forces  at  all  stations ;  exercising  a  general  superinten- 
dence in  all  matters  having  reference  to  the  spiritual  in- 
struction of  the  troops,  and  the  provision  of  religious  books 
for  their  use." 

"  Whenever  the  churches  at  any  place  in  Great  Britain  Select  clergy- 
and  Ireland,  in  which  troops  were  stationed  for  any  length  men  f  or  duty- 
of  time,  did  not  afford  sufficient  accommodation  for  them, 
and  it  became  necessary  for  the  first  time  to  provide  for 
the  performance  of  divine  service  or  for  attendance  on  the 
sick  in  hospital,  the  principal  chaplain  was  required  to  as- 
certain, for  the  secretary  at  war's  information,  that  the  offi- 
ciating clergyman  proposed  was  properly  qualified,  and  if 
approved,  he  was  to  explain  the  duties  to  be  performed 
before  authorizing  him  to  commence  his  functions.  He 
was  warned  to  exercise  great  caution  and  discretion  in  his 
recommendation  of  candidates,  because  of  the  different 
sects  of  which  a  regiment  in  her  Majesty's  service  is  gene- 
rally composed." 

"  The  concluding  paragraph  of  his  instructions  was  ex-  Visitation  of 
pressed  in  these  words : — '  As  I  attach  great  importance  the  8?ck  in 
to  the  duties  of  visiting  the  sick  in  hospital,  and  the  super-  hosPltal- 
vision  of  the  schools  which  have  been  established  for  the 
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education  of  the  children  of  the  soldiers,  I  shall  be  pre- 
pared to  receive  and  consider  any  suggestion  which  you 
may  be  enabled  to  submit  in  respect  to  these  points ;  and 
it  being  essential  that  these  duties  should  be  performed 
with  a  due  regard  to  regularity  as  well  as  discipline,  it 
might  be  expedient  that  the  periodical  visits  should  be  re- 
corded in  a  register  to  be  established  for  that  specific  pur* 
pose.'" 
a.d.  1846,  "  ^n  July»  1846,  the  title  of  chaplain-general  was  re- 

office  of  chap-    vived,  and  the  appointment  conferred  upon  the  present 
Iain-general      holder  of  that  office,  under  commission,  and  a  letter  of 

service  directing  him  to  follow  the  instructions  of  April, 
1844.  The  emolument  of  the  office  was  also  increased, 
for  reasons  thus  forcibly  set  forth  by  Lord  Herbert: — 
*  The  chaplain-general  is  at  the  head  of  a  vast  number  of 
clergy  ministering  both  at  home  and  abroad  to  the  spiri- 
tual wants  of  the  troops,  and  the  office  is  in  the  nature  of 
an  archdeaconry,  witn  a  jurisdiction  far  more  extensive 
than  any  that  attaches  to  that  office  in  England '  "(/*)• 
Might  be  a  It  is  well  worthy  of  consideration  whether  the  office 

sofflragan  of  chaplain-general  should  not  be  holden  by  a  suffragan 

bi8h°P-  bishop. 

The  Army  The  relations  of  the  chaplains  to  the  bishop  of  the 

Chaplains'Act,  diocese,  and  the  incumbent  of  the  parish  were  uncer- 
tain and  anomalous  till  the  passing  of  the  recent  "  Army 
Chaplains'  Act."  That  act  was  passed  in  1868  (y),  and 
is  the  31  &  32  Vict.  c.  83;  it  is  entitled  "An  Act  to 
afford  greater  Facilities  for  the  Ministrations  of  Army 
Chaplains."  The  preamble  recites,  "  Whereas  it  would 
conduce  to  the  well-being  of  her  Majesty's  army  if  greater 
facilities  were  afforded  for  the  ministrations  of  army  chap- 
lains within  the  stations  to  which  such  chaplains  are  ap- 
pointed, and  if  more  particular  provision  were  made  for  the 
superintendence  of  army  chaplains  officiating  in  chapels  or 
places  set  apart  or  used  for  divine  worship  according  to  the 
rites  and  ceremonies  of  the  united  church  of  England  and 
Ireland;"  and  then  comes  the  following  enactment: — 
Interpretation  Sect.  2.  "  For  the  purposes  of  this  act  the  term  '  army 
of  terms.  chaplain '  shall  mean  a  commissioned  chaplain  to  her  Ma- 

jesty's military  forces  in  holy  orders  of  tne  said  church ; 
and  the  term  '  station '  shall  mean  and  include  any  camp, 

(p)  Military    Forces    of    the  service  or  administering  the  sa- 

Crown,    C.    M.    Clode,    vol.  ii.  crament  in  Richmond  barracks, 

pp.  383 — 4,  c.  28.  Military  Forces  of  the  Crown, 

(q)  The  ecclesiastical  court  in  C.    M.    Clode,    vol.  ii.  p.  386, 

Djiblin,  in  1867,  prohibited  the  Appendix,  751,  cxlvL 
chaplain  from  performing  divine 
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barrack,  hospital  or  arsenal,  and  property  adjacent  thereto, 
the  site  whereof  is  held  by  or  in  trust  for  her  Majesty." 

Sect.  4.  "  It  shall  be  lawful  for  the  Queen's  most  excel-  Power  to  her 
lent  Majesty  in  council,  upon  the  recommendation  of  one  Majesty,  with 
of  her  Majesty's  principal  secretaries  of  state,  at  any  time  to Mtout  °^ 
after  the  passing  of  this  act,  with  the  consent  under  the  precinct,  and 
hand  and  seal  of  the  bishop  of  the  diocese  within  which  declai!LfcJ? 
such  station  shall  be  locally  situate,  to  set  out  by  metes  extra-paro- 
and  bounds  the  precinct  thereof,  and  to  declare  trie  same  chial  district, 
for  the  purposes  of  this  act  to  be  an  extra-parochial  dis- 
trict :  [Provided  always,  that  a  copy  of  the  draft  of  any 
scheme  for  constituting  any  such  precinct  or  district  pro- 

Eosed  to  be  laid  before  her  Majesty  in  council  shall  be  de- 
vered  or  transmitted  to  the  incumbent  and  to  the  patron 
or  patrons  of  the  church  or  chapel  of  any  parish,  chapelry 
or  district  out  of  which  it  is  recommended  that  any  such 
precinct  or  district,  or  any  part  thereof,  should  be  taken, 
in  order  that  such  incumbent,  patron  or  patrons,  may  have 
an  opportunity  of  offering  or  making  to  one  of  her  Ma- 
jesty s  principal  secretaries  of  state  or  to  the  said  bishop 
any  observations  or  objections  upon  or  to  the  constitution 
of  such  precinct  or  district ;  and  such  scheme  shall  not  be 
laid  before  her  Majesty  in  council  until  after  the  expira- 
tion of  one  month  next  after  such  copy  shall  have  been  so 
delivered  or  transmitted,  unless  such  incumbent  and  patron 
or  patrons  shall  in  the  meantime  consent  to  the  same  ;  and 
upon  such  scheme  having  been  ratified  by  her  Majesty  in 
council,  such  precinct  or  district  shall  thereafter  for  all 
ecclesiastical  purposes  be  and  be  adjudged  and  taken  to 
be  an  extra-parochial  place." 

Sect.  5.  "  A  map  or  plan,  setting  forth  and  describing  Mapdescribing 
such  metes  and  bounds,  shall  be  annexed  to  the  scheme  mete*  ftnd 
for  constituting  any  such  precinct  or  district,  and  shall  |£™  nexed  to 
be  transmitted  therewith  to  her  Majesty  in  council,  and  a  scheme  and 
copy  thereof  shall  be  registered  by  the  registrar  of  the  registered, 
diocese,  together  with  any  order  issued  by  her  Majesty  .in 
council  for  ratifying  such  scheme :  provided  always,  that 
it  shall  not  be  necessary  to  publish  any  such  map  or  plan 
in  the  €  London  Gazette.' " 

Sect.  6.  "  It  shall  be  lawful  for  one  of  her  Majesty's  Power  to 
principal  secretaries  of  state  to  appoint  from  time  to  time  8*cJe*ai7  of. 

r         -\       i   •      i.  ._?  xif    m       j.*  r>  state  to  appoint 

any  army  chaplain  to  perform  the  functions  of  an  army  ^  army 
chaplain  in  any  such  extra-parochial  district,  and  there-  chaplain  to 
upon  it  shall  be  lawful  for  any  such  chaplain  to  officiate  P6™™  fwj*°" 

,i        •  -i         i      i       i   •     3     •        ,i        *    .  •  <*i-     lions  in  extra- 

therein ;  and  such  chaplain  during  the  continuance  of  his  parochial 
appointment  shall  for  all  ecclesiastical  purposes  be  and  be  district. 
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adjudged  and  taken  to  be,  the  chaplain  of  an  extra-paro- 
chial place  within  the  provisions  of  this  act." 
Chapel  erected  Sect.  7.  "  Where  a  chapel  has  been  or  shall  be  here- 
and  copse-  after  erected  within  the  said  extra-parochial  district,  and 
parochial6*  "  consecrated  for  the  performance  therein  of  divine  service 
district  to  be  according  to  the  rites  and  ceremonies  of  the  said  united 
the  chapel  church,  such  chapel  shall  be  for  the  purposes  of  this  act 
ereo '  the  chapel  of  the  said  extra-parochial  district,  and  shall 

for  all  ecclesiastical  purposes  be,  and  be  adjudged  and 
taken  to  be,  an  extra-parochial  chapel." 
Where  bnild-  Sect.  8.  "  Where  a  building  shall  have  been  certified 
ing  certified  to  under  the  hand  of  one  of  her  Majesty's  principal  secre- 
tary^ state"  tar*es  °f  state,  to  the  bishop  of  the  diocese  within  which 
may  appoint  a  such  building  is  locally  situate,  as  used  or  intended  to  be 
chaplain  to  used  by  her  Majesty's  military  forces  as  an  unconsecrated 
therein6  chapel  for  the  purpose  of  divine  worship  according  to  the 

rites  and  ceremonies  of  the  said  united  church,  it  shall  be 
lawful  for  one  of  her  Majesty's  principal  secretaries  of 
state  from  time  to  time  to  appoint  any  army  chaplain  to 
perform  all  the  functions  of  an  army  chaplain  therein  ;  and 
if  at  any  time  such  building  shall  cease  to  be  used  for  the 
purpose  aforesaid,  it  shall  be  lawful  for  one  of  her  Majesty's 
principal  secretaries  of  state  to  certify  such  fact  to  the  said 
bishop,  and  thereupon  the  provisions  of  this  act  shall  no 
longer  apply  to  such  building." 
Power  to  Sect.  9.  "  It  shall  be  lawful  for  the  Queen's  most  ex- 

decla™ 1*7^*"  cellent  Majesty  in  council,  upon  the  recommendation  of 
tricts  to  be  one  °f  her  Majesty's  principal  secretaries  of  state,  at  any 
under  jarisdic-  time  after  the  passing  of  this  act  to  declare  all  or  any  of 
ti(>hb  h  Ch  ^e  ex^ra"Paroc"^a^  districts  set  out  under  the  provisions  of 
bishop  named  th*8  ac*;  t°  be  under  the  exclusive  jurisdiction  of  such  arch- 
in  order,  bishop  or  bishop  of  the  said  united  church  as  may  be 

named  in  such  order  during  such  time  as  her  Majesty 
shall  see  fit,  and  thereupon  it  shall  be  lawful  for  such  arch- 
bishop or  bishop  to  exercise  over  any  army  chaplain  ap- 
pointed to  officiate  within  any  such  extra-parochial  dis- 
trict all  the  powers  and  authority  which  he  is  by  law 
authorized  to  exercise  over  any  clerk  in  holy  orders  of  the 
said  united  church  holding  any  preferment  within  his 
diocese :  provided  always,  that  the  previous  consent  in 
writing  of  the  said  archbishop  or  bishop  named  therein 
shall  be  obtained  before  the  making  of  such  order,  and 
further  that  after  the  making  of  such  order,  and  until  the 
revocation  thereof,  all  other  ecclesiastical  jurisdiction  in 
respect  of  the  extra-parochial  districts  named  in  such 
order  shall  wholly  cease." 
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The  last  section  (sect.  10)  provides  that "  nothing  in  this  Act  not  to 
act  contained  shall  be  held  to  apply  to  chaplains  of  her  *f?ect  ^*P" 
Majesty's  forces  in  connexion  with  the  Church  of  Scot-  annexion "* 
land,  or  to  affect  the  ministrations  of  such  chaplains,  or  of  with  the  * 
any  licentiate  or  minister  of  the  Church  of  Scotland  autho-  SjXJ^?* 
rized  by  the  War  Office  to  officiate  to  her  Majesty's  Pres- 
byterian soldiers  in  any  station  within  the  limits  of  this 
act." 

The  Roman  and  Presbyterian  chaplains  are  placed  on 
an  equality  with  those  of  the  Church  01  England  by  various 
recent  regulations  (r). 

The  present  Articles  of  War  contain  the  following  pro- 
visions on  the  subject  of  chaplains  :— 

31.  "  Any  officer  or  soldier  who,  not  having  just  impedi-  Articles  of 
ment,  shall  not  attend  divine  service  in  the  place  appointed  War> 1871, 
for  the  assembling  of  the  corps  to  which  he  belongs  ;  or 
who  being  present,  shall  behave  indecently  or  irreverently; 
or  who  shall  offer  violence  to  a  chaplain  of  the  army,  or  to 
any  other  minister  of  God's  word,  shall  be  liable,  if  an 
officer,  to  such  punishment  as  by  a  general  court-martial 
shall  be  awarded ;  and  if  a  soldier,  to  such  punishment  as 
by  a  general,  district  or  garrison  court-martial  shall  be 
awarded." 

33.  "  Any  commissioned  chaplain  who  shall  absent  him- 
self from  his  duty  (excepting  m  case  of  sickness  or  leave 
of  absence)  shall  be  brought  before  a  general  court-martial 
and  punished  as  the  circumstances  of  his  offence  may  re- 
quire." 

34.  "  Any  commissioned  chaplain  who  shall  be  guilty 
of  misconduct,  or  vicious  behaviour  derogating  from  the 
sacred  character  with  which  he  is  invested,  shall,  on  con- 
viction before  a  general  court-martial,  be  discharged  from 
his  office." 

Secondly,  as  to  chaplains  in  the  navy  : — 

In  1662  "  Forms  of  Prayer  to  be  used  at  Sea"  were  Forms  of 
incorporated  into  our  Prayer  Book.     The  rubrics  to  this  prayer  to  be 
service  prescribe  that  «  the  morning  and  evening  service  «*•*«•■ 
to  be  used  daily  at  sea  shall  be  the  same  which  is  appointed 
in  the  Book  of  Common  Prayer."     To  this  service  certain 

Srayers  are  added,  which  "  are  to  be  also  used  in  her 
lajesty's  navy  every  day  ;"  also,  "  Prayers  to  be  used  in 
Storms  at  Sea;"  also,  "  The  Prayer  to  be  said  before  a 
Fight  at  Sea  against  an  Enemy ;"  also,  other  "  special" 
and  "  short  prayers ;"  also,  "  When  there  shall  be  immi- 
nent danger  as  many  as  can  be  spared  from  necessary  ser- 
vice in  the  ship  shall  be  called  together  and  make  an  humble 

(r)  Military  Forces  of  the  Crown,  C.  M.  Clode,  vol.  ii  p.  385. 
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confession  of  their  sin  to  God ;  in  winch  every  one  ought 
seriously  to  reflect  upon  those  particular  sins  of  which  his 
conscience  shall  accuse  him,  saying  as  followeth"  (The 
Confession);  and  when  that  has  been  said,  "  then  shall  the 
priest,  if  there  be  any  in  the  ship,  pronounce  this  absolution.*9 
There  is  also  provided  "  A  Thanksgiving  after  a  Storm," 
and  "  An  Hymn  of  Praise  and  Thanksgiving  after  a  dan- 
gerous Tempest;"  also,  "After  Victory  or  Deliverance 
from  an  Enemy — a  Psalm  or  Hymn  of  Praise  and  Thanks- 
giving after  \  ictory."  For  the  burial  of  the  dead  at  sea 
the  office  of  the  Common  Prayer  Book  may  be  used; 
only  instead  of  these,  words — "  we  therefore  commit  his 
bodv  to  the  ground,  earth  to  earth,"  &c,  a  particular  form 
beginning, "  we  therefore  commit  his  body  to  the  deep,"  is 
substituted  ($). 

Chaplains  in  the  navy  are  governed  by  "  the  Queen's 
regulations  and  the  admiralty  instructions  for  the  govern* 
ment  of  her  Majesty's  naval  service." 

According  to  these  regulations  and  instructions,  chap- 
lains and  naval  instructors  shall  be  admitted  into  her 
Majesty's  service  by  the  admiralty  under  such  regulations 
as  may  from  time  to  time  be  established ;  they  shall  be 
appointed  by  the  admiralty,  or,  in  case  of  vacancies 
abroad,  by  acting  order  from  a  commander-in-chief  (chap. 
6,  sect.  iii.  5). 

A  chaplain  shall  be  a  clergyman  of  the  established 
Church  of  England  and  Ireland  in  priest's  orders ;  and 
shall  produce  such  testimonials  of  his  conduct  and  fitness 
for  the  station  as  the  admiralty  may  require  (chap.  7, 
sect.  ii.  1  )• 

Chaplains  are  often  appointed  naval  instructors  (see 
chap.  7,  sect.  ii.  19). 

When  borne  on  the  books  of  a  ship  in  commission  they 
are  subject  to  the  Naval  Discipline  Act  (29  &  30  Vict, 
c.  109,  s.  87). 

In  every  ship  in  which  there  is  a  chaplain  the  captain 
is  to  be  careful  that  the  attention  and  respect  due  to  his 
sacred  office  be  shown  him  by  all  the  officers  and  men, 
and  that  divine  service,  according  to  the  Liturgy  of  the 
Church  of  England,  be  performed,  and  a  sermon  preached, 


(a)  "Forms  of  Prayer  to  be  used 
at  Sea.  These  were  first  added 
at  the  last  review,  but  not  de- 
signed for  a  complete  office,  nor 
comprised  in  any  regular  method; 
but  are  all  of  them,  except  the 
two  first,  which  are  u  to  be  used 
daily   in   her    Majesty's  navy/1 


occasional  forms,  to  be  used  aa 
the  circumstances  of  their  affairs 
require  ;  and  are  so  well  adapted 
to  their  several  occasions,  that 
any  one  who  observes  them  will 
see  their  suitableness  without 
any  illustration."    Wheatly. 


CHAPLAINS,  607 

every  Sunday — if  the  duties  of  the  ship  or  the  state  of 
the  weather  do  not  absolutely  prevent  it— at  which  he,  and 
such  of  the  officers  and  ship's  company,  as  are  not  re- 
quired to  be  absent  on  ship's  duty,  are  to  be  permitted  to 
attend ;  and  he  is  not  to  employ  the  ship's  company  on 
Sunday  in  any  other  works  than  those  which  the  public 
service  shall  absolutely  require.  Every  week-day,  after 
morning  quarters  or  divisions,  at  the  discretion  of  the 
captain,  short  prayers,  from  the  Liturgy  of  the  Church  of 
England,  are  to  be  read  publicly  to  such  of  the  crew  as 
can  be  spared  to  attend  (Regulations,  &c,  chap.  12,  1). 

It  being  a  matter  oi  great  importance  that  nothing 
should  be  required  of  a  chaplain  which  would  interfere 
with  his  being  looked  upon  as  the  friend  and  adviser  of 
every  one  in  the  ship,  he  is  not  to  be  required  to  perform 
any  executive  duties  in  connection  with  his  duty  as  chap- 
lain. Persons  who  misbehave  at,  or  neglect  to  attend, 
divine  service,  are  to  be  admonished  or  punished  accord- 
ing to  custom,  but  they  are  not  to  be  ordered  additional 
attendance  at  divine  worship  (addenda,  1868,  151). 

Provision  is  made  for  the  attendance  of  Roman  Catho- 
lic and  Protestant  Dissenters  by  chap.  12,  2  (addenda, 
1868,  152). 

The  Instructions  for  Chaplains  are  contained  in  chap. 
51,  and  addenda,  1868,  400 — 407.  They  contain  provi- 
sions for  his  giving  religious  instruction,  procuring  reli- 
gious and  school  books,  procuring  vessels  for  the  holy 
communion,  celebrating  the  holy  communion,  and  visiting 
the  sick. 

Orders  in  council  for  regulating  the  pay,  half-pay,  Orders  in 
and  pensions  of  chaplains  were  made  on  March  4,  1812 ;  council. 
March  4,  1813  ;  Sept.  24, 1814 ;  Nov.  23, 1815  ;  April  6, 
1820 ;  May  13,  1859 ;  and,  lastly,  on  Feb.  22, 1860.  The 
qualifications  requisite  for  the  appointment  of  a  chaplain 
are  set  forth  in  an  order  in  council  pf  July"  31,  1835. 
Further  provisions  for  the  retirement  of  chaplains  have 
been  made  by  orders  in  council  of  Feb.  -22,  1870,  and 
Feb.  5,  1872.  By  the  order  in  council  of  Feb.  22,  1870, 
the  active  list  of  chaplains  is  to  be  reduced  to  100. 

The  form  of  appointment  of  a  naval  chaplain  is  as  fol-  Form  of 
lows :—  appointment. 

"  By  the  Commissioners  for  executing 
the  office  of  Lord  High  Admiral 
of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  &c. 
"  To  Rev.  A.  B.,  hereby  appointed  Chaplain 
in  her  Majesty  s  fleet. 
"  We  do,  by  virtue  of  the  power  and  authority  to  us 
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B'ven,  hereby  constitute  and  appoint  you  chaplain  in  her 
[ajesty's  fleet,  authorizing  and  requiring  you  from  time 
to  time  to  repair  on  board  and  to  take  charge  as  chaplain 
in  any  ship  or  vessel  to  which  you  may  hereafter  at  any 
time  be  duly  appointed,  and  you  are  properly  to  officiate 
in  all  things  relative  to  the  duty  of  your  station,  strictly 
observing  and  executing  the  printed  regulations  and  in- 
structions relative  to  your  department,  and  being  obedient 
to  such  commands  as  you  shall  from  time  to  time  receive 
from  your  captain  or  other  your  superior  officers.  And 
for  so  doing  this  shall  be  your  commission. 

"  Given  under  our  hands  and  the  seal  of  the  office  of 
Admiralty  this  day  of  18     ,  in  the 

year  of  her  Majesty's  reign. 

"  S.  C.  Dacres, 
"  Camperdown. 


a 


By  command  of  their  Lordships. 
«  V.  L. 

" Seniority        ." 


Subject  of 
section. 


Appointment 
of  chaplain. 


Appointment 
of  chaplain  to 
two  prisons. 


Sect.  3. —  Chaplains    to    Gaols,    Workhouses,   Lunatic 

Asyla  and  Cemeteries. 

In  this  section  the  law  is  considered  relating  to  chap- 
lains in 

Gaols. 

Workhouses. 
Lunatic  Asyla. 
Cemeteries. 

And,  first,  as  to  chaplains  to  gaols. 

By  the  Prison  Act,  1865  (28  &  29  Vict.  c.  126),  the 
following  provisions  are  made : — 

Sect.  10.  "  There  shall  be  appointed  to  every  prison  by 
the  justices  in  session  assembled  «...  a  chaplain,  being 
a  clergyman  of  the  established  church." 

Sect.  11.  "  The  same  person  may  officiate  as  chaplain 
of  any  two  prisons  situate  within  a  convenient  distance 
from  each  other,  if  such  prisons  together  are  calculated 
to  receive  not  more  than  one  hundred  prisoners ;  but  the 
chaplain  of  more  than  one  prison,  and  tne  chaplain  of  any 
prison  in  which  the  average  number  of  prisoners  confined 
at  any  one  time  during  the  three  years  next  before  his  ap- 
pointment has  not  been  less  than  one  hundred,  shall  not, 
whilst  holding  his  chaplaincy,  hold  any  benefice  with  cure 
of  souls  or  any  curacy." 
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Sect.  12.  "  The  justices  in    sessions    assembled  may  Assistant 
appoint  an  assistant  chaplain,  being  a  clergyman  of  the  chaplains. 

established  church, to  any  prison  which  they 

deem  sufficiently  large  to  require  the  appointment." 

Sect.  13.  "  ^Notice  of  the  nomination  of  a  chaplain  or  Notice  to  be 
assistant  chaplain  to  a  prison  shall,  within  one  month  sent  to  bishop 
after  it  has  taken  place,  be  transmitted  to  the  bishop  of  "d  assistant118 
the  diocese  in  whicn  the  prison  is  situate,  and  no  chaplain  chaplains. 
or  assistant  chaplain  shall  officiate  in  any  prison  until  he 
has  obtained  a  licence  for  that  purpose  from  the  bishop  of 
the  diocese  wherein  the  prison  is  situate,  nor  for  any  longer 
time  than  while  such  licence  continues  in  force." 

Sect.  14.  "  Every  officer  of  a  prison  appointed  under  Tenure  of 
this  act  shall  hold  his  office  during  the  pleasure  of  the  office  and 
justices  in   sessions  assembled,  and  shaft  receive  such  JE^JSL,. 
salary  as  they  may  direct,  subject  to  this  proviso,  that  in 
the  case  of  a  municipal  borough  the  amount  of  the  salary 
of  every  prison  officer  appointed  under  this  act  shall  be 
approved  by  the  council. 

Sect.  15.  "  If  any  officer  of  a  prison  has  been  an  officer  Superannna- 
of  such  prison  for  not  less  than  twenty  years,  and  is  not  tion  °*  officer8- 
less  than  sixty  years  of  age,  or  becomes  incapable,  from 
confirmed  sickness,  age  or  infirmity,  or  injury  received  in 
actual  execution  of  his  duty,  of  executing  his  office  in 
person,  and  such  sickness,  age,  infirmity  or  injury  is  cer- 
tified by  a  medical  certificate,  and  there  shall  be  a  report 
of  the  visiting  justices  testifying  to  his  good  conduct  during 
his  period  of  service,  and  recommending  a'grant  to  be  made 
to  him  (such  report  to  be  made  at  some  sessions  of  the  jus- 
tices holden  not  less  than  two  months  before  the  sessions 
at  which  the  grant  is  made),  the  justices  in  sessions  as- 
sembled may  ^rant  to  such  officer,  having  regard  to  his 
length  of  service,  an  annuity,  by  way  of  superannuation 
allowance,  not  exceeding  two-thirds  of  his  salary  and 
emoluments,  or  a  gratuity  not  exceeding  the  amount  of 
his  salary  and  emoluments  for  one  year ;  any  annuity  or 
gratuity  so  fixed  to  be  payable  out  of  the  rates  lawfully 
applicable  to  the  payment  of  the  salaries  of  such  officers. 
Where  the  power  to  levy  the  last-mentioned  rates  is  vested 
in  a  different  body  from  the  justices,  the  consent  of  such 
last-mentioned  body  shall  be  obtained  to  the  amount  of 
superannuation  allowed." 

Sect.  16.  "  Whenever  any  officer  of  a  prison  is  sus-  Removal  of 
pended,  removed  from,  or  resigns  his  office,  or  departs  pn*>n  officers 
this  life,  the  officer  so  suspended,  removed  or  resigning,  n^8apart" 
and  his  family,  and  the  family  of  every  such  deceased 
officer,  shall  quit  the  possession  of  the  house  or  apart- 

P.      VOL.   I.  RE 
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tnents  in  which  he  or  they  have  previously  resided  by 
virtue  of  such  office  when  required  so  to  do  by  notice 
under  the  hand  or  hands  of  two  or  more  visiting  justice  or 
justices  of  the  peace  ;  and  if  he  or  they  refuse  or  neglect 
to  give  such  possession  for  forty-eight  hours  after  such 
notice  as  aforesaid  has  been  given  to  him  or  them,  any 
two  justices,  upon  proof  made  to  them  of  such  removal, 
resignation  or  death,  and  of  the  service  of  such  notice, 
and  of  such  neglect  or  refusal  to  comply  therewith,  may, 
by  warrant  under  their  hands  and  seals,  direct  any  con* 
stable,  within  a  period  therein  named,  to  enter  by  force, 
if  necessary,  into  such  premises,  and  deliver  possession 
thereof  to  the  prison  authority,  or  to  any  person  appointed 
by  the  visiting  justices." 
Regulations  as  Sect.  20.  "  The  regulations  contained  in  the  first  ache- 
to  government  ^^  hereto  with  respect  to  the  government  of  prisons  shall 
prisons.  ^  binding  on  all  persons  in  the  same  manner  as  if  they 
were  enacted  in  the  body  of  this  act." 

Sect.  81.  "  Nothing  in  this  act  contained  shall  affect 
any  right  vested  by  act  of  parliament  or  charter  in  the 
council  of  any  municipal  borough  of  appointing  a  gaoler, 
chaplain,  or  other  officer  to  the  prison  of  such  borough  "(s). 

"  Schedule  I. 

REGULATIONS  FOR  GOVERNMENT  OF  PRISONS, 

Religious  Instruction. 

44.  In  every  prison  where  there  is  no  chapel  a  suitable 
room  shall  be  set  apart  for  the  purposes  of  the  chapel. 

45.  Prayers  to  be  selected  by  the  chaplain  from  the 
liturgy  of  the  established  church  shall  be  read  daily  by 
the  chaplain,  gaoler,  or  such  other  person  as  may  be  ap- 
pointed by  the  visiting  justices,  and  at  such  time  or  times 
as  may  be  fixed  by  them,  and  portions  of  the  Scriptures 
shall  be  read  to  the  prisoners,  when  assembled  for  reli- 
gious instruction,  by  the  chaplain,  or  by  such  person,  with 
the  consent  of  the  visiting  justices,  as  he  may  appoint. 

46.  The  chaplain  shall  on  every  Sunday,  and  on  Christ- 
mas Day  and  Good  Friday,  perform  the  appointed  morn- 
ing and  evening  services  of  the  established  church,  and 
preach  at  such  time  or  times  as  shall  be  fixed  by  him  with 
the  approval  of  the  visiting  justices.  He  shall  give  reli- 
gious and  moral  instruction  to  the  prisoners  who  are  will- 
ing to  receive  it.     He  shall  administer  the  holy  sacra- 


Room  for  use 
as  chapel. 

Prayers. 


Performance 
of  divine  ser- 
vice. 


(s)  See  34  &  35  Vict.  c.  46,  as  to  the  appointment  of  a  chaplain  to 
the  city  prison  at  Bath. 
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"  ment  of  the  Lord's  Supper  on  suitable  occasions  to  such 
prisoners  as  shall  be  desirous,  and  as  he  may  deem  to  be 
in  a  proper  frame  of  mind  to  receive  the  same.  He  shall 
frequently  visit  every  room  and  cell  of  the  prison  occupied 
by  prisoners,  and  shall  direct  such  books  to  be  distributed 
and  read  and  such  lessons  to  be  taught  in  the  prison  as 
he  may  deem  proper  for  the  religious  instruction  of  the 
prisoners.  Criminal  prisoners  shall  attend  divine  service 
on  Sundays,  and  on  other  days  when  such  service  is  per- 
formed, unless  prevented  by  illness  or  other  reasonable 
cause,  to  be  allowed  by  the  gaoler,  or  unless  their  attend* 
ance  is  dispensed  with  by  the  visiting  justices :  This  regu- 
lation shall  not  apply  to  any  prisoner  who  is  attended  or 
visited  by  a  minister  of  a  church  or  persuasion  differing 
from  the  established  church:  And  no  prisoner  shall  be 
compelled  to  attend  any  religious  service  held  or  per* 
formed,  or  any  religious  instruction  given,  by  the  chap- 
lain, minister,  or  religious  instructor  of  a  church  or  per- 
suasion to  which  the  prisoner  does  not  belong. 

47.  If  any  prisoner  is  of  a  religious  persuasion  differing  Ministers  to 
from  that  of  the  established  church,  and  no  minister  h^s  ▼Wt  prisoners 
been  appointed  to  attend  at  the  prison  on  the  prisoners  of  ^trktions?n 
that  persuasion,  the  visiting  justices  shall  permit  a  minister 

of  such  persuasion  to  be  approved  bv  them  to  visit  such 
prisoner  at  proper  and  reasonable  times,  under  such  re- 
strictions as  may  be  imposed  by  the  visiting  justices  to 
guard  against  the  introduction  of  improper  persons  and 
prevent  improper  communications,  unless  such  prisoner 
expressly  objects  to  see  such  minister. 

48.  No  books  or  printed  papers  shall  be  admitted  into  Books  and 
any  prison  for  the  use  of  the  prisoners,  except  by  per>  printed  papers, 
mission  of  the  visiting  justices  ;  and  no  books  or  printed 

papers  intended  for  the  religious  instruction  of  prisoners 
belonging  to  the  established  church  shall  be  admitted  but 
those  chosen  by  the  chaplain ;  provided  that  in  case  there 
mav  be  a  difference  of  opinion  between  the  chaplain  and 
visiting  justices  with  respect  to  books  or  papers  proposed 
to  be  admitted  for  the  religious  instruction  of  a  prisoner 
belonging  to  the  established  church,  reference  shall  be  had 
to  the  bishop  of  the  diocese,  whose  decision  shall  be  final ; 
and,  subject  to  such  permission  of  the  visiting  justices  as 
aforesaid,  all  books  or  printed  papers  admitted  into  any 
prison  for  the  religious  instruction  of  prisoners  belonging 
to  any  other  persuasion,  and  who  are  visited  by  a  minister 
of  such  persuasion,  shall  be  approved  by  such  minister ; 
and  the  gaoler  shall  keep  a  catalogue  of  all  books  and 
printed  papers  admitted  into  the  prison. 
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Chaplain  to 
communicate 
abases  to 
gaoler. 

Assistant 
chaplain  and 
chaplain's 
substitute. 


Substitute  on 
death  of 
chaplain  or 
minister. 


Prisoners 
under  sentence 
of  death. 


Workhouses. 


Administra- 
tion of  relief 
to  the  poor 
to  be  under 
control  of  the 
commissioners, 
who  are  to 
make  rules  and 
regulations  for 


"49.  The  chaplain  shall  communicate  to  the  gaoler 
an  j  abuse  or  impropriety  in  the  prison  which  may  come 
to  his  knowledge,  and  shall  enter  the  same  in  his  jouro&L 

50.  Where    an  assistant  chaplain  is  appointed   to  a 
prison,  he  shall  be  competent  to  perform  any  duty  re- 
quired by  law  to  be  performed  by  the  chaplain,  and  when 
either  of  them,  the  chaplain  or  assistant  chaplain,  is  absent 
from  the  prison,  the  other  shall  take  his  duties.       Where 
there  is  no  assistant  chaplain,  or  in  case  of  the  services  of 
the  assistant  chaplain  not  being  available  by  reason  of  sick- 
ness or  other  unavoidable  cause,  the  chaplain  shall,  when 
absent  from  the  prison  on  leave  or  from  any  unavoidable 
cause,  appoint,  with  the  consent  of  the  visiting  justices,  a 
substitute,  and  insert  his  name  and  residence  in  his  journal. 
In  the  event  of  any  sudden  cause  preventing  the  chaplain, 
or,  in  the  absence  of  the  chaplain,  the  assistant  chaplain, 
from  performing  his  duties,  he  may  accept  the  assistance 
of  a  clergyman  of  the  established  church  in  the  perform- 
ance of  divine  service  in  the  chapel,  inserting  the  fact,  and 
the  name  of  such  clergyman,  in  his  journal. 

.  52.  In  the  event  of  the  death  of  any  chaplain  or  assist- 
ant chaplain  of  a  prison, the  visiting  justices  shall 

provide  a  substitute  until  the  next  meeting  of  the  justices 
in  sessions. 

Prisoners  under  Sentence  of  Death. 

61.  The  chaplain  shall  have  free  access  to  every  such 
prisoner,  unless  the  prisoner  be  of  a  religious  persuasion 
differing  from  that  of  the  established  church,  and  be 
visited  by  a  minister  of  such  persuasion,  in  which  case 
the  minister  of  such  persuasion  shall  have  free  access  to 
him." 

26  &  27  Vict.  c.  79, "  The  Prison  Ministers'  Act,  1863," 
makes  provision  for  the  attendance  of  ministers  belonging 
to  dissenting  bodies  on  persons  professing  their  creed. 

Secondly,  as  to  chaplains  to  union  workhouses. 

4  &  5  Will.  4,  c.  76,  which  is  intituled  "  An  Act  for  the 
Amendment  and  better  Administration  of  the  Laws  relating 
to  the  Poor  in  England  and  Wales,"  enacts  as  follows : — 

Sect.  15.  "The  administration  of  relief  to  the  poor 
throughout  England  and  Wales,  according  to  the  existing 
laws,  or  such  laws  as  shall  be  in  force  at  the  time  being, 
shall  be  subject  to  the  direction  and  control  of  the  said 
commissioners  (t) ;  and  for  executing  the  powers  given  to 
them  by  this  act  the  said  commissioners  shall  and  are 
hereby  authorized  and  required,  from  time  to  time  as  they 


(f)  Now,  by  34  &  35  Vict.  c.  70,  the  local  government  board. 
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shall  see  occasion,  to  make  and  issue  all  such  rules,  orders  the  manage- 
and  regulations  for  the  management  of  the  poor,  for  the  ment  of  *ne 
government  of  workhouses  and  the  education  of  the  chil-  administration 
dren  therein,  and  for  the  management  of  parish  poor  chil-  of  the  laws  for 
dren  under  the  provisions  of  an  act  made  and  passed  in  their  relief,  &c. 
the  seventh  year  of  the  reign  of  his  late  majesty  King 
George  the  Third,  intituled  '  An  Act  for  the  better  Regu- 
lation of  Parish  poor  Children  of  the  several  Parishes 
rfTf  therein  mentioned  within  the  Bills  of  Mortality,'  and  the 

y, ,  superintending,  inspecting  and  regulating  of  the  houses 

•  f^  ■  wherein  such  poor  children  are  kept  and  maintained,  and 

°^  for  the  apprenticing  the  children  of  poor  persons,  and  for 

the  guidance  and  control  of  all  guardians,  vestries  and 
parish  officers,  so  far  as  relates  to  the  management  or 
relief  of  the  poor,  and  the  keeping,  examining,  auditing 
and  allowing  of  accounts,  and  making  and  entering  into 
contracts  in  all  matters  relating  to  such  management  or 
relief,  or  to  any  expenditure  for  the  relief  of  the  poor,  and 
for  carrying  this  act  into  execution  in  all  other  respects,  as 
they  shall  think  proper ;  and  the  said  commissioners  may,  commiagionerg 
at  their  discretion,  from  time  to  time  suspend,  alter  or  may  suspend 
rescind  such  rules,  orders  and  regulations  or  any  of  them :  °J  ^ter  rules, 

Erovided  always,  that  nothing  in  this  act  contained  shall 
e  construed  as  enabling  the  said  commissioners  or  any  of 
them  to  interfere  in  any  individual  case  for  the  purpose  of 
ordering  relief." 

Sect.  46.  "  It  shall  be  lawful  for  the  said  commissioners,  Commissioners 
as  and  when  they  shall  see  fit,  by  order  under  their  hands  "V  direct  , 

j        i    A     j  •       *  xi_  j*  r  •  i_   overseers  and 

and  seal,  to  direct  the  overseers  or  guardians  of  any  parish  guardians  to 
or  union,  or  of  so  many  parishes  or  unions  as  the  said  appoint  paid 
commissioners  may  in  such  order  specify  and  declare  to  be  offi^e™  *or 
united  for  the  purpose  only  of  appointing  and  paying  {j£  ^Jf  °r 
officers,  to  appoint  such  paid  officers  with  such  qualifica- 
tions as  the  said  commissioners  shall  think  necessary  for 
superintending  or  assisting  in  the  administration  of  the  re- 
lief and  employment  of  the  poor,  and  for  the  examining 
and  auditing,  allowing  or  disallowing  of  accounts  in  such 
parish  or  union,  or  united  parishes,  and  otherwise  carrying 
the  provisions  of  this  act  into  execution ;  and  the  said  and  fix  their 
commissioners  may  and  they  are  hereby  empowered  to  dotiea,andthe 
define  and  specify  and  direct  the  execution  of  the  respec-  |5omtmentand 
tive  duties  of  such  officers,  and  the  places  or  limits  within  dismissal,  and 
which  the  same  shall  be  performed,  and  direct  the  mode  of  ****  s^nty* 
the  appointment  and  determine  the  continuance  in  office 
or  dismissal  of  such  officers,  and  the  amount  and  nature 
of  the  security  to  be  given  by  such  of  the  said  officers  as 
the  said  commissioners  shall  think  ought  to  give  security, 
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and  regulate  and,  when  the  said  commissioners  may  see  occasion,  to 
their  salaries,  regulate  the  amount  of  salaries  payable  to  such  officers  re- 
spectively, and  the  time  and  mode  of  payment  thereof, 
and  the  proportions  in  which  such  respective  parishes  or 
unions  shall  contribute  to  such  payment ;  and  such  salaries 
shall  be  chargeable  upon  and  payable  out  of  the  poor  rates 
of  such  parish  or  union,  or  respective  parishes,  in  the 
manner  and  proportions  fixed  by  the  said  commissioners, 
and  shall  be  recoverable  against  the  overseers  or  guardians 
of  such  parish  or  union,  or  parishes,  by  all  such  ways  and 
means  as  the  salaries  of  assistant  overseers  or  other  paid 
officers  of  any  parish  or  union  are  recoverable  by  law ; 
and  ail  such  payments  shall  be  valid,  and  shall  be  allowed 
in  the  accounts  of  the  overseers  or  guardians  paying  the 


same." 


Construction  of       And  by  sect.  109  (the  intrepretation  clause  of  terms 
term  "officer."  uged  in  ^  act)  the  word  "officer  shall  be  construed  to 

extend  to  any  clergyman,  schoolmaster ,  person  duly  licensed 
to  practise  as  a  medical  man,  vestry  clerk,  treasurer,  col- 
lector, assistant  overseer,  governor,  master  or  mistress  of  a 
workhouse,  or  any  other  person  who  shall  be  employed  in 
any  parish  or  union  in  carrying  this  act  or  the  laws  for  the 
relief  of  the  poor  into  execution." 

And  with  respect  to  dissenters,  it  is  enacted  by  sect.  19, 
No  inmate  of  «  That  no  rules,  orders  or  regulations  of  the  said  com- 
oblieed  to **  missioners,  nor  any  bye-laws  at  present  in  force  or  to  be 
attend  any  hereafter  made,  shall  oblige  any  inmate  of  any  workhouse 
religions  ser-  to  attend  any  religious  service  which  may  be  celebrated  in 
to^is^llSouB  a  m0^e  contrary  to  the  religious  principles  of  such  in- 
principles,  &c.   mate,  nor  shall  authorize  the  education  of  any  child  in 

such  workhouse  in  any  religious  creed  other  than  that  pro- 
fessed by  the  parents  or  surviving  parent  of  such  child, 
and  to  which  such  parents  or  parent  shall  object,  or,  in  the 
case  of  an  orphan,  to  which  the  godfather  or  godmother  of 
such  orphan  shall  so  object :  provided  also,  that  it  shall 
and  may  be  lawful  for  any  licensed  minister  of  the  reli- 
gious persuasion  of  any  inmate  of  such  workhouse,  at  all 
times  in  the  day,  on  the  request  of  such  inmate,  to  visit 
such  workhouse  for  the  purpose  of  affording  religious 
assistance  to  such  inmate,  and  also  for  the  purpose  of  in- 
structing his  child  or  children  in  the  principles  of  their 
religion." 
Queen  t.  In  the  case  of  The  Queen  v.   The  Guardians  of  the 

Guwrdiant  of   Braintree  Union  lt)9  it  was  holden  that  the  46th  section 
Union,  given  above  empowers  the  poor  law  commissioners  to  re- 

(0  5  Jurist,  265. 
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quire  the  guardians  to  appoint  a  clergyman  to  be  chaplain 
of  the  workhouse,  and  the  Court  of  Queen's  Bench  re- 
fused to  inquire  into  the  expediency  of  making  such  an 
order.  In  this  case,  which  was  one  prima  impressionism 
the  judgment  is  here  printed  at  lengtn. 

Lord  Denman,  C.  J.,  delivered  the  judgment  of  the  Judgment. 
court :  "  This  was,  in  fact,  an  argument  on  the  validity  of  ^he™  a  union 
a  writ  of  mandamus  directing  the  guardians  of  the  Brain-  f^ed^nd  a 
tree  Union  to  appoint  a  chaplain  to  the  workhouse,  accord-  nnion  work- 
ing to  the  order  of  the  Poor  Law  Commissioners,  on  the  ho^8e  erected 
ground  that  the  order  was  not  warranted  by  the  act  of  wui^  c  76 
parliament  (4  &  5  Will.  4,  c.  45).     The  defendants  denied  the  poor  law ' 
that  such  power  was  given,  and  properly  called  on  the  conimiflsionere 
commissioners  to  show  what  provision  of  the  act  would  be  JjJJJJ;,.  ^  £$ 
carried  into  execution  by  the  appointment  of  a  chaplain,  require  the 
Under  sect.  46,  paid  officers  must  be  appointed  either  with  «u«^»«w  to 
reference  to  the  relief  or  employment  ofthe  poor,  or  to  the  clergyman  to 
auditing  the  accounts,  or  to  the  carrying  the  intention  of  be  chaplain  of 
the  act  into  execution.     It  was  admitted  that  the  appoint-  the  workhousej 
ment  could  not  be  referred  to  either  ofthe  former  pro-  ™u  not  inquire 
visions ;  and  the  question  arises,  whether  it  comes  within  into  the  expe- 
the  general  terms.     The  effect  of  those  general  words  has  diency  of 
been  much  considered  in  the  recent  case  of  Rex  v.  Cam-  border811  a 
bridge,  and  the  language  used  by  the  court  was  much  previous  order, 
pressed  upon  us  in  the  argument  on  the  discussion  of  this  Jeavin8  it  the 
case.   We  then  held,  that  a  collector  ofthe  poor  rates  was  tnc  gna^^ng 
not  within  the  general  terms,  there  being  nothing  in  the  whether  they 
act  with  reference  to  the  collection  of  the  poor  rates.     The  w°£ld  al>P<>int 
only  provision  to  be  found  in  the  act  which  could  authorize  need^oTbo 
the   appointment  of  a  collector  was  the  interpretation  rescinded  by 
clause,  which  contained  the  word  'collector;'   and  the  •*  independent 
effect  might  be  given  to  that  word  in  the  case  of  a  union  ^^  than^y*" 
of  parishes  for  the  purposes  of  rating,  without  extending  an  order 
the  power  given  in  the  46th  section  over  all  unions.     The  ^^ring  the 
same  interpretation  clause,  under  the  head  of  paid  officers,  oFa°chaplain. 
has  the  word  '  clergyman ; '  and,  applying  the  same  tests  The  circnm- 
as  we  employed  in  the  case  just  mentioned,  the  result  will  ^f6  °*J 
appear  to^  very  different.    It  is  true,  that  there  was  no  SftSST 
provision  in  the  act  expressly  authorizing  the  appointment  addressed  to 
of  a  chaplain ;  but  the  19th  section  plainly  shows  that  it  J^gg^ 
was  the  intention  of  the  legislature  that  the  inmates  of  union,  does 
union  workhouses,  of  whatever  religious  persuasion,  should  not  make  it  a 

have  instruction  in  that  persuasion ;  and  the  42nd  section,  £*?®nl  role 
•   •        .  i_  ..         r  x  t_        i  n  l      within  seo 

giving  the  commissioners  power  to  make  rules  and  regula-  tion  16. 

tions  for  the  government  of  workhouses,  makes  it  further 

incumbent  on  them  to  carry  into  execution  the  powers 
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"given  in  the  19th  section.  In  these  sections  are  to  be 
found  the  provisions  for  religious  instruction  ;  and  the  46tl 
section  gives  the  commissioners  the  means  of  carrying 
into  effect  those  provisions  in  the  only  way  in  which  it 
could  be  done  effectually,  by  enabling  them  to  call  upon 
the  guardians  to  appoint  a  chaplain,  who,  by  the  inter- 
pretation clause,  cornea  under  the  head  of  paid  officer. 
This  ts  not  the  only  instance  of  an  indirect  power  of  ap- 
pointing an  officer  under  the  provisions  of  this  act ;  be- 
cause there  is  no  express  direction  for  the  appointment  of 
a  medical  officer,  hut  reference  must  be  had  to  the  inter- 
pretation clause  in  the  same  manner  as  we  apply  it  in  the 
present  instance  with  regard  to  a  clergyman.  Neither 
were  chaplains  to  workhouses  unknown  to  the  law  before 
this  act,  for  many  local  acts  of  parliament  contained  ex- 
press provisions  for  such  appointment.  Indeed,  that  fact 
was  used  in  the  argument,  as  showing  that  it  was  unneces- 
sary to  extend  this  power  of  the  commissioners  over  all 
unions.  That  argument  might  perhaps  be  questioned;  but 
the  act  certainly  furnishes  a  counter  argument,  viz.,  that  it 
would  be  very  extraordinary  if  the  commissioners  were  en- 
trusted with  authority  to  appoint  chaplains  in  workhouses 
established  under  local  acts  of  parliament,  and  were  not 
allowed  to  require  their  appointment  in  workhouses  under 
the  general  act.  This  court  will  not  be  found  ever  to  extend 
the  provisions  of  an  act  of  parliament  by  conjecturing  the 
intention  of  the  legislature ;  but  in  this  case  there  was  no 
doubt  that  religious  instruction  was  intended  to  be  in- 
cluded in  the  management  of  the  workhouse,  and  that  it 
was  intended  to  give  the  Poor  Law  Commissioners  the 
general  power  to  appoint  chaplains.  The  court  therefore 
think  that  the  commissioners  have  done  right  within  the 
46th  section  of  the  act ;  and  this  opinion  is  by  no  means 
opposed  to  that  which  we  expressed  in  the  Cambridge  case. 
We  make  no  observations  on  that  part  of  the  return  which 
questions  the  expediency  of  appointing  a  chaplain  in  this 
particular  union,  because  the  commissioners  are  the  proper 
judges  of  that ;  nor  do  we  make  any  observation  as  to  the 
possibility  of  clergymen  or  ministers  of  different  religious 
persuasions  being  appointed,  because  here  the  right  of 
appointing  any  is  questioned.  The  return  therefore  must 
be  quashed." — Peremptory  mandamus. 

The  chaplain  of  a  poor-law  union  is  a  "paid  officer" 
within  the  46th  and  48th  sections  of  the  Poor  Law  Acta, 
and  so  removable  by  the  Poor  Law  Commissioners 
as   "  unfit "  for  his  office,   at  their  discretion,  without 


■e: 
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assigning  any  special  grounds  for  such  -removal,  and  the 
court  will  not  grant  a  certiorari  to  bring  up  and  review 
such  an  order  of  removal  (u). 

A  chaplain  of  a  poor-law  union,  whose  appointment  has  May  officiate 
been  duly  confirmed  by  the  bishop,  may  read  prayers  in  a<?aln^  *he 
the  workhouse,  notwithstanding  a  prohibition  from  the  in-  incumbent 
cumbent  of  the  parish,  without  committing  any  ecclesias- 
tical offence  (x). 

By  31  &  32  Vict.  c.  122,  the  Poor  Law  Amendment  Creed  register. 
Act,  1863,  ss.  16,  17,  20  and  22,  a  separate  register  of  the 
religious  creed  of  the  inmates  of  the  workhouse  and  every 
pauper  school  shall  be  kept.  This  register  is  to  be  open 
to  the  inspection  of  every  neighbouring  minister  of  any 
religious  denomination.  And  the  minister  may,  subject 
to  proper  regulations,  visit  and  instruct  all  the  inmates  re- 
gistered as  of  his  religious  creed.  No  child  in  the  work- 
house or  school  visited  by  a  minister  of  its  own  religious 
creed  shall  be  required  to  attend  any  other  religious  service. 

Thirdly,  as  to  chaplains  to  lunatic  asyla.  Lunatic  asyla. 

By  16  &  17  Vict.  c.  97  (The  Lunatic  Asylums  Act, 
1853)  it  is  provided  as  follows : — 

Sect.  55.  "  The  committee  of  visitors  of  every  asylum  Visitors  to 
shall  appoint  a  chaplain  for  the  same,  who  shall  be  in  appoint  a 

Sriest's  orders  and  shall  be  licensed  by  the  bishop  of  the  c    p    °" 
iocese,  and  the  licence  of  any  such  chaplain  as  aforesaid 
shall  be  revocable  by  the  bishop  whenever  he  shall  think 
fit ;  and  such  chaplain,  or  his  substitute  approved  by  the 
visitors,  shall  perform  and  celebrate  in  the  chapel  of,  or  in 
some  convenient  place  within  or  belonging  to  such  asylum, 
divine  service  according  to  the  rites  of  the  Church  of 
England  as  established  by  law,  on  every  Sunday,  Christ- 
mas Day  and  Good  Friday,  and  shall  also  perform  and 
celebrate  such  service  within  the  said  asylum  at  such  other 
times,  and  also  such  other  services  according  to  the  rites 
of  the  Church  of  England  as  established  by  law,  at  such 
times  as  the  visitors  shall  direct ;  and  if  any  patient  be  of  Patients 
a  religious  persuasion  differing  from  that  of  the  established  allowed  the 
church,  a  minister  of  such  persuasion,  at  the  special  request  JriJjta^.  *f y 
of  such  patient  or  his  friends,  shall,  with  the  consent  of  their  own  per- 
the  medical  officer  of  such  asylum,  and  under  such  regula-  suasion. 
tions  as  he  shall  direct,  be  allowed  to  visit  such  patient  at 

proper  and  reasonable  times; and  the  committee 

shall  have  power  to  remove  the  chaplain, and  shall 

from  time  to  time  upon  every  vacancy,  by  death,  removal 

(u)  Ex  parte  Molyneux,  11  W.  (x)  Molyneux  v.  Bag  show,  9 

R.  233  (a.d.  1863).  Jur.,  N.  S.  563  (a.d.  1863). 
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or  otherwise,  in  the  office  of  the  chaplain, appoint 

eome  other  person  to  such  office,  subject  to  the  conditions 
and  restrictions  affecting  the  original  appointment  to  such 
office." 

Visitors  may         Sect.  57.  "  In  case  any  ....  chaplain of  any 

grant  super-  asylum  become  from  confirmed  sickness,  age,  or  infirmity, 
ehaplataB  not  incapable  of  executing  the  office  in  person,  or  have  been 
exceeding  two-  an  officer  ...  in  the  asylum  for  not  less  than  twenty  years, 
thirdi  of  their  and  j^  not  less  than  fifty  years  of  age,  it  shall  be  lawful 
ane8'*  for  the  committee  of  visitors  of  such  asylum,  if  in  their 

discretion  they  think  fit  so  to  do  but  not  otherwise,  to  grant 

to  such  .  •  •  chaplain such  annuity  by  way  of 

superannuation  as  they  in  their  discretion  think  propor- 
tionate to  the  merits  and  time  of  service  of  such  •  .  .  chap- 
lain   (whether  incapable  from  sickness,  age,  infirmity 

or  retiring  from  long  service  and  age) ;  and  every  such 
annuity  shall  be  payable  out  of  the  rates  lawfully  ap- 
plicable to  the  building  or  repairing  of  such  asylum: 
provided  always,  that  the  annual  amount  paid  by  way 

of  superannuation  to  any  retired  .  •  .  chaplain 

of  any  asylum  shall  not  exceed  the  amount  of  two-thirds  of 
the  salary  payable  at  the  time  of  his  or  her  retirement,  and 
that  no  such  superannuation  shall  be  granted  unless  notice 
of  the  meeting  at  which  the  same  shall  be  granted,  and  of 
the  intention  to  determine  thereat  the  question  of  such 
euperannuation,  have  been  {pven,  in  such  manner  and 
so  long  before  the  time  appointed  for  such  meeting  as  is 
hereinbefore  provided  with  respect  to  notices  of  meetings 
of  committees  of  visitors,  nor  unless  three  visitors  concur 
in  and  sign  the  order  granting  the  same.9' 
Snperannoa-         By  25  &  26  Vict.  c.  3  (The  Lunacy  Acts  Amendment 

in°L°lu^5cerS    Act  1862)>  sect'  12>  "  The  Power  vested  in  the  visitors  of 
.m  asy  am.        ftn  ^1,^  0{  granting  an  annuity  by  way  of  superannuation 

to  any  person  that  has  been  an  officer  or  servant  in  such 
asylum  for  not  less  than  twenty  years  under  section  fifty- 
seven  of  the  previous  act  may  be  exercised  by  them  when 
any  such  person  has  been  an  officer  or  servant  for  not  less 
than  fifteen  years,  in  the  same  manner  as  if  the  time  of 
such  service  had  been  twenty  years ;  and  in  calculating 
the  amount  of  superannuation  regard  may  be  had,  if  the 
visitors  think  fit,  to  the  value  of  the  lodgings,  rations,  or 
other  allowances  enjoyed  by  the  person  superannuated: 
provided  that  no  annuity  by  way  of  superannuation 
granted  by  the  visitors  of  any  asylum  under  the  provisions 
of  this  act,  or  of  the  Lunacy  Act,  chapter  97,  shall  be 
chargeable  on  or  payable  out  of  the  rates  of  any  county 
until  such  annuity  shall  have  been  confirmed  by  a  resolu- 
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tion  of  the  justices  of  such  county  in  general  or  quarter 
sessions  assembled.'9 

The  case  of  Reg.  v.  The  Middlesex  Justices  (y),  de-  Regina  t.  The 
cided  on  the  construction  of  not  very  dissimilar  clauses  in  Mid&letex 
the  then  statute  of  9  Geo.  4,  c.  40,  to  those  contained  in 
the  act  of  16  &  17  Vict.  c.  97,  ruled  that  the  visitors  of  a 
lunatic  asylum  might  dismiss  their  chaplain  -without  the 
consent  of  the  bishop. 

In  the  course  of  his  judgment  Mr.  Justice  Coleridge 
made  the  following  remarks,  which  may  be  important  as  to 
the  construction  of  the  present  act:  — 

"  It  is  not  reasonable  to  argue  this  question  as  if  the 
only  duties  incumbent  upon  the  chaplain  were  the  perfor- 
mance of  service  on  Sundays,  and  the  great  festivals,  as 
prescribed  in  sect.  32.  That  is  not  a  fair  interpretation. 
Can  it  be  supposed  that  the  chaplain  is  not  also  to  give 
spiritual  advice  and  consolation  to  the  patients  in  proper 
cases  ?  If  such  a  construction  as  this  is  required,  the  in* 
ference  must  be  that  the  argument  cannot  be  supported." 

By  sect.  9  of  25  &  26  Vict.  c.  3,  the  committee  of  visi-  Chaplains  to 
tors  have  power  to  purchase,  with  certain  consents,  a  burial  bi™1  groan*** 
ground  for  the  pauper  lunatics  of  the  asylum,  and  may  in  °    unatlcs- 
that  case  provide  for  the  appointment  of  a  chaplain  for 
such  burial-ground. 

Fourthly,  as  to  chaplains  to  cemeteries.  Cemeteries. 

By  10  &  11  Vict.  c.  65, «  The  Cemeteries  Clauses  Act, 
1847,"  any  cemetery  company  incorporated  by  special  act 
of  parliament  may  make  provision  for  establishing  a  chap- 
lain for  their  cemetery  as  follows :  — 

Sect.  27.  "  The  company  shall  from  time  to  time,  with  Chaplain  to  be 
the  approval  of  the  bishop  of  the  diocese  in  which  the  appointed  with 
cemetery  is  situated,  appoint  a  clerk  in  holy  orders  of  the  bishop!  °     ° 
established  church  to  officiate  as  chaplain  in  the  conse- 
crated part  of  the  cemetery ;  and  such  chaplain  shall  be 
licensed  by  and  be  subject  to  the  jurisdiction  of  the  said 
bishop,  and  the  said  bishop  shall  have  power  to  revoke 
any  such  licence  and  to  remove  such  chaplain  for  any 
cause  which  appears  to  him  reasonable." 

Sect.  28.  "  The  chaplain  shall,  when  required,  unless  Chaplain  to 
prevented  by  sickness  or  other  reasonable  cause,  perform  perform  burial 
the  burial  service  over  all  bodies  brought  to  be  buried  in  paired?  Cn 
the  consecrated  part  of  the  cemetery  which  are  entitled  to 
be  buried  in  consecrated  ground  according  to  the  rites 
and  usage  of  the  established  church." 

Sect.  29.  "  Any  clerk  in  holy  orders  of  the  established  Other  clergy- 

(y)  2  Q.  B.  45. 
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men  of  the 
established 
church  may  be 
allowed  to 
officiate. 


Company  to 
pay  the  chap- 
lain a  stipend 
approved  by 
the  bishop. 


Chaplains 
under  metro- 
politan burial 
acts. 


church,  not  being  prohibited  by  the  bishop  nor  under 
ecclesiastical  censure,  at  the  request  of  the  executor  of  the 
will  of  any  deceased  person,  or  any  other  person  having 
the  charge  of  the  burial  of  the  body  of  any  deceased  per- 
son, and  with  the  consent  of  the  chaplain  for  the  time 
being  of  the  cemetery,  or  if  there  be  no  chaplain  with  die 
consent  of  the  bishop,  may  perform  the  said  burial  service 
over  such  body  in  the  consecrated  part  of  the  cemetery." 

Sect.  30.  "  The  company  out  of  the  moneys  to  be  re- 
ceived by  virtue  of  this  and  the  special  act,  shall  allow  to 
the  chaplain  of  the  cemetery  for  the  time  being  such  a 
stipend  as  is  approved  of  by  the  bishop  of  the  diocese  in 
which  the  cemetery  is  situated,  which  shall  be  payable  by 
equal  moieties  on  the  25th  day  of  March  and  the  29th  day 
of  September  in  each  year ;  and  if  any  chaplain  die,  resign 
or  be  removed  or  appointed  in  the  interval  between  the 
half-yearly  days  of  payment,  the  company  shall  pay  to 
him  or  his  executors  or  administrators  a  part  only  of  the 
half-yearly  payment  of  the  stipend  proportioned  to  the 
time  during  which  he  shall  have  been  the  chaplain  since 
the  last  preceding  day  of  payment. " 

By  sect.  31,  this  stipend  may  be  recovered  by  action 
at  law. 

By  sect.  32,  the  chaplain  is  to  register  the  burials  in 
the  consecrated  part  of  the  cemetery. 

By  sect.  39  of  15  &  16  Vict  c.  85,  "  An  Act  to  amend 
the  Law  concerning  the  Burial  of  the  Dead  in  the  Metro- 
polis "  (which  incorporates  the  previous  act),  the  bishop 
of  the  diocese  may  confirm  any  arrangement  of  which  a 
majority  or  one-half  of  the  incumbents  concerned  approve 
for  paying  a  chaplain  to  a  burial-ground  provided  lor  the 
common  use  of  two  or  more  parishes,  either  by  salary  or 
by  a  portion  of  the  fees. 

Sect.  7  of  20  &  21  Vict  c.  35,  provides  that  the  chap- 
lain or  chaplains  appointed  for  the  burial-ground  belong- 
ing to  the  parishes  in  the  city  of  London  under  the  last 
act  shall  conform  to  all  such  regulations  laid  down  by 
the  commissioners  of  sewers  as  shall  not  interfere  with 
the  performance  of  the  funeral  service  according  to  the 
order  of  the  church. 

The  appointment  of  chaplains  for  the  burial-grounds  of 
pauper  lunatics  has  been  already  mentioned  (z). 


(«)  Vide  supra)  p.  619. 
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CHAPTER  XVIII. 

PRIVILEGES  OF   THE  CLERGY. 

Sect.  1. — As  to  temporal  Offices. 
2. — As  to  the  Person. 
3. — As  to  Ecclesiastical  Goods. 
4. — Freedom  from  Tolls,  Sfc. 
5.—  As  to  Sermons. 
6. — Miscellaneous  Points. 


Sect.  1. — As  to  temporal  Offices. 

The  common  law,  to  the  intent  that  ecclesiastical  persons  Not  bound  to 
might  the  better  discharge  their  duty  in  celebration  of  8erve  in  a 
divine  service,  and  not  be  entangled  with  temporal  busi-  offi^"1 
ness,  has  provided  that  they  shall  not  be  bound  to  serve  in 
any  temporal  office  (a). 

And  although  a  man  holds  lands  or  tenements,  by 
reason  whereof  he  ought  to  serve  in  a  temporal  office, 
yet  if  this  man  be  made  an  ecclesiastical  person  within 
holy  orders,  he  ought  not  to  be  elected  to  any  such  office ; 
and  if  he  be,  he  may  have  the  king's  writ  for  his  dis- 
charge (b) 

And  this,  although  it  be  an  office  which  he  may  exe- 
cute by  deputy :  Thus  in  the  case  of  The  Vicar  of  Dart- 
ford,  in  12  Geo.  2,  the  court  granted  to  him  a  writ  of 
privilege  against  serving  the  office  of  expenditor  to  the 
commissioners  of  sewers,  though  it  was  insisted  that  this 
was  an  office  which  might  be  executed  by  deputy  (c). 

The  general  canon  law  forbids  secular  offices  and  em-  Not  restrained 
ployments  to  persons  in  holy  orders.     So  do  the  following  from  serving 
English  constitutions  (d )  :  —  office emP° 

"  No  clergyman  shall  be  an  advocate  in  the  secular 
court  in  a  cause  of  blood,  or  in  any  other  cause  but  such 
as  are  allowed  by  law.  And  if  any  shall  do  otherwise,  if 
it  be  in  a  cause  of  blood,  he  shall  be  ipso  facto  suspended 
from  his  office;  and  if  in  any  other  cause,  he  shall  be 


(a)  1  Tnst.  96.  on  this   subject,   see   Vetus  et 

(bS  2  Inst.  3.  Nova  Ecclesiae    Discipline    by 

(c)  Str.  1107.  Thomasin,  vol.  Hi.  c.  3. 

(</)  For  the  ancient  canon  law 
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punished  by  his  diocesan  according  to  his  discretion.  And 
in  causes  of  blood  which  shall  extend  to  life  or  member, 
we  do  strictly  enjoin  that  no  clergyman  presume  to  be  a 
judge  or  an  assessor ;  and  he  who  shall  act  contrary  here- 
unto, besides  the  suspension  from  his  office,  which  he 
shall  ipso  facto  incur,  shall  be  otherwise  punished  accord- 
ing to  the  discretion  of  his  superior :  From  which  sen- 
tence of  suspension  he  shall  by  no  means  be  absolved  by 
his  diocesan,  until  he  shall  have  made  competent  satisfac- 
tion"^). 

And,  more  particularly,  another  constitution  of  the 
same  legate  :  "Whereas  it  is  unbecoming  for  clergymen 
employed  in  heavenly  offices  to  minister  in  secular  affairs ; 
we  think  it  sordid  and  base,  that  certain  clerks  greedily 
pursuing  earthly  gain  and  temporal  junctions,  do  re- 
ceive  secular  jurisdiction  from  laymen,  so  as  to  be  named 
justices,  and  to  become  ministers  of  justice,  which  they 
cannot  administer  without  injury  to  the  canonical  disposi- 
tions, and  to  the  clerical  order :  We,  desiring  to  extirpate 
this  horrid  vice,  -do  strictly  enjoin  all  rectors  of  churches 
and  perpetual  vicars,  and  all  others  whatsoever  constituted 
in  the  order  of  priesthood,  that  they  receive  no  secular 
jurisdiction  from  a  secular  person,  or  presume  to  exercise 
the  same ;  and  if  they  do,  they  shall  relinquish  the  same 
within  the  space  of  two  months,  and  never  resume  it;  and 
whosoever  shall  attempt  any  tiling  contrary  to  the  pre- 
misses, shall  be  ipso  facto  suspended  from  his  office  and 
benefice ;  and  if  he  shall  intrude  into  his  office  or  benefice 
during  such  suspension,  he  shall  not  escape  canonical 
vengeance,  which  shall  not  be  relaxed  until  he  shall  have 
made  satisfaction  at  the  discretion  of  his  diocesan,  and 
taken  an  oath  that  he  will  not  do  the  like  again.     Saving 


the  privileges  of  our  lord  the  king  in  this  behalf  *  (f\ 

Which  saving  has  been  said  to  have  entirely  defeated 
the  constitution.  And  in  the  former  constitution  there  is 
also  a  saving  for  such  causes  as  are  allowed  by  law  (g) 

But  if  those  savings  had  not.  been  expressed,  yet  it  is 
certain  that  the  constitution  could  not  nave  altered  the 
law  of  the  land  in  this  respect.  The  kings  of  England  in 
all  ages  have  asserted  and  still  possess  a  right  to  employ 
what  subjects  they  please,  of  the  clergy  as  well  as  laity,  in 
any  post  of  civil  government ;  and,  in  fact,  many  clergy- 
men nave  been  chancellors,  treasurers,  and  even  chief  jus- 


<9 


(e)  Othobon,  Athon,  91.  (g)  Johnson's  Othob.  Athon, 

'      Athon,  89.  91. 
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tices  of  the  King's  Bench,  and  consequently  must  have  sate 
judges  in  cases  of  life  and  death  (A). 

And  where  a  petition  was  made  to  the  crown  that  an 
ecclesiastical  person  should  not  be  chancellbr,  treasurer, 
clerk  of  the  privy  seal,  baron  of  the  exchequer,  cham- 
berlain of  the  exchequer,  comptroller,  &a,  the  king 
answered,  that  he  will  do  as  he  thinks  fit  (t). 

All  the  chancellors  of  England,  from  the  time  of  Becket 
to  Wolsey,  were  either  civilians  or  ecclesiastics.  Walter 
de  Merton,  celebrated  as  the  founder  of  the  collegiate 
system  in  the  universities  of  this  country,  was  bred  to  the 
law,  and  was  several  times  chancellor  during  the  troubled 
reign  of  Henry  the  Third,  before  the  close  of  which  he 
became  Bishop  of  Rochester.  The  last  bishop  who  has 
filled  this  high  office  was  Dr.  Williams,  Bishop  of  Lin- 
coln and  Dean  of  Westminster,  and  afterwards  Arch- 
bishop of  York.  This  prelate  held  the  great  seal  from 
1621  to  1625.  One  of  the  negotiators  for  the  Treaty 
of  Utrecht  was  the  Bishop  of  Bristol,  the  last  precedent 
I  believe  which  our  history  affords  for  the  employment  of 
a  prelate  in  diplomatic  services. 

And  by  the  statute  of  Articuli  Cleri9  9  Edw.  2,  st.  1,  As  to  clerks  in 
c.  8,  it  is  complained  as  follows :  "  The  barons  of  the  **»  exchequer, 
king's  exchequer  claiming  by  their  privilege,  that  they 
ought  to  make  answer  to  no  complainant  out  of  the  same 
place,  extend  the  same  privilege  unto  clerks  abiding  there, 
called  to  orders  or  unto  residence,  and  inhibit  ordinaries 
that  by  no  means,  or  for  any  cause,  so  long  as  they  be 
in  the  exchequer,  or  in  the  king's  service,  they  shall  not 
call  them  to  judgment."  Unto  which  it  is  answered: 
"  It  pleaseth  our  lord  the  king,  that  such  clerks  as  attend 
in  his  service,  if  they  offend,  shall  be  corrected  by  their 
ordinaries,  like  as  other ;  but  so  long  as  they  are  occupied 
about  the  exchequer,  they  shall  not  be  bound  to  keep 
residence  in  their  churches.  This  is  added  of  new  by  the 
council :  The  king  and  his  ancestors,  since  time  out  of 
mind  have  used,  that  clerks  which  are  employed  in  his 
service,  during  such  time  as  they  are  in  service,  shall 
not  be  compelled  to  keep  residence  in  their  benefices ; 
and  such  things  as  be  thought  necessary  for  the  king  and 
commonwealth,  ought  not  to  be  said  to  be  prejudicial  to 
the  liberty  of  the  church. " 

So  long  as  they  are  occupied  about  the  Exchequer.] — 
And  the  Court  of  Exchequer  may  grant  a  prohibition  to 
the  ordinary,  for  any  that  ought  to  have  the  privilege  of 
the  exchequer,  where  the  court  may  give  the  party  re- 

(h)  1  Bl.  Coram,  c.  17.  (i)  2  Roll.  221, 1.  5. 
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As  to  clerks  in  medy,  or  where  a  suit  depends  in  the  Court  of  Exche* 
the  exchequer.  qUer  for  ^e  game  cause;   or  where  the  king's  service, 

which  is  the  cause  of  the  privilege,  is  hindered  by  the  suit 
before  the  ordinary:  as  for  non-residence,  during  the  time 
that  he  gave  his  necessary  attendance  in  the  exchequer 
for  the  king's  service  (A). 

Added  of  new  by  the  King's  Council.] — That  is,  by  the 
common  council  of  the  realm,  as  it  is  termed  in  original 
writs,  and  in  other  legal  records,  and  so  it  is  taken  in 
other  acts  of  parliament,  and  in  the  preamble  to  the  same 
Articuli  Cleri{l). 

That  Clerks  which  are  employed  in  his  Service.] — This 
branch  is  general,  and  not  limited  (as  the  former  is)  to  the 
privilege  of  the  exchequer ;  but  extends  to  anv  other  ser- 
vice ofthe  king  for  the  commonwealth :  as  if  he  be  em- 
!>loyed  as  an  ambassador  into  any  foreign  nation,  or  the 
ike  service  for  the  king,  which  is  (as  it  is  here  said)  for 
the  commonwealth,  which  ever  must  be  preferred  before 
the  private  (m). 

Ecclesiastical  persons  have  this  privilege,  that  they  ought 
not  in  person  to  serve  in  war ;  militans  Deo  ne  implicet  se 
negotiis  secularibus  (n). 

Bv  the  statute  of  52  Hen.  3,  c.  10,  "  For  the  tourns  of 
sheriffs,  it  is  provided,  that  archbishops,  bishops,  nor  any 
religious  men  or  women,  shall  not  need  to  come  thither, 
except  their  appearance  be  specially  required  thereat  for 
some  other  cause." 

The  Tourns  of  Sheriffs.] — Nor  consequently  are  they 
bound  to  appear  at  the  leet,  or  view  of  frankpledge  (0). 

Nor  any  religious  Men.]—  Men  of  religion,  in  the 
proper  sense,  are  taken  for  those  that  are  regulars,  as  being 
professed  in  some  of  the  religious  orders,  as  abbots,  priors, 
and  the  like ;  but  ecclesiastical  persons  that  are  seculars, 
that  is,  who  do  not  live  under  the  rules  of  any  of  the 
religious  orders,  as  bishops,  deans,  archdeacons,  prebends, 
parsons,  vicars,  and  such  like,  are  also  within  this  act(/>). 

Shall  not  need  to  come  thither.] — That  is,  they  are  not 
compellable  to  come,  but  left  to  their  own  liberty.  And 
if  any  man  be  grieved  in  any  thing  contrary  to  the  pur* 
view  of  this  statute,  he  shall  have  an  action  grounded  upon 
the  statute  for  his  remedy  and  relief  therein  (y). 

Except  their  appearance  be  specially  required  thereat 
for  some  other  Cause.] — As  to  be  a  witness,  or  the  like(r). 


Not  bound  to 
serve  in  war. 


Not  bound  to 
appear  at  the 
tourn  or  leet. 


(fr)  2  Inst.  624. 
(0    Ibid, 
(m)  2  Inst.  624. 
(n)  2  Inst.  4. 


(o)   2  Inst.  4. 
(/>)  2  Inst  121. 
fa)   2  Inst.  121,  122. 
(r)   2  Inst.  121. 
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Sect.  2. — As  to  the  Person. 

By  the  common  law  a  clerk  in  holy  orders,  eundo,  Freedom  from 
morando  aut  redeundo  from  divine   service,  cannot  be  *™8t» 
arrested  (s). 

In  the  cases  of  McGrath  v.  Gerahty  and  Blane  v. 
Gerahty  (£),  it  was  holden  by  the  Courts  of  Queen's  Bench 
and  Common  Pleas  in  Ireland,  that  a  clergyman  duly  cited 
to  attend  a  visitation  by  the  ordinary  of  his  diocese  is 
privileged  from  arrest  eundo,  redeundo  et  morando. 

By  24  &  25  Vict.  c.  100,  s.  36,  "  Whosoever  shall,  by  Not  to  be 
threats  or  force,  obstruct  or  prevent,  or  endeavour  to  ob-  obstructed  in 
struct  or  prevent,  anv  clergyman  or  other  minister  in  or  elr  °  ce" 
from  celebrating  divine  service  or  otherwise  officiating  in 
any  church,  chapel,  meeting  house,  or  other  place  of 
divine  worship,  or  in  or  from  the  performance  of  his  duty 
in  the  lawful  burial  of  the  dead  in  any  churchyard  or  other 
burial-place,  or  shall  strike  or  offer  any  violence  to,  or 
shall,  upon  any  civil  process,  or  under  pretence  of  execut- 
ing any  civil  process,  arrest  any  clergyman  or  other  minister 
who  is  engaged  in,  or  to  the  knowledge  of  the  offender  is 
about  to  engage  in,  any  <?f  the  rites  or  duties  in  this 
section  aforesaid,  or  who  to  the  knowledge  of  the  offender 
shall  be  going  to  perform  the  same  or  returning  from  the 
performance  thereof,  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour." 

He  that  is  within  orders  has  a  privilege,  that  albeit  he  Shall  have  the 
have  had  the  privilege  of  his  clergy  for  a  felony,  he  might  benefit  of 
have  his  clergy  afterwards  again,  and  so  could  not  a  lay-  than  once.™ 
man:  and  he  that  is  within  orders,  and  has  his  clergy 
allowed,  was  not  branded  in  the  hand  (a). 

But  now  by  sect.  6  of  7  &  8  Geo.  4,  c.  27,  the  benefit 
of  clergy  is  abolished  in  all  cases  of  felony ;  and  peers  are 
in  this  respect  on  the  same  footing  (4  &  5  Vict.  c.  22). 

Such  as  be  within  orders  of  the  ministry,  or  clergy,  Exempted 
cannot  be  empannelled  as  jurors  (ar).  t™™  serving 

It  seems  to  be  agreed  that  a  person  in  holy  orders  can-  °n  Janfce?' 
not  be  an  approver ;  because  it  is  a  rule  that  no  member  approver.6 
of  the  clergy  can  sue  any  appeal  whatsoever  in  a  matter 
or  cause  of  death  (y). 

A  clergyman  being  an  appellant,  the  defendant  could  May  counter. 
not  wage  his  battle ;  but  the  clerk  being  appellant  might  Plead  ^ 


0)  12  Co.  100 ;  2  Bnlstr.  72.  (x)  Lamb.  Just  396 ;  Beecher's 

(0  15  W.  R.  126, 133  (1866).  case,  4  Leon.  190. 

(a)  2  Inst.  637  ;  2  H.  H.  389.  (y)  2  Haw.  205. 
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waging  of  counterplead  the  wager  of  battle,  and  compel  the  appellee 
tort**  to  put  himself  upon  his  country  (z ). 

Wager  of  battle  is  now  abolished  by  59  Geo.  3,  c.  42, 
as  wager  of  law  is  by  3  &  4  Will.  4,  c.  42  (a). 
Shall  not  be  By  the  9  Hen.  3,  c.  14,  "  No  man  of  tne  church  shall 

*™crced  ^fcer  be  amerced  after  the  quantity  of  his  spiritual  benefice, 
onwTspiritaal  t>ut  *&&*  bis  1*7  tenement  and  after  the  quantity  of  his 
benefice.  offence." 

Amerced.] — Here,  Lord  Coke  said,  appears  a  privilege 
of  the  churcn,  that  if  an  ecclesiastical  person  be  amerced 
(though  amerciaments  belong  to  the  king), yet  he  shall  not 
be  amerced  in  respect  of  his  ecclesiastical  promotion  or 
benefice,  but  in  respect  of  his  lay  fee,  and  according  to  the 
quantity  of  his  fault,  which  is  to  be  affeered  (i). 

Benefice.] — Benefice  is  a  large  word,  and  is  taken  for 
any  ecclesiastical  promotion  or  spiritual  living  whatso- 
ever (c). 

Lay  Tenement.] — And  if  a  spiritual  person  be  amerced 
above  the  quantity  of  his  lay  tenement,  he  shall  have  a 
writ  to  prohibit  the  levying  of  it  (c). 

If  any  ecclesiastical  person  shall  be  in  fear  or  doubt, 
that  his  goods  or  chattels  or  beasts,  or  the  goods  of  his 
farmer,  should  be  taken  by  the  ministers  of  the  king, 
for  the  business  of  the  king,  he  may  purchase  a  protec- 
tion (rf). 

No  demean  or  proper  cart,  for  the  necessary  use  of  any 
ecclesiastical  person,  ought  to  be  taken  for  the  king's 
carriage;  but  they  are  exempted  by  the  ancient  law  of 
England  from  any  such  carriage :  and  this  was  an  ancient 
privilege  belonging  to  holy  church  (*}. 

But  there  is  no  special  exemption  in  the  yearly  mutiny 
acts,  for  clergymen,  in  respect  of  the  soldiers'  carriages. 


Sect.  3. — As  to  Ecclesiastical  Goods. 

The  sheriff  If  a  person  be  bound  in  a  recognizance  in  the  chancery 

cannot  levy  of  or  other  court,  and  he  pay  not  the  sum  at  the  day ;  by  the 
ticaf^odlir     common  law,  if  the  person  had  nothing  but  ecclesiastical 

goods,  the  recognizee  could  not  have  had  a  levari  facias 
The  writ  must  to  the  sheriff  to  levy  the  same  of  these  goods,  but  the  writ 
beto  the  ought  to  be  directed  to  the  bishop  of  the  diocese  to  levy 

(«)  2  Haw.  427.  (&)  2  Inst.  29. 

(a)  See  Stephen  on  Pleading,         (c)  Ibid. 

85.  ((f)  2  Inst  4. 

(e)  2  Inst.  35. 
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the  same  of  his  ecclesiastical  goods  (/).     And  an  attach- 
ment will  go  against  the   chancellor  for  not  returning 

In  the  case  of  Moseley  v.  Warburton  (A),  on  a  fieri  Fellow  of  a 
facias  against  Warburton,  a  fellow  of  Winchester  College,  f®11®!6  "  not  * 
the  sheriff  returned,  that  he  is  a  clergyman  beneficed  hav-  l)eneficed  derk« 
ing  no  lay  fee.  Hereupon,  &  fieri  facias  was  issued  to  the 
bishop,  to  levy  the  same  of  his  ecclesiastical  goods.  The 
bishop  sent  his  mandate  to  the  warden  and  fellows  of  the 
college  to  sequester  his  salary.  They  answer  that  they  have 
not  power  to  do  it  The  bishop  moved  the  court  to  know 
whether  he  might  compel  them  by  ecclesiastical  censures: 
By  Holt,  Chief  Justice : — If  a  prebendary  has  a  sole  body, 
the  bishop,  upon  a  levari  facias  of  his  ecclesiastical  goods, 
may  sequester  it ;  but  if  he  has  but  a  body  aggregate  with 
the  dean  and  chapter,  he  cannot  sequester  it.  In  this  case, 
the  profits  of  the  fellowship  are  but  casual  dividends,  in 
which  before  division  Warburton  has  no  interest,  so  that 
they  do  not  make  an  estate ;  and  it  seems  in  this  case 
Warburton  is  not  a  clerk  beneficed,  and  the  bishop  may 
return  that  he  has  no  ecclesiastical  goods.  See,  however, 
the  case  of  Grenfell  v.  Dean,  §*c.  of  Windsor  (i),  and  post 

By  the  Articuli  Cleri,  9  Edw.  2,  st.  1,  c.  9,  it  is  com-  Distresses  not 
plained,  that  "  The  king's  officers,  as  sheriffs  and  other,  do  *J  be  taken  in 
enter  into  the  fees  of  the  church  to  take  distresses,  and  ^J^     the 
sometimes  they  take  the  parson's  beasts  in  the  king's 
highway,  where  they  have  nothing  but  the  land  belonging 
to  the  church."     Answer : — w  The  king's  pleasure  is,  that 
from  henceforth  such  distresses  shall  neither  be  taken  in 
the  king's  highway,  nor  in  the  fees  wherewith  churches  in 
times  past  have  been  endowed ;  nevertheless,  he  willeth 
distresses  to  be  taken  in  possessions  of  the  church  newly   * 
purchased  by  ecclesiastical  persons." 

Fees  of  the  Church.] — That  is,  lands  belonging  to  the 
church  (A). 

Parsons.! — Here  parsons  (rectores)  be  named  but  for 
example ;  for  this  law  extends  to  other  ecclesiastical  per- 
sons (/). 

From  henceforth  such  Distresses  shall  not  be  taken .] — 
Notwithstanding  that  the  king's  officers,  as  sheriffs  and 
others,  are  mentioned  in  the  complaining  part,  yet  Lord 
Coke  says,  this  law  binds  not  the  king,  when  he  is  party, 


(/)2Inst.4.  (0  2Beav.  544. 

ils.  332.  (h)  Lind.  268. 

Raym.  265 ;   1  Salk.         (7)  2  Inst  627. 

SS2 


(g)  1  Wils.  332.  (k)  Lind.  268. 

(h)  Ld.  Raym 
320 ;  2  Inst.  4. 
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for  any  debt  or  duty  due  unto  him,  because  the  distress  or 
other  process  for  the  king  is  not  expressly  named  (in  the 
enacting  part),  but  distresses  generally.  And  this  appears, 
he  says,  by  a  book  case  (m) :  A  prior  brought  a  bill  of  tres- 
pass against  the  sheriff  for  entering  into  his  sanctuary,  that 
is,  within  the  circuit  of  the  site  of  his  priory,  and  taking 
away  his  beasts.  The  defendant  said,  mat  he  was  sheriff* 
and  that  the  prior  lost  issues  in  the  Court  of  Common 
Pleas,  and  a  writ  issued  to  him  to  levy  the  issues,  and  that 
he  entered  into  the  sanctuary  because  he  could  not  find  a 
distress  without.  Whereupon  the  plaintiff  demurred,  and 
judgment  was  given  against  the  plaintiff.  Which  proves 
that  the  sheriff  in  that  case  could  not  have  returned,  upon 
the  process  to  him  directed,  that  he  is  a  clerk  beneficed 
having  no  lay  fee  (n).  Nevertheless,  the  words  are,  that 
such  distresses  (quod  districtiones  hujusmodt)  shall  not 
be  taken,  which  manifestly  refer  to  the  complaint  pre- 
ceding. 

Shall  neither  be  taken.'] — And  if  they  be  taken,  the 
party  aggrieved  may  have  a  writ  for  his  relief  (*). 

Have  been  endowed  J] — This  is  to  be  taken  in  a  large 
sense,  for  here  the  fees  that  they  have  by  reason  of  their 
foundation,  or  by  reason  of  their  dotation  or  endowment, 
are  included  ( p). 

Endowed*] — The  possessions  of  the  church  are  the  en- 
dowment of  the  church,  and  they  are  accounted  as  tenants 
in  dower  (q). 

Possessions  of  the  Church  newly  purchased  by  Eccle- 
siastical Persons.]  — Concerning  tasks,  tenths  and  fifteenths 
granted  by  parliament  to  the  kmg,  the  possessions  of  eccle- 
siastical persons,  which  they  acquired  since  the  20  Edw.  1, 
either  by  purchase  or  act  in  law,  were  chargeable  there- 
unto ;  but  those  which  they  had  at  that  time  were  not 
charged  therewith.  And  the  reason  thereof  was  this : — 
The  pope  (after  the  example  of  the  high  priest  among  the 
Jews,  who  had  of  the  Levites  the  tenth  part  of  the  tithe), 
claimed  by  pretext  thereof  a  yearly  tenth  part  of  the  value 
of  all  ecclesiastical  livings.  This  portion  or  tribute  was  by 
#  ordinance  yielded  to  the  pope  in  20  Edw.  1,  and  a  valua- 

tion then  made  of  the  ecclesiastical  livings  within  this 
realm,  to  the  end  the  pope  might. know,  and  be  answered 
of  that  yearly  revenue,  so  as  the  ecclesiastical  livings, 
chargeable  with  that  tenth  (which  was  called  spiritual)  to 

■ 

(m)  27  Ass.  p.  66.  (p)  2  Inst  627. 

(n)  2  Inst  627.  (q)   Ibid, 

(o)  Gibs.  15. 
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the  pope,  were  not  chargeable  with  the  temporal  tenths  or 
fifteenths  granted  to  the  king  in  parliament,  lest  they 
should  be  doubly  charged ;  but  their  possessions  acquired 
after  that  taxation  were  liable  to  the  temporal  tenths  or 
fifteenths,  because  they  were  not  charged  to  the  other  (r). 

Newly  purchased."] — In  which  the  temporal  lords  had  a 
right  of  distraining,  which  right  they  ought  not  to  lose,  by 
the  possessions  coming  into  the  hands  01  ecclesiastical  per- 
sons. For  where  any  burden  real  lies  upon  any  land  or 
place,  the  thing  itself  passes  with  its  burden  (*). 

Purchased.'] — Either  to  their  own  use,  or  to  the  use  of 
church  (t). 

If  any  ecclesiastical  person  acknowledge  a  statute  mer-  Shall  Dot  be 
chant  or  statute  staple,  or  a  recognizance  in  the  nature  of  takcn  on  a 
a  statute  staple ;  his  body  shall  not  be  taken  by  force  of  chart  or'sUple. 
any  process  thereupon  (m). 


Sect.  4. — Freedom  from  Tolls,  Sfc. 

Amongst  the  Saxons,  the  lands  of  the  clergy  (x)  were  Free  from 
charged  to  castles,  bridges  and  expeditions  (y  ).  tolls  and  otlier 

But  after  the  introduction  of  the  Bomish  canon  law,  £*T?n  wbe 

,1  ■•  ,    .      -i  . .  '  common  law. 

they  obtained  exemptions. 

And  Lord  Coke  says,  that  ecclesiastical  persons  ought 
to  be  quit  and  discharged  of  tolls  and  customs,  avirage, 
pontage,  paviage,  and  the  like,  for  their  ecclesiastical 
goods;  and  if  tney  be  molested  therefore,  they  may  have 
a  writ  for  their  discharge  (z). 

Which  writ  they  may  have  out  of  the  Chancery,  made 
of  course  without  petition  or  motion,  directed  to  the  party 
that  distrains  or  disturbs  them  for  any  of  these  things, 
commanding  them  to  desist;  and  if  such  writ  be  not 
obeyed,  the  cursitor  of  course  used  to  make  out  an 
alias  and  pluries,  and  if  none  of  these  were  obeyed,  an 
attachment  to  arrest  the  party,  and  detain  him  till  he 
obey  (a). 

But  this  and  the  like  are  always  to  be  understood  with 
this  exception,  viz.  provided  that  no  act  of  parliament  has 
ordered  otherwise. 

(r)  2  Inst.  627.  respect  of  their  manses  or  glebes. 

(*)  Lind.  268.  Gibson  v.  Forbes,  1  H.  L.  Ca. 


(0  Lind.  261.  pt  1,  p.  106. 

(t*)  2  Inst  4.  (y)  Wake's  State  oft* 

(x)  The  clergy   of  Scotland  (z)  2  Inst  3. 

are  not  liable  to  be  assessed  or  (a)  Degge,  p.  1,  c.  11. 

rated  for  the  relief  of  the  poor  in 
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Not  freed  Anciently,  indeed,  it  was  holden,  that  clergymen  are  not 

from  general  to  be  burdened  in  the  general  charges  with  the  laity  of 
acJri^Jf  this  realm,  neither  to  be  troubled  or  incumbered,  unless 
lijunent.  they  be  specially  named  and  expressly  charged  by  some 

statute  (b\ 

Thus  Dr.  Godolphin  observes,  that  the  statute  of  hue 
and  cry  charges  the  inhabitants  and  resiants,  but  it  has 
never  been  taken,  says  he,  that  parsons  and  vicars  are  in- 
cluded, or  shall  be  contributory  m  robberies.  In  the  same 
statute  are  watchings,  yet  the  clergy  thereby  are  never 
charged.  The  statute  for  highways  charged  every  house- 
holder, yet  this  has  never  been  taken  by  usage  to  charge 
the  clergy.  Also,  the  charge  of  gaols,  the  act  says  all 
resiants  shall  pay ;  yet  have  the  clergy  never  been  charged. 
Thus,  where  the  bridge  act  says,  all  inhabitants  shall  be 
assessed,  it  must  mean  only  all  such  only  as  are  charge- 
able to  pontage  (c). 

But  now  the  contrary  doctrine  prevails,  that  clergymen 
are  liable  to  all  charges  by  act  of  parliament,  unless  they 
are  specially  exempted. 

Thus  they  are,  both  in  respect  of  their  tithes  and  glebes, 
liable  to  contribute  to  watch  and  ward  and  to  the  repair  of 
the  highways,  and  may  be  rated  or  taxed  by  the  commis- 
sioners of  sewers ;  they,  as  well  as  laymen,  are  chargeable 
to  the  poor  maimed  soldiers  or  poor  prisoners,  and  county 
rates,  and  shall  contribute  towards  satisfying  for  a  robbery 
committed  within  the  hundred,  and  all  other  public  charges 
imposed  by  act  of  parliament.  And  this  has  been  resolved 
upon  debate,  as  Hale,  Chief  Justice,  said,  before  all  the 
judges  (27  Car.  %),  in  the  case  of  Webb  v.  Batchelor  (rf). 
And  particularly  in  the  case  of  bridges,  the  statute 
22  Hen.  8,  c.  5,  says,  the  justices  of  the  peace  shall  assess 
every  inhabitant  towards  their  repair ;  by  which  words, 
every  inhabitant,  Lord  Coke  says,  all  privileges  of  exemp- 
tions or  discharges  whatsoever  from  contribution  (if  any 
were)  are  taken  away,  although  the  exemption  were  by  act 
of  parliament  (e). 

And  in  respect  of  the  highways,  where  the  statutes  direct 
that  the  parishioners  of  every  parish  shall  repair,  Mr, 
Hawkins  observes  thereupon,  that  persons  in  holy  orders 
are  within  the  purview  of  these  statutes  in  respect  of  their 
spiritual  possessions,  as  much  as  any  other  persons  what- 
soever, in  respect  of  any  other  possessions,  for  the  words 


(b)  God.  Rep.  194.  476 ;  1  Ventr.  273 ;  2  Lev.  139. 

c)  God.  Rep.  194,  5.  (e)  2  Inst.  704. 

)  Wats.  ch.  40 ;  3  Keb.  255, 
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are  general,  and  there  is  no  kind  of  intimation  that 
any  particular  persons  shall  be  exempted  more  than 
others  (f). 

The  clergy  are  exempted  from  paying  toll  at  turnpike  Turnpikes. 
gates  when  on  parochial  duly  (g). 


Sect.  5. — As  to  Sermons. 

The  degree  of  protection  which  the  law  affords  to  clergy- 
men with  respect  to  the  preaching,  not  the  publishing,  of 
sermons,  and  the  administration  of  private,  not  parochial, 
charities  within  their  parish,  was  much  discussed  in  the 
year  1846  in  the  case  of Gather  cole  v.  Miall  (A).  With  re-  Qathercole  t. 
spect  to  the  latter  point,  the  Barons  of  the  Exchequer  were  Miall. 
all  of  opinion,  to  use  the  language  of  Chief  Baron  Pollock, 
"  That  a  parochial  charity,  with  the  vicar  at  the  head  of 
it,  among  other  persons  in  the  parish,  not  for  parochial 
purposes,  but  for  some  exclusive  purpose,  with  reference 
either  to  religious  opinion  or  to  anything  else,  is  a  private 
matter,  and  is  not  open  to  what  may  be  called  licentious 
comment  as  opposed  to  a  comment  that  must  be  based  in 
truth  "  (t). 

And  Baron  Alderson  said :  S€  That  even  if  preached 
sermons  were  within  the  limits  of  the  ordinary  rule  which 
governs  the  criticism  upon  public  acts  of  individuals,  that 
position  would  not  affect  his  administration  of  a  private 
charily  within  his  parish. 

"  It  is  no  part,"  said  the  learned  Baron, "  of  his  peculiar 
ministerial  duty  to  have  a  clothing  club,  though  it  is  a 
very  proper  thing  for  him  or  any  other  charitable  man 
to  do.  1  am  at  a  loss  to  see  how  his  case  differs  from 
that  of  any  other  individual  who  chooses  to  institute  a 
private  charity  within  particular  limits.  If  so,  then  the 
criticism  and  observations  which  are  to  be  made  upon  him 
are  the  criticism  and  observations  which  are  to  be  made 
upon  any  other  private  individual,  and  are  to  be  judged  by 
the  same  rules  and  subject  to  the  same  limits." 

But  with  respect  to  sermons  preached  and  not  published 
the  opinion  of  Baron  Parke  (Lord  Wensleydale)  was  thus 
expressed  to  the  jury,  and  he  appears  to  have  retained  the 
opinion  when  the  matter  was  discussed  in  Banc,  that  a 

(/)  1  Haw.  204.  and  post  Brunshill  v.  Watson,  3  L.  R., 

(g)  The  Turnpike  Acts    are,  Q.  B.  418. 
3  Geo.  4,  c.  126 ;  1  &  2  WilL  4,         (h)  15  M.  &  W.  319 ;  10  Jur. 

c.  25.    See  Temple  v.  Dickinson,  337. 

1  EL  &  El.  34 ;  5  Jar.,  N.  S.         (t)   See  Kelly  v.  Tinting.    1 

363 ;  p.  583,  supra.   Bat  see  also  L.  R.,  Q.  B.  699 ;  12  Jar.,  N.  S. 
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sermon  preached  by  a  clergyman  to  his  parishioners,  unless 
he  published  it  and  thereby  offered  it  as  a  subject  for 
general  criticism  like  any  other  literary  work,  could  not  be 
considered  as  the  public  act  of  a  public  servant  on  which 
every  one  had  a  right  to  comment  C.  B.  Pollock  agreed 
with  this  view,  and  said :  "  My  opinion  goes  entirely 
along  with  the  intimation  of  opinion  that  iell  from  my 
Brother  Parke  at  the  trial.  I  think  a  sermon  preached 
to  a  congregation  may  undoubtedly  be  made  the  subject 
of  a  comment,  but  you  must  not  put  into  the  mouth  of  the 
pastor  language  that  he  did  not  use,  or  make  any  comment 
upon  what  he  did  use,  or  was  supposed  to  use,  that  does 
not  fairly  arise  out  of  the  truth.  I  think  you  are  fettered, 
with  respect  to  a  sermon  preached  to  a  congregation,  just 
as  you  would  be  fettered  with  respect  to  any  other  matter 
on  which  you  have  a  right  to  comment,  but  on  which  you 
must  comment  with  truth  and  with  justice." 

Baron  Alderson  doubted,  and  Baron  Rolfe  (Lord  Cran- 
worth)  was  of  a  contrary  opinion,  and  thought  that  com- 
ments on  sermons  would  come  within  the  category  of  public 
acts. 

It  appears  to  me  that  this  is  the  opinion  which  would 
probably  prevail  if  this  question  was  to  undergo  a  fresh 
discussion. 


\ 


May  not  sit  in 
House  of 
Commons. 


Sect.  6. — Miscellaneous  Points. 

Ineligibility  to  the  House  of  Commons  (k)  is  perhaps 
not  a  privilege ;  but  I  will  mention  here  that  it  was  a 
much  controverted  question  whether  before  the  passing  of 
41  Geo.  3,  c.  63,  s.  4,  clerks  in  holy  orders  were  eligible 
for  a  seat  in  the  House  of  Commons. 

It  is  remarkable  that  Coke  («),  Chief  Baron  Gilbert  (A), 
and  Blackstone  (Z),  pronounced  them  ineligible  because  they 


(h)  Vide  post,  Convocation. 

(i)   4  Inst.  47. 

(Jc)  A  Treatise  on  the  Court 
of  Exchequer,  pp.  47—60. 

(/)  1  Coram.  175.  "Next, as 
to  the  qualification  of  persons  to 
be  elected  members  of  the  House 
of  Commons.  Some  of  these  de- 
pend upon  the  law  and  custom 
of  parliament  declared  by  the 
House  of  Commons,  others  upon 
certain  statutes.  And  from  these 


it  appears,  (1)  that  they  must  not 
be  aliens  born  or  minors ;  (2)  that 
they  must  not  be  of  the  twelve 
judges,*  because  they  sit  in  the 
lords'  house  ;  nor  of  the  clergy,-f 
for  thev  sit  in  the  convocation." 
Mr.  (afterwards  judge)  Coleridge 
makes  this  note  to  his  edition 
of  Blackstone  :  "  There  is  great 
reason  to  doubt  whether  this  was 
correctly  laid  down  at  the  time 
it  was  written,  and  at  all  events 


*  Comm.  Journ.,  9th  Nov.  1605. 

t  Comm.  Journ.,  13th  Oct.1553,  8th  Feb.  1620,  17th  Jan.  1661. 
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sat  in  convocation.  This  reason  is  certainly  not  satisfac- 
tory; nevertheless  both  houses  of  Parliament  in  Henry  the 
Eighth's  time,  by  a  joint  committee,  appear  to  have  given 
this  reason  for  the  ineligibility-  of  clerks  in  holy  orders  to 
be  members  of  the  House  of  Commons  (m). 

But  in  1801  the  statute  was  passed  "to  remove  all  41  Geo. 3, c. 63. 
doubts  relative  to  the  eligibility  of  persons  in  holy  orders 
to  sit  in  the  Commons  House  of  Parliament,"  and  thereby 
not  only  Home  Tooke,  who  being  in  priest's  orders  had 
been  returned  for  Old  Sarum,  and  was  a  candidate  for 
Westminster  in  the  next  Parliament,  was  rendered  ineli- 

fible ;  but  deacons,  one  of  which  order  then  sat  in  the 
ouse  (w),  were  put  in  the  same  category. 
This  statute  was  the  41  Geo.  3,  c.  63.     It  was  en- 
titled "An  Act  to    remove  doubts    respecting  the  eligi- 
bility of  persons  in  holy  orders  to  sit  in  the  House  of  Com- 


mons. 


The  preamble  recites :  "  Whereas  it  is  expedient  to  re-  No  j>erson, 
move  doubts  which  have  arisen  respecting  the  eligibility  of  ordained  a 
persons  in  holy  orders  to  sit  in  the  House  of  Commons,  deaoon°or 
and  also  to  make  effectual  provision  for  excluding  them  being  a  minis- 
from  sitting  therein  ;"  and  proceeds  to  enact  as  follows : —  *?*  of  ^ef 

Sect.  1.  "No  person  having  been  ordained  to  the  office  scoUand\  shall 
of  priest  or  deacon,  or  being  a  minister  of  the  Church  of  be  capable  of 
Scotland,  is  or  shall  be  capable  of  being  elected  to  serve  ^g  e1!fcte? 
in  parliament  as  a  member  of  the  House  of  Commons."      thcTHoafle  of 

Sect.  2.  "  If  any  person,  having  been  ordained  to  the  Commons. 
office  of  priest  or  deacon,  or  being  a  minister  of  the  Church  Tb®  election 
of  Scotland,  shall  hereafter  be  elected  to  serve  in  parlia-  ^St^^ 
ment  as  aforesaid,  such  election  and  return  shall  be  void ;  and  if  any 
and  that  if  any  person,  being  elected  to  serve  in  parlia-  person  after 
ment  as  a  member  of  the  House  of  Commons,  shall,  after  g^f  ^0" 
his  election,  be  ordained  to  the  office  of  priest  or  deacon,  dained  a  priest, 
or  become  a  minister  of  the  Church  of  Scotland,  then  and  &c-  be  shall 
in  such  case  the  seat  of  such  person  shall  immediately  yacate  ™ 8eat 
become  void ;  and  if  any  such  person  shall,  in  any  of  the  Penalty  for 
aforesaid  cases,  presume  to  sit  or  vote  as  a  member  of  sit^ngor 
the  House  of  Commons,  he  shall  forfeit  the  sum  of  five  Ja»°gmeit  er 
hundred  pounds  for  every  day  in  which  he  shall  sit  or  vote 


this  reason  is  a  very  unsatis- 
factory one — it  would  not  apply 
to  unbeneficed  clergymen,  and 
might  be  used  with  equal  force 
to  exclude  bishops  from  the 
House  of  Lords." 

(m)  The  Rights  of  an  Eng. 
Convoc.  Atterbury,  p.  71. 


(n)  He  had  been  pronounced 
eligible  by  a  committee  Feb.  24, 
1785  (40  Journ.  561).  See '2 
Luder's  Election  Cases,  case  of 
the  Borough  of  Newport,  269, 
and  the  learned  notes  of  the 
editor.  This  case  exhausts  the 
law  before  the  statute. 
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Elections 
before  the 
passing  of  this 
act  not  to  be 
void. 


What  proof 
shall  be 
necessary. 


May  not  be 

aldermen  or 
town  coun- 
cillors. 


Clerical  Dis- 
abilities Act, 
1870. 


General  law. 


Relation 
between  clerk 
and  ordinary. 


in  the  said  house,  to  any  person  or  persons  who  shall  sue 
for  the  same  in  any  of  his  Majesty's  courts  at  Westminster; 
and  the  money  so  forfeited  shall  be  recovered  by  the  person 
or  persons  so  suing,  with  full  costs  of  suit,  in  any  of  the  said 
courts,  by  any  action  of  debt,  bill,  plaint  or  information,  in 
which  no  essoign,  privilege,  protection  or  wager  of  law,  or 
more  than  one  imparlance,  shall  be  allowed;  and  ereiy 
person  against  whom  any  such  penalty  or  forfeiture  shall 
be  recovered  by  virtue  of  this  act,  shall  be  from  thence- 
forth  incapable  of  taking,  holding  or  enjoying  any  bene- 
fice,  living  or  promotion  ecclesiastical,  and  of  taking, 
holding  or  enjoying  any  office  of  honour  or  profit  under 
his  Majesty,  his  heirs  or  successors:  provided  always, 
that  nothing  in  this  act  contained  shall  extend,  or 
be  construed  to  extend,  to  make  void  any  election  of  a 
person  to  serve  as  a  member  of  the  House  of  Commons, 
which  election  shall  have  taken  place  before  the  passing 
of  this  act"(o). 

Sect.  4.  "  Proof  of  the  celebration  of  divine  service, 
according  to  the  rites  of  the  Church  of  England  or  of 
the  Church  of  Scotland,  in  any  church  or  chapel  conse- 
crated or  set  apart  for  public  worship,  shall  be  deemed 
and  taken  to  be  primd  facie  evidence  of  the  feet  of  such 
person  having  been  ordained  to  the  office  of  a  priest  or 
deacon,  or  of  his  being  a  minister  of  the  Church  of  Scot- 
land, within  the  intent  and  meaning  of  this  act" 

By  5  &  6  Will.  4,  c.  76,  the  act  to  provide  for  the  regu- 
lation of  municipal  corporations,  sect  28,  "  No  person 
being  in  holy  orders  ....  shall  be  qualified  to  be  elected, 
or  to  be  a  councillor  of  any  such  borough,  or  an  alderman 
of  any  such  borough,"  as  m  the  act  mentioned. 

Both  this  act,  however,  and  41  Geo.  3,  c.  63,  are,  by 
The  Clerical  Disabilities  Act,  1870  (33  &  34  Vict  c.  91), 
repealed  as  to  such  persons  as  have,  under  the  provisions 
ot  this  act,  executed  a  deed  of  relinquishment  of  their 
clerical  profession,  and  thus  become,  in  the  eye  of  the 
secular  law,  laymen.  This  act  will  be  mentioned  at 
length  hereafter. 

The  law  which  guards  with  so  much  jealousy  the  prin- 
ciple, that  no  judicial  proceeding  can  be  valid  unless  it  has 
given  the  party  whom  it  affects  an  opportunity  of  being 
heard,  has  fully  extended  the  protection  of  that  principle  to 
the  relations  subsisting  between  the  clerk  and  his  ordinary 
— so  much  so  that  in  the  construction  of  a  statute,  which 


(o)  The  third  section  relates      which  actions  for  penalties  must 
to  the  limitation  of  time  within      be  brought. 
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enacted  "  that  whenever  it  shall  appear  to  the  satisfaction 
of  the  bishop,  either  of  his  own  knowledge^  or  upon  proof 
by  affidavit  laid  before  him,"  &c.,  that  duties  had  been  inade- 
quately performed,  the  bishop  might  appoint  a  curate,  it 
was  holden,  after  most  deliberate  consideration  by  Lord 
Lyndhurst  and  the  other  barons  of  the  Exchequer,  that 
the  words  imported  an  inquiry  with  intimation  to  the 
accused  partyf  opportunity  given  for  his  defence,  and  a 
judgment  after  hearing  him.  "  It  would  be  too  critical" 
(Lord  Lyndhurst  said^  "to  interpret  the  terms  'his  own 
knowledge'  to  mean  his  personal  knowledge"  (p). 

A  declaration  for  slander,  by  charging  a  clergyman  in  Slander, 
holy  orders  with  incontinency,  has  been  ruled  to  be  bad. 
The  declaration  ought  to  show  actual  damage,  or  that 
he  holds  some  office  or  employment  producing  temporal 
profit 

The  61st  section  of  the  Common  Law  Procedure  Act 
does  not  remedy  such  an  omission  (<p). 

(p)  Cap6lv.Child,2  Tyrwhitt,      164  ;  and  p.  574,  supra. 
689,  698,  704  (a.d.  1832).     See         (q)  Gallway  v.  Marshall,  23 
also  Poole's  case,  28  L.  J.,  Q.  B.      L.  J.,  N.  S.  (Ex.)  78. 
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PART  III. 

THE  CHURCH  IN  HER  RELATION  TO  THE 
GENERAL  LIFE  OF  HER  MEMBERS. 


Subjects  of 
this  part 


The  sacra- 
ments. 


CHAPTER  I. 

INTRODUCTORY. 

We  now  proceed  to  consider  the  offices  of  the  church  in 
her  relation  to  the  general  life  of  her  members,  clergy  and 
laity: — 

1.  The  Sacrament  of  Baptism. 

2.  The  Catechism,  that  is  to  say,  an  Instruction  to  be 

learned  of  every  Person  before  he  be  brought  to 
be  confirmed  by  the  Bishop. 

3.  The  Rite  of  Confirmation. 

4.  The  Sacrament  of  the  Lord's  Supper. 

5.  The  Discipline  of  Confession. 

6.  Marriage. 

7.  The  Churching  of  Women. 

8.  The  Office  for  the  Visitation  of  the  Sick. 

9.  The  Order  for  the  Burial  of  the  Dead. 
10.  The  Liturgy  and  Ritual. 

The  Sacraments. 

It  is  the  office  of  the  church  to  train  and  educate  men 
for  another  world.  She  begins  to  do  so  from  their  birth, 
and  continues  to  do  so  till  their  death. 

The  church  discharges  this  office,  and  effects  this  train- 
ing and  education,  by  me  administration  of  the  sacraments, 
properly  so  called  (a);  by  the  performance  of  holy  and 
sacramental  rites  on  the  most  important  occasions  oi  life ; 
and  by  continual  daily  worship,  as  well  as  by  special  ser- 
vices for  which  provision  is  made  in  her  Liturgy ;  also  by 
the  discipline  through  which  she  reclaims  erring  members 
and  enforces  penitence  for  sin. 


(a)  It  is  a  principle  of  the 
canon  law  that  the  sacrament  is 
not  to  be  repeated  on  account  of 
some  imperfection  in  the  admi- 
nistration of  it :  "in  talibus  non 


est  aliquid  iterandum,  sed  cautd 
supplendum  quod  incaute  fuerat 
praetermissum."  X.  1. 1,  t  xvi.  c.  1, 
De  Sacramentis  non  iterandis. 
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The  word  sacramentum  signified  in  its  general  meaning 
an  oath.  The  oath  of  allegiance  and  obedience  taken  by  the 
Roman  soldiers  was  called  "  sacramentum  militare."  The 
later  Fathers  of  the  church  applied  the  term  to  designate 
a  holy  mystery,  as  the  Greek  Fathers  used  the  term 
jxwtt^iov  (ft).  The  church  adopted  the  definition  of*  St. 
Augustine,  "invisibilis  gratia  visibilis  forma,  ut  eius 
similitudinem  generet  et  causa  existat"  (c).  The  English 
Church  expresses  most  clearly  the  Catholic  doctrine  de- 
fining a  sacrament  to  be  "  an  outward  visible  sign  of  an 
inward  spiritual  grace  given  unto  us,  ordained  by  Christ 
himself  as  a  means  whereby  we  receive  the  same,  and  a 
pledge  to  assure  us  thereof."  It  has  two  parts:  "the 
outward  visible  sign — the  inward  spiritual  grace." 

Upon  the  number  of  sacraments  the  different  branches  Number  of 
of  the  church  are  not  agreed.  The  modern  Roman  (rf)  and  sacraments. 
Greek  church  enumerate  seven: — (1.)  Baptismus,  ri 
fiavTio-fut.  (2.)  Confirmation  to  xgf<rfta.  (3.)  Eucha- 
ristia,  jj  defa  xoivcovfa,  rj  evvajwr/a,  to  xugtaxov  folirvov.  (4.) 
Pcenitentia,  ij  fteravofa.  (5.)  Extrema  unctzo,  to  Syiov 
IXaiov.  (6.)  Ordo>  >j  Isgaxrvvr),  ^eigorovla.  (7.)  Matrimo- 
nium,  6  yapog. 

The  doctrine  of  the  Church  of  England  is  thus  expressed  Doctrine  of 
in  her  thirty-fifth  Article : — "  There  are  two  sacraments  *£*  Church  of 
ordained  of  Christ  our  Lord  in  the  Gospel,  that  is  to  say,     ng 
baptism  and  the  supper  of  the  Lord." 

"  Those  five  commonly  called  sacraments,  that  is  to  say, 
confirmation,  penance,  orders,  matrimony  and  extreme 
unction,  are  not  to  be  counted  for  sacraments  of  the  Gospel, 
being  such  as  have  grown  partly  of  the  corrupt  following 
of  the  apostles,  partly  are  states  of  life  allowed  by  the 
Scriptures ;  but  yet  have  not  like  nature  of  sacraments 
with  baptism  and  the  Lord's  supper,  for  that  they  have  not 
any  visible  sign  or  ceremony  ordained  of  God." 


(b)  Cf.  Coloss.  i.  27  ;  Ephes.  i. 
9,  v.  32 ;  1  Tim.  iii.  16. 

(c)  "  Sacrificium  visibile,  invi- 
sibile  est  sacramentum,  id  est  sa- 
crum signum— sacramentum  est 
invisibilis  gratiee  visibilis  forma." 

•  Dist.  11,  c.  32. 

(cT)  Modern,  because  at  first 
baptism  and  the  Lord's  Supper 
were  the  only  sacraments  ;  after- 
wards the  chrisma  was  added. 
It  was  not  till  the  beginning  of 
the  twelfth  century  that  the 
number  of  sacraments  was  in- 
creased to  seven,  and  it  cannot 
be  said  to  have  received  papal 


authority  till  a.d.  1439.  Can.  84, 
c.  1,  qu.  1:  "  Sunt  autem  sacra- 
menta,  baptisma,  chrisma,  corpus 
et  sanguis  Christi ;  quae  ob  id 
sacramenta  dicuntur,  quia  sub 
tegumento  corporalium  rerum, 
virtus  divina  secretins  salutem 
eorundem  sacramentorum  ope- 
ratur."  Concil.  Trident.  Sess. 
VII.  Can.  1,  De  Sacrament,  in 
gen.,  anathematizes  all  who  deny 
that  seven  sacraments  were  in- 
stituted by  our  Lord.  Cf.  Eich- 
horn,  II.  262 ;  Muller,  Lexicon 
des  Kirchenrechts,  tit.  "Sakra- 
mente." 
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Doctrine  of  And  in  her  catechism  she  says,  that  Christ  ordained  in 

the  Church  of   yg  church  two  sacraments  only  as  "generally  necessary 
England.  ^  g^y^o^"  baptism  and  the  supper  of  the  Lord ;  and  in 

one  of  her  homilies  she  says,  "  You  shall  hear  how  many 
sacraments  there  be  that  were  instituted  by  our  Saviour 
Christ,  and  are  to  be  continued  and  received  of  every 
Christian  in  due  time  and  order,  and  for  such  purpose  as 
our  Saviour  Christ  willed  them  to  be  received.  And  as 
for  the  number  of  them,  if  they  should  be  considered 
according  to  the  exact  signification  of  a  sacrament,  namely, 
for  the  visible  signs  expressly  commanded  in  the  New 
Testament,  whereunto  is  annexed  the  promise  of  free  for- 
giveness of  our  sins,  and  of  our  holiness  and  joining  in 
Christ,  there  be  but  two,  namely,  baptism  and  the  supper 
of  the  Lord.  For  although  absolution  hath  the  promise 
of  forgiveness  of  sin,  yet  by  the  express  word  of  the  New 
Testament  it  hath  not  this  promise  annexed  and  tied  to 
.  the  visible  sign,  which  is  imposition  of  hands.  For  this 
visible  sign — I  mean  laying  on  of  hands— is  not  expressly 
commanded  in  the  New  Testament  to  be  used  in  absolu- 
tion as  the  visible  signs  in  baptism  and  the  Lord's  supper 
are :  and  therefore  absolution  is  no  such  sacrament  as  bap- 
tism and  the  communion  are.  And  though  the  ordering  of 
ministers  hath  this  visible  sign  and  promise,  yet  it  lades  the 
promise  of  remission  of  sin,  as  all  other  sacraments  besides 
the  two  above  named  do.  Therefore  neither  it,  nor  any  other 
sacrament  else,  be  such  sacraments  as  baptism  and  com- 
munion are.  But  in  a  general  acception,  the  name  of  a  sacra- 
ment may  be  attributed  to  any  thing,  whereby  an  holy  thing 
is  signified.  In  which  understanding  of  the  word  the 
ancient  writers  have  given  this  name,  not  only  to  the  other 
five,  commonly  of  late  years  taken  and  used  for  supplying 
of  the  number  of  the  seven  sacraments,  but  also  to  divers 
and  sundry  other  ceremonies,  as  to  oil,  washing  of  feet 
and  such  like,  not  meaning  thereby  to  repute  them  as 
sacraments  in  the  same  signification  that  the  two  fore- 
named  sacraments  are.  And  therefore,  St.  Augustine, 
weighing  the  true  signification  and  the  exact  meaning  of 
the  word,  writing  to  Januarius,  and  also  in  the  Third 
Book  of  Christian  Doctrine,  affirmeth  that  the  sacraments 
of  the  Christians,  as  they  are  most  excellent  in  significa- 
tion, so  are  they  most  few  in  number ;  and  in  both  places 
maketh  mention  expressly  of  two,  the  sacrament  of  bap- 
tism and  the  supper  of  the  Lord.  And  although  there 
are  retained  by  the  order  of  the  Church  of  England,  besides 
these  two,  certain  other  rites  and  ceremonies  about  the  in- 
stitution of  ministers  in  the  church,  matrimony,  confirma- 
tion of  children,  by  examining  them  of  their  knowledge 
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€t  in  the  articles  of  the  faith,  and  joining  thereto  the  prayers 
of  the  church  for  them,  and  likewise  for  the  visitation  of 
the  sick ;  yet  no  man  ought  to  take  these  for  sacraments 
in  such  signification  and  meaning  as  the  sacraments  of 
baptism  and  the  Lord's  supper  are ;  but  either  for  godly 
states  of  life,  necessary  in  Christ's  church,  and  therefore 
worthy  to  be  set  forth  by  public  action  and  solemnity  by 
the  ministry  of  the  church,  or  else  judged  to  be  such 
ordinances  as  may  make  for  the  instruction,  comfort  and 
edification  of  Christ's  Church  "  (e). 

(e)  Homily — Common  Prayer      ministered  in  a  Tongue  that  is 
ana  Sacraments  ought  to  be  ad-      understood  of  the  Hearers. 
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CHAPTER  II. 


BAPTISM. 


Sect.  1. — Administration  of  the  Rite. 
2. — Registration  of  Baptism. 
3. — No  Fee  for  Baptism. 


Form  of  the 
rite. 


Baptism  of 
infants. 


Pnblic  bap- 
tism. 


Sect.  1. — Administration  of  the  Rite. 

The  entrance  into  the  church  is  through  the  sacrament 
of  baptism.  Wheatly  remarks  that,  "  As  to  the  form  of 
baptism,  our  Saviour  only  instituted  the  essential  parte  °* 
it,  viz.,  that  it  should  be  performed  by  a  proper  minister 
with  water,  in  the  name  of  the  Father,  Son  and  Holy 
Ghost  (a).  But  as  for  the  rites  and  circumstances  of  the 
administration  of  it,  he  left  them  to  the  determination  of 
the  apostles  and  the  church.  Yet  without  doubt  a  form 
of  baptism  was  very  early  agreed  upon,  because  almost  all 
churches  in  the  world  do  administer  it  much  after  the  same 
manner.  The  latter  ages  indeed  had  made  some  super- 
fluous additions,  but  our  Reformers  removed  them,  and  re- 
stored this  office  to  a  nearer  resemblance  of  the  ancient 
model  than  any  other  church  can  show.  We  have  now 
three  several  offices  in  our  Liturgy,  viz.,  one  for  public 
baptism  of  infants  in  the  church,  another  for  private 
baptism  of  children  in  houses,  and  a  third  for  such  as  are 
of  riper  years  and  able  to  answer  for  themselves  (&)." 

Art.  27.  The  baptism  of  young  children  is  any  wise  to 
be  retained  in  the  cnurch,  as  most  agreeable  witn  the  in- 
stitution of  Christ." 

"  Rubr.  st  The  curates  of  every  parish  shall  often  ad- 
monish the  people  that  they  defer  not  the  baptism  of  their 
children  longer  than  the  first  or  second  Sunday  next  after 
their  birth,  or  other  holiday  falling  between ;  unless  upon 
a  great  and  reasonable  cause,  to  be  approved  by  the 
curate" 

At  first  baptism  was  administered  publicly,  as  occasion 
served,  by  rivers ;  afterwards  the  baptistery  was  built,  at 
the  entrance  of  the  church  or  very  near  it,  which  had  a 

(a)  Matth.  xxviii.  19. 

(b)  Wheatly  on  the  Common  Prayer,  306. 
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large  bason  in  it  that  held  the  persons  to  be  baptized,  and  Public  bap- 
they  went  down  by  steps  into  it.     Afterwards,  when  im-  tism' 
mersion  came  to  be  disused,  fonts  were  set  up  at  the 
entrance  of  churches  (c).     But  our  church  still  contem- 
plates immersion  as  the  usual  course. 

Our  provincial  constitutions  require  that  there  shall  be  a 
font  of  stone,  or  other  competent  material,  in  every  church,    * 
which  shall  be  decently  covered  and  kept,  and  not  con- 
verted to  other  uses(d). 

And  by  Can.  81  of  1603,  "  There  shall  be  a  font  of  stone 
in  every  church  and  chapel  where  baptism  is  to  be  minis- 
tered ;  the  same  to  be  set  in  the  ancient  usual  places,  in 
which  only  font  the  minister  shall  baptize  publicly. " 

Rubr.  u  The  people  are  to  be  admonished  that  it  is  When, 
most  convenient  that  baptism  shall  not  be  administered 
but  upon  Sundays  and  other  holidays,  when  the  most 
number  of  people  come  together ;  as  well  for  that  the  con- 
gregation there  present  may  testily  the  receiving  of  them 
that  be  newly  baptized  into  the  number  of  Christ's  church, 
as  also  because  in  the  baptism  of  infants  every  man  pre- 
sent may  be  put  in  remembrance  of  his  own  profession 
made  to  God  in  his  baptism.  Nevertheless,  it  necessity 
so  require,  children  may  be  baptized  upon  any  other  day." 

And  by  Can.  68,  "  No  minister  shall  refuse  or  delay  to  Minister  not  to 
christen  any  child  according  to  the  form  of  the  Book  of  del*y* 
Common  Prayer,  that  is  brought  to  the  church  to  him 
upon  Sundays  and  holidays  to  be  christened  (convenient 
warning  being  given  him  thereof  before).  And  if  he 
shall  refuse  so  to  do,  he  shall  be  suspended,  by  the  bishop 
of  the  diocese,  from  his  ministry  by  the  spa**  of  three 
months." 

Rubr.  "  When  there  are  children  to  be  baptized,  the  Previous 
parents  shall  give  knowledge  thereof  over  night,  or  in  the  notic«- 
morning  before  the  beginning  of  morning  prayer,  to  the 
curate." 

Rubr.  **  There  shall  be  for  every  male  child  to  be  bap-  Godfathers, 
tized,  two  godfathers  and  one  godmother ;  and  for  every 
female,  one  godfather  and  two  godmothers." 

Can.  29.  "  No  parent  shall  be  urged  to  be  present,  nor 
be  admitted  to  answer  as  godfather  for  his  own  child ;  nor 
any  godfather  or  godmother  shall  be  suffered  to  make  any 
other  answer  or  speech  than  by  the  Book  of  Common 
Prayer  is  prescribed  in  that  behalf.  Neither  shall  any 
person  be  admitted  godfather  or  godmother  to  any  child 
at  christening  or  confirmation,  before  the  said  person  so 
undertaking  hath  received  the  holy  communion. 

(c)  1  Still.  Eccl.  Cases,  146.  (d)  Edmund,  Lind.  241. 

P.      VOL.  I.  T  T 
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New  canon. 


At  what  time 
to  attend. 


Office. 


Naming  the 
child. 


Dipping. 


Cross. 


In  1865  the  convocation  of  the  province  of  Canter- 
bury, with  the  royal  licence,  framed  a  new  canon,  which 
repealed  the  prohibition  to  parents  of  being  godparents 
to  their  children.  This  canon  has,  however,  never  been 
ratified  by  the  crown ;  and  no  such  canon  was  passed  by 
the  York  convocation  (A). 

Rubr.  "  And  the  godfathers  and  godmothers,  and  the 
people  with  die  children,  must  be  ready  at  the  font,  either 
immediately  after  the  last  lesson  at  morning  prayer,  or 
else  immediately  after  the  last  lesson  at  evening  prayer, 
as  the  curate  by  his  discretion  shall  appoint" 

Rubr.  "  And  the  priest  coining  to  the  font,  which  is 
then  to  be  filled  with  pure  water,  shall  perform  the  office 
of  public  baptism." 

Note,  the  questions  in  the  office  of  the  2nd  Edw.  6, 
Dost  thou  renounce^  and  so  on,  were  put  to  the  child,  and 
not  to  the  godfathers  and  godmothers ;  which  (with  all  due 
submission)  seems  more  applicable  to  the  end  of  the  insti- 
tution ;  besides  that  it  is  not  consistent  (as  it  seems)  with 
the  propriety  of  language,  to  say  to  three  persons  collec- 
tively, Dost  thou  in  the  name  of  this  child  do  this  or  that? 
But  it  seems  to  be  more  inconsistent  to  say  to  the  child, 
Dost  thou  in  the  name  of  this  child  f  The  expression, 
Dost  thou,  may  apply  to  the  sponsors  individually. 

By  a  constitution  of  Archbishop  Peccham,  "  The 
ministers  shall  take  care  not  to  permit  wanton  names, 
which  being  pronounced  do  sound  to  lasciviousness,  to  be 
given  to  children  baptized,  especially  of  the  female  sex ; 
and  if  otherwise  it  be  done,  the  same  shall  be  changed  by 
the  bishop  at  confirmation" (t). 

Rubr.  "  The  priest,  taking  the  child  into  his  hands, 
shall  say  to  the  godfathers  and  godmothers,  Name  this 
child ;  and  then  naming  it  after  them  (if  they  shall  certify 
him  that  the  child  may  well  endure  it)  he  shall  dip  it  in 
the  water  discreetly  and  warily,  saying,  N.  I  baptize  thee, 
in  the  name  of  the  Father,  and  of  the  Son,  and  of  the  Holy 
Ghost." 

This  was  according  to  ancient  usage. 

"  But  if  they  certify  that  the  child  is  weak,  it  shall 
suffice  to  pour  water  upon  it"  (A). 

The  dipping  by  the  office  of  the  2  Edw.  6  was  not  all 
over;  but  they  first  dipped  the  right  side,  then  the  left, 
then  the  face  towards  the  font. 

Rubr.  "  Then  the  minister  shall  sign  the  child  with  the 

(M  Vide     post,      "Convoca-      firmation." 
tion.  (k)  Johns,  a.d.  1281,  nam.  3. 

(t)  Lind.  245,  vide  poet,  "  Con- 
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is: 


sign  of  the  cross."     And  to  take  away  all  scruple  concern- 
ing the  same,  the  true  explication  thereof,  and  the  just 
reasons  for  the  retaining  of  this  ceremony,  are  set  forth  in 
^  the  thirtieth  canon. 

*  The  substance  of  which  canon  is :  That  the  first  Chris- 
*'              tians  gloried  in  the  cross  of  Christ;  that  the  scripture 

doth  set  forth  our  whole  redemption  under  the  name 
J*  of  the  cross ;  that  the  sign  of  the  cross  was  used  by  the 

**  first  Christians  in  all  their  actions,  and  especially  in  the 

%}  baptizing  of  their  children ;  that  the  abuse  of  it  by  the 

f  Church  of  Rome  doth  not  take  away  the  lawful  use  of  it ; 

that  the  same  hath  been  approved  by  the  reformed  divines, 
ft'  with  sufficient  cautions  nevertheless  against  superstition 

J*1  in  the  use  of  it,  as,  that  it  is  no  part  of  the  substance  of 

this  sacrament,  and  that  the  infant  baptized  is  by  virtue 
&;  of  baptism,  before  it  be  signed  with  the  sign  of  the  cross, 

¥  received  into  the  congregation  of  Christ's  flock  as  a  per- 

*  feet  member  thereof,  and  not  by  any  power  ascribed  to  the 
,i>  sign  of  the  cross ;  and  therefore  that  the  same  being 
**  purged  from  all  popish  superstition  and  error,  and  reduced 
9*               to  its  primary  institution  upon  those  rules  of  doctrine  con- 

*  cerning  things  indifferent  which  are  consonant  to  the  word 
)i  of  God  and  to  the  judgments  of  all  the  ancient  fathers, 
$  ought  to  be  retained  in  the  church,  considering  that 
$  things  of  themselves  indifferent  do  in  some  sort  alter  their 
p  natures  when  they  become  enjoined  or  prohibited  by  lawful 
j  5               authority. 

0  Rubr.  "  The  curates  of  every  parish  shall  often  warn  Private  bap- 

$  the  people  that  without  great  cause  and  necessity  they  ti8m- 

$  procure  not  their  children  to  be  baptized  at  home  in  their 

nouses." 
jj  Can.  69.   "  If  any  minister  being  duly,  without  any 

■0  manner  of  collusion,  informed  of  the  weakness  and  danger 

of  death  of  any  infant  unbaptized  in  bis  parish,  and  there- 
upon desired  to  go  or  come  to  the  place  where  the  said 


P  infant  remaineth,  to  baptize  the  same,  shall  either  wilfully 

^.i  refuse  so  to  do,  or  of  purpose  or  of  gross  negligence  shall 

so  defer  the  time,  as  when  he  might  conveniently  have 

resorted  to  the  place,  and  have  baptized  the  said  infant,  it 
1 1  dieth  through  such  his  default  unbaptized,  the  said  minister 

shall  be  suspended  for  three  months,  and  before  his  restitu- 
^  tion  shall  acknowledge  his  fault,  and  promise  before  his 

;i  ordinary  that  he  will  not  wittingly  incur  the  like  again. 

Provided  that  where  there  is  a  curate  or  a  substitute,  this 
\)  constitution  shall  not  extend  to  the  parson  or  vicar  himself, 

but  to  the  curate  or  substitute  present." 
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Rubr.  "  The  child  being  named  by  some  one  that  is 
present,  the  minister  shall  pour  water  upon  it." 

"  And  let  them  not  doubt  but  that  the  child  so  baptized 
is  lawfully  and  sufficiently  baptized,  and  ought  not  to  be 
baptized  again.  Yet  nevertheless,  if  the  child  which  is 
after  this  sort  baptized  do  afterward  live,  it  is  expedient 
that  it  be  brought  into  the  church,  to  the  intent  that  the 
congregation  may  be  certified  of  the  true  form  of  baptism 
privately  before  administered  to  such  child" (/). 
Lay  baptism.         By  a  provincial  constitution  women,  when  their  time  of 

child-bearing  is  near  at  hand,  shall  have  water  ready  for 
baptizing  the  child  in  case  of  necessity  (m).  And  for  cases 
of  necessity,  the  priests  on  Sundays  were  enjoined  fre- 
quently to  instruct  their  parishioners  in  the  form  of  bap- 
tism (n).  Which  form  was  to  be  thus:  I  crysten  the  in 
the  name  of  the  Fader,  and  of  the  Sone>  and  of  the  Holy 
Goste{o). 

Infants  baptized  by  laymen  or  women  (in  imminent 
danger  of  death)  shall  not  be  baptized  again :  and  the 
priest  shall  afterwards  supply  the  rest(p). 

If  a  child  shall  be  baptized  by  a  lay  person  at  home  by 
reason  of  necessity,  the  water  (for  the  reverence  of  bap- 
tism) shall  be  either  poured  into  the  fire  or  carried  to  the 
church  to  be  put  in  the  font ;  and  the  vessel  shall  be  burnt 
or  applied  to  the  uses  of  the  church  (a). 

By  the  Rubrics  of  the  Prayer  Books  of  the  2nd  and  of 
the  5th  Edward  VI.  it  was  ordered  thus :  "  The  pastors 
and  curates  shall  often  admonish  the  people,  that  without 
great  cause  and  necessity  they  baptize  not  children  at 
home  in  their  houses ;  ana  when  great  need  shall  compel 
them  so  to  do,  that  then  they  minister  it  on  this  fashion : 
First,  let  them  that  be  present  call  upon  God  for  his  grace, 
and  say  the  Lord's  Prayer,  if  the  time  will  suffer;  and 
then  one  of  them  shall  name  the  child,  and  dip  him  in  the 
water,  or  pour  water  upon  him,  saying  these  words,  I  bap- 
tize thee  in  the  name  of  the  Father,  and  of  the  Son,  and 
of  the  Holy  Ghost." 

In  the  manuscript  copy  of  the  articles  made  in  convoca- 
tion in  the  year  1575,  the  twelfth  is,  "  Item,  Where  some 
ambiguity  and  doubt  hath  risen  among  divers,  by  what 
persons  private  baptism  is  to  be  administered ;  forasmuch 
as  by  the  Book  of  Common  Prayer  allowed  by  the  statute, 


(/)   Rubric.  Co)  Peccham,  Lind.  244. 

(m)  Edmund,  Lind.  63.  (j>)  Peccham,  Lind.  41. 

(n)  Otho,  Athon,  10.  (q)  Edmund,  Lind.  241. 
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the  bishop  of  the  diocese  is  authorized  to  expound  and 
resolve  all  such  doubts  as  shall  arise,  concerning  the 
manner  how  to  understand  and  to  execute  the  things 
contained  in  the  said  book ;  it  is  now,  by  the  said  arch- 
bishop and  bishops  expounded  and  resolved,  and  every  of 
them  doth  expound  and  resolve,  that  the  said  private  bap- 
tism, in  case  of  necessity,  is  only  to  be  ministered  by  a  law- 
ful minister  or  deacon  called  to  be  present  for  that  purpose, 
and  by  none  other :  and  that  every  bishop  in  his  diocese 
shall  take  order,  that  this  exposition  of  the  said  doubt 
shall  be  published  in  writing,  before  the  first  day  of  May 
next  coming,  in  every  parish  church  of  his  diocese  in  this 
province ;  and  thereby  all  other  persons  shall  be  inhibited 
to  intermeddle  with  the  ministering  of  baptism  privately, 
being  no  part  of  their  vocation." 

This  article  was  not  published  in  the  printed  copy ; 
but  whether  on  the  same  account  that  the  fifteenth  article 
was  left  out  (namely,  because  disapproved  by  the  crown) 
does  not  certainly  appear.  However  the  ambiguity  re- 
mained, till  the  conference  at  Hampton  Court,  m  which 
the  king  said,  that  if  baptism  was  termed  private,  because 
any  but  a  lawful  minister  might  baptize,  he  utterly  disliked 
it,  and  the  point  was  there  debated ;  which  debate  ended 
in  an  order  to  the  bishops  to  explain  it  so  as  to  restrain  it 
to  a  lawful  minister. 

Accordingly,  in  the  Book  of  Common  Prayer,  which 
was  set  forth  in  the  same  year,  the  alterations  were  printed 
in  the  rubric  thus :  "  And  also  they  shall  warn  them,  that 
without  great  cause  they  procure  not  their  children  to  be 
baptized  at  home  in  their  houses.  And  when  great  need 
shall  compel  them  so  to  do,  then  baptism  shall  be  ad~ 
ministered  on  this  fashion :  First,  let  the  lawful  minister 
and  them  that  be  present  call  upon  God  for  his  grace, 
and  say  the  Lord's  Prayer,  if  the  time  will  suffer ;  and 
then  the  child  being  named  by  some  one  that  is  present^ 
the  said  minister  shall  dip  it  in  the  water,  or  pour  water 
upon  it"  And  other  expressions  in  other  parts  of  the 
service,  which  seemed  before  to  admit  of  lay  baptism,  were 
so  turned  as  expressly  to  exclude  it  (r). 

Nevertheless,  Bishop  Fleetwood  says,  that  lay  baptism 
is  not  declared  invalid  by  any  of  the  offices  or  rubrics,  nor 
in  any  public  act  has  the  church  ever  ordered  such  as 
have  been  baptized  by  lay  hands  to  be  rebaptized  by  a  law* 
ful  minister,  though  at  the  time  of  the  Restoration  there 
were  supposed  to  be  in  England  and  Wales  200,000  or 

(r)  Gibs.  369. 
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Laj  baptism.     300,000  souls  baptized  by  such  as  are  called  lay  bands. 

He  says,  whether  the  indispensable  necessity  of  baptism 
be  the  doctrine  of  the  Church  of  England  or  no,  be  can- 
not with  certainty  determine;  but  because  he  is  persuaded 
that  the  church  does  not  hold  lay  baptism  to  be  invalid, 
he  is  so  far  persuaded  that  the  church  holds  baptism  to 
be  indispensably  necessary  where  it  can  possibly  be  had, 
and  will  have  lay  baptism  (when  a  lawful  minister  can- 
not be  had)  rather  than  none  at  all(«). 

By  the  canon  law  baptism  is  regularly  confined  to 
priests ;  but  in  cases  of  necessity,  laymen  and  even  women 
were  allowed  to  perform  the  ceremony.  Baptizandi  euro, 
ad  solos  sacerdotes  pertinet,  ejusque  ministerium  nee  ipsis 
diaconis  explere  permittitur  9  absque  episcopo  vel  presby- 
tero  :  nisi  his  procul  absentibus,  ultima  languoris  eogat 
necessitas:  quo  casu  et  laicis  fidelibus,  atque  ipsis  mulieri- 
bus  baptizare  permittitur  (t). 

Giannone.  Giannone,  speaking  of  the  latter  part  of  the  third  cen- 

tury, remarks  that  it  was  the  custom  of  these  days,  for 
persons  of  rank  and  consideration  to  adopt  the  very  per- 
nicious habit  of  deferring  their  baptism  till  the  eve  of  their 
exposure  to  some  great  and  unusual  peril,  or  till  the  latter 
days  of  their  life ;  in  other  words,  they  remained  Catechu- 
mens till  the  near  approach  of  one  of  these  two  events. 
After  mentioning  that  it  was  a  matter  of  historical  noto- 
riety that  such  had  been  the  case  with  Constantine,  and 
inferring  from  this  fact  the  falsity  of  the  claims  of  the 
Roman  Church  to  that  territory  which  they  asserted  had 
been  granted  by  the  emperor  at  his  baptism,  he  gives  these 
reasons  for  the  prevalence  of  this  custom  :  "  People  ima- 
gined that  by  deferring  their  baptism  till  the  last  moments 
of  their  existence,  they  thereby  not  only  escaped  the  rigor- 
ous severities  which  in  these  days  the  church  enjoined  upon 
Christian  penitents,  but  moreover  that  this  procrastination 
of  their  baptism  gave  them  a  greater  security  for  the  eter- 
nal welfare  of  their  souls.  Because,  as  any  one  might  ad- 
minister this  sacrament9  even  an  infidel,  neophyte  or  harlot, 
as  the  matter  of  it  being  water  was  always  at  hand,  and 
as  the  form  was  simple  and  couched  in  Very  few  words,  he 
would  indeed  be  the  most  unfortunate  of  men  who  should 
meet  with  so  sudden  a  death  as  not  to  be  allowed  sufficient 
time  for  the  application  of  these  healing  waters,  which 
through  the  infinite  merits  of  Christ  would  in  an  instant 
cleanse  him  from  the  pollutions  contracted  in  this  mortal 

(«)  Fleetw.  Works,  530. 

(I)  Inst.  J.  C.  2,  3  ;  X.  3,  42.    See  also  Lind.  60. 
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life,  and  at  once  and  infallibly  transport  him  into  the  hap- 
piness of  another,  immortal  and  eternal"  (u). 

The  Roman  Catholic  Church  undeniably  held  the  doc- 
trine that  baptism  with  water  and  invocation  of  the 
Trinity  might  be  administered  by  anybody  (x).  Many 
eminent  writers,  and  amongst  them  the  learned  Bingham, 
are  of  opinion  that  the  Anglican  Church  has  always  said, 
"fieri  non  debet,  factum  valet" 

The  whole  question  underwent  an  elaborate  discussion 
in  the  case  of  Kemp  v.  Wickes  (y),  in  which  Sir  J.  Nicholl 
held  that  a  child  baptized  by  a  Dissenter,  with  water  and 
the  invocation  of  the  Trinity,  was  baptized  in  the  sense  of 
the  rubric  to  the  burial  service,  and  of  the  68th  canon,  and 
therefore  that  the  burial  of  such  child  was  obligatory  on 
the  clergyman.  It  is  hardly  necessary  to  say  that  the  canons, 
being  promulgated  in  1603,  before  the  legal  existence  of  Dis- 
senters, could  have  had,  at  the  period  of  their  enactment, 
no  reference  to  that  body,  and  it  would  seem  that  a  bap- 
tism performed  by  lay  hands,  in  the  case  of  an  imminent 
emergency,  was  that  which  was  contemplated  by  the 
canon  in  question.  The  question  was  again  mooted  in 
1841,  and  the  case  which  began  in  the  Arches  Court  was 
appealed  to  the  judicial  committee  of  the  privy  council. 
Both  courts  confirmed  the  law  laid  down  in  Kemp  v. 
Wickes  (z). 

In  1806,  a  very  eminent  civilian  was  consulted  as  to  Dr.  Lawrence's 
whether  a  clergyman  was  bound  to  baptize  the  child  of  °Pmion» tnat  a 
a  Disaster,  knowing  that  such  cMd  was  to  be  brought  SStetaJ- 
up  in  dissent  from  the  doctrines  of  the  Church  of  England,  tize  the  child 
To  this  question  the  following  opinion  was  returned : —       of  a  Dissenter. 

"  By  the  68th  canon,  any  minister  who  shall  refuse  or 
delay  to  christen  any  child  brought  to  him  on  Sundays  or 
holydays,  after  due  notice,  is  liable  to  be  suspended  from 
his  ministry  for  three  months.  The  phrase  *  any  child  * 
is  general.  There  is  no  distinction  of  parishioners  who 
frequent  the  church  or  any  other  place  of  divine  worship. 
The  reasons  given  by  the  clergyman  himself  in  this  case 
might  be  easily  shown  to  be  weak  and  fallacious.     But 

(u)  Giannone,  1st.  Civ.  lib.  1,  c.  4,  s.  1.  He  says  Tasso  alluded  to 
this  custom  in  his  description  of  Clorinda's  death  : — 

"  A  me  che  le  fui  servo,  e  con  sincera 
Mente  V  aroai,  ti  die  non  battezzata ; 
Nd  gia  poteva  allor  battesmo  darti, 
Che  T  uso  nol  sostien  di  quelle  parti." — Canto  12. 

(x)  Many  authorities  are  referred  to  in  Sir  Herbert  Jenner's  judg- 
ment in  Martin  v.  Escott. 

(v)  3  Phillim.  276. 

fa)  Mastin  v.  Escott,  4  Moo.  P.  C.  104 ;  2  Curteis,  Rep.  692 ; 
1  Notes  of  Cases,  552 ;  also  a  Special  Report  by  Dr.  Curteis. 
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the  authority  of  the  law  is  clear  and  express  on  this  point 
The  objection  would  of  course  be  much  stronger  againat 
the  children  of  papist  recusants  (that  is,  of  persons  con- 
victed by  law  of  being  Papists),  than  of  those  parents 
supposed  to  be  Protestant  Dissenters.  Yet  by  the  3  Jac 
1,  c.  5,  s.  14<z),  all  popish  recusants  are  compelled  to 
bring  their  children  to  be  baptized  by  a  lawful  minister  in 
the  parish  church.  "  F.  Lawrence. 

"  Doctors  Commons,  July  14,  1806." 

Bkptum  of  Preface  to  the  Book  of  Common  Prayer.]     "  It  was 

tbo»e  of  riper     thought  convenient,  that  some  prayers  and  thanksgiving?. 
jtv*.  fitted  to  special  occasions,  should  be  added,  particularly 

an  office  for  the  baptism  of  such  as  are  of  riper  years, 
which,  although  not  so  necessary  when  the  former  book 
was  compiled,  yet  by  the  growth  of  an  aba  pt  ism  through 
the  licentiousness  of  the  late  times  crept  in  among  us, 
is  now  become  necessary,  and  may  be  always  useful  fix 
the  baptizing  of  native*  in  our  plantations,  and  others 
converted  to  the  faith." 

Rubric.  "When  any  such  persons  as  are  of  riper  years 
are  to  be  baptized,  timely  notice  shall  be  given  to  the 
bishop,  or  whom  he  shall  appoint  for  that  purpose,  a  week 
before  at  the  least,  by  the  parents  or  some  other  discreet 
persons ;  that  so  due  care  may  be  taken  for  their  exami- 
nation, whether  they  be  sufficiently  instructed  in  the  prin- 
ciples of  the  Christian  religion,  and  that  they  may  be 
exhorted  to  prepare  themselves  with  prayers  and  fasting 
for  the  receiving  of  this  holy  sacrament. 

"  And  if  they  shall  be  found  fit,  then  the  godfathers 
and  godmothers,  (the  people  being  assembled  upon  the 
Sunday  or  holiday  appointed,)  shall  be  ready  to  present 
them  at  the  font  immediately  after  the  second  lesson, 
either  at  morning  or  evening  prayer,  as  the  curate  in  his 
discretion  shall  think  fit. 

"  And  it  is  expedient  that  every  person  thus  baptized 
should  be  confirmed  by  the  bishop  so  soon  after  bis  bap- 
tism as  conveniently  may  be,  that  so  he  may  be  admitted 
to  the  holy  communion. 
The  Gorham         The  case  of  Mr.  Gorham  was  that  of  a  clergyman  benc- 
cwe.  ficed  in  the  diocese  of  Exeter,  who,  on  his  presentation  to 

a  benefice  of  greater  value,  was  refused  admission  by  the 
bishop  on  account  of  certain  views  which  he  appeared,  on 
examination,  to  hold  on  the  subject  of  regeneration  in 
baptism ;  but  who  on  appeal  obtained,  by  order  of  the 
privy  council,  institution  to  the  benefice  from  the  Dean  of 

(i)  Now  repealed. 
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the  Arches.  The  case  has  been  already  mentioned  in  con- 
sidering the  question  of  proceedings  by  duplex  querela  (a). 
It  was,  as  is  there  said,  a  most  peculiar  case.  What  was 
the  exact  view  which  Mr.  Gorham  held  it  is  very  difficult 
to  discover.  The  doctrine  which  the  privy  council  ex- 
tracted from  his  answers  given  to  the  bishop  was  this : 

"  That  baptism  is  a  sacrament  generally  necessary  to 
salvation,  but  that  the  grace  of  regeneration  does  not  so 
necessarily  accompany  the  act  of  baptism,  that  regenera- 
tion invariably  takes  place  in  baptism ;  that  the  grace  may 
be  granted  before,  in,  or  after  baptism ;  that  baptism  is  an 
effectual  sign  of  grace,  by  which  God  works  invisibly  in 
us,  but  only  in  such  as  worthily  receive  it— -in  them  alone 
it  has  a  wholesome  effect ;  and  that  without  reference  to 
the  qualification  of  the  recipient,  it  is  not  in  itself  an 
effectual  sign  of  grace.  That  infants  baptized,  and  dying 
before  actual  sin,  are  certainly  saved;  but  that  in  no  case 
is  regeneration  in  baptism  unconditional" 

This  case,  therefore,  will  be  found  on  examination  not 
to  support  the  view  sometimes  but  erroneously  entertained 
of  it,  as  deciding  that  it  is  competent  for  a  clergyman  of 
the  church  of  England  to  hold,  nakedly  and  without  quali- 
fication, that  infant  children  are  not  regenerated  by  virtue 
of  the  sacrament  of  baptism. 


Sect.  2. — Registration  of  Baptism. 

The  keeping  of  a  church  book  for  the  age  of  those  that  Of  registers  in 
should  be  born  and  christened  in  the  parish  began  in  the  general- 
thirtieth  year  of  King  Henry  the  Eighth  (b). 

And  the  following  canon,  in  the  main  of  it,  was  only  a 
re-inforcement  of  one  of  the  Lord  Cromwell's  injunctions 
in  the  year  1538,  which  was  continued  in  those  of  King 
Edward  the  Sixth  and  of  Queen  Elizabeth,  in  whose 
reign  a  protestation  being  appointed  to  be  made  by  minis- 
ters at  institution,  one  head  of  it  was— I  shall  keep  the 
register  book,  according  to  the  Queen's  Majesty's  injunc- 
tions (c). 

By    Uan.  70,  of  1603,  "  In  every  parish  church  and  Can.  70. 
chapel  within  this  realm  shall  be  provided  one  parchment 
book  at  the  charge  of  the  parish,  wherein  shall  be  written 
the  day  and  year  of  every  christening,  wedding  and  burial 
which  have  been  in  the  parish  since  the  time  mat  the  law 

(a)  Vide  supra,  pp.  443,  444.  (c)  Gibs.  204. 

(b)  God.  144, 145 ;  3  Burnet,  139. 
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was  first  made  in  that  behalf,  so  far  as  the  ancient  books 
thereof  can  be  procured,  bat  especially  since  the  beginning 
of  the  reign  of  the  late  Queen.  And  for  the  safe  keeping 
of  the  said  book,  the  churchwardens,  at  the  charge  of  the 

Earish,  shall  provide  one  sure  coffer  and  three  locks  and 
evs ;  whereof  one  to  remain  with  the  minister,  and  the 
other  two  with  the  churchwardens  severally,  so  that  neither 
the  minister  without  the  two  churchwardens,  nor  the 
churchwardens  without  the  minister,  shall  at  any  time  take 
that  book  out  of  the  said  coffer*     And  henceforth  upon 
every  Sabbath  day,  immediately  after  morning  or  evening 
prayer,  the  minister  and  churchwardens  shall  take  the  said 
parchment  book  out  of  the  said  coffer,  and  the  minister  in 
the  presence  of  the  churchwardens  shall  write  and  record 
in  the  said  book  the  names  of  all  persons  christened,  to- 
gether with  the  names  and  surnames  of  their  parents,  and 
also  the  names  of  all  persons  married  and  buried  in  that 
parish  in  the  week  before,  and  the  day  and  year  of  every 
such  christening,  marriage  and  burial;  and  that  done,  they 
shall  lay  up  that  book  in  the  coffer  as  before.     And  the 
minister  and  churchwardens  unto  every  page  of  that  book, 
when  it  shall  be  filled  with  such  inscriptions,  shall  subscribe 
their  names.     And  the  churchwardens  shall  once  every 
year,  within  one  month  after  the  five  and  twentieth  day  of 
March,  transmit  unto  the  bishop  of  the  diocese,  or  his 
chancellor,  a  true  copy  of  the  names  of  all  persons  chris- 
tened, married  or  buried  in  their  parish  in  the  year  before 
(ended  the  said  five  and  twentieth  day  of  March),  and  the 
certain  days  and  months  in  which  every  such  christening, 
marriage  and  burial  was  had,  to  be  subscribed  with  the 
hands  of  the  said  minister  and  churchwardens,  to  the  end 
the  same  may  faithfully  be  preserved  in  the  registry  of  the 
said  bishop,  which  certificate  shall  be  received  without  fee. 
And  if  the  minister  or  churchwardens  shall  be  negligent 
in  performance  of  any  thing  herein  contained,  it  shall  be 
lawful  for  the  bishop  or  his  chancellor  to  convent  them, 
and  proceed  against  every  of  them  as  contemners  of  this 
our  constitution." 
52  Geo.  3,  The  previous  regulations  upon  this  subject  of  6  &  7 

c.  146.  Will.  3,  c.  6 ;  9  &  10  Will.  3,  c.  35,  s.  4  ;  26  Geo.  2, 

c.  33,  are  merged  in  the  present  act  52  Geo.  3,  c.  146. 

This  act  is  repealed  as  far  as  it  relates  to  the  registra- 
tion of  marriages,  but  the  registration  of  baptisms  and 
burials  is  not  affected  by  any  subsequent  enactment. 
It  provides  as  follows : — 
Officiating  Sect.  1.   "Registers  of  public  and  private  baptisms, 

ministers  to       ....  and  burials  solemnized  according  to  the  rites  of 
keep  registers  ^ 
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the  united  church  of  England  and  Ireland,  within  all 
parishes  or  chapelries  in  England,  whether  subject  to  the 
ordinary  or  peculiar,  or  other  jurisdiction,  shall  be  made 
and  kept  by  the  rector,  vicar,  curate  or  officiating  minister 
of  every  parish  (or  of  any  chapelry  where  the  ceremonies 
of  baptism,  ....  and  burial  have  been  usually  and 
may  according  to  law  be  performed)  for  the  time  being,  in 
books  of  parchment,  or  of  good  and  durable  paper,  to  be 
provided  by  his  Majesty's  printer  as  occasion  may  require, 
at  the  expense  of  the  respective  parishes  or  chapelries, 
whereon  shall  be  printed  upon  each  side  of  every  leaf  the 
heads  of  information  herein  required  to  be  entered  in  the 
registers  of  baptisms,  ....  and  burials  respectively,  and 
every  such  entry  shall  be  numbered  progressively  from 
the  beginning  to  the  end  of  each  book,  the  first  entry 
to  be  distinguished  by  number  1 ;  and  every  such  entry 
shall  be  divided  from  die  entry  next  following  by  a  printed 
line,  according  to  the  forms  contained  in  the  schedules 
(A.),.  .  .  .  (C),  hereto  annexed;  and  every  page  of  every 
such  book  shall  be  numbered  with  progressive  numbers, 
the  first  page  being  marked  with  the  number  1  in  the 
middle  of  the  upper  part  of  such  page,  and  every  subse- 
quent page  being  marked  in  like  manner  with  progressive 
numbers,  from  number  1  to  the  end  of  the  book." 


of  public  and 
prirate  bap- 
tisms, of  mar- 
riages and  of 
burials. 


Parishes  to 
provide  suit- 
able books  for 
that  purpose. 


SCHEDULE  (A). 


1                       1- 

BAPTISMS  solemnised  in  the  Parish  of  SL  A.  in  the  County  of  B. 
in  the  Year  One  thousand  eight  hundred  and  thirteen. 

When 
Baptized. 

Child's 

Christian 

Name. 

Parents'  Name. 

Abode. 

Quality,1 
Trade 

B j  whom 
tbe  Cere- 

Christian. 

Surname. 

or  rTO- 
feastoa. 

mony  was 
performed. 

1813. 
1st  Feb. 
i 
No.l. 

John 
Son  of 

William 
Elizabeth 

Lambeth 

3d  March 
No.  2. 

Ann 
Daughter 

Henry 
Martha 

Fulham 

Sect.  2.  "  A  printed  copy  of  this  act,  together  with  one  King's  printer 
book  so  prepared  as  aforesaid,  and  adapted  to  the  form  of  to  transmit  to 
the  register  of  baptisms  prescribed  in  tne  schedule  (A.)  to  £rin\Jd™pya 
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of  act,  and 
register  books 
adapted  to 
forms  pre- 
scribed. 


Registers  in 
separate  re- 
gister books. 


Certificate  of 
baptism,  &c. 
when  per- 
formed in 
other  place 
than  parish 
church,  &c. 
according  to 
schedule  (D.), 
entry  of  bap- 
tism, &c. 
distinguished 
accordingly. 


this  act  annexed ;  .  .  .  .  and  also  one  other  book  so  pre- 
pared as  aforesaid,  and  adapted  to  the  form  prescribed  for 
the  register  of  burials  in  the  schedule  (C.)  to  this  act  an- 
nexed, shall,  as  soon  as  conveniently  may  be  after  the  pass- 
ing of  this  act,  be  provided  and  transmitted  by  his  Majesty's 
printer  to  the  officiating  ministers  of  the  several  parishes 
and  chapelries  in  England  respectively,  who  are  hereby 
required  to  use  and  apply  the  same  in  and  to  the  purposes 
of  this  act ;  and  such  books  respectively  shall  be  propor- 
tioned to  the  population  of  the  several  parishes  and  cha- 
pelries, according  to  the  last  returns  of  such  population 
made  under  the  authority  of  parliament ;  and  other  boob 
of  like  form  and  quality  shall  for  the  like  purposes  be  fur- 
nished from  time  to  time  by  the  churchwardens  or  chapel- 
wardens  of  every  parish  or  chapelry,  at  the  expense  of  the 
said  parish  or  chapelry,  whenever  they  shall  be  required  by 
the  rector,  vicar,  curate  or  officiating  minister  to  provide 
the  same ;  and  all  such  books  shall  be  of  paper,  unless 
required  to  be  of  parchment  by  such  churchwardens  or 
chapelwardens  respectively." 

Sect  3.  "  Such  registers  shall  be  kept  in  such  separate 
books  aforesaid,  and  that  every  such  rector,  vicar,  curate 
or  officiating  minister  shall  as  soon  as  possible  alter  the 
solemnization  of  every  baptism,  whether  private  or  public, 
or  burial  respectively,  record  and  enter  in  a  fair  and  legible 
handwriting,  in  the  proper  register  Tbook  to  be  provided, 
made  and  kept  as  aforesaid,  the  several  particulars  de- 
scribed in  the  several  schedules  hereinbefore  mentioned, 
and  sign  the  same ;  and  in  no  case,  unless  prevented  by 
sickness  or  other  unavoidable  impediment,  later  than  within 
seven  days  after  the  ceremony  of  any  such  baptism  or 
burial  shall  have  taken  place." 

Sect.  4.  "  Whenever  the  ceremony  of  baptism  or  burial 
shall  be  performed  in  any  other  place  than  the  parish 
church  or  churchyard  of  any  parish  (or  the  chapel  or 
chapel  yard  of  anv  chapelry,  providing  its  own  distinct 
registers),  and  sucn  ceremony  shall  be  performed  by  any 
minister  not  being  the  rector,  vicar,  minister  or  curate  of 
such  parish  or  chapelry,  the  minister  who  shall  perform 
such  ceremony  of  baptism  or  burial  shall,  on  the  same  or 
on  the  next  day,  transmit  to  the  rector,  vicar  or  other 
minister  of  such  parish  or  chapelry,  or  his  curate,  a  certifi- 
cate of  such  baptism  or  burial  in  the  form  contained  in 
the  schedule  (D.)  to  this  act  annexed,  and  the  rector, 
vicar,  minister  or  curate  of  such  parish  or  chapelry,  shall 
thereupon  enter  such  baptism  or  burial  according  to  such 
certificate  in  the  book  kept  pursuant  to  this  act  for  such 
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purpose  ;  and  shall  add  to  such  entry  the  following  words, 
*  According  to  the  certificate  of  the  Reverend trans- 
mitted to  me  on  the day  of  — 


9  » 


Schedule  (D.) 

"  / do  hereby  certify,  that  I  did  on  the day 

of baptize,  according  to   the   rites   of  the    United 

Church  of  England  and  Ireland, son  [or  'daughter'] 

of and his  wife,  by  the  name  of 

To  the  Rector  [or,  as  the  case  may  be,]  of " 

Sect.  6.  "  At  the  expiration  of  two  months  after  the  Annual  copies 
end  of  every  ....  year,  fair  copies  of  all  the  entries  ofJ78!i8te,]J 
of  the  several  baptisms,  ....  and  burials,  which  shall  verifiedTy 
have  been  solemnized  or  shall  have  taken  place  within  the  officiating 
year  preceding,  shall  be  made  by  the  rector,  vicar,  curate  mini8ter- 
or  other  resident  or  officiating  minister  (or  by  the  church- 
wardens, chapelwardens,  clerk  or  other  person  duly  ap- 
pointed for  the  purpose,  under  and  by  the  direction  of  such 
rector,  vicar,  curate,  or  other  resident  or  officiating  minis- 
ter) on  parchment,  in  the  same  form  as  prescribed  in  the 
schedules  hereunto  annexed  (to  be  provided  by  the  re- 
spective parishes),  and  the  contents  of  such  copies  shall  be 
verified  and  signed  in  the  form  following,  by  the  rector, 
vicar,  curate  or  officiating  minister  of  the  parish  or  chapelry 
to  which  such  respective  register  book  shall  appertain  :  — 

'  I,  A.  B.,  Rector  [or,  as  the  case  may  be,]  of  the  parish 
of  C.  [or,  "  of  the  chapelry  of  Z>."]  in  the  county  of  E.t  do 
hereby  solemnly  declare,  that  the  several  writings  hereto 
annexed,  purporting  to  be  copies  of  the  several  entries  con- 
tained in  the  several  register  books  of  baptisms,  .... 
and  burials  of  the  parish  or  chapelry  aforesaid,  from  the 

day  of to  the day  of ,  are  true  copies 

of  all  the  several  entries  in  the  said  several  register  books 

respectively  from  the  said day  of to  the  said 

day  of ;  and  that  no  other  entry  during  such  period  is 

contained  in  any  of  such  books  respectively,  are  truly  made 
according  to  the  best  of  my  knowledge  and  belief 

<  Signed  A.  B.9 

Which  declaration  shall  be  fairly  written,  without  any 
stamp,  on  the  said  copy  immediately  after  the  last  entry 
therein ;  and  the  signature  to  such  declaration  shall  be 
attested  by  the  churchwardens  or  chapelwardens,  or  one  of 
them,  of  the  parish  or  chapelry  to  which  such  register 
books  shall  belong." 

Sect.  7.  "  Copies  of  the  said  register  books,  verified  and  Annnal  copies 
attested  as  aforesaid,  shall,  whether  such  parish  or  chapelry  2ook?tr»ns- 
shall  be  subject  to  the  ordinary,  peculiar  or  other  junsdic-  mitted  to 
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registrar  of 
diocese. 


Officiating 
minister  neg- 
lecting to 
Terif  v  copies  of 
register  books, 
churchwardens 
to  certify 
default. 


Places  where 
no  church,  &c. 
memorandum 
of  baptisms, 
&c.  delivered 
to  officiating 
minister  of 
adjoining 
parish. 


Letters  free  of 
postage. 


tion,  be  transmitted  by  such  churchwardens  or  chapel- 
wardens,  after  they,  or  one  of  them,  shall  have  signed  the 
same,  by  the  post,  to  the  registrars  of  each  diocese  in  Eng- 
land within  which  the  church  or  chapel  shall  be  situated, 
on  or  before  the  1st  day  of  June,  1814,  and  on  or  before 
the  1st  day  of  June  in  every  subsequent  year." 

Sect.  8  enjoins  registrars  to  report  to  bishops  whether 
copies  of  the  registers  had  been  sent  in. 

Sect.  9.  "  In  case  the  rector,  vicar,  or  other  officiating 
minister  or  curate  of  any  parish  or  chapelry  shall  neglect 
or  refuse  to  verify  and  sign  such  copies  of  such  several 
register  books,  and  such  declaration  as  aforesaid,  so  that 
the  churchwardens  or  chapelwardens  shall  not  be  able  to 
transmit  the  same,  as  required  by  this  act,  such  church- 
wardens or  chapelwardens  shall,  within  the  time  required 
by  this  act  for  the  transmission  thereof,  certify  such  de- 
fault to  the  registrar  of  the  diocese  within  which  such 
parish  or  chapelry  shall  be,  who  shall  specially  state  the 
same  in  his  report  to  the  bishop  of  such  diocese. * 

Sect.  10.  "  In  all  cases  of  the  baptism  of  any  child,  or 
the  burial  of  any  person  in  any  extra-parochial  place  in 
England,  according  to  the  rites  of  the  established  church, 
where  there  is  no  church  or  chapel,  it  shall  be  lawful  for 
the  officiating  minister,  within  one  month  after  such  bap- 
tism or  burial,  to  deliver  to  the  rector,  vicar,  or  curate  of 
such  parish  immediately  adjoining  to  the  place  in  which 
such  baptism  or  burial  shall  take  place,  as  the  ordinary 
shall  direct,  a  memorandum  of  such  baptism  or  burial, 
signed  by  such  parent  of  the  child  baptized,  or  a  memo- 
randum of  such  burial,  signed  by  the  person  employed 
about  the  same,  together  with  two  of  the  persons  attend- 
ing the  same,  according  as  the  nature  of  the  case  may  re- 
spectively require  ;  and  every  such  memorandum  respec- 
tively shall  contain  all  such  particulars  as  are  hereinbe- 
fore required ;  and  every  such  memorandum  delivered  to 
the  rector,  vicar,  or  curate  of  any  such  adjoining  parish  or 
chapelry,  shall  be  entered  in  the  register  of  his  parish,  and 
form  a  part  thereof." 

Sect.  11  provides  that  letters,  &c,  containing  annual 
copies  of  register  books  addressed  in  the  form  given  in 
schedule  E.,  shall  go  free  of  postage.  This  schedule  is 
thus : — 


To  the  Registrar  of  the  diocese  of 

at 

A.  B. )  Churchwardens  [or  "  chapelwardens"]  of  the 

C.  D. )  parish  [or  "  chapelry"]  of [or  such  other 

description  as  the  case  may  require"]. 
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Sect.  12.  "  When  and  so  often  as  the  copies  of  the  said  Annual  copies  * 
register  books  of  baptisms,  ....  and  burials  as  afore-  £ookswhen 
said,  and  also  the  said  lists  of  births,  baptisms,  ....  transmitted  to 
or  burials  as  aforesaid,  shall  be  transmitted  to  the  office  registrars,  kept 
of  the  said  registrars  respectively,  as  aforesaid,  pursuant  f  rom  damaSe- 
to  the  directions  hereinbefore  contained  for  that  purpose, 
the  said  registrars    shall  respectively  cause  all  the  said 
books  and  lists  to  be  safely  and  securely  deposited,  kept 
and   preserved  from  damage  or  destruction   by   fire    or 
otherwise,  and  to  be  carefully  arranged  for  the  purpose  of 
being  resorted  to  as  occasion  may  require ;  and  the  said  Alphabetical 
registrars  respectively  shall  also  cause  correct  alphabe-  li8ta- 
ideal  lists  to  be  made  and  kept  in  books  suitable  to  the 
purpose,  of  the  names  of  all  persons  and  places  mentioned 
in  such  books  and  lists  as  shall  have  been  transmitted  to 
the  said  registrars  respectively, .which  alphabetical  lists 
and  books,  and  also  the  copies  of  registers  and  lists  so 
transmitted  to  the  said  registrars  as  aforesaid,  shall  be 
open  to  public  search  at  all  reasonable  times  on  payment 
of  the  usual  fees." 

By  sect.  13,  the  bishop  and  certain  other  persons  were 
to  report  to  the  privy  council  on  or  before  1st  March, 
1813,  respecting  proper  places  for  preservation  of  copies 
of  register  books,  as  well  as  original  wills  in  each  diocese ; 
and  for  remuneration  of  registrars'  officers. 

Sect.  14  provided  for  the  punishment  of  persons  forging 
or  altering  entries  in  the  register. 

This  section  has  been  since  repealed,  and  the  present  law 
is  contained  in  24  &  25  Vict.  c.  98,  s.  36,  and  is  as  follows : — 

"  Whosoever  shall  unlawfully  destroy,  deface,  or  injure,  Punishment 
or  cause  or  permit  to  be  destroyed,  defaced  or  injured,  any  for  destroying, 
register  of  births,  baptisms,  marriages,  deaths,  or  burials  aufr!^|^- 
which  now  is  or  hereafter  shall  be  by  law  authorized  or  gister,  or  for 
required  to  be  kept  in  England  or  Ireland,  or  any  part  of  making  false 
any  such  register,  or  any  certified  copy  of  any  such  re-  ™ SjlagtSse 
gister,  or  any  part  thereof,  or  shall  forge  or  fraudulently  certificates,  &c. 
alter  in  any  such  register  any  entry  relating  to  any  birth, 
baptism,  marriage,  death,  or  burial,  or  any  part  of  any  such 
register,  or  any  certified  copy  of  such  register,  or  of  any 
part  thereof,  or  shall  knowingly  and  unlawfully  insert  or 
cause  or  permit  to  be  inserted  in  any  such  register,  or  in 
any  certified  copy  thereof,  any  false  entry  of  any  matter 
relating  to  any  birth,  baptism,  marriage,  death,  or  burial, 
or  shall  knowingly  and  unlawfully  give  any  false  certifi- 
cate relating  to  any  birth,  baptism,  marriage,  death,  or 
burial,  or  shall  certify  any  writing  to  be  a  copy  or  extract 
from  any  such  register,  knowing  such  writing,  or  the  part 
of  such  register  whereof  such  copy  or  extract  shall  be  so 
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given,  to  be  false  in  any  material  particular,  or  shall  forge 

or  counterfeit  the  seal  of  or  belonging  to  any  register 

office  or  burial  board,  or  shall  offer,  utter,  dispose  of,  or 

put  off  any  such  register,  entry,  certified  copy,  certificate, 

or  seal,  knowing  the  same  to  be  false,  forged  or  altered, 

or  shall  offer,  utter,  dispose  of,  or  put  off  any  copy  of  any 

entry  in  any  such    register,  knowing  such  entry  to  be 

false,  forged  or  altered,  shall  be  guilty  of  felony,  and  being 

convicted  thereof  shall  be  liable,  at  the  discretion  of  the 

court,  to  be  kept  in  penal  servitude  for  life  or  for  any 

term  not  less  than  three  years,  or  to  be  imprisoned  for 

any  term  not  exceeding  two  years,  with  or  without  hard 

labour,  and  with  or  without  solitary  confinement.'9 

52  Geo.  3,  c.  146,  proceeds  to  enact  as  follows :  — 

Persons  com-  Sect.  15.  "  Provided  always,  that  no  rector,  vicar,  cu- 

mitting  acci-     rate  or  officiating  minister  of  any  parish  or  chapel,  who 

not  affwtedrSi£  *ha&  discover  any  error  to  have  been  committed  in  the 

duly  corrected   form  or  substance  of  the  entry  in  the  register  book  of  any 

according  to      guch  baptism  or  burial  ....  respectively  by  him  solem- 

trut   o  case,     j^^  shall  be  liable  to  all  or  any  of  the  penalties  herein 

mentioned,  if  he  shall  within  one  calendar  month  after  the 
discovery  of  such  error,  in  the  presence  of  the  parent  or 
parents  of  the  child  whose  baptism  may  have  been  entered 
in  such  register,  ....  or  in  the  presence  of  two  persona 
who  shall  have  attended  at  any  burial,  or  in  case  of  the 
death  or  absence  of  the  respective  parties  aforesaid,  then 
in  the  presence  of  the  churchwardens  or  chapelwardens, 
(who  shall  respectively  attest  the  same,)  alter  and  correct 
the  entry  which  shall  have  been  found  erroneous,  according 
to  the  truth  of  the  case,  by  entry  in  the  margin  of  the  book 
wherein  such  erroneous  entry  shall  have  been  made  with- 
out any  alteration  or  obliteration  of  the  original  entry,  and 
shall  sign  such  entry  in  the  margin,  and  add  to  such  sig- 
nature the  day  of  the  month  and  year  when  such  correction 
shall  be  made :  provided  also,  that  in  the  fair  copy  of  the 
registers  respectively  which  shall  be  transmitted  to  the  re- 
gistrars of  the  dioceses,  the  said  rector,  vicar,  curate,  or 
officiating  minister,  shall  certify  the  alterations  so  made  by 
him  as  aforesaid." 
Fees  heretofore  Sect.  16.  "  Nothing  in  this  act  contained  shall  in  any 
payable.  manner  diminish  or  increase  the  fees  heretofore  payable 

or  of  right  due  to  any  minister  for  the  performance  of  any 

of  the  before-mentioned  duties,  or  to  any  minister  or  re- 

rroYiso  for.       gistrar,  for  giving  copies  of  such  registrations,  but  that  all 

due,  legal  and  accustomed  fees  on  such  occasions,  and  all 
powers  and  remedies  for  recovery  thereof,  shall  be  and  re- 
A    v    t-       f  main  as  though  this  act  had  not  been  made." 
penalties!011  °         Sect.  18.  "  One  half  of  the  amount  of  all  fines  or  penal- 


BAPTISM.  657 

ties  to  be  levied  in  pursuance  of  this  act  shall  go  to  the 
person  who  shall  inform  or  sue  for  the  same ;  and  the  re- 
mainder of  such  fines  as  shall  be  imposed  on  any  church- 
warden or  chapelwarden  shall  go  to  the  poor  of  the  parish 
or  place  for  which  such  churchwarden  or  chapelwarden 
shall  serve ;  and  the  remainder  of  such  fines  as  shall  be 
imposed  on  any  rector,  vicar,  minister  or  curate,  or  re- 
gistrar, shall  be  paid  and  applied  to  such  charitable  pur- 
poses, in  the  county  within  which  the  parish  or  place 
shall  be,  as  shall  be  appointed  and  directed  by  the  bishop 
of  the  diocese." 

By  sect.  19,  a  list  of  extant  register  books  was  to  be 
transmitted  to  the  registrar  of  the  diocese  before  1st  June, 
1813. 

Sect.  20.  "  All  and  every  the  provisions  in  this  act  Act  to  extend 
shall  extend,  so  far  as  circumstances  will  permit,  to  cathe-  to  churches 
dral  and  collegiate  churches,  and  chapels  of  colleges  or  £°t  parochial, 
hospitals,  and  the  burying  grounds  belonging  thereto: 
and  to  the  ministers  who  shall  officiate  in  such  cathedral 
or  collegiate  churches,  and  chapels  of  colleges  or  hospitals, 
and  burying  grounds  respectively,  and  shallbaptize,  .... 
or  bury  any  person  or  persons,  although  such  cathedral  or 
collegiate  churches  or  chapels  of  colleges  or  hospitals,  or 
the  burying  grounds  belonging  thereto,  may  not  be  paro- 
chial, or  the  ministers  officiating  therein  may  not  be,  as 
such,  parochial  ministers,  and  there  shall  be  no  church- 
warden or  churchwardens  thereof;  and  in  all  such  cases, 
the  books  hereinbefore  directed  to  be  provided,  shall  be 
provided  at  the  expense  of  the  body  having  right  to  ap- 
point the  officiating  minister  in  every  such  cathedral  or 
collegiate  church  or  chapel  of  a  college  or  hospital ;  and 
copies  thereof  shall  be  transmitted  to  the  registrar  of  the 
diocese  within  which  such  cathedral  or  collegiate  church 
or  chapel  of  a  college  or  hospital  shall  be,  by  the  officiat- 
ing minister  of  such  church,  in  like  manner  as  is  herein 
directed  with  respect  to  parochial  ministers,  and  shall  be 
attested  by  two  of  the  officers  of  such  church,  college  or 
hospital,  as  the  copies  of  parochial  registers  are  herein 
directed  to  be  attested  by  churchwardens." 

In  the  case  of  Dormer  v.  Ekyns  an  information  was  Parish  registers 
moved  for  in  the  Court  of  King's  Bench  against  Mr.  fJ*fubUc 
Ekyns,  rector  of  the  parish  church  of  Walton,  and  against 
Mr.  Bonner,  curate  of  the  same  church,  for  refusing  to 
give  Mr.  Dormer  copies  of  certain  parts  of  a  register  be- 
longing to  that  parish,  and  likewise  for  refusing  to  give 
him  a  certificate  of  certain  persons  of  the  family  of  the 
Dormers  being  born  in  that  parish.     He  said,  that  an 

p.     vol.  I.  u  u 
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ejectment  was  depending  in  this  court  at  the  time  this 
refusal  was  made,  and  still  continued  to  be  so,  between 
Mr.  Dormer  and  Mr.  Parkerson  and  his  wife,  concerning 
certain  lands  which  the  plaintiff  claimed  as  heir  male  of 
the  Dormer  family.  Several  of  that  family  were  born  in 
the  parish  of  Walton ;  and  for  this  reason  it  was  neces- 
sary to  hare  copies  of  several  parts  of  the  register,  and 
likewise  a  certificate  of  the  birth  of  many  in  that  family. 
Accordingly  Mr.  Dormer  made  his  application  to  the 
rector  and  curate  of  that  parish  for  this  purpose,  and 
offered  to  pay  them  for  the  same ;  but  they  refused  letting 
him  have  them ;  and  the  only  reason  they  gave  was,  that 
Mr.  Parkerson  and  his  wife  were  the  defendants,  and 
they  would  do  nothing  to  their  prejudice.  Of  this  fact  he 
said  he  had  an  affidavit ;  and  for  such*  an  extraordinary 
denial  of  justice  he  hoped  the  court  would  grant  an  infor- 
mation. The  court  said,  you  have  a  right  to  inspect  the 
public  books  of  the  parish ;  but  cannot  oblige  the  rector 
or  curate  to  make  you  out  either  copies  of  those  books,  or 
a  certificate ;  for  which  reason  they  could  not  grant  the 
motion.  Upon  this  he  changed  his  motion,  and  desired  a 
rule  to  inspect  those  books.  The  court  said,  motions  to  in- 
spect the  public  books  of  corporations,  they  grant  without 
an  affidavit ;  but  in  motions  to  inspect  the  public  books  of 
a  parish,  an  affidavit  is  always  requisite.  By  such  affi- 
davit, they  said,  too,  it  must  be  sworn,  that  the  copies  of 
them  are  necessary  to  be  produced  in  evidence  at  a  trial 
of  a  cause  depending,  and  likewise  that  the  inspection  of 
those  books  to  take  copies  has  been  demanded  and  re- 
fused. Now  in  the  present  case,  the  first  part  was  sworn 
to,  but  not  the  latter ;  for  which  reason  the  court  refused 
to  make  any  rule  at  present  (d). 
How  far  An  entry  in  the  register  of  the  christening  of  a  child,  as 

evidence.  to  the  time  of  its  birth,  is  not  of  itself  sufficient  evidence 

of  the  age  (e).  If  a  parish  register  of  baptisms  state  that 
the  person  baptized  was  born  on  a  particular  day,  that  is 
not  evidence  of  the  date  of  his  birth  (f).  A  register  of 
baptism  is  not  per  se  evidence  of  the  place  of  birth  of  the 
party  baptized  \g) ;  nor  is  a  certificate  of  marriage  evidence 
unless  it  be  shown  as  a  copy  of  the  parish  register.  But 
where,  in  an  action  to  recover  damages  for  criminal  con- 
versation with  the  plaintiff's  wife,  the  proof  of  the  marriage 
was  an  examined  copy  of  the  marriage  register,  and  the 
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d)  2  Barnard.  269.  29,  per  Tenterden. 

e)  Wiken  v.  Law,  3  Stark.  63.  (g)  Bex  v.  North  Petherion.  5 
')  Bex  v.  Clapham,  4C.&?.      B.  &  C.  508  ;  8  D.  &  R.  326. 
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person  who  examined  the  copy  with  the  original  register 
being  acquainted  with  the  handwriting  of  the  plaintiff  and 
his  wife,  stated  that  the  signatures  to  the  register  were  in  * 

their  handwriting,  it  was  held  sufficient  evidence  to  prove 
the  identity  of  the  parties  to  the  marriage(A).  A  baptism 
cannot  be  proved  by  a  minute  written  at  the  time  by  the 
parish  clerk,  nor  by  an  entry  in  the  parish  register  made 
at  a  subsequent  period  by  a  succeeding  incumbent,  founded 
only  upon  such  minute  (i).  And  it  seems  doubtful  whether 
a  parish  register  not  kept  according  to  the  canon  (A),  which 
requires  weekly  entries,  or  whether  a  copy,  without  proof 
'  that  the  original  cannot  be  found,  would  be  admitted  in 

evidence  (/).  And  a  copy  of  a  register  of  baptism  in  the 
island  of  Guernsey  has  been  held  to  be  insufficient  evidence 
of  a  person's  majority  (wi).  But  a  parish  register  has  been 
received  as  evidence  notwithstanding  the  loss  of  a  leaf, 
which  did  not  destroy  the  series  of  entries  (n).  Such 
registers  are  considered  for  certain  purposes  as  public 
books,  and  persons  interested  in  them  have  a  right  to  in- 
spect and  take  copies  of  such  parts  of  them  as  relate  to 
tneir  interest  (o). 

52  Geo.  3,  c.  146,  enacts  by  sect.  5,  that  "  The  several  Custody  of. 
books  wherein  such  entries  shall  respectively  be  made,  and 
all  register  books  heretofore  in  use,  shall  be  deemed  to 
belong  to  every  such  parish  or  chapelry  respectively,  and 
shall  be  kept  by  and  remain  in  the  power  and  custody  of 
the  rector,  vicar,  curate  or  other  officiating  minister  of 
each  respective  parish  or  chapelry  as  aforesaid,  and  shall 
be  by  him  safely  and  securely  kept  in  a  dry  well-painted 
iron  chest,  to  be  provided  and  repaired  as  occasion  may 
require,  at  the  expense  of  the  parish  or  chapelry,  and 
which  said  chest  containing  the  said  books  shall  be  con- 
stantly kept  locked  in  some  dry,  safe  and  secure  place 
within  the  usual  place  of  residence  of  such  rector,  vicar, 
curate  or  other  officiating  minister,  if  resident  within  the 
parish  or  chapelry,  or  in  the  parish  church  or  chapel ;  and 
the  said  books  shall  not,  nor  shall  any  of  them,  be  taken  or 
removed  from  or  out  of  the  said  chest,  at  any  time  or  for 
any  cause  whatever,  except  for  the  purpose  of  making 

(h)  Bain  v.  Mason,  1  C.  &  P.  Ves.  443. 

202,  per  Tenterden;   M.  &  M.  (m)  Huet  v.  Le  Meswrier,  1 

362.  Cox,  275. 

(%)  Doe  d.  Warren  v.  Bray,  3  (n)  Walker  v.  Wingfield,  18 

M.  &  R.  428 ;  8  B.  &  C.  813.  Yes.  443. 

(k)  See  Rex   v.  Bramley,  6  (o)  2  Ld.  Raym.  851 ;  2  Stra. 

T.R.330.  954. 

(I)  Walker   v.  Wingfield,   18 

uu2 
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such  entries  therein  as  aforesaid,  or  for  the  inspection  of 
persons  desirous  to  make  search  therein,  or  to  obtain  copies 
from  or  out  of  the  same,  or  to  be  produced  as  evidence  in 
some  court  of  law  or  equity,  or  to  be  inspected  as  to  the 
state  and  condition  thereof,  or  for  some  01  the  purposes  of 
this  act ;  and  that  immediately  after  making  such  respec- 
tive entries,  or  producing  the  said  books  respectively  for 
the  purposes  aforesaid,  the  said  books  shall  forthwith  again 
be  safely  and  securely  deposited  in  the  said  chest'9 

Stamp  doty  on      By  The  Stamp  Act,  1870  (33  &  34  Vict.  c.  97),  sche- 

extracte.  dule,  the  following  duty  is  imposed : — 

"Copy  or  extract"  (certified)  of  or  from,  any 
register  of  births,  baptisms,  marriages, 
deaths  or  burials 0     0     1 

Exemptions. 

(1.)  Copy  or  extract  furnished  by  any  clergyman,  regis- 
trar or  other  official  person  pursuant  to  and  for  the  pur- 
poses of  any  act  of  parliament,  or  furnished  to  any  general 
or  superintending  registrar  under  any  general  regulation. 
(2.)  Copy  or  extract  for  which  the  person  giving  the 
same  is  not  entitled  to  any  fee  or  reward. 
By  whom  duty      By  sect.  80,  "  The  duty  upon  a  certified  copy  or  extract 
to  he  paid,  may  0f  or  from  any  register  of  births,  baptisms,  marriages, 
adhesive      *    deaths  or  burials  is  to  be  paid  by  the  person  requiring  the 
stamp.  copy  or  extract,  and  may  be  denoted  by  an  adhesive  stamp, 

which  is  to  be  cancelled  by  the  person  by  whom  the  copy 

or  extract  is  signed  before  he  delivers  the  same  out  of  his 

hands,  custody  or  power." 

Non-parochial        Before  the  establishment  of  a  national  civil  registration 

registers.  by  6  &  7  Will.  4,  c.  86,  neither  in  the  ecclesiastical  nor 

in  the  temporal  courts  were  copies  of  registries  of  dissent- 
ing chapels,  or  of  records  not  preserved  in  legally  recog- 
nized official  custody,  allowed  to  be  pleaded  as  evidence. 
Not  admissible  Sir  John  Nicholl  said,  "  The  books  themselves  might  be 
in  evidence.      produced  at  the  hearing  of  the  cause  (p)  and  made  evidence 

to  a  certain  extent."  The  temporal  courts,  on  the  other 
hand,  had  refused  in  several  instances  to  allow  the  birth  of 
a  child  or  the  death  of  a  person  to  be  proved  from  the 
registers  of  Dissenters  (q). 

The  great  inconvenience  resulting  from  this  rule  of  law 
caused  a  commission  to  be  issued  in  1836,  for  the  purpose 
of  ascertaining  what  remedy  might  best  be  applied  to  the 
evil.     The  history  of  the  commission,  and  the  very  curious 

(p)  Newman  v.  Raitby,  1  Phill.      483  ;  Whittuch  v.  Waters,  4  C.  & 
315.  P.  375. 

(2)  Exparte  Toy  lor,  1  G.  &  W. 
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i  fruit  of  their  investigation,  will  be  found  in  their  report 

:  laid  before  parliament  on  the  18th  of  June,  1838,  which 

i  produced  on  the  10th  of  August,   1840,  the  statute  of 

\  3  &  4  Vict  c.  92.     This  act,  after  reciting  the  object  of  8  &  i  Vict 

?  the  commission,  and  the  nature  of  its  report,  proceeds  to  a  J)2- 

.  enact  as  follows : — 

v  ft  The  registrar-general  of  births,  deaths  and  marriages  Certain  re- 

^  in  England  shall  receive,  and  deposit  in  the  general  register  gister?  <*>  |>° 

office,  all  the  registers  and  records  of  births,  baptisms,  the  Tustodyof 
deaths,  burials  and  marriages  now  in  the  custody  of  the  the  registrar- 
commissioners  appointed  by  her  Majesty  as  aforesaid,  and  general, 
which  they  have  by  their  said  report  recommended  to  be 
kept  in  some  secure  place  of  deposit,  and  also  the  several 
registers  and  records  mentioned  in  the  schedules  (H),  (I), 
(P)  and  (Q),  annexed  to  the  said  report  of  the  said  com- 
missioners, and  also  such  other  registers  as  are  hereinafter 
}  directed  to  be  deposited  with  him :  provided  that  none  of  Proviso  as  to 

the  said  registers  or  records  not  already  in  the  custody  of  J^JJ^J  not 
the  said  commissioners  shall  be  received  by  the  registrar- 
general,  unless  the  person  or  persons  now  having  the 
custody  thereof  shall,  within  three  calendar  months  from 
the  passing  of  this  act,  send  the  same  to  the  said  commis- 
sioners for  examination  by  them." 

By  sect.  2,  the  commissioners  were  continued  for  a  year, 
and  were  enabled  to  certify  further  registers  and  records  to 
be  received  and  deposited  in  the  same  way. 

Sect.  5.  "  The  registrar-general  shall  cause  lists  to  be  Lists  to  be 
made  of  all  the  registers  and  records  which  may  be  placed  made; 
in  his  custody  by  virtue  of  this  act ;  and  every  person  which  shall  be 
shall  be  entitled,  on  payment  of  the  fees  hereinafter  men-  °P°n  to  search; 
tioned,  to  search  the  said  lists,  and  any  register  or  record 
therein  mentioned,  between  the  hours  of  ten  in  the  morn- 
ing and  four  in  the  afternoon  of  every  day,  except  Sun- 
days and  Christmas  Day  and  Good  Friday,  but  subject  to 
such  regulations  as  may  be  made  from  time  to  time  by  the 
registrar-general,  with   the  approbation   of  one   of   her 
Majesty's  principal  secretaries  of  state,  and  to  have  a  cer- 
tified extract  of  any  entry  in  the  said  registers  or  records, 
and  for  every  search  in  any  such  register  or  record  shall 
be  paid  the  sum  of  one  shilling,  and  for  every  such  certified  and  certified 
extract  the  sum  of  two  shillings  and  sixpence,  and  no  ?j*tra£t8  had 


more." 


Sect.  6.  "  All  registers  and  records  deposited  in  the  Registers 

general  register  office  by  virtue  of  thia  act,  except  the  deemed  ,n 

registers  and  records  of  baptism  and  marriages  at  the  Z I  shall  be* 

Fleet  and  King's  Bench  Prisons,  at  May  Fair,  at  the  receivable  in 

eridence. 
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Mint  in  Southwark  (r)  and  elsewhere,  which  were  deposited 
in  the  registry  of  the  Bishop  of  London  in  the  year  one 
thousand  eight  hundred  and  twenty-one,  as  hereinafter 
mentioned,  shall  be  deemed  to  be  in  legal  custody,  and 
shall  be  receivable  in  evidence  in  all  courts  of  justice,  sub- 
ject to  the  provisions  hereinafter  contained ;  and  the  regis- 
trar-general shall  produce,  or  cause  to  be  produced,  any 
such  register  or  record,  on  subpoena  or  order  of  any  com- 
petent court  or  tribunal,  and  on  payment  of  a  reasonable 
sum,  to  be  taxed  as  the  court  shall  direct,  and  to  be  paid 
to  the  registrar-general,  on  account  of  the  loss  of  time  of 
the  officer  by  whom  such  register  or  record  shall  be  pro- 
duced, and  to  enable  the  registrar-general  to  defray  the 
travelling  and  other  expenses  of  such  officer." 

Sections  9  to  19  provide  for  the  receipt  of  the  registers 

or  extracts  therefrom  as  evidence  in  the  several  courts. 

Sect.  16,  as  to  the  ecclesiastical  courts,  is  as  follows: — 

Certified  ex-  "  In  case  any  party  shall  intend  to  use  in  evidence  in 

tract  to  be        any  ecclesiastical  court,  or  in  the  High  Court  of  Admi- 

ri^cal«>nrt8-  ra^y>  anv  extrac*>  certified  as  hereinbefore  mentioned,  he 

'  shall  plead  and  prove  the  same  in  the  same  manner  to  all 

intents  and  purposes  as  if  the  same  were  an  extract  from 

a  parish  register,  save  and  except  that  any  such  extract, 

certified  as  hereinbefore  mentioned,  shall  be  pleaded  and 

received  in  proof  without  its  being  necessary  to  prove  the 

collation  of  such  extract  with  the   original  register  or 

and  the  judge    record :  provided  always,  that  the  judge  of  the  court,  on 

may  order  the    o^nse  shown  by  any  party  to  the  suit  ( or  of  his  own  motion 

production  of        v        .i  j-  ■  v  ih.  tr 

the  original      when  the  proceedings  are  in  pcenam),  may,  after  publica- 
tion, issue  a  monition  for  the  production  at  the  hearing  of 
the  cause  of  the  original  register  or  record  containing  the 
entry  to  which  such  certified  extract  relates." 
Fleet  and  May      By  sect.  20,  "  The  several  registers  and  records  of  bap- 
Fair  registers,   tisms  and  marriages  performed  at  the  Fleet  and  King's 

Bench  Prisons,  at  May  Fair,  and  at  the  Mint  in  Soutn- 
wark,  and  elsewhere,  which  were  deposited  in  the  registry 
of  the  Bishop  of  London  in  the  year  one  thousand  eight 
hundred  and  twenty-one,  by  the  authority  of  one  of  his  late 
majesty's  principal  secretaries  of  state,  shall  be  transferred 
from  the  said  registry  to  the  custody  of  the  registrar- 
general,  who  is  hereby  directed  to  receive  the  same  for  safe 
custody :  provided  nevertheless,  that  none  of  the  provi- 
sions hereinbefore  contained  respecting  the  registers  and 

* 

(r)  These  registers  have  never      Ca.  303 ;  Doe  v.  Gatocre,  8  C.  &  P. 
been  received  in  evidence ;  Head      578. 
v.  Passer,  1   Esp.  213 ;   Peake, 
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records  made  receivable  in  evidence  by  virtue  of  this  act 
shall  extend  to  the  registers  and  records  so  deposited  in 
the  registry  of  the  Bishop  of  London  in  the  year  one  thou- 
sand eight  hundred  and  twenty-one  as  aforesaid." 

On  the  9th  of  August,  1841,  the  commissioners  made 
their  final  report  as  provided  for  in  the  2nd  section. 

By  21  &  22  Vict.  c.  25,  reciting  that  a  second  commis-  21  &  22  Vict, 
sion  had  been  issued  in  the  twentieth  year  of  her  Majesty  c* 25- 
to  examine  into  non-parochial  registers  and  records,  and 
had  received  292  such  registers  or  records,  of  which  they 
had  certified  265  to  be  accurate  and  faithful,  though  in 
some  cases  only  in  parts  thereof,  the  registrar-general  is 
ordered  (by  sect.  1}  to  receive  and  deposit  these  registers 
and  records;  and  tney  are  made  subject  to  all  the  provi- 
sions of  3  &  4  Vict.  c.  92. 

By  sect.  2,  certain  registers  or  records,  sent  in  too  late 
for  the  commissioners  to  report  upon,  are  to  be  examined 
by  three  or  more  persons  appointed  by  the  secretary  of 
state ;  and,  if  approved  by  them,  are  to  be  treated  in  like 
manner  with  those  previously  mentioned. 

Blisters  of  birtns,  baptisms,  burials  and  marriages  of  Registers 
British   subjects  beyond  seas  kept  at  British  embassies  ai)roa^' 
and  factories  have  been  from  time  to  time  transmitted  to 
the  Registry  of  the  Consistory  Court  of  London  and  are 
there  preserved  (s). 

By  the  Act  for  registering  Births,  Deaths  and  Mar- 
riages in  England,  6  &  7  Wifl.  4,  c.  86,  it  is  provided  as 
follows : — 

Sect.  49.  "  Nothing  herein  contained  shall  affect  the  regis-  Saving  clause, 
tration  of  baptisms  or  burials  as  now  by  law  established, 
or  the  right  of  any  officiating  minister  to  receive  the  fees 
now  usually  paid  for  the  performance  or  registration  of 
any  baptism,  burial  or  marriage.9' 

Sect.  24.  "  If  any  child  born  in  England  whose  birth  shall  Name  given  in 
have  been  registered  as  aforesaid  shall,  within  six  calendar  I^k?."1*? 
months  next  after  it  shall  have  been  so  registered,  have  witWn^six6 
any  name  given  to  it  in  baptism,  the  parent  or  guardian  months  after 
of  such  child,  or  other  person  procuring  such  name  to  be  jsp**1**^  of 
given,  may,  within  seven  days  next  alter  such  baptism,  ^ 
procure  and  deliver  to  the  registrar  or  superintendent 
registrar,  in   whose    custody  the    register  of  the   birth 
of  the  child  may  then  happen  to  be,  a  certificate,  accord- 
ing to  the  form  of  schedule  (G.)  to  this  act  annexed, 
signed  by  the  minister  who  shall  have  performed  the  rite 

(*)  See  Report  of  the  Commis-  on  Evidence,  5th  ed.,  ss.  1339, 
sioners  of  1838 ;  see,  too,  Taylor      1354,  and  notes. 


•i 


664 


THE  CIIURCU  IN  HER  RELATION  TO  HER  MEMBERS. 


of  baptism,  which  certificate  such  minister  is  hereby 
required  to  deliver  immediately  after  the  baptism,  when- 
ever the  same  shall  be  then  demanded,  on  payment  of  the 
fee  of  one  shilling,  which  he  shall  be  therefore  entitled  to 
receive ;  and  the  said  registrar  or  superintendent  registrar, 
upon  receipt  of  such  certificate  and  on  payment  of  the  fee 
of  one  shilling,  which  he  shall  be  therefore  entitled  to  re- 
ceive, shall,  without  any  erasure  of  the  original  entry, 
forthwith  register  therein  that  the  child  was  baptized  by 
such  name,  and  the  registrar  shall  thereupon  certify  upon 
the  said  certificate  the  additional  entry  so  made,  and  shall 
forthwith  send  the  said  certificate  through  the  post-office 
to  the  registrar-general." 

1  Vict.  c.  22,  s.  2,  says,  "  The  registrar  or  superinten- 
dent registrar  as  the  case  may  be." 


Sect.  3.— No  Fee  for  Baptism. 

It  has  always  been  a  maxim  of  ecclesiastical  law  that  no 
sacrament  of  the  church  shall  be  denied  to  any  one  upon 
the  account  of  any  sum  of  money,  though  it  has  been  said 
that  immemorial  custom  may  in  certain  special  cases  (^war- 
rant the  demand  for  a  fee  after  the  sacrament  has  been  per- 
formed. In  England,  however,  the  exception  to  the  general 
law  with  respect  to  baptism  appears  never  to  have  been 
admitted  (w). 


(f)  "Firmiter  inhibemus,  ne 
cuiquam  pro  aliqua  pecunia  de- 
negetur  sepultura,vel  baptismus, 
vel  aliquod  sacramentum  eccle- 
siasticum,  vel  etiam  matrimo- 
nium  contrahendum  impediatur. 
Quoniam  si  quid  pia  devotione 
fidelium  consuetum  fuerit  erogari, 
super  hoc  postmodum  volumus 
per  ordinarium  loci  ecclesiis  jus- 
titiam  fieri,  sicut  in  generali 
concilio  expressius  est  statutum. 
Absonum  etiam  judicamus,  quod 
de  csetero  pro  chrismate  et  oleo 
ali quid  exigatur,  vel  erogetur, 
cum  toties  hoc  prohibitum  re- 
periatur.  Si  quis  verd  contra 
hoc  facere  prsesumpserit,  Ana- 
themate  sit  mnodatus."  ErogarL 
Sc.  tempore  ministrationis  hujus- 
modi    sacramentorum.        Lynd- 


wood,  Provinciate,  lib.  v.  tit  2, 
"  De  Simonia,"  p.  278. 

(«)  "  By  the  ancient  canons  it 
was  simony  to  take  any  thing 
for  the  sacraments  of  the  church, 
because  they  ought  to  be  admi- 
nistered   freely »  And 

though  some  ministers  have  sued 
their  parishioners  for  a  fee  due 
to  them  on  baptism,  yet  I  cannot 
find  anything  due  for  it  by  virtue 
of  any  custom  or  otherwise ;  and, 
therefore,  when  the  curate  of 
Bridlington,  in  Yorkshire,  li- 
belled against  his  parishioner  for 
a  shilling,  as  due  to  him  for 
baptizing  his  child,  a  prohibition 
was  granted."  Ayl.  Par.  106.  Bv 
13  &  14  Vict.  c.  41  (The  Parish 
of  Manchester  Division  Act, 
1850),  8. 34,  all  fees  for  baptisms 
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In  the  case  of  Burdeaux  v.  Dr.  Lancaster,  Burdeaux,  a 
French  protestant,  had  his  child  baptized  at  the  French 
church  in  the  Savoy,  and  Dr.  Lancaster,  vicar  of  St. 
Martin's,  in  which  parish  it  is,  together  with  the  clerk, 
libelled  against  him  for  a  fee  of  2s,  6d.  due  to  him,  and 
I*,  for  the  clerk.  A  prohibition  was  moved  for,  and  it  was 
urged,  that  this  was  an  ecclesiastical  fee  due  by  the  canon. 
By  Holt,  Chief  Justice:  Nothing  can  be  due  of  common 
right,  and  how  can  a  canon  take  money  out  of  laymen's 

})ockets  ?  Lindwood  says,  it  is  simony  to  take  anything 
or  christening  or  burying,  unless  it  be  a  fee  due  by  cus- 
tom ;  but  then,  a  custom  for  any  person  to  take  a  fee 
for  christening  a  child  when  he  doth  not  christen  him, 
is  not  good ;  Eke  the  case  in  Hobart,  where  one  dies  in  one 
parish  and  is  buried  in  another,  the  parish  where  he  dies 
shall  not  have  a  burying  fee ;  if  you  have  a  right  to 
christen,  you  should  libel  for  that  right,  but  you  ought  not 
to  have  money  for  christening  when  you  do  it  not  (*). 

or  registration  of  baptisms  in  the  6  &  7  Vict.  c.  37,  by  s.  15.    See 

parish  are  expressly  forbidden,  also  14  &  15  Vict.  c.  97,  s.  17. 

A  similar  provision  is  made  as  (x )  1  Salk.  332;   Holt,  319 ; 

to  new  parishes  created  under  12  Mod.  171 ;  Hobart,  175. 
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CHAPTER  III. 

CATECHISM. 

Origin  of  word.  Catechism  (a),  or  "  catechismus"  is  derived  from  the 

Greek  word  "  xanj^«v,"  signifying  originally  to  sound  a 
thing  in  the  ear  of  the  person  spoken  to,  then  to  exhort 
and  then  to  instruct.  It  is  used  in  various  significations 
in  the  New  Testament  (4).  "  In  c  xan^ea,*"  says  Bishop 
Andrewes,  "  is  included  an  iteration,  and  from  '  vx*00*'  we 
have  our  word  echo.  e  'H^wo '  is  indeed  '  to  sound  the  last 
syllable/  and  such  sounders  haply  there  are  enough ;  but 
'  xanjxea '  is  €  to  sound  in  the  whole  after  one  again.' 
And  such  is  the  repetition  which  is  required  of  the  right 
and  true  '  xomj^ou/xevoi,'  young  catechised  Christians,  and 
those  places  are  called  '  xaTf^eij,'  that  give  the  whole  verse 
or  word  again  "(c). 

To   catechize  is  here  understood  in  the  ecclesiastical 
sense  of  giving  elementary  instruction  in  the  Christian  re- 
ligion by  the  form  of  dialogue.     The  teacher  is  the  cate- 
chist,  the  pupil  the  catechumen^  the  guide  of  instruction 
the  catechism. 
Distinction  of        Catechists  constituted  no  distinct  order  in  the  earliest 
catechists  and    ageg  0f  our  church,  but  were  chosen  from  the  other  orders 
in  the  nrim^      f°r  ^e  purpose  of  instructing  the  catechumens  in  lie  first 
tive  church,       principles  of  religion,  and  thereby  preparing  them  for  the 

reception  of  baptism.  The  bishop  himself  sometimes  per- 
formed this  office,  catechising  on  Palm  Sunday  such  cate- 
chumens as  were  to  be  baptized  on  Easter-eve.  At  other 
times,  presbyters  and  deacons  performed  this  office.  St. 
Chrysostom,  while  presbyter  of  Antioch,  entitled  one  of 
his  Homilies  *'  x«T)jyijo-i$  xgo*  t«$  fiixXovra$  QooriZwScu  " — 
4>«ti?oV'8VO'>  or  the  "  illuminate,"  being  one  title  by  which 
•  Christians,  whose  education  was  complete  and  perfect, 
were  discriminated  from  catechumens.  Their  other  titles, 
KicrTo),  fjufjLVYifxevoi,  TeXiloi,  all  answered  the  same  end  of  dis- 
tinguishing the  faithful  initiated  perfect baptized  from  the 
comparatively  uninitiated  state  of  catechumens.     These 

(a)  Miiller,  Lexic.  des  Kirchen -  "  Catechumen." 
rechts,  "Katechisiren,"  III.  p. 329;  (b)  Acts  of  Apostles,  xviii.  25, 

Blunt,  Annotated  Book  of  Com-  xx-  21  ;  Rom.  ii.  18 ;  Gal.  vi.  6. 
mon  Prayer,  241 ;   Blunt,  Diet.  (c)  Introd.  to  Pattern  of  C«- 

of  Doctr.  and  Historic.  Theology,  tech.  Doctrine. 
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latter  also  bore  several  designations,  such  as  "  novitioli,"  Distinction  of 
"  tyrones,"  &c.  &c,  all  indicating  that  they  were  as  yet  ca**£i8te  M? 
but  imperfect  members  of  the  church.  In  the  apostolic  2Je  priSti™111 
age  the  interval  was  never  long  between  conversion  and  church, 
baptism.  The  history  of  Cornelius,  the  Ethiopian 
Eunuch,  Lydia,  and  the  gaoler  of  Philippi,  in  the  Acts 
of  the  Apostles,  demonstrate  that  in  these  days  catechiz- 
ing and  baptism  immediately  accompanied  one  another. 
In  after  ages  the  church,  fearing  to  admit  vicious  mem- 
bers, or  those  whom  persecution  would  render  apostates, 
prolonged  the  interval,  and  provided  that  a  prescribed 
course  of  discipline  and  instruction  should  be  previously 
undergone.  Thus  Justinian  enacts,  in  the  144th  Novell, 
"  Per  duos  primum  annos  in  fide  instituantur  et  pro 
viribus  Scripturas  ediscant,  tuncque  demum  sacro  re- 
demptionis  offer antur  baptismati"  Another  reason  for 
late  baptism  was  the  prevalence  of  a  persuasion  in  the 
third  century,  that  if  no  sin  intervened  between  baptism 
and  death,  salvation  was  secured  to  the  baptized.  Con- 
stantine  was  not  baptized  till  a  very  brief  period  before 
his  death,  being  influenced  by  this  conviction  to  remain 
a  mere  catechumen  the  greater  part  of  his  life  (J). 

Catechumens  were  also  designated  "  auditores**  {e).  In 
the  5th  book  of  his  Ecclesiastical  Polity,  Hooker  says, 
"  Ways  of  teaching  there  have  been  sundry  always  usual 
in  God's  church.  For  the  first  introduction  of  youth  to 
the  knowledge  of  God,  the  Jews  even  to  this  day  have 
their  catechisms.  With  religion  it  fareth  as  with  other 
sciences ;  the  first  delivery  of  the  elements  thereof  must, 
for  like  consideration,  be  framed  according  to  the  weak 
and  slender  capacity  of  young  beginners:  unto  which 
manner  of  teaching  principles  in  Christianity,  the  apostle 
in  the  sixth  to  the  Hebrews  is  himself  understood  to  allude. 
For  this  cause,  therefore,  as  the  Decalogue  of  Moses  de- 
clare th  summarily  those  things  which  we  ought  to  do;  the 
prayer  of  our  Lord,  whatsoever  we  should  request  or  de- 
sire :  so  either  by  the  apostles,  or  at  leastwise  out  of  their 
writings,  we  have  the  substance  of  Christian  belief  com- 
pendiously drawn  into  few  and  short  articles,  to  the  end  x 
that  the  weakness  of  no  man's  wit  might  either  hinder 
altogether  the  knowledge,  or  excuse  the  utter  ignorance 
of  needful  things.  Such  as  were  trained  up  in  their  rudi- 
ments, and  were  so  made  fit  to  be  afterward  by  baptism 

(d)  Bingham,  Eccles.  Antiqu.  (e)  Also  genuflectentes,  allowed 

passim,   and    Qiannone,  Istoria  to  join    in   some  prayers,  and 

Civile  del  Regno  di  Napoli,  1.  2,  competent^  prepared  far  baptism. 
c.  4,  8.  1. 
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received  into   the   church,  the  Fathers  usually  in  their 
writings  do  term  hearers ;  as  having  no  further  commu- 
nion or  fellowship  with  the  church,  than  only  this  that 
they  were  admitted  to  hear  the  principles  of  Christian 
faith  made  plain  unto  them." 
Catechists  and       By  the  office  for  the  ordination  of  deacons,  catechising 
catechumens  in  jg  ma<le  the  especial  duty  of  the  deacon.     In  our  colonies 
our  co  oniea.     catechists  constitute  an  intermediate  class  of  teachers  be- 
tween missionaries  and  schoolmasters,  not  in  holy  orders, 
though  very  often  candidates  for  admission  to  them. 

In  India  catechumens,  being  previously  instructed  in 
the  rudiments  of  Christianity,  are  admitted  into  the  porch 
or  the  verandah  of  the  church,  and  undergo  a  probation 
of  two  years,  before  they  receive  the  rite  of  baptism.  A 
very  long  probation  in  the  verandah  is  enjoined  to  all  such 
as  have  relapsed  before  the  period  of  their  catechumenship 
has  expired  (cr). 

Mr.  Blunt  observes,  that  when  the  offices  of  the 
Church  of  England  were  translated  into  English,  a  cate- 
chism was  inserted  in  the  office  for  confirmation.  "  This 
was  of  course  to  be  learned  during  the  period  of  prepara- 
tion for  confirmation ;  but  the  rubric  directed  that  when 
the  rite  was  to  be  administered,  the  bishop,  or  some  one 
appointed  by  him,  should  '  appose '  the  persons  to  be  con- 
firmed by  requiring  them  to  answer  such  questions  of  this 
catechism  as  the  former  should  see  fit.  The  object  of  this 
was  stated  to  be  that  those  who  were  about  to  be  con- 
firmed might  ( then  themselves,  with  their  own  mouth, 
and  with  their  own  consent,  openly  before  the  church, 
ratify  and  confess '  what  their  godfathers  and  godmothers 
had  promised  for  them  in  their  baptism.  This  custom 
was  continued  until  the  last  revision  of  the  Prayer  Book 
in  1661;  but  in  1552  the  word  ' confess'  in  the  rubric 
(used  in  the  sense  of  confessing  or  professing  our  belief) 
was  unfortunately  altered  to  c  confirm,'  and  the  rubric 
being  then  adopted  as  a  preliminary  address  in  the  con- 
firmation service  (while  that  which  had  been  referred  to 
by  the  word  was  removed  from  it),  a  confusion  of  ideas 
was  originated  which  connected  the  expression  '  ratify 
and  confirm'  with  the  ordinance  of  laying  on  of  hands 
instead  of  with  the  catechizing  by  which  it  is  preceded. 
The  catechism  which  thus  stood  in  the  Prayer  Book  from 
1549  to  1661  (under  both  the  general  title  of  'confirma- 

(c)  See  in  the  Report  of  the      interesting  letter  from  the  Bishop 
Society  for  Propagation  of  the      of  Calcutta  on  this  subject 
Gospel  for  1838,  p.  69,  a  very 
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tion  wherein  is  contained  a  catechism  for  children/  and 
the  particular  one  by  which  it  is  now  alone  headed),  was 
nearly  identical  with  the  present  one,  but  only  extended 
as  far  as  the  end  of  the  explanation  of  the  Lord's  Prayer. 
It  has  often  been  said  to  have  been  made  by  Alexander 
Nowell,  who  was  second  master  of  Westminster  School 
at  the  time  when  the  Prayer  Book  was  in  preparation,  but 
Dean  of  St.  Paul's  from  1560  to  1602 "(d). 

By  Can.  59,  of  1603,  "  Every  parson,  vicar  or  curate,  Neglect  of  the 
upon  every  Sunday  and  holiday,  before  evening  prayer,  Roman,  and 

i    ii  r      l.  ip         u  •  j  •     *        j.  At     care  of  the 

shall  tor  hail  an  hour  or  more  examme  and  instruct  the  Reformed 
youth  and  ignorant  persons  of  his  parish,  in  the  Ten  Church  upon 
Commandments,  the  Articles  of  the  Belief,  and  in  the  thia  matter. 
Lord's  Prayer;  and  shall  diligently  hear,  instruct  and 
teach  them  the  catechism  set  forth  in  the  Book  of  Com- 
mon Prayer.  And  all  fathers,  mothers,  masters  and  mis- 
tresses shall  cause  their  children,  servants  and  appren- 
tices, which  have  not  learned  the  catechism,  to  come  to 
the  church  at  the  time  appointed,  obediently  to  hear,  and 
to  be  ordered  by  the  minister  until  they  have  learned  the 
same.  And  if  any  minister  neglect  his  duty  herein,  let 
him  be  sharply  reproved  upon  the  first  complaint,  and 
true  notice  thereof  given  to  the  bishop  or  ordinary  of  the 
place.  If  after  submitting  himself,  he  shall  willingly 
offend  therein  again,  let  him  be  suspended.  If  so  the 
third  time,  there  being  little  hope  that  he  will  be  therein 
reformed,  then  excommunicated,  and  so  remain  until  he 
be  reformed.  And  likewise  if  any  of  the  said  fathers, 
mothers,  masters  or  mistresses,  children,  servants  or  ap- 
prentices, shall  neglect  their  duties,  as  the  one  sort  in  not 
causing  them  to  come,  and  the  other,  in  refusing  to  learn, 
as  aforesaid :  let  them  be  suspended  by  their  ordinaries 
(if  they  be  not  children),  and  if  they  so  persist,  by  the 
space  of  a  month,  then  let  them  be  excommunicated." 

And  by  the  rubric,  superseding,  to  a  certain  extent,  this 
canon,  it  is  enacted,  that "  The  curate  of  every  parish  shall 
diligently  upon  Sundays  and  holidays,  after  the  second 
lesson  at  evening  prayer,  openly  in  the  church  instruct 
and  examine  so  many  children  of  his  parish  sent  unto 
him,  as  he  shall  think  convenient,  in  some  part  of  the 
catechism. 

"  And  all  fathers  and  mothers,  masters  and  dames,  shall 
cause  their  children,  servants  and  apprentices  (which  have 
not  learned  their  catechism),  to  come  to  the  church  at  the 

(d)  Blunt,  Annotated  Book  of  Common  Prayer,  241,  242. 
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time  appointed,  and  obediently  to  hear,  and  be  ordered  by 
the  curate,  until  such  time  as  they  have  learned  all  that 
therein  is  appointed  for  them  to  learn.9' 

That  part  of  the  church  catechism  which  treats  of  the 
sacraments  is  not  in  the  Prayer  Book  of  the  2nd  or  6th  of 
Edw.  6,  but  was  added  in  the  beginning  of  the  reign  of 
King  James  the  First,  upon  the  conference  at  Hampton 
Court  (<?).  The  Puritans  complained  that  it  was  too  short 
in  its  existing  form.  "The  addition,"  says  Cosin(/), 
"  was  first  penned  by  Bishop  Overall "  (then  Dean  of  St. 
Paul's)  "  and  allowed  by  the  bishops." 

In  the  office  of  public  baptism,  the  minister  directs 
the  godfathers  and  godmothers  to  take  care  that  the  child 
be  brought  to  the  bishop  to  be  confirmed  by  him,  so  soon 
as  he  or  she  can  say  the  Creed,  the  Lord's  Prayer,  and 
the  Ten  Commandments  in  the  vulgar  tongue,  and  be 
further  instructed  in  the  church  catechism  set  forth  for 
that  purpose  (^). 

"  It  is  obvious,"  Mr.  Blunt  observes,  "  from  the  history 
of  the  catechism,  that  it  was  formed  upon  the  basis  of  the 
Creed,  the  Lord's  Prayer  and  the  Ten  Commandments. 
To  these,  and  to  the  catechetical  exposition  connected  with 
them,  was  prefixed  a  fourth  division  on  the  Christian 
nature  and  covenant ;  and  at  the  end  was  afterwards  added 
a  fifth  division  on  the  sacraments.  It  has  thus  become  a 
comprehensive  summary  respecting,  (1)  The  relation  be- 
tween God  and  Christians,  (2)  Faith,  (3)  Duly,  (4)  Prajer, 
(5)  Grace.  But  although  thus  happily  comprehensive,  it 
must  be  remembered  that  it  does  not  profess  to  be  exhaus- 
tive ;  and  that  when  the  Puritans  at  the  Savoy  Conference 
wished  it  to  be  made  longer  by  adding  questions  on  justi- 
fication, sanctification,  &c,  the  bishops  replied, '  The  cate- 
chism is  not  intended  as  a  whole  body  of  divinity,  but  as  a 
comprehension  of  the  articles  of  faith,  and  other  doctrines 
most  necessary  to  salvation' "(A). 

(e)  Gibs.  375.  (g)  Bishop  Stillingfleet,  vol.  iiL 

(/)  Cosin's  Notes,  p.  491,  Ang.      267. 
Cath.  Lib.  (h)  Blunt,  Annotated  Book  of 

Common  Prayer,  243. 
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CONFIRMATION. 


Confirmation  is  the  rite  of  the  Church  whereby  the  faith  What  the  rite 
of  the  baptized  person  is  covfirmed  and  grace  given  to  him  **• 
to  remain  steadfast  in  that  faith. 

The  rite  is  founded  on  the  apostolical  practice  and  pre-  Founded  on 
cedent  recorded  in  the  Acts  of  the  Apostles  (c.  viii.  ^P08^^*1 
14 — 17) (a),  "Now  when  the  apostles  which  were  at 
Jerusalem  heard  that  Samaria  had  received  the  word  of 
God,  they  sent  unto  them  Peter  and  John :  Who,  when 
they  were  come  down,  prayed  for  them,  that  they  might 
receive  the  Holy  Ghost :  For  as  yet  he  was  fallen  upon 
none  of  them ;  only  they  were  baptized  in  the  name  of 
the  Lord  Jesus.  Then  laid  they  their  hands  on  them,  and 
they  received  the  Holy  Ghost." 

The  Roman  and  Greek  Churches  use  oil  in  the  adminis- 
tration of  this  rite. 

According  to  the  present  rule  of  the  former  church  the  Use  of  Roman 
rite  can  only  be  administered  by  a  bishop,  though  the  and  Greek 
pope  may  delegate  a  priest  to  perform  this  office.     The  ^"^^k^ 
Greek   Church  commits  the  administration  of  it  to  a 
priest ;  but  the  chrism  used  on  the  occasion  receives  the 
previous  benediction  of  the  bishop. 

The  English  Church  holds  that  it  is  competent  to  the 
bishop  only  to  administer  this  rite. 

With  respect  to  the  proper  age  of  the  baptized  person  Age  of  persons 

to  be  con- 

(a)   The    following    valuable  sancius.    Quod  nunc  quoque  apud 

ana  remarkable  passage  is  from  nos  geritur,  ut  qui  in  ecclesift 

St.  Cyprian,  Epist.  73,  ix.  (8}  '•  baptisantur,  praepoeitis  ecclesia 

44  Illi  enim  qui  in  SamariA  creai-  offerantur,  et  per  nostram  ora- 

derant,  fide  verfi  ere dide rant  et  tionem  ac  manus  impositionem 

intus  in  ecclesift  quae  una  est,  et  Spiritum  sanctum   consequantur 

cui  soli  gratiam  baptismi  dare  et  et  signaculo  dominico    consum- 

peccata  solvere  permissura  est,  a  mentur."     In  the  first    Prayer 

Philippo   diacono,  quern    iidem  Book  of  Edward  VI.  it  was  thus 

apostoli  miserant,  baptizati  erant.  ordered :  "  Then  the  bishop  shall 

Et  idcirco  quia  legitimum  bap-  cross  them  in  the  forehead  and 

tismum  consecuti  fuerint,  bap-  lay  his  hand  upon  their  head, 

tisari  eos  ultra  non  oportebat,  saying, ( N.,  I  sign  thee  with  the 

sed  tantummodo  quod  aeerat,  id  sign  of  the  cross,'  and,  &c."  The 

a  Petro  et  Joanne  factum  est,  sign  of  the  cross  and  this  direc- 

ut  oratione  pro  eis  habita,  et  tion    is    omitted    in    the    later 

manu  imposita  invocaretur  et  in-  Prayer  Books. 
funderetur    super    eos    Spiritus 
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Rite  cannot  be 
repeated. 

Law  of  the 
Church  of 
England. 

Time  of  con- 
firmation. 


to  be  the  recipient  of  this  rite,  the  Roman  Church  (6)  re- 

?uires  him  to  be  seven  years  of  age  at  the  least  The 
rreek  Church  allows  confirmation  very  soon  after  baptism, 
and  this  appears  to  have  been  the  primitive  usage. 

The  English  Church  has  fixed  no  particular  age,  hat 
requires  the  candidate  to  be  of  "  competent  age,"  meaning, 
as  appears  from  the  service  and  the  orders  relating  to  it, 
that  he  should  be  confirmed  as  soon  as  he  has  a  knowledge 
of  and  is  able  to  repeat  in  English  the  Creed,  the  Lord's 
Prayer  and  the  Ten  Commandments,  and  be  able  to 
answer  questions  from  the  catechism. 

The  churches  agree  that  confirmation,  like  baptism, 
cannot  be  repeated. 

The  present  law  of  the  Church  of  England  is  contained 
in  the  Mowing  canons  and  rubrics. 

In  the  office  of  public  baptism,  the  minister  directs  the 
godfathers  and  godmothers  to  take  care  "  that  the  child  be 
brought  to  the  bishop  to  be  confirmed  by  him,  so  soon 
as  he  or  she  can  say  the  Creed,  the  Lord's  Prayer  and 
the  Ten  Commandments  in  the  vulgar  tongue,  and  be 
farther  instructed  in  the  Church  Catechism,  set  forth  for 
that  purpose." 

And  by  the  rubric  at  the  end  of  baptism  of  those 
that  are  01  riper  years : — "  It  is  expedient  that  every  per- 
son so  baptized  shall  be  confirmed  by  the  bishop,  so  soon 
after  his  baptism  as  conveniently  may  be,  that  so  he  may 
be  admitted  to  the  holy  communion." 

And  by  the  rubric  before  the  office  of  confirmation  :— 
"  So  soon  as  children  are  come  to  a  competent  age, 
and  can  say  in  their  mother  tongue  the  Creed,  the  Lord's 
Prayer,  and  the  Ten  Commandments,  and  also  can  answer 
to  the  other  questions  of  the  catechism,  they  shall  be 
brought  to  the  oishop." 

By  Can.  60  of  1603,  "  Forasmuch  as  it  hath  been 
a  solemn,  ancient  and  laudable  custom  in  the  Church  of 
God,  continued  from  the  apostles'  times,  that  all  bishops 
should  lay  their  hands  upon  children  baptized  and  in- 
structed in  the  catechism  of  the  Christian  religion,  praying 
over  them,  and  blessing  them,  which  we  commonly  call 
confirmation,  and  that  this  holy  action  hath  been  accustomed 
in  the  church  in  former  ages,  to  be  performed  in  the  bishop's 
visitation  every  third  year;  we  will  and  appoint,  that 
every  bishop  or  his  suffragan,  in  his  accustomed  visitation, 
do  in  his  own  person  carefully  observe  the  said  custom. 


(b)  Devoti,   Inst  Can.   t    1,      Lex.  des  Kirchenrechts,  "Fir- 
p.  416,  De  Confirmatione ;  Muller,      mung,"  ii.  883. 
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And  if  in  that  year,  by  reason  of  some  infirmity,  he  be  not 
able  personally  to  visit,  then  he  shall  not  omit  the  execu- 
tion of  that  duty  of  confirmation  the  next  year  after,  as  he 
may  conveniently." 

fey  Can.  61,  "  Every  minister  that  hath  cure  and 
charge  of  souls,  for  the  better  accomplishing  of  the  orders 
prescribed  in  the  Book  of  Common  Prayer  concerning 
confirmation,  shall  take  especial  care,  that  none  shall 
be  presented  to  the  bishop  for  him  to  lay  his  hands  upon, 
but  such  as  can  render  an  account  of  their  iaith  accord- 
ing to  the  catechism  in  the  said  book  contained.  And 
when  the  bishop  shall  assign  any  time  for  the  perform- 
ance of  that  part  of  his  duty,  every  such  minister  shall  use 
his  best  endeavour  to  prepare  and  make  able,  and  likewise 
to  procure  as  many  as  he  can  to  be  then  brought,  and  by 
the  bishop  to  be  confirmed." 

And  by  the  rubric: — "Whensoever  the  bishop  shall 
give  knowledge  for  children  to  be  brought  unto  him  for 
their  confirmation,  the  curate  of  every  parish  shall  either 
bring  or  send  in  writing,  with  his  hand  subscribed  there- 
unto, the  names  of  all  such  persons  within  his  parish  as  he 
shall  think  fit  to  be  presented  to  the  bishop  to  be  con- 
firmed." And  if  the  bishop  approve  of  them,  he  shall 
confirm  them,  according  to  the  form  in  the  Book  of  Com- 
mon Prayer. 

And  by  the  rubric : — "  And  every  one  shall  have  a  god- 
father or  a  godmother  as  a  witness  of  their  confirmation." 

And  by  Can.  29 :— "  And  no  person  shall  be  admitted 
godfather  or  godmother  to  any  child  at  confirmation  before 
the  said  person  so  undertaking  hath  received  the  holy 
communion." 

Lord  Coke  says,  "  If  a  man  be  baptized  by  the  name  of  Change  of 
Thomas,  and  after,  at  his  confirmation  by  the  bishop,  he  name* 
is  named  John,  his  name  of  confirmation  shall  stand 
good.  And  this  was  the  case  of  Sir  Francis  Gawdie,  chief 
justice  of  the  Court  of  Common  Pleas,  whose  name  by 
baptism  was  Thomas,  and  his  name  of  confirmation 
Francis ;  and  that  name  of  Francis,  by  the  advice  of  all 
the  judges,  he  did  bear,  and  afterwards  used  in  all  his 
purchases  and  grants"  (c). 

Dr.  Burn,  however,  observes,  "  But  this  seemeth  to  be 
altered  by  the  form  of  the  present  liturgy.  In  the  offices 
of  old,  the  bishop  pronounced  the  name  of  the  child  or 
person  confirmed  by  him,  and  if  he  did  not  approve  of 
the  name,  or  the  person  himself  or  his  friends  desired  it 
to  be  altered,  it  might  be  done  by  the  bishop's  pronouncing 

(c)  1  Tnst.  3. 
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a  new  name  upon  his  ministering  this  rite,  and  the  com- 
mon law  allowed  the  alteration ;  but  upon  review  of  the 
liturgy  at  King  Charles  the  Second's  restoration,  the 
office  of  confirmation  is  altered  as  to  this  point,  for  now 
the  bishop  doth  not  pronounce  the  name  of  the  person 
confirmed,  and  therefore  cannot  alter  it"(<f). 

Under  the  title  Baptism,  Dr.  Burn  had  made  the  same 
observation,  adding, "  this  might  be  so  in  the  time  of  Lord 
Coke,  but  now  the  case   seemeth  to  be  altered."     But 
Lord  Coke's  authority  cannot  be  set  aside  in  this  way. 
He  had  before  him  at  the  time  when  he  thus  laid  down 
the  law  the  confirmation  services  of  Edward  and  Eliza- 
beth, which  are  not,  as  might  be  inferred  from  the  remark 
of  Dr.  Burn,  different  in  this  respect  from  that  of  Charles 
the  Second.     There  seems  to  be  no  reason  to  impugn  the 
authority  of  the  precedent  cited  by  Lord  Coke.     Bishop 
Kennett  has  left  on  record  in  some  MS.  notes  to  the  Prayer 
Book,  which  are  now  in  the  British  Museum,  an  account 
of  a  case  in  which  a  bishop  changed  the  name  of  a  child 
so  lately  as  1707.     He  states  the  fact  as  follows: — "On 
Sunday,  December  21st,  1707,  the  Lord  Bishop  of  Lin- 
coln confirmed  a  young  lad  in  Henry  VII.'s  chapel,  who 
upon  that  ceremony  was  to  change  his  christian  name, 
and  accordingly,  the  sponsor  who  presented  him  delivered 
to  the  bishop  a  certificate,  which  his  lordship  signed,  to 
notify  that  he  had  confirmed  such  a  person  by  such  a 
name,  and  did  order  the  parish  minister  then  present  to 
register  the  person  in  the  parish  book  under  that  name. 
This  was  done  by  the  opinion  under  hand  of  Sir  Edward 
Northey,  and  the  like  opinion  of  Lord  Chief  Justice  Holt, 
founded  on  the  authority  of  Sir  Edward  Coke,  who  says 
it  was  the  common  law  of  England"  (e).     There  is  also  an 
instance  of  such  change  of  name  on  record  as  having 
occurred  in  the  diocese  of  Cork,  in  Ireland,  as  late  as 
a.d.  1761 ;  and  the  practice  is  occasionally  continued  to 
the  present  day  (/). 

By  the  rubric  at  the  end  of  the  office  of  confirmation, 
"  There  shall  be  none  admitted  to  the  holy  communion, 
until  such  time  as  they  be  confirmed,  or  be  ready  and 
desirous  to  be  confirmed  "  (g). 


(d)  Johns,  a.d.  1281,  numb.  3. 

(c)  Blunt,  Annotated  Book  of 
Common  Prayer,  note  to  '*  Order 
of  Confirmation." 

(/)  Notes  and  Queries,  4th 
Ser.  VI.  p.  17. 

(g)  For  the  antiquity  of  con- 
firmation, see  De  Cons.  Dist.  v. 


and  Inst.  J.  C.  ii.  4.  By  42  Geo. 
3,  c.  73,  8. 8,  employers  of  young 
personam  factories  "coming  under 
its  provisions  are  to  take  care 
that  these  young  persons,  if  mem- 
bers of  the  church,  be  brought  to 
the  bishop  for  confirmation. 
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CHAPTER  V. 

THE  SACRAMENT  OF  THE  LOBD'S  SUPPER. 

The  sacrament  of  the  Lord's  Supper,  instituted  by  our  The  principal 
Lord  himself  (a),  constitutes  the  principal  part,  the  great  act  °*  worship, 
central  act  of  Christian  worship.  From  the  very  e&rly  his- 
tory of  Christianity  it  appears,  that  on  the  Sunday  the  faith- 
ful met  together,  and  after  hearing  portions  of  the  Holy 
Scriptures  read,  and  a  sermon  by  the  bishop,  produced 
offerings  of  bread,  wine  and  water,  which  being  consecrated 
by  the  prayer  and  blessing  of  the  bishop  or  priest,  were 
distributed  among  those  present,  and  portions  were  sent 
through  the  deacons  to  the  absent  members  of  the  con- 
gregation. At  a  later  period  a  small  portion  of  these 
elements  was  consecrated. 

The  names  by  which  this  sacrament  is  designated  in  the  Karnes  of  this 
Holy  Scriptures  are  these : —  sacrament. 

The  supper  of  the  Lord  (b). 

The  table  of  the  Lord(c). 

The  communion  of  the  blood  and  body  of  Christ  (rf). 

The  cup  of  blessing :  the  bread  which  is  broken  (*). 

The  breaking  of  bread  (/). 
In  the  writings  of  the  Fathers  we  find  the  following 
designations:  eucharistia,  mysterium,  oblatio,  collecta, 
sacra  mensa,  sacr  amentum  pacts  et  charitatis,  alimentum 
et  poculum  immortalitatis,  ayta  eruya£i;,  ij  9wrla>  sacr\ficium 
altar  is,  sacramentum  (ff). 

The  English  divines  speak  of  the  sacrament  of  the 

(a)  Matt.  xxvi.  26—28 ;  Mark,  pons,  et  virtutem  specialem: 
xiv.  22 — 24;  Luke,  xxii.  19—20;  Forma  est  panis  et  vini,  Veritas 
Acts,  ii.  42;  John,  vi.  47 — 58;  carniset  sanguinis,  virtus  unitatis 
Shepkard  v.  Bennett,  judgment  in  et  charitatis.  Primum  est  sacra- 
Court  of  Arches,  3  L.  R.,  Ad.  &  men  turn  et  non  res.  Secundum 
Eccl.  167,  and  special  report.  est  sacramentum  et  res.  Tertium 

(b)  1  Cor.  xi.  20.  est  res   et   non   sacramentum.*' 

(c)  1  Cor.  x.  21.  Decret.  1.  3,  t.  41,  c.  vi. 

(d)  1  Cor.  x.  16.  (g)  As  to  the  canon  law  cf. 

(e)  Ibid.  ^  Greg.  III.  41,  De  celebratione 
(/)  Acts  of  the  Apostles,  ii.  42.      missarum  et  sacramento  eucha- 

u  Distinguendum  est  tamen  sub-  ristin  et  divinis  officiis.    Clem, 

tiliter  intra  tria  quae  sunt  in  hoc  1.    3,    t  xiv.,    De    celebratione 

sacramento    discreta,    videlicet  missarum  et  aliis  divinis  officiis. 
formam  visibilem,  veritatem  cor- 

x  x  2 
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The  body  and 
blood  verily 
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altar  (A),  the  eucharist,  and  the  holy  communion,  the  feast 
od  a  sacrifice  (t). 

The  Roman  branch  of  the  Catholic  Church  uses  the 
term  "mass,"  the  origin  of  which  is  doubtful.  Some 
writers  have  deduced  it  from  a  Hebrew  word  meaning 
sacrifice ;  some  from  the  Greek  prop-*?,  mystery ;  others 
from  the  Latin  word  "mittere,"  because  through  the 
hands  of  the  priest  the  unbloody  sacrifice'  was  offered  to 
God ;  but  the  more  probable  derivation  is  from  the  Latin 
word  "  missa,"  used  instead  of  missio,  to  signify  the 
dimissio  of  the  initiated  or  faithful — missa  fidclium — at 
the  close  of  the  service,  ite  missa  est,  i.e.,  est  missio  vobis; 
the  catechumens  or  uninitiated  having  been  dismissed  after 
the  reading  of  the  gospel  and  the  sermon  (A) — missa 
catechumenorum  (/). 

The  name  was  first  discontinued  by  the  English  Church 
in  Edward  the  Sixth's  reign,  though  in  the  first  Prayer 
Book  (  a.d.  1549),  put  forth  in  the  second  year  of  his  reign, 
the  title  was  "  The  Supper  of  the  Lord  and  the  Holy 
Communion,  commonly  called  the  Mass ;"  and  in  "  The 
Order  of  the  Communion  "  (a.d.  1548),  which  preceded 
this  book,  the  second  rubric  says,  "  The  time  of  the  com- 
munion shall  be  immediately  after  that  the  priest  himself 
hath  received  the  sacrament,  without  the  varying  of  any 
other  rite  or  ceremony  in  the  mass  (until  other  order 
shall  be  provided),  &c.'      In  this  "  order  "  the  communion 
was  administered  as  now  in  both  kinds,  and  with  a  portion 
of  the  language  now  used  in  our  Prayer  Book. 

But  under  every  appellation  the  church  has  always 
holden,  according  to  the  language  of  our  catechism,  that 
"the  body  and  blood  of  Christ  are  verily  and  indeed 
taken  and  received  by  the  faithful  in  the  Lord's  Supper." 

The  doctrine  of  Transubstantiation  is  one  of  the  novel- 
ties which  the  Church  of  Rome  engrafted  upon  the  doctrine 
of  the  primitive  church. 

In  a.d.  1215,  Pope  Innocent  the  Third  induced  a 
council  of  the  Western  Church,  which  is  untruly  styled 


(h)  Cosin,  Works,  vol.  v.  85, 
Notes  on  the  Book  of  Common 
Prayer  (Oxford,  1855V  "  A  ne- 
cessary Doctrine  and  Erudition 
for  any  Christian  Man,"  written 
by  Cranmer,  Formularies  of 
Faith,  Hen.  VIII.  (Oxford,  1856), 
262. 

(i)  Bishop  Cleaver.  The  act 
1  Ed w.  6,  c.  1,  passed  in  1547,  is 


entitled  "  An  Act  against  such  as 
shall  unreverently  speak  against 
the  Sacrament  of  the  Body  and 
Blood  of  Christ,  commonly  called 
the  Sacrament  of  the  Altar,  and 
for  receiving  thereof  in  both 
kinds." 

(k)  Du  Cange,  Gloss,  tit.  Missa, 
(/)  Miil ler,  Lexicon  des  Kirch- 
enrechts,  IV.  80. 
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the  twelfth  general  or  oecumenical  council,  to  declare  that 
in  the  sacrament  of  the  altar  "the  bread  was  by  divine 
omnipotence  transubstantiated  into  His  Body  and  the  wine 
into  His  Blood  (m).  According  to  the  28th  article  of  our 
church, "  Transubstantiation  (or  the  change  of  the  substance 
in  bread  and  wine)  in  the  supper  of  the  Lord  cannot  be 
proved  by  Holy  Writ,  but  is  repugnant  to  the  plain  words 
of  Scripture,  overthroweth  the  nature  of  a  sacrament,  and 
hath  given  occasion  to  many  superstitions.'9 

According  to  the  first  rubric,  "  There  shall  none  be  ad-  Who  shall  or 
mitted  to  the  holy  communion  until  such  time  as  he  be  fitted  to 
confirmed,  or  be  ready  and  desirous  to  be  confirmed."  the  holy 

According  to  the  constitution  of  Peccham,  "  None  shall  communion, 
give  the  communion  to  the  parishioner  of  another  priest 
without  his  manifest  licence ;  which  ordinance  nevertheless 
shall  not  extend  to  travellers,  nor  to  persons  in  danger,  nor 
to  cases  of  necessity"  (w). 

Travellers  are  parishioners  of  every  parish  (o). 

Persons  in  danger  ;  that  is,  in  danger  of  death  (/?). 

And  by  Can.  28  of  1603,  *'  The  churchwardens  or 
questmen  and  their  assistants  shall  mark,  as  well  as  the 
minister,  whether  any  strangers  come  often  and  commonly 
from  other  parishes  to  their  church,  and  shall  show  their 
minister  of  them,  lest  perhaps  they  be  admitted  to  the 
Lord's  table  amongst  others ;  which  they  shall  forbid,  and 
remit  such  home  to  their  own  parish  churches  and  ministers, 
there  to  receive  the  communion  with  the  rest  of  their  own 
neighbours." 

The  next  rubric  enacts,  "  And  if  any  be  an  open  and 
notorious  evil  liver,  or  have  done  any  wrong  to  his  neigh- 
bours by  word  or  deed,  so  that  the  congregation  be  thereby 
offended,  the  curate,  having  knowledge  thereof,  shall  call 
him  and  advertise  him,  that  in  any  wise  he  presume  not  to 
come  to  the  Lord's  table,  until  he  hath  openly  declared 
himself  to  have  truly  repented,  and  amended  his  former 
naughty  life ;  that  the  congregation  may  thereby  be  satisfied, 
which  before  were  offended ;  and  that  he  hath  recompensed 
the  parties  to  whom  he  hath  done  wrong,  or  at  least 
declare  himself  to  be  in  full  purpose  so  to  do,  as  soon  as 
he  conveniently  may." 

And  "  The  same  order  shall  the  curate  use  with  those 

(to)  The  expression  appears  for  panem    transubstantiavit    et  vi- 

the  first  time  in  the  canon  law  in  num,"  &c. 
the  Decretals,  1.  iii.  t.  xli.  c.  vL  (n)  Lind.  233. 

"Quaesivisti,  quia  forma  verborum,  (o)  Ibid, 

quam  ipse  Christus  expressit  cum         (p)  Ibid, 
in  corpus  et   sanguinem    suum 
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betwixt  whom  he  perceiveth  malice  and  hatred  to  reign; 
not  suffering  them  to  be  partakers  of  the  Lord's  table  until 
he  know  them  to  be  reconciled.    And  if  one  of  the  parries 
so  at  variance  be  content  to  forgive,  from  the  bottom  of 
his  heart,  all  that  the  other  hath  trespassed  a^ain^t  him. 
and  to  make  amends  for  that  he  himself  hath  offended* 
and  the  other  party  will  not  be  persuaded  to  a  godly  unity, 
but  remain  still  in  his  frowardness  and  malice,  the  minister 
in  that  case  ought  to  admit  the  penitent  person  to  the  holy 
communion,  and  not  him  that  is  obstinate.      Provided, 
that  every  minister  so  repelling  any,  as  is  specified  in  this 
or  the  next  preceding  paragraph  of  this  rubric,  shall  be 
obliged  to  give  an  account  of  the  same  to  the  ordinary 
within  fourteen  days  after  at  the  farthest.  And  the  ordinary 
shall  proceed  against  the  offending  person  according  to 
the  canon." 

By  Can.  26,  "  No  minister  shall  in  any  wise  admit  to 
the  receiving  of  the  holy  communion  any  of  his  cure  or 
flock  which  be  openly  known  to  live  in  sin  notorious  with- 
out repentance,  nor  any  who  have  maliciously  and  openly  ■' 
contended  with  their  neighbours,  nor  any  churchwardens 
or  sidesmen  who  refuse  or  neglect  to  make  presentment  of  < 
offences  according  to  their  oaths." 

By  Can.  27,  "  No  minister,  when  he  celebrateth  the  j 

communion,  shall  wittingly  administer  the  same  to  any  but  J 

to  such  as  kneel,  under  pain  of  suspension ;  nor,  under 
the  like  pain,  to  any  that  refuse  to  be  present  at  public  \ 

prayers,  according  to  the  orders  of  the  Church  of  England ;  \ 

nor  to  any  that  are  common  and  notorious  depravers  of 
the  Book  of  Common  Prayer,  and  administration  of  the 
sacraments,  and  of  the  orders,  rites  and  ceremonies  therein 

?rescribed ;  or  of  any  thing  that  is  contained  in  any  of  the 
?hirty-nine  Articles ;  or  of  any  thing  contained  in  the 
book  of  ordering  priests  and  bishops ;  or  to  any  that  have 
spoken  against  and  depraved  his  majesty's  sovereign  autho- 
rity in  causes  ecclesiastical :  except  every  such  person  shall 
first  acknowledge  to  the  minister  before  the  churchwardens 
his  repentance  for  the  same,  and  promise  by  word  (if  he 
cannot  write)  that  he  will  do  so  no  more ;  and  except  (if 
he  can  write)  he  shall  first  do  the  same  under  his  hand- 
writing, to  be  delivered  to  the  minister,  and  by  him  sent  to 
the  bishop  of  the  diocese  or  ordinary  of  the  place.  Pro- 
vided, that  every  minister  so  repelling  any  (as  is  specified 
either  in  this  or  in  the  next  preceding  constitution)  shall 
upon  complaint,  or  being  required  by  the  ordinary,  signify 
the  cause  thereof  unto  him,  and  therein  obey  his  order  and 
direction." 
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By  Can.  109,  "  If  any  offend  their  brethren,  either  by 
adultery,  whoredom,  incest  or  drunkenness,  or  by  swear- 
ing, ribaldry,  usury  or  any  other  uncleanness  or  wickedness 
of  life,  such  notorious  offenders  shall  not  be  admitted  to 
the  holy  communion  till  they  be  reformed." 

By  Can.  71,  "No  minister  shall  administer  the  holy 
communion  in  any  private  house,  except  it  be  in  times  of 
necessity,  when  any  being  either  so  impotent  as  he  cannot 
go  to  the  church,  or  very  dangerously  sick,  are  desirous  to 
be  partakers  of  the  holy  sacrament,  upon  pain  of  suspen- 
sion for  the  first  offence  and  excommunication  for  the 
second.  Provided,  that  houses  are  here  reputed  for  private 
houses,  wherein  are  no  chapels  dedicated  and  allowed  by 
the  ecclesiastical  laws  of  this  realm.  And  provided  also, 
under  the  pains  before  expressed,  that  no  chaplains  do 
administer  the  communion  in  any  other  places  but  in  the 
chapels  of  the  said  houses;  and  that  also  they  do  the  same 
very  seldom  upon  Sundays  and  holidays :  so  that  both  the 
lords  and  masters  of  the  said  houses  and  their  families, 
shall  at  other  times  resort  to  their  own  parish  churches, 
and  there  receive  the  holy  communion  at  the  least  once 
every  year." 

By  Can.  22,  "  We  do  require  every  minister  to  give 
warning  to  his  parishioners  publicly  in  the  church  at 
morning  prayer,  the  Sunday  before  every  time  of  his  ad- 
ministering that  holy  sacrament,  for  their  better  prepara- 
tion of  themselves ;  which  said  warning  we  enjoin  the 
Baid  parishioners  to  accept  and  obey,  under  the  penalty 
and  danger  of  the  law." 

And  by  the  rubric :  c<  The  minister  shall  always  give 
warning  for  the  celebration  of  the  holy  communion  upon 
the  Sunday  or  some  holiday  immediately  preceding." 

And  "  So  many  as  intend  to  be  partakers  of  the  holy 
communion  shall  signify  their  names  to  the  curate  at  least 
some  time  the  day  before." 

In  the  thirteenth  year  of  Charles  the  Second's  reign, 
an  action  upon  the  case  was  brought  against  a  minister 
for  refusing  the  sacrament  to  another,  and  the  jury 
found  for  the  plaintiff,  and  gave  damages.  And  it  was 
moved  in  arrest  of  judgment,  among  other  things,  that 
the  party  had  not  set  forth  in  his  declaration,  that  he 
gave  notice  according  to  the  statute,  nor  that  he  was  a 
parishioner  of  that  parish,  without  which  the  minister 
might  not  admit  him  by  the  laws  of  the  church.  But 
these  points  appear  not  to  have  come  under  consideration, 
because  another  exception  was  of  itself  adjudged  to  be 
fatal,  viz.,  that  the  plaintiff  declared  for  not  administering 
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two  Sundays,  and  had  not  set  forth  that  in  the  second  in- 
stance he  desired  the  minister  to  do  it,  and  yet  entire 
damages  had  been  given  for  both  (e). 

Another  rubric  enacts  that  "  There  shall  be  no  cele- 
bration of  the  Lord's  Supper,  except  there  be  a  conve- 
nient number  to  communicate  with  the  priest,  according 
to  his  discretion." 

"  And  if  there  be  not  above  twenty  persons  in  the  parish 
of  discretion  to  receive  the  communion,  yet  there  shall  be 
no  communion  except  four  (or  three  at  the  least)  commu- 
nicate with  the  priest." 

"  And  in  cathedral  and  collegiate  churches  and  col- 
leges, where  there  are  many  priests  and  deacons,  they 
shall  all  receive  the  communion  with  the  priest  every 
Sunday  at  the  least,  except  they  have  reasonable  cause  to 
the  contrary." 

By  Can.  82,  "  "Whereas  we  have  no  doubt,  but  that  in 
all  churches  convenient  and  decent  tables  are  provided 
and  placed  for  the  celebration  of  the  holy  communion, 
we  appoint  that  the  same  tables  shall  from  time  to  time 
be  kept  and  repaired  in  sufficient  and  seemly  manner,  and 
covered  in  time  of  divine  service  with  a  carpet  of  silk  or 
other  decent  stuff,  thought  meet  by  the  ordinary  of  the 
place,  if  any  question  be  made  of  it,  and  with  a  fair  linen 
cloth  at  the  time  of  the  ministration,  as  becometh  that 
table ;  and  so  stand,  saving  when  the  holy  communion  is 
to  be  administered,  at  which  time  the  same  shall  be  placed 
in  so  good  sort  within  the  church  or  chancel,  as  thereby 
the  minister  may  be  more  conveniently  heard  of  the  com* 
municants  in  his  prayer  and  ministration,  and  the  com- 
municants also  more  conveniently  and  in  more  number 
may  communicate  with  the  said  minister  "(/). 

By  Can.  20,  "  The  churchwardens,  against  the  time  of 
every  communion,  shall  at  the  charge  of  the  parish,  with 
the  advice  and  direction  of  the  minister,  provide  a  suffi- 
cient quantity  of  fine  white  bread,  and  of  good  and  whole- 
some wine,  for  the  number  of  communicants  that  shall 
receive  there;  which  wine  shall  be  brought  to  the  com- 
munion table  in  a  clean  and  sweet  standing  pot  or  stoop 
of  pewter,  if  not  of  purer  metal." 

And  by  the  rubric,  "  The  bread  and  wine  for  the  com- 
munion shall  be  provided  by  the  curate  and  churchwar- 
dens at  the  charges  of  the  parish." 

In  the  case  of  Franklyn  and  The  Master  and  Brethren 


(e)  1  Sid.  34.  1  Roberts.  184 ;  Liddellv.Wester- 

)  See  Faulkner  v.  Litchfield,      ton,  Moo.  Special  Report ;  post 
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of  St.  Cross  in  1721  (g),  although  by  the  endowment  the 
vicar  was  to  find  the  sacrament  wine,  yet  the  court  were 
of  opinion  it  should  be  found  by  the  parishioners,  accord- 
ing to  the  canon.  It  might  have  been  also  said,  accord- 
ing to  the  rubric, 

"  And  to  take  away  all  occasion  of  dissension  and  super- 
stition which  any  person  hath  or  might  have  concerning 
the  bread  and  wine,  it  shall  suffice  that  the  bread  be  such 
as  is  usual  to  be  eaten,  but  the  best  and  purest  wheat 
bread  that  conveniently  may  be  gotten." 

The  decisions  on  #this  rubric  in  the  case  of  Mr.  Pur- 
chas  (h)  will  be  noticed  hereafter. 

In  the  rubric  in  the  communion  service  of  the  2  Edw.  6,  Offertory, 
it  was  ordained,  "  that  whyles  the  clearkes  do  syng  the  . 
offertory,  so  many  as  are  disposed,  shall  offer  to  the  poore 
mennes  boxe,  every  one  according  to  his  habilitie  and 
charitable  mynde." 

And  by  the  present  rubric,  "  Whilst  the  sentences  of 
the  offertory  are  in  reading,  the  deacons,  churchwardens, 
or  other  fit  person  appointed  for  that  purpose,  shall  re- 
ceive the  alms  for  the  poor,  and  other  devotions  of  the 
people,  in  a  decent  bason  to  be  provided  by  the  parish  for 
that  purpose,  and  reverently  bring  it  to  the  priest,  who 
shall  numbly  present  and  place  it  upon  the  holy  table." 

"  And  after  divine  service  is  ended,  the  money  given  at 
the  offertory  shall  be  disposed  of  to  such  pious  and  charit- 
able uses  as  the  minister  and  churchwardens  shall  think 
fit,  wherein  if  they  disagree,  it  shall  be  disposed  of  as  the 
ordinary  shall  appoint. 

By  the  rubric,  "  Such  ornaments  of  the  church,  and  Habit  of  the 
of  the  ministers  thereof,  at  all  times  of  their  ministration,  ™i"isfcer  offi- 
shall  be  retained  and  be  in  use,  as  were  in  the  Church  of 
England  by  the  authority  of  parliament  in  the  second  year 
of  the  reign  of  King  Edward  VI." 

And  by  the  rubric  of  the  2  Edw.  6,  it  is  ordained, 
"  That  upon  the  day  and  at  the  time  appointed  for  the 
ministration  of  the  holy  communion,  the  priest  that  shall 
execute  the  holy  ministry  shall  put  upon  him  the  vesture 
appointed  for  that  ministration,  that  is  to  say,  a  white 
albe  plain,  with  a  vestment  or  cope ;  and  where  there  be 
many  priests  or  deacons,  there  so  many  shall  be  ready  to 
help  the  priest  in  the  ministration,  as  shall  be  requisite ; 

(g)  Bunb.  79.  prescribed  or  forbidden  by  the 

(V)  3  L.  R.,  Adm.  &  Eccl.  66 ;  rubrics  during  the  celebration  of 

19  W.  R.  898.    The  various  re-  this    service    are    also    noticed 

cent  decisions  on  the  ceremonies  hereafter. 
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and  shall  have  upon  them  likewise  the  vestures  appointed 
for  their  ministry,  that  is  to  say,  albee  with  tunades." 

"  And  whensoever  the  bishop  shall  celebrate  the  holy 
communion  in  the  church,  or  execute  any  other  public 
ministration,  he  shall  have  upon  him,  besides  his  rochet, 
a  surplice  or  albe,  and  a  cope  or  vestment,  and  also  his 
pastoral  staff  in  his  hand,  or  else  borne  or  holden  by  his 
chaplain." 

The  decisions  on  this  point  in  the  case  of  Mr.  Purchas 
will  be  noticed  hereafter. 
Posture  of  the       By  Can.  27,  of  1603,  "  No  minister  when  he  celebra- 

teth  the  communion  shall  wittingly  administer  the  same 
to  any  but  to  such  as  kneel,  under  pain  of  suspension.'' 

And  by  the  rubric  at  the  end  of  the  communion  office: 
"  Whereas  it  is  ordained  in  this  office  for  the  administra- 
tion of  ihe  Lord's  Supper,  that  the  communicants  should 
receive  the  same  kneeling  (which  order  is  well  meant  for 
a  signification  of  our  humble  and  grateful  acknowledg- 
ment of  the  benefits  of  Christ  therein  given  to  all  worthy 
receivers,  and  for  the  avoiding  of  such  profanation  and 
disorder  in  the  holy  communion  as  might  otherwise  en- 
sue), yet  lest  the  same  kneeling  should,  by  any  persons, 
either  out  of  ignorance  or  infirmity,  or  out  of  malice  and 
obstinacy,  be  misconstrued  or  depraved,  it  is  here  declared, 
that  thereby  no  adoration  is  intended  or  ought  to  be  done 
either  unto  the  sacramental  bread  and  wine  there  bodily 
received,  or  unto  any  corporal  presence  of  Christ's  natural 
flesh  and  blood,  for  the  sacramental  bread  and  wine  re- 
main still  in  their  very  natural  substances,  and  therefore 
may  not  be  adored  (for  that  were  idolatry,  to  be  abhorred 
of  all  faithful  Christians),  and  the  natural  body  and  blood 
of  our  Saviour  Christ  are  in  heaven,  and  not  here,  it  being 
against  the  truth  of  Christ's  natural  body  to  be  at  one  time 
in  more  places  than  one." 
Communion  in      By  Art.  30,  "  The  cup  of  the  Lord  is  not  to  be  denied 

to  the  lay  people,  for  botn  the  parts  of  the  Lord's  Sacra- 
ment, by  Christ's  ordinance  and  cotnmandment,  ought  to 
be  ministered  to  all  Christian  men  alike." 

And  by  1  Edw.  6,  c.  1,  s.  8,  "  Forasmuch  as  it  is  more 
agreeable  to  the  first  institution  of  the  said  sacrament,  and 
more  conformable  to  the  common  use  and  practice  of  the 
apostles  and  of  the  primitive  church  for  above  500  years 
after  Christ's  ascension,  that  the  same  should  be  ad- 
ministered under  both  the  kinds  of  bread  and  wine,  than 
under  the  form  of  bread  only  ;  and  also  it  is  more  agree- 
able to  the  first  institution  of  Christ,  and  to  the  usage  of 
the  apostles  and  the  primitive  church,  that  the  people 


both  kinds. 
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should  receive  the  same  with  the  priest  than  that  the  priest 
should  receive  it  alone ;"  it  is  therefore  enacted,  "  that  the 
said  most  blessed  sacrament  be  commonly  delivered  and 
ministered  unto  the  people  under  the  both  kinds,  that 
is  to  say,  of  bread  and  wine,  except  necessity  otherwise 
require.  And  also  that  the  priest,  which  shall  minister 
the  same,  shall  at  the  least  one  day  before  exhort  all 
persons  which  shall  be  present  likewise  to  resort  and  prepare 
themselves  to  receive  the  same.  And  when  the  day  prefixed 
cometh,  after  a  godly  exhortation  by  the  minister  made 
(wherein  shall  be  further  expressed  the  benefit  and  comfort 
promised  to  them  which  worthily  receive  the  holy  sacra- 
ment, and  danger  and  indignation  of  God  threatened  to 
them  which  shall  presume  to  receive  the  same  unworthily, 
to  the  end  that  every  man  may  try  and  examine  his  own 
conscience  before  he  shall  receive  the  same),  the  said 
minister  shall  not  without  a  lawful  cause  deny  the  same 
to  any  person  that  will  devoutly  and  humbly  desire  it. 
Not  condemning  hereby  the  usage  of  any  church  out  of 
the  king's  dominions." 

By  the  rubric,  "  If  any  of  the  bread  and  wine  remain  Bread  and 
unconsecrated,  the  curate  shall  have  it  to  his  own  use,  J"00  remain- 
but  if  any  remain  of  that  which  was  consecrated  it  shall  mg* 
not  be  carried  out  of  the  church,  but  the  priest,  and  such 
other  of  the  communicants  as  he  shall  then  call  unto  him, 
shall  immediately  after   the  blessing  reverently  eat  and 
drink  the  same." 

By  a  constitution  of  Archbishop  Langton,  it  is  enjoined  Oblations  due 
that,  "  No  sacrament  of  the  church  shall  be  denied  to  any  to  the  minister, 
one  upon  the  account  of  any  sum  of  money,  but  if  any 
thing  hath  been  accustomed  to  be  given  by  the  pious  de- 
votion of  the  faithful,  justice  shall  be  done  thereupon 
to  the  churches  by  the  ordinary  of  the  place  after- 
wards "(i). 

And  by  the  rubric,  "  Yearly  at  Easter,  every  parish- 
ioner shall  reckon  with  the  parson,  vicar  or  curate,  or  his 
or  their  deputy  or  deputies,  and  pay  to  them  or  him  all 
ecclesiastical  duties  accustomably  due  then  and  at  that 
time  to  be  paid  "  (A). 

By  the  ancient  canon  law,  every  layman  (not  prohi-  How  often 
bited  by  crimes  of  a  heinous  nature)  was  required  to  com-  j*  a^^e?r  to 
municate  at  least  thrice  in  the  year,  namely,  at  Easter,  tered. 
Whitsuntide,  and  Christmas ;  and  the  secular  clergy  not 
communicating  at  those  times  were  not  to  be  reckoned 
amongst  catholics  (/). 

(i)  Lind.  278 ;  vide  ante,  p.  664,  n.    (&}  Vide  poet.     (Q  Gibs.  387. 
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And  by  the  rubric,  "  Every  parishioner  shall  commu- 
nicate at  the  least  three  times  in  the  year,  of  which  Easter 
to  be  one." 

And  by  Can.  21  of  i603,  "  In  every  parish  church  and 
chapel  where  sacraments  are  to  be  administered,  the  holy 
communion  shall  be  administered  by  the  parson,  vicar  or 
minister,  so  often,  and  at  such  times,  as  every  parishioner 
may  communicate  at  the  least  thrice  in  the  year,  whereof 
the  feast  of  Easter  to  be  one,  according  as  they  are  ap- 
pointed by  the  Book  of  Common  Prayer." 

Can.  28.  "  And  the  churchwardens  or  questmen,  and 
their  assistants,  shall  mark  (as  well  as  the  minister)  whe- 
ther all  and  every  of  the  parishioners  come  so  often  every 
year  to  the  holy  communion  as  the  laws  and  constitutions 
do  require." 

Can.  112.  "And  shall  yearly  within  forty  days  after 
Easter  exhibit  to  the  bishop  or  his  chancellor  the  names 
and  surnames  of  all  the  parishioners,  as  well  men  as 
women,  which  being  of  the  age  of  sixteen  years  received 
not  the  communion  at  Easter  before." 

By  Can.  24,  "  All  deans,  wardens,  masters  or  heads  of 
cathedral  and  collegiate  churches,  prebendaries,  canons, 
vicars,  petty  canons,  singing  men,  and  all  others  of  the 
foundation,  shall  receive  the  communion  four  times  yearly 
at  the  least." 

And  by  Can.  23,  "  In  all  colleges  and  halls  within 
both  the  universities,  the  masters  and  fellows,  such  espe- 
cially as  have  any  pupils,  shall  be  careful  that  all  their 
said  pupils,  and  the  rest  that  remain  among  them,  do 
diligently  frequent  public  service  and  sermons,  and  receive 
the  holy  communion,  which  we  ordain  to  be  administered 
in  all  such  colleges  and  halls  the  first  and  second  Sunday 
of  every  month,  requiring  all  the  said  masters,  fellows  and 
scholars,  and  all  the  rest  of  the  students,  officers,  and  all 
other  the  servants  there,  so  to  be  ordered,  that  every  one  of 
them  shall  communicate  four  times  in  the  year  at  the  least, 
kneeling  reverently  and  decently  upon  their  knees,  accord- 
ing to  the  order  of  the  Communion  Book  prescribed  in 
that  behalf." 
Secular  penalty  By  1  Edw.  6,  c.  1,  s.  1,  "  Whosoever  shall  deprave, 
th*  ?ePraving  despise  or  contemn  the  most  blessed  sacrament  of  the 
communion,      body  and  blood  of  our  Saviour  Jesus  Christ,  commonly 

called  the  sacrament  of  the  altar,  and  in  scripture  the 
supper  and  table  of  the  Lord,  the  communion  and  par- 
taking of  the  body  and  blood  of  Christ,  in  contempt 
thereof,  by  any  contemptuous  words,  or  by  any  words  of 
depraving,  despising  or  reviling,  or  whosoever  shall  ad- 
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visedly  in  any  otherwise  contemn,  despise  or  revile  the 
said  most  blessed  sacrament,  contrary  to  the  effects  and 
declaration  abovesaid,  shall  suffer  imprisonment  of  his 
body,  and  make  fine  and  ransom  at  the  king's  will." 

Sect.  2.  "  And  the  justices  of  the  peace,  or  three  of  them 
at  least,  whereof  one  to  be  of  the  quorum,  shall  have  power 
to  take  information  and  accusation  by  the  oaths  of  two 
witnesses,  and  after  such  accusation  or  information  so  had, 
to  inquire  by  the  oath  of  twelve  men,  in  every  their  four 
quarter  sessions  yearly  to  be  holden,  of  all  and  singular 
such  accusations  or  informations  to  be  had  or  made  of  any 
the  offences  aforesaid  ;  and  upon  every  such  accusation  and 
information,  the  offender  shall  be  enquired  of  and  indicted 
before  the  said  justices,  or  three  of  them  as  aforesaid,  of  the 
said  contempts  and  offences,  by  the  verdict  of  twelve  men, 
if  the  matter  of  the  said  accusation  and  information  shall 
seem  to  the  said  jury  good  and  true." 

Sect.  3.  "  And  the  said  justices,  or  three  of  them  as 
aforesaid,  before  whom  any  such  presentment,  information 
and  accusation  shall  be  made,  shall  examine  the  accusers 
what  other  witnesses  were  by  and  present  at  the  time  of 
the  committing  the  offence,  and  how  many  others  than  the 
accusers  have  knowledge  thereof;  and  snail  have  power 
by  their  discretion  to  bind  by  recognizance  as  well  the 
said  accusers  as  all  such  other  persons,  whom  the  said  ac- 
cusers shall  declare  to  have  knowledge  of  the  offences  by 
them  presented  and  informed,  every  of  them  in  5L  to  the 
king  to  appear  before  the  said  justices  before  whom  the 
offender  shall  be  tried  at  the  day  of  trial  and  deliverance 
of  such  offender." 

Sect.  4.  "  And  the  said  justices,  or  three  of  them  as 
aforesaid,  shall  have  power  to  make  process  against  every 
person  so  indicted,  by  two  capiases  and  an  exigent  and 
by  capias  utlagutum  into  all  the  places  within  this  realm  ; 
and  upon  the  appearance  of  the  offender,  to  determine  the 
offences  aforesaid  :  and  the  said  justices,  or  three  of  them 
as  aforesaid,  shall  have  power  to  let  any  such  person  so 
indicted,  upon  sufficient  sureties  by  their  discretion,  to  bail 
for  their  appearance  to  be  tried." 

Sect  5.    "  Provided,  that  the    said  justices    at    their 

auarter  sessions,  where  any  offender  shall  be  or  stand  in- 
icted  of  any  of  the  said  offences,  shall  direct  a  writ  in  the 
king's  name  to  the  bishop  of  the  diocese  wherein  the 
offence  is  supposed  to  be  committed,  willing  and  requiring 
the  said  bishop  to  be  in  his  own  person,  or  by  his  chan- 
cellor, or  other  his  sufficient  deputy  learned,  at  the  quarter 
sessions  in  the  said  county  to  be  holden,  when  and  where 


686 


THE  CHURCH  IN  HER  RELATION  TO  HER  MEMBERS. 


Secular  pe- 
nalty for  de- 
praving the 
noly  com- 
munion. 


Service  when 
there  is  no 
communion. 


General 
observations. 

Alteration 
of  rubric. 


Bishop  Jeremy 
Taylor  on  the 
Presence. 


the  said  offender  shall  be  arraigned  and  tried,  appointing 
to  them  in  the  said  writ  the  day  and  place  of  the  said 
arraignment^  which  writ  shall  be  of  the  form  given  in  the 
act/' 

Sect.  6.  "  Provided,  that  no  person  shall  be  indicted 
for  any  the  said  offences,  but  within  three  months  next 
after  the  offence  committed.'9 

Sect  7.  "  And  in  all  trials  for  such  offences  before  the 
said  justices,  the  person  complained  of  and  arraigned 
shall  be  admitted  to  purge  or  try  his  innocency,  by  as 
many  or  more  witnesses  in  number,  and  of  as  good  honesty 
and  credence,  as  the  witnesses  be  which  deposed  against 
him." 

This  statute  has  not  yet  been  repealed  but  is  practically 
inoperative. 

By  the  rubric,  "  Upon  the  Sundays  and  other  holi- 
days (if  there  be  no  communion)  shall  be  said  all  that  is 
appointed  at  the  communion,  until  the  end  of  the  general 
prayer  for  the  whole  state  of  Christ's  church  militant  here 
on  earth,  together  with  one  or  more  of  the  collects  there 
following :  concluding  with  the  blessing." 

In  the  last  rubric  to  the  communion  service  of  the 
second  Prayer  Book  of  Edward  the  Sixth  these  words 
occur :  "  Lest  yet  the  same  kneeling  might  be  thought  or 
taken  otherwise,  we  do  declare  that  it  is  not  meant  thereby 
that  any  adoration  is  done,  or  ought  to  be  done,  either 
unto  the  sacramental  bread  and  wine  there  bodily  re- 
ceived, or  to  any  real  or  essential  presence  there  being  of 
Christ's  natural  flesh  and  blood." 

But  in  the  present  rubric  these  words  have  undergone 
a  remarkable  change  as  follows :  "  Or  unto  any  corporal 
presence  of  Christ's  natural  flesh  and  blood." 

"  It  was  happy  with  Christendom,"  says  Bishop  Taylor, 
"  when  she,  in  this  article,  retained  the  same  simplicity, 
which  she  was  always  bound  to  do  in  her  manner  and  in- 
tercourse; that  is,  to  believe  the  thing  heartily,  and  not  to 
inquire  curiously ;  and  there  was  peace  in  this  article  for 
almost  a  thousand  years  together ;  and  yet  that  transub- 
stantiation  was  not  determined  I  hope  to  make  very  evi- 
dent :  '  In  synaxi  transubstantiationem  serd  definivit  eccle- 
sia;  diu  satis  erat  credere,  sive  sub  pane  consecrato9 
sive  quocunque  modo  adesse  verum  corpus  Christi?  so 
said  the  great  Erasmus  (wi).  'It  was  late  before  the 
church  defined  transubstantiation ;  for  a  long  time  toge- 


(m)  1  Cor.  viii 
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ther  it  did  suffice  to  believe  that  the  true  body  of  Christ 
was  present,  whether  under  the  consecrated  bread  or  any 
other  way :'  so  the  thing  was  believed,  the  manner  was 
not  stood  upon.  And  it  is  a  famous  saying  of  Duran- 
dus(rc),  '  Verbum  audimus,  motum  sentimus,  modum 
nescimus,  prcesentiam  credimus — We  hear  the  word,  we 
perceive  the  motion,  we  know  not  the  manner,  but  we 
believe  the  presence.'  And  Ferus  (o),  of  whom  Sixtus 
Senensis  (p)  affirms  that  he  was  *  vir  nobiliter  doctus, 
pius  et  eruditus,  hath  these  words :  '  Cum  certum  sit 
ibi  esse  corpus  Christi,  quid  opus  est  disputare  num 
panis  substantia  maneat,  vel  non  f — When  it  is  certain 
that  Christ's  body  is  there,  what  need  we  dispute  whe- 
ther the  substance  of  bread  remain  or  no  V  And  there- 
fore Cuthbert  Tonstal,  Bishop  of  Duresme,  would  have 
every  one  left  to  his  conjecture  concerning  the  manner : 
'  De  modo  quo  id  fieret,  satius  erat  curiosum  quemque 
relinquere  sua  conjectural,  sicut  liberum  fuit  ante  con- 
cilium Later anum — Before  the  Lateran  Council  it  was 
free  for  every  one  to  opine  as  they  please,  and  it  were 
better  it  were  so  now.'  But  St.  Cyril  would  not  allow  so 
much  liberty  ;  not  that  he  would  have  the  manner  deter- 
mined, but  not  so  much  as  thought  upon.  '  Firmam 
fidem  mysteriis  adhibentes,  nunquam  in  tarn  sublimibus 
rebus ,  Mud  quomodo,  aut  cogitemus  aut  proferamus.' 
For  if  we  go  about  to  think  it  or  understand  it  we  lose  our 
labour.  '  Quomodo  enim  id  fiat,  ne  in  mente  intelligere, 
nee  lingud  dicere  possumus,  sed  silentio  et  firmdfide  id 
suscipimus — We  can  perceive  the  thing  by  faith,  but 
cannot  express  it  in  words  nor  understand  with  our  mind,' 
said  St.  Bernard.  '  Oportet  igitur  (it  is  at  last,  after  the 
steps  of  the  former  progress,  come  to  be  a  duty,)  nos  in 
sumptionibus  divinorum  mysteriorum,  indubitatam  re- 
tinere  fidem,  et  non  quarere  quo  pacto?  The  sum  is 
this  :  the  manner  was  defined  but  very  lately ;  there  is  no 
need  at  all  to  dispute  it ;  no  advantages  by  it ;  and  there- 
fore it  were  better  it  were  left  at  liberty  to  every  man  to 
think  as  he  please ;  for  so  it  was  in  the  church  for  above 
a  thousand  years  together ;  and  yet  it  were  better  men 
would  not  trouble  themselves  concerning  it ;  for  it  is  a 
thing  impossible  to  be  understood;  and  therefore  it  is 
not  fit  to  be  inquired  after.  This  was  their  sense :  and  I 
suppose  we  do  in  no  sense  prevaricate  their  so  pious  and 
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Professor 
Blunt 


Hooker. 


prudent  council  by  saying  'the  presence  of  Christ  is 
real  and  spiritual,'  because  this  account  does  still  leave 
the  mystery  in  his  deepest  mystery"  (9). 

*'  The  sacrament  of  the  Lord's  supper,"  Professor  Blunt 
observes,  "  is  estimated  as  lowly  as  that  of  baptism  by  the 
Socinians.     They  represent  it  as  a  mere  commemoration  of 
the  death  of  Christ,  the  most  signal  of  his  acts,  and  not 
possessing  any  virtue  in  itself  to  serve  us ;  whatever  benefits 
we  receive  from  Christ  being  independent  of  it  and  enjoyed 
by  us  already;   a  doctrine  in  both  its  features  different 
from  that  of  our  church,  which  maintains  that  the  Lord  s 
supper  is  a  continual  remembrance  of  the  sacrifice  of  the 
death  of  Christ,  and  that  in  it  our  souls  are  strengthened 
and  refreshed  by  the  Body  and  Blood  of  Christ"  (r). 

"  Let  curious  and   sharp-witted  men,"  says    Hooker, 
"  beat  their  heads  about  what  questions  themselves  will ; 
the  very  letter  of  the  word  of  Christ  giveth  plain  security 
that  these  mysteries  do,  as  nails,  fasten  us  to  His  very 
cross ;  that  by  them  we  draw  out,  as  touching  efficacy, 
force  and  virtue,  even  the  blood  of  His  gored  side  ;  in  the 
wounds  of  our  Redeemer  we  there  dip  our  tongues ;  we 
are  dyed  red  both  within  and  without ;  our  hunger  is  satis- 
fied, and  our  thirst  for  ever  quenched.     They  are  things 
wonderful  which  he  feeleth,  great  which  he  seeth,  and  un- 
heard of  which  he  uttereth,  whose  soul  is  possessed  of  this 
Paschal  Lamb  and  made  joyful  in  the  strength  of  this  new 
wine.     This  bread  hath  in  it  more  than  the  substance 
which  our  eyes  behold;  this  cup,  hallowed  with  solemn 
benediction,  availeth  to  the  endless  life  and  welfare  both  of 
soul  and  body ;  in  that  it  serveth  as  well  for  a  medicine  to 
heal  our  infirmities  and  purge  our  sins  as  for  a  sacrifice  of 
thanksgiving ;  with  touching  it  sanctifieth ;  it  enlighteneth 
with  belief;  it  truly  conformeth  us  to  the  image  of  Jesus 
Christ.     What  these  elements  are  in  themselves  it  skilleth 
not ;  it  is  enough  that  to  me  which  take  them  they  are 
the  Body  and  Blood  of  Christ.     His  promise  in  witness 
hereof  sufficeth;    His  word  He  knoweth  which  way  to 
accomplish.     Why  should  any  cogitation  possess  the  mind 
of  a  faithful  communicant  but  this :  '  O  my  God,  Thou 
art  true  ;  O  my  soul,  thou  art  happy  T 

"  Thus,  therefore,  we  see  that  howsoever  men's  opinions 
do  otherwise  vary,  nevertheless,  touching  baptism  and  the 
supper  of  the  Lord,  we  may,  with  consent  of  the  whole. 


(q)  Jeremy  Taylor,    Of  the      vol.  ix.  421-423. 
Real  Presence  of  Christ  in  the  (r)  Blunt,  On  the  Early  Fa* 

Holy    Sacrament    (ed.    Heber),      there,  lecture  xii.  p.  554. 
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Christian  world,  conclude  they  are  necessary :  the  one  to 
initiate  or  begin,  the  other  to  consummate  or  make  perfect 
our  life  in  Christ"  (*). 

It  should  be  here  observed  that  the   Archdeacon  of  Legal  deci- 
Taunton  (t)  was  in  1854  the  subject  of  a  criminal  pro-  *ons* 
secution  in  an  ecclesiastical  court  constituted  under  3  &  4  2-Sdeacon 
Vict.  c.  86,  for  preaching  doctrine  alleged  to  be  in  contra-  of  Taunton, 
diction  to  the  28th  and  29th  Articles  of  Religion.     A 
commission,  which  refused  to  hear  evidence,  found  the 
archdeacon  primd  facie  guilty.    The  bishop  of  the  diocese 
being  patron  of  the  living  which  the  archdeacon  held  was 
incapacitated  from  sitting  as  judge  by  an  express  provision 
of  the  statute  mentioned.    The  Archbishop  of  Canterbury 
sat  with  assessors  lay  and  clerical  as  judge,  and  condemned 
the  archdeacon  and  deprived  him,  under  13  Eliz.  c.  12,  of 
all  his  preferments. 

From  this  judgment  an  appeal  was  prosecuted  to  the 
C  ourt  of  Arches  by  the  archdeacon,  which  court,  when 
compelled  by  mandamus  to  hear  the  appeal,  reversed  the 
sentence  upon  a  preliminary  question  as  to  the  construction 
of  the  statute  3  &  4  Vict.  c.  86,  and  in  effect  pronounced 
that  the  whole  proceeding  was  coram  non  judice,  having 
taken  place  after  the  lapse  of  two  years,  the  time  of  limita- 
tion prescribed  by  the  statute.  The  prosecutor  of  the  arch- 
deacon appealed  to  the  judicial  committee  of  the  privy 
council,  which  sustained  the  sentence  of  the  Court  of  Arches. 

It  is  to  be  observed,  however,  that  the  appeal  was  in- 
stituted against  the  merits  of  the  sentence  of  the  archbishop, 
as  well  as  against  his  competence  to  hear  the  cause  ;  and 
as  the  appeal  was  successful  upon  the  first  point  raised, 
there  is,  to  say  the  least,  no  presumption  against  its  having 
been  equally  successful  upon  the  other  points  of  the  appeal 
if  it  had  become  necessary  to  argue  them.  For  the  arch- 
bishop's competence  to  hear  the  cause  had  been  main- 
tained by  the  court  quite  as  unhesitatingly  as  his  Grace's 
opinion  upon  the  construction  of  the  Articles. 

The  doctrine  maintained  by  the  archdeacon  and  con- 
demned by  the  court  was  as  follows :  — 

1.  "  That  the  bread  and  wine  become,  by  the  act  of 


(*)  Hooker,  Eccles.  Pol.  bk.  v. 
8.  lxvii. 

a  Proceedings  against  the 
deacon  of  Taunton  (Martin, 
London,  1857).  There  are  many 
misprints  and  some  misstatements 
in  trie  report  of  the  argument  in 
this  work;   Ex  parte  Denison, 

P.      VOL.  I. 


4  EL  &  Bl.  292 ;  1  Jur.,  N.  S. 
517  ;  Beg.  v.  Archbishop  of  Can- 
terbury, 6  El.  &  Bl.  546  ;  2  Jur., 
N.  S.  835 ;  Beg.  v.  Dodson,  7  El. 
A  Bl.  315  ;  3  Jur.,  N.  S.  439 ; 
Denison  v.  Ditcher,  Deane  & 
Swabey,  Eccl.  Rep.  334;  Ditcher 
v.  Denison,  1 1  Moo.  P.  C.  Rep.  324. 
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consecration,  'the  outward  part  or  sign  of  the  Lord's 
Supper ;'  and,  considered  as  objects  of  sense,  are  unchanged 
by  the  act  of  consecration,  *  remaining  still  in  their  very 
natural  substances.'" 

2.  "  That  '  the  inward  part  or  thing  signified'  is  *  the 
Body  and  Blood  of  Christ.' " 

3.  "  That '  the  Body  and  Blood  of  Christ'  being  present 
naturally  in  Heaven,  are,  supernaturally  and  invisibly,  but 
really,  present  in  the  Lord's  Supper,  through  the  element, 
by  virtue  of  the  act  of  consecration." 

4.  "  That  by  '  the  real  presence  of  the  Body  and  Blood 
of  Christ  in  the  Lord's  Supper'  is  not  to  be  understood  the 

Eresence  of  an  influence  emanating  from  a  thing  absent, 
ut  the  supernatural  and  invisible  presence  of  a  thing  pre- 
sent ;  of  his  very  Body  and  very  Blood,  present  *  under  the 
form  of  bread  and  wine.' " 

5.  "  That  the  '  outward  part  or  sign'  and  'the  inward 
part  or  thing  signified'  being  brought  together  in  and  by 
the  act  of  consecration  make  the  sacrament." 

6.  "  That  the  sacrament— i.e.,  'the  outward  part  or 
sign'  and  *  the  inward  part  or  thing  signified' — is  given  to 
and  is  received  by  all  who  communicate." 

7.  "  That  '  in  such  only  as  worthily  receive  the  same 
[the  sacrament  of  the  Body  and  Blood  of  Christ]  they 
have  a  wholesome  effect  or  operation ;  but  they  that  re- 
ceive them  unworthily  purchase  to  themselves  damnation, 
as  St  Paul  saith.' " 

8.  "  That  worship  is  due  to  *  the  Body  and  Blood  of 
Christ,'  supernaturally  and  invisibly,  but  really,  present  in 
the  Lord's  Supper, '  under  the  form  of  bread  and  wine,'  by 
reason  of  that  Godhead  with  which  they  are  personally 
united.  But  that  the  elements,  through  which  *  the  Body 
and  Blood  of  Christ'  are  given  and  received,  may  not  be 
worshipped." 

Sfieppard  y.         The  case  of  Sheppard  v.  Bennett  was  decided  by  the 
Bmnett.         jU(jge  0f  fae  Court  of  Arches  on  the  23rd  of  July,  1870. 

From  this  judgment  an  appeal .  was  prosecuted  to  the 
Privy  Council,  but  no  decision  has  yet  been  given  on  the 
appeal. 

In  that  case  the  criminal  articles  charged  the  defendant 
with  having  promulgated  certain  doctrines  respecting  the 
holy  communion  which  may  be  classed  under  the  following 
categories : — (1)  Opinions  with  respect  to  the  presence  of 
our  Lord  in  the  blessed  sacrament.  (2)  Opinions  with 
respect  to  a  sacrifice  said  to  be  offered  in  the  administra- 
tion of  that  sacrament.     (3)  Opinions  with  respect  to  the 
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adoration  of  the  consecrated  elements  and  of  our  Lord  in 
that  sacrament  (u). 

On  the  first  group  of  charges  the  decision  of  the  judge 
of  the  Arches  Court  was  thus : — 

"  With  respect  to  the  first  and  uncorrected  edition  of 
his  pamphlet,  I  pronounce  that  Mr.  Bennett,  by  his  lan- 
guage respecting  the  visible  presence  of  our  Lord,  and  the 
adoration  of  the  consecrated  elements,  has  contravened  the 

law  of  the  church." 

. »  •  »  »  »  » 

"  With  respect  to  the  second  and  corrected  edition  of 
his  pamphlet,  and  the  other  work  for  which  he  is  articled, 
I  say  that  the  objective,  actual  and  real  presence,  or  the 
spiritual,  real  presence,  a  presence  external  to  the  act  of 
the  communicant,  appears  to  me  to  be  the  doctrine  which 
the  formularies  of  our  church,  duly  considered  and  con- 
strued so  as  to  be  harmonious,  intended  to  maintain.  But 
I  do  not  lay  down  this  as  a  position  of  law,  nor  do  I  say 
that  what  is  called  the  receptionist  doctrine  is  inadmissible ; 
nor  do  I  pronounce  on  any  other  teaching  with  respect  to 
the  mode  of  presence.  I  mean  to  do  no  such  thing  by 
this  judgment.  I  mean  by  it  to  pronounce  only  that  to 
describe  the  mode  of  presence  as  objective,  real,  actual 
and  spiritual  is  certainly  not  contrary  to  the  law." 

With  respect  to  the  second  group  of  charges  the  judge 
said  as  follows : — 

"  I  am  led  therefore  to  the  certain  conclusion,  that  it 
is  lawful  for  a  clergyman  to  speak  in  some  sense  of  the 
eucharistic  sacrifice,  and  therefore  in  some  sense  also  of 
the  '  sacrifice  offered  by  the  priest/  and  '  the  sacrificial 
character'  of  the  holy  table.  Much  of  Mr.  Bennett's 
language  would  fall  under  these  categories,  upon  the  ordi- 
nary principles  of  construction,  by  which  alone  in  this 
criminal  suit  I  must  be  guided.  With  respect  to  any 
language  which  may  be  considered  to  go  beyond  this  limit, 
I  must  see  whether  it  exceeds  the  liberty  which,  according 
to  the  judgments  of  the  Privy  Council,  I  must  hold  to  be 
accorded  to  all  clergymen  in  cases  where  the  formularies 
are  not  express,  imperative  and  susceptible  of  but  one  in- 
terpretation." 

And  he  found  that  Mr.  Bennett's  language  did  not 
exceed  that  liberty. 

On  the  third  group  of  charges  the  judge  said  as  fol- 
lows:— 

"  With  respect  to  the  third  category,  the  promoter 

(u)  3  L.  R,  Adm.  &  Eccl.  167 ;  and  Special  Report 
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alleges  that  the  defendant  has  promulgated  the  following 
doctrines : — *  In  or  by  the  passage  lettered  H,  that  adora- 
tion or  worship  is  due  to  the  consecrated  bread  and  wine. 
In  or  by  the  passages  lettered  N,  O  and  S,  that  adoration 
is  due  to  Christ,  present  upon  the  altars  or  communion 
tables  of  the  church  in  the  sacrament  of  the  holy  com- 
munion under  the  form  of  bread  and  wine,  on  the  ground 
that  under  their  veil  is  the  sacred  body  and  blood  of  oar 
Lord  and  Saviour  Jesus  Christ.' 

"  Mr.  Bennett  in  the  earlier  editions  of  his  pamphlet 
used  these  expressions : — '  Who  myxr. If  adore  and  teach  the 
people  to  adore  the  consecrated  elements,  believing  Christ 
to  be  in  them — believing  that  under  their  veil  is  the 
sacred  body  and  blood  of  my  Lord  and  Saviour  Jesus 
Christ.' 

"  It  seems  to  me  that  the  first  of  these  sentences  does 
contravene  the  mind  of  the  Church,  as  expressed  in  die 
declaration  about  kneeling,  which  is  at  the  close  of  the 
Order  of  the  Administration  of  the  Lord's  Supper ;  and 
though,  as  will  be  seen,  these  words  are  not  without  some 
countenance  from  considerable  authority,  they  are  in  my 
judgment  to  be  reprehended. 

"  The  words  of  the  declaration  are:—'  Yet,  lest  the  same 
kneeling  should  by  any  persons,  either  out  of  ignorance  or 
'  infirmity,  or  out  of  malice  or  obstinacy,  be  misconstrued  or 
depraved,  it  is  hereby  declared  that  thereby  no  adoration 
it  intended,  or  ought  to  be  done,  either  unto  the  tacra- 
mental  bread  or  wine  there  bodily  received,  or  unto  any 
corporal  presence  of  Christ's  natural  flesh  and  blood. 
For  the  sacramental  bread  and  wine  remain  still  in  their 
very  natural  substances,  and  therefore  may  not  be  adored 
(for  that  were  idolatry  to  be  abhorred  of  all  faithful 
Christians);  and  the  natural  body  and  blood  of  our 
Saviour  Christ  are  in  heaven,  and  not  here;  it  being 
against  the  truth  of  Christ's  natural  body  to  be  at  one 
time  in  more  places  than  than  one.' 

"  Mr.  Bennett  has,  however,  been  apprised  of  the  error 
into  which  his  slight  acquaintance  with  the  subject  has  led 
him,  and  in  his  latest  edition  this  reprehensible  language 
is  withdrawn  and  the  following  language  substituted  for 
it : — '  Who  myself  adore  and  teach  the  people  to  adore 
Christ  present  in  the  Sacrament,  under  the  form  of  bread 
and  wine,  believing  that  under  their  veil  is  the  sacred 
body  and  blood  of  my  Lord  and  Saviour  Jesus  Christ.' 

"  I  have  dealt  with  the  question  as  to  the  expression 
*  under  the  form  of  bread  and  wine,'  and  have  decided  that 
it  may  be  lawfully  used.     It  remains  to  be  considered 
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whether  to  profess  and  teach  the  adoration  of  Christ  pre- 
sent in  the  sacrament  is  unlawful. 

"  Such  a  doctrine  is  not  at  variance  with  the  declaration 
of  kneeling,  which  discountenances  the  worship  of  the  ele- 
ments and  of  the  corporal  presence  of  Christ. 

"  Nor  is  it  repugnant  to  the  28th  Article  of  Religion, 
as  suggested  by  the  promoter,  for  it  contains  no  declara- 
tion against  the  adoration  of  the  spiritual  presence  of 
Christ  in  the  holy  eucharist." 

In  "  the  statement  published  by  authority,"  London,  Statement  on 
December  9,  1841,  which  accompanied  the  foundation  of  fomriatian  of 
the  Anglican  bishopric  in  Jerusalem,  was  this  passage  : —  bishopric  at 
"  Germans  intended  for  the  charge  of  such  congregations  Jerusalem. 
are  to  be  ordained  according  to  the  ritual  of  the  English 
Church,  and  to  sign  the  articles  of  that  church,  and  in 
order  that  they  may  not  be  disqualified  by  the  laws  of 
Germany  from  officiating  to  German  congregations,  they 
are,  before  ordination,  to  exhibit  to  the  bishop  a  certificate 
of  their  having  subscribed,  before  some  competent  autho- 
rity, the  Confession  of  Augsburg." 

The  10th  article  of  this  confession  asserts  the  real  pre- 
sence in  the  plainest  language : — 

"  De  Ccena  Domini  docent,  quod  cum  pane  et  vino  vere 
exhibeantur  corpus  et  sanguis  Christi  vescentibus  in  ccena 
Domini" 

Or  according  to  the  words  in  another  edition : — 

"  De  Ccena  Domini  docent,  quod  corpus  et  sanguis 
Christi  vere  adsint,  et  distribuantur  vescentibus  in  ccena 
Domini;  et  improbant  secus  docentes" 
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CHAPTER  VI. 


CONFE88ION. 


The  sorrow  for  the  consequences  of  sin  which  divines  call 
attrition  is  distinct  from  the  sorrow  for  the  sin  itself  which 
they  call  contrition*  This  latter  penitence  naturally  leads 
to  confession,  and  thence  or  thereby  to  reconciliation  with 
God,  which  reconciliation  the  Church  pronounces  by  the 
sentence  called  absolution. 

It  would  appear,  however,  that  neither  private  confes- 
sion nor  private  absolution  were  ordered  in  the  early  times 
of  the  Church — that  penance  was  imposed  after  open  and 
public  confession  before  the  offender  was  restored,  gene- 
rally by  the  bishop,  to  his  former  right  to  receive  the 
eucharist  (a). 

Public  penances  (ft),  however,  were  gradually  discon- 
tinued in  mediaeval  times,  and  the  practice  of  private  con- 
fession increased,  till  in  1215  Innocent  III.  promulgated 
the  21st  Canon  of  the  Fourth  Council  of  Lateran,  by  which 
"  omnis  utriusque  sexus"  were  to  confess  their  sins  once 
a  year  at  least  to  their  parish  priest.  This  order  was 
enforced  by  provincial  councils  in  England.  The  sacred- 
ness  which  the  common  law  attached  to  such  confessions 
will  be  presently  considered. 

At  the  Reformation  the  Church  of  England,  without  for- 
mally repealing  the  old  canons  on  this  subject  or  directly 
depreciating  private  confession,  led  by  her  ordinances  to  a 
discouragement  of  it  as  a  general  practice,  recommending 
it  only  in  particular  cases. 

"  It  standeth  with  us,"  Hooker  says,  **  in  the  Church  of 
England,  as  touching  public  confession,  thus :  First,  see- 
ing day  by  day  we  in  our  Church  begin  our  public  prayers 
to  Almighty  God  with  public  acknowledgement  of  our 
sins,  in  which  confession  every  man,  prostrate  as  it  were 
before  his  glorious  Majesty,  cneth  against  himself,  and  the 
minister  with  one  sentence  pronounceth  universally  all 
clear  whose  acknowledgement  so  made  hath  proceeded  from 
a  true  penitent  mind ;  what  reason  is  there  every  man 
should  not,  under  the  general  terms  of  confession,  represent 


(a)  Blunt,  Diet  of  Doctrinal 
Theology,  tit.  Confession  of  Sins; 
Ann.  Book  of  C.  Prayer,  283. 


(b)  This  subject  is  treated 
under  General  Discipline  of  the 
Laity. 
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to  liimself  his  own  particulars  whatsoever,  and  adjoining 
thereunto  that  affection  which  a  contrite  spirit  worketh, 
embrace  to  as  full  effect  the  words  of  divine  grace,  as  if 
the   same  were   severally   and  particularly  uttered  with 
addition  of  prayers,  imposition  of  hands,  or  all  the  cere- 
monies and  solemnities  that  might  be  used  for  the  strength- 
ening of  men's  affiance  in  God's  peculiar  mercy  towards 
them  ?    Such  complements  are  helps  to  support  our  weak- 
ness, and  not  causes  that  serve  to  procure  or  produce  his 
gifts,  as  David  speaketh.     The  difference  of  general  and 
particular  forms  in  confession  and  absolution  is  not  so 
material  that  any  man's  safety  or  ghostly  good  should  de- 
pend upon  it. 

"  And  for  private  confession  and  absolution  it  standeth 
thus  with  us : — 

c*  The  minister's  power  to  absolve  is  publickly  taught  Power  of 
and  professed,  the  church  not  denied  to  have  authority  mister  to 
either  for  abridging  or  enlarging  the  use  and  exercise  of 
that  power,  upon  the  people  no  such  necessity  imposed  of 
opening  their  transgression  unto  men,  as  if  remission  of 
sins  otherwise  were  impossible ;  neither  any  such  opinion 
had  of  the  thing  itself,  as  though  it  were  either  unlawful 
or  unprofitable,  save  only  for  these  inconveniences  which 
the  world  hath  by  experience  observed  in  it  hereto- 
fore. And  in  regard  thereof,  the  Church  of  England 
hath  hitherto  thought  it  the  safer  way  to  refer  men's  hidden 
crimes  unto  God  and  themselves  only :  howbeit,  not  with- 
out special  caution  for  the  admonition  of  such  as  come  to 
the  holy  sacrament,  and  for  the  comfort  of  such  as  are 
ready  to  depart  the  world  "  (c). 

Dr.  Wake,  Archbishop  of  Canterbury,  who  was  born  Teaching  of 
in  1657,  and  died  in  1737,  says,  "  The  Church  of  Eng-  ^*bUhoP 
land  refuses  no  sort  of  confession,  either  public  or  pri- 
vate, which  may  be  any  way  necessary  to  the  quieting  of 
men's  consciences,  or  to  the  exercising  of  that  power  of 
binding  and  loosing,  which  our  Saviour  Christ  has  left  to 
his  church.  We  have  our  penitential  canons  for  public 
offenders ;  we  exhort  men,  if  they  have  any  the  least  doubt 
or  scruple,  nay  sometimes  though  they  have  none,  but 
especially  before  they  receive  the  holy  sacrament,  to  con- 
fess their  sins.  We  propose  to  them  the  benefit  not  only 
of  ghostly  advice  how  to  manage  their  repentance,  but 
the  great  comfort  of  absolution  too,  as  soon  as  they  shall 

complete  it When  we  visit  our  sick,  we  never  fail 

to  exhort  them  to  make  a  special  confession  of  their  sins 

(c)  Hooker's  Eccles.  Pol.  book  vL  p.  185,  ed.  1825. 
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Teaching  of 
Bishop  Ber- 
keley. 


Letter  of 

Bishop 

Philpotts. 


to  him  that  ministers  to  them ;  and  when  they  have  clone 
it,  the  absolution  is  so  full,  that  the  Church  of  Borne  itself 
could  not  desire  to  add  anything  to  it"  (z). 

Bishop  Berkeley,  who  was  born  in  1684,  and  died  in 
1753,  in  a  letter  to  Sir  John  James,  Bart.,  written   in 
1741,  on  the  Roman  Catholic  Controversy,  says,  "  I  had 
forgot  to  say  a  word  of  confession,  which  you  mention  as 
an  advantage  in  the  Church  of  Borne,  which  is  not  to  be 
had  in  ours.     But  it  may  be  had  in  our  communion  by 
any  who  please  to  have  it ;  and  I  admit  it  may  be  very 
usefully  practised"  (a). 

The  following  letter  was  written  on  this  subject  by  the 
late  Bishop  of  Exeter  to  the  Rev.  G.  R.  Prynne : — 

"  Bishopstowe,  October  9,  1852. 
"  Dear  Sir, 

"  As  I  do  not  think  that  the  Church  of  England 
prohibits  your  receiving  to  confession  those  who  seek  it 
as  an  habitual  practice,  I  do  not  presume  to  prohibit  your 
doing  so.     The  church  seems  to  me  to  discourage  such  a 
practice;  therefore  I  should  endeavour  to  dissuade  one 
who  came  to  me  in  pursuance  of  the  practice  from  per- 
sisting to  desire  it.     If  I  had  sufficient  reason  to  believe 
that  he  had  not  endeavoured  honestly  and  earnestly  to 
quiet  his  own  conscience  by  self-examination,  and  other 
acts  of  repentance,  I  should  not  myself  admit  him.     More 
than  this  I  must  decline  saying. 


iC 


"  Rev.  G.  R.  Prynne  "  (&). 

(z)  Exposition  of  the  Doctrine 
of  the  Church  of  England,  in 
Gibson's  Preservative  against 
Popery,  vol.  iii.  p.  31. 

(a)  Confession  and  Absolution 
Tracts,  "  The  Priest's  Power  in 
Absolution,"  Appendix,  p.  59. 

(b)  From  a  fetter  from  the 
Bishop  of  Exeter  to  the  Dean  of 
Exeter  (published  by  Murrav  in 
1852)  on  "  Confession  and  Abso- 
lution,1' p.  43.  The  catalogue  of 
divines  who  have  written  in  the 
sense  that  the  Church  of  England 
does  not  forbid  private  confession 
might  be  largely  increased.  See 
Appendix  to  a  tract  on  "  The 
Power  of  the  Priesthood  in  Abso- 


Yours  sincerely, 

"  H.  Exeter. 


lution,  &c,"  by  W.  Cooke,  M.A. 
(published  by  Parker  in  1858) ; 
and  on  the  other  side,  "An 
Enquiry  into  the  Doctrine  of  the 
Church  of  England  on  Private 
Confession,"  by  C.  J.  Elliott,  MA. 
(Rivingtons,  1859)  See  also 
"  Letter  to  Bishop  of  London  on 
the  Case  of  Mr.  Poole,"  by  Mr. 
Liddell  (Haves,  1858).  See  also 
statement  by  the  Bishop  of 
Nassau,  in  answer  to  an  address 
from  the  lay  members  of  a  con- 
gregation in  his  diocese,  May  25, 
1871,  in  Nassau  Guardian  and 
Bahama  Islands  Advocate  and 
Intelligencer  of  May  31,  and 
Church  Review  of  Sept.  2. 
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As  to  the  place  of  Confessor  of  the  Royal  Household, 
the  following  documents  should  be  noticed : — 

"  1625.  Oct.  25th,  Salisbury.      Sec.  Conway  to  Lan-  Confessor  of 
celot  Andrewes,  Bishop  of  Winchester.     To  admit  Dr.  ^oMefiuid 
Middleton  to  the  place  of  confessor  of  the  household. 
(Minute,  Conway's  Letter  Book,  p.  233  (c). 

"  1625.  Nov.  4th,  Bishop's  Waltham.  Bishop  An- 
drewes, of  Winchester,  to  Sec.  Conway.  Nothing  has 
been  done  in  the  matter  of  the  confessorship  (of  the  house- 
hold) but  with  the  king's  knowledge.  Mr.  Beckett,  the 
present  confessor,  who  was  appointed  by  Bishop  Mon- 
tague, has  been  labouring  under  palsy  for  some  years 
past.  The  king  signified  that  he  would  have  Mr.  Beckett 
continue  his  place  for  life,  whereupon  he  was  orderly 
sworn  by  Bishop  Andrewes.  This  it  was  likely  his  Ma- 
jesty did  not  call  to  remembrance.  His  memory  being 
informed,  his  pleasure  shall  be  fulfilled  "  (d). 

It  has  been  observed,  that  if  Ann  Duchess  of  York,  Practice  in  the 
first  wife  of  King  James  II.,  and  daughter  of  Edward  J™6.0*  T, 
Earl  of  Clarendon,  had  lived,  "  the  Revolution  of  1688  per-  Charles  n' 
"  haps  would  never  have  existed,  as  the  necessity  for  that 
"  measure  would  never  have  arisen.     She  embraced,  it 
'*  is  true,  from  conviction  the  Roman  Catholic  religion,  in 
"  which  she  died,  and  she  had  previously  been  a  most  pious 
"  Protestant,  observing  even  whilst  such  the  habit  of  auri- 
"  cular  confession  at  that  time  not  laid  aside  even  in  the 

Protestant  church,  although  now  only  formally  recom- 
mended in  the  Book  of  Common  Prayer"  (e). 

Authoritative  statements  of  our  church  on  this  subject  Authoritative 
may  be  found  in  the  Ten  Articles  of 1536—  The  Institution  JJJ^JJJ^J  ^ 
of  a  Christian  Man  and  The  Erudition  for  any  Christian 
Man.   But  the  more  important  references  to  it  are  derived 
from  the  following  sources : — 

First,  from  the  "  Exhortation  to  Communion"  in  the  Exhortation  to 
Order  for  the  Holy  Communion  in  our  Prayer  Books.        communion. 

(1).  In  (/)  the  "  Order  of  the  Communion"  set  forth  in 
the  year  1548,  and  (2)  in  the  Second  Prayer  Book  of  King 
Edward  VI.  set  forth  a.d.  1552 ;  at  the  foot  of  the  first 
column  the  alterations  of  the  Prayer  Book  of  a.d.  1549, 

(c)  Calendar  of  State  Papers  (/)  From  a  tract  entitled  "An 
(Domestic),  1625,  1626,  p.  133.  Enquiry  into  the  Doctrine  of  the 

(d)  Calendar  of  State  Papers  Church  of  England  on  Private 
(Domestic),  1625,  1626,  p.  143.  Confession  and  Absolution,"  by 

0)  Dillon's  Pamphlet  on  the      the  Rev.  C.  J.  Elliott,  Vicar  of 
Royal  Marriage  Act  (published      Winkfield,  1859. 
in  1811),  p.  23. 
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and  at  the  foot  of  the  second  column  those  of  the  last  re- 
vision of  a.d.  1661. 


a.d.  1548. 
"  And  if  there  be  any  of  yon 
whose  conscience  is  troubled  and 
grieved  in  any  thing,  lacking  com- 
fort or  counsel,  let  him  come  to 
me,  or  to  some  other  discreet 
and  learned  priest  taught  in  the 
law  of  God,  and  confess  and  open 
his  sin  and  grief  secretly,  that 
he  may  receive  such  ghostly  coun- 
sel, advice  and  comfort,  that  his 
conscience  may  be  relieved,  and 
that  of  us  (j),  as  a  minister  of 
God,  and  of  the  church,  he  may 
receive  comfort  and  absolution, 
to  the  satisfaction  of  his  mind, 
and,  avoiding  of  all  scruple  and 
doubtfulness,  requiring  such  as 
shall  be  satisfied  with  a  general 
confession,  not  to  be  offended  with 
thera  that  doth  (Z)  use  to  their 
further  satisfying,  the  auricular 
and  secret  confession  to  the  priest, 
nor  those  also  which  think  need- 
ful or  convenient,  for  the  quiet- 
ness of  their  own  consciences, 
particularly  to  open  their  sins  to 
the  priest,  to  be  offended  with 
them  which  (m)  are  satisfied  with 
their  humble  confession  to  God, 
and  the  general  confession  to  the 
church ;  but  in  all  things  to  fol- 
low and  keep  the  rule  of  charity ; 
and  every  man  to  be  satisfied 
with  his  own  conscience,  not 
judging  other  men's  minds  or 
acts(n),  whereas  he  hath  no 
warrant  of  God's  word  for  (o)  the 
same"(jp). 


(g)  "Who  by  this  means," 
1662. 

(h)  "  Then,"  omitted,  1662. 

(i)   "To,"  1662. 

(j)  "As  of  the  ministers," 
1549. 

(Art  "  That  by  the  minister^  of 
God's  holy  word  he  may  receive 
the  benefit  of  absolution  together 
with  ghostly  counsel." 

7)  "Do,11  1549. 

\m) "  That,"  1549. 

»  "  Consciences,"  1549. 
o)  "  To,"  1549. 


a.d.  1552. 
"And  because  it  is  requisite  that 
no  man  should  come  to  the  holy 
communion  but  with  a  full  trust 
in  God's  mercy  and  with  a  quiet 
conscience,  therefore  if  there  be 
any  of  you  (which  (g)    by  the 
means  aforesaid)  cannot  quiet  his 
own  conscience,  but  requireth  far- 
ther comfort  or  counsel,  (then  (&)) 
let  him  come  to  me  or(t)  some 
other  discreet  and  learned  mi- 
nister of  God's  word  and  open 
his  grief  (Jc\  that  he  may  receive 
such  ghostly  counsel,  advice  and 
comfort,  as  his  conscience  may 
be  relieved,  and  that  by  the  mi- 
nistry of  God's  word  he  may  re- 
ceive comfort  and  the  benefit  of 
absolution),  to  the  quieting  of  his 
conscience  and  avoiding  of  all 
scruple  and  doubtfulness." 


(p)  In  the  Irish  convocation  of 
1634  (when  Usher  was  Primate 
of  Armagh  and  Bramhall  Bishop 
of  Derry)  the  19th  Canon  ordered 
that,  "The  minister  of  every 
parish  shall,  the  afternoon  before 
the  said  administration  (of  the 
Lord's  Supper;  give  warning  by 
the  tolling  of  the  bell,  or  other- 
wise, to  the  intent,  that  if  any 
have  any  scruple  of  conscience, 
or  desire  the  special  ministry  of 
reconciliation,  he  may  afford  it 
to  those  that  need  it.    And  to 
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Secondly,  from  the  Order  for  the  Visitation  of  the  Sick  Visitation  of 
in  the  Prayer  Books.  the  Mck- 


1649. 

Here  shall  the  sick  person 

make  a  special  confession 

If  he  feel  his  conscience 
troubled  with  any  weighty 
matter.    After  which 
confession  the  priest 
Shall  absolve  him 


after  this  form : 

and  the  same  form  of  abso- 
lution shall  be  used  in  all 
private  confessions. 


1552. 

Here  shall  the  sick  person 

make  a  special  confession 

if  he  feel  his  conscience 
troubled  with  any  weighty 
matter.    After  which 
confession  the  priest 
shall  absolve  him 


after  this  sort 


1661. 

Here  shall  the  sick  person 

be  moved  to 

make  a  special  confession  of 

his  sins 
if  he  feel  his  conscience 
troubled  with  any  weighty 
matter.    After  which 
confession  the  priest 
shall  absolve  blm 
(if  he  humbly  and  heartily 

desire  it) 
after  this  sort. 


ce. 


The  insertion  in  the  last  Prayer  Book  of  the  words 
"  be  moved  to"  denote  an  increased  sense  of  the  import- 
ance of  confession  and  absolution  in  the  cases  to  which 
the  Rubric  applies. 

Thirdly,  from  a  passage  in  the  second  part  of  the  Homily  Homily  of 
of  Repentance,  in  which  it  is  said,  *'  If  any  do  find  them-  repentant- 
selves  troubled  in  conscience  they  may  repair  to  their 
learned  curate  or  pastor,  or  to  some  other  godly  learned 
man  and  show  the  trouble  and  doubt  of  their  conscience  to 
them,  that  they  may  receive  at  their  hands  the  comfortable 
salve  of  God's  word." 

Fourthly,  the  67th  Canon  of  1603  having  required  the  Canons  of 
minister  to  visit  sick  people, "  to  comfort  and  instruct  them  1603* 
in  their  distress,"  the  113th  Canon  enacts  as  follows(y)  : — 

"  Because  it  often  cometh  to  pass  that  the  church- 
wardens, sidesmen,  questmen  and  such  other  persons  of 
the  laity  as  are  to  take  care  for  the  suppressing  of  sin  and 
wickedness  in  their  several  parishes  as  much  as  in  them 
lieth  by  admonition,  reprehension  and  denunciation  to  their 
ordinaries,  do  forbear  to  discharge  their  duties  therein, 
either  through  fear  of  their  superiors  or  through  negli- 
gence, more  than  were  fit,  the  licentiousness  of  these  times 
considered:  we  ordain  that  hereafter  every  parson  and 
vicar,  or  in  the  lawful  absence  of  any  parson  or  vicar,  then 
their  curates  and  substitutes  may  join  in  every  present- 


this  end  the  people  are  often  to 
be  exhorted  to  enter  into  a  spe- 
cial examination  of  the  state  of 
their  own  souls ;  and  finding  them- 
selves either  extremely  dull,  or 
much  troubled  in  mind,  they  do 
resort  to  God's  ministers  to  re- 
ceive from  them  as  well  advice 
and  counsel  for  the  quickening  of 
their  dead  hearts  and  the  sub- 
duing of  those  corruptions  where- 


unto  they  have  been  subject ;  as 
the  benefit  of  absolution  like- 
wise for  the  quieting  of  their  con- 
science by  the  power  of  the  keys, 
which  Christ  hath  committed  to 
his  ministers  for  that  purpose.1' 

(?)  According  to  the  103rd 
Canon  no  divorce  a  memd  et  toro 
was  to  be  granted  "upon  the 
sole  confession  of  the  parties 
themselves." 
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ment  with  the  said  churchwardens,  sidesmen  and  the  rest 
above  mentioned  at  the  times  hereafter  limited,  if  they  the 
said  churchwardens  and  the  rest  will  present  such  enor- 
mities as  are  apparent  in  the  parish ;  or  if  they  will  not, 
then  every  such  parson  and  vicar,  or  in  their  absence,  as 
aforesaid,  their  curates  may  themselves  present  to  their 
ordinaries  at  such  times,  and  when  else  they  think  it 
meet,  all  such  crimes  as  they  have  in  charge  or  otherways, 
as  by  them  (being  the  persons  that  should  have  the  chief 
care  for  the  suppressing  of  sin  and  impiety  in  their  parishes) 
shall  be  thought  to  require  due  reformation:  provided 
always,  that  if  any  man  confess  his  secret  and  hidden  sins 
to  the  minister  for  the  unburdening  of  his  conscience,  and 
to  receive  spiritual  consolation  and  ease  of  mind  from  him, 
we  do  not  any  way  bind  the  said  minister  by  this  our  con- 
stitution, but  do  straitly  charge  and  admonish  him,  that  he 
do  not  at  any  time  reveal  and  make  known  to  any  person 
whatsoever  any  crime  or  offence  so  committed  to  his  trust 
and  secrecy  (except  they  be  such  crimes  as  by  the  laws  of 
this  realm  his  own  life  may  be  called  into  question  for 
concealing  the  same)  under  pain  of  irregularity. w 

It  is,  perhaps,  not  easy  to  understand  what  crimes  are 
here  intended.  But  we  are  now  brought  to  the  considera- 
tion of  a  very  important  civil  incident,  so  to  speak,  of 
private  confession. 

According  to  the  common  law  of  England,  both  civil 
and  ecclesiastical,  before  the  reign  of  Henry  the  Eighth, 
confession  was  holden  to  be  sacred  and  inviolable.  No 
court  of  justice  compelled  the  confessor  to  reveal  what  had 
been  communicated  to  him  by  the  penitent. 

Most  (r)  English  writers  (s)  on  the  law  of  evidence  have 
maintained  that  since  the  Reformation  the  rule  of  profes- 
sional confidence  no  longer  applies  to  confessions  made  to 
a  priest,  which  have  ceased  to  be  within  the  protection  of 
law ;  and  that  they  must  be  revealed  when  duly  demanded 
in  a  court  of  justice.  It  has  happened,  I  think,  both  that 
the  adjudged  cases  (t)  relied  upon  do  not,  when  carefully 


(r)  See  "The  Privilege  of 
Religious  Confessions  in  English 
Courts  of  Justice/'  considered  in 
a  letter  to  a  friend,  by  E.  Badeley, 
Esq.,  M.  A.,  Barrister  -  at  -  Law 
(Butterworths,  1865),  which  may 
be  said  to  exhaust  this  subject. 
The  learning  and  accuracy  of  the 
writer  are  well  known. 

(a)  Peake's  Compendium  of 
the  Law  of  Evidence,  180 ; 
Starkie  on    Evidence,   ii.   322 ; 


Phillips  on  Evidence,  i.  176, 177  ; 
Roscoe,  Digest  on  Crim.  Ev. 
175 ;  Taylor  on  Ev.  ii.  755-757. 
(0  Sparke  v.  Sir  Hugh  Mid- 
dleton,  1  Keb.  Rep.  505  ;  Cuts  v. 
Pickering,  Jones  v.  The  Countess 
of  Manchester ',  1  Vent.  Rep.  1 97 ; 
Anon.,  Skinn.  Rep.  404 ;  Bac 
Abr.  tit.  Evidence,  A.  2;  Vaillant 
v.Dodemead,  2  Atkins*  Rep.  524 ; 
Tlie  Duchess  of  Kingston's  case, 
20  How.  State  Trials,  573 ;  Rex 
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examined,  sustain  this  position,  and  also  that  some  of 
these  learned  writers  have  perhaps  relied  too  much  on  the 
authority  of  their  predecessors.  The  grave  importance  of 
the  question  can  scarcely  be  over-rated. 

Tne  law  upon  this  point  appears  to  me  to  be  laid  down  Mr.  Best's 
with  accuracy  and  fulness  by  Mr.  Best  (a)  in  his  treatise  °Pinion- 
"  On  the  Principles  of  Evidence."  He  says,  §  612 — 14 : 
"  Whether  communications  made  to  spiritual  advisers 
are,  or  ought  to  be,  protected  from  disclosure  in  courts  of 
justice  presents  a  question  of  some  difficulty.  It  is  com- 
monly thought  that  the  decisions  of  the  judges  in  the  cases 
of  R.  v.  Gilham(x)  and  R.  v.  Wild(y\  added  to  some 
others  that  will  be  cited  presently,  have  resolved  this  ques- 
tion in  the  negative  ;  and  the  practice  is  in  accordance  with 
that  notion.  But  R.  v.  Gilham  only  shows  that  a  con- 
fession of  guilt  made  by  a  prisoner  to  the  world  or  to  a 
magistrate,  in  consequence  of  the  spiritual  exhortations  of 
a  clergyman  that  it  will  be  for  his  soul's  health  to  do  so, 
is  receivable  in  evidence  against  him, — a  decision  per- 
fectly well  founded,  because  such  exhortations  cannot 
possibly  be  considered  *  illegal  inducements  to  confess.' 
For  by  this  expression,  as  shown  in  a  former  chapter(jr), 
the  law  means  language  calculated  to  convey  to  the  mind 
of  a  person  accused  or  suspected  of  an  offence,  that  by  ac- 
knowledging guilt  he  will  better  his  position  with  reference 
to  the  temporal  consequences  of  that  offence.  And  the 
ground  on  which  a  confession  made  after  such  an  induce- 
ment to  confess  is  rejected  is  the  reasonable  apprehension 
that  in  consequence  of  it  the  party  may  have  made  a  false 
acknowledgment  of  guilt — an  argument  wholly  inappli- 
cable where  he  is  only  told  that,  by  his  avowing  the  truth, 
a  spiritual  benefit  will  accrue  to  him.  R.  v.  Wild  is 
even  less  to  the  purpose ;  as  the  party  who  used  the  ex- 
hortation there  neither  was,  nor  professed  to  be,  a  clergy- 
man, and,  wholly  unsolicited,  thrust  it  on  the  prisoner. 
The  other  cases  to  which  allusion  has  been  made  are  an 
anonymous  one  in  Skinner  (a),  R.  v.  Sparkes  (ft),  Butler 
v.  Moore  (c),  and  Wilson  v.  Rastall(d).  In  the  first  the 
question  was  respecting  a  confidential  communication  to 

v.  Sparkes,  cited  in  Peake's  N.  (x)  1  Moo.  C.  G.  186. 

P  Cas.  78  ;    Wilson  v.  Rastall,  (y)  Id.  462. 

4  T.  R.  753 ;   Rex  v.  Gilham,  (*)  Supra,  Chap.  VII.  Sect  3, 

Moo.  C.  C.  R.  186 ;  Rex  v.  Wild,  Subsect.  2,  §  553. 

Moo.  C.  C.  R.  452 ;    Butler  v.  (a)  Skinn.  404. 

Moore,  Macnally    on    Ev.  253.  ( b)  Cited  in  Du  Barre  v.  Li- 

These  cases  are  considered  in  vette,  1  Peake,  77. 

the  following  extract  from  Mr.  (c)  Macnally's  Evid.  253. 

Best's  work.  (d)  4  T.  R.  753. 
(w)  Page  690. 
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u  a  man  of  law,  which  Lord  Chief  Justice  Holt,  as  might 
hare  been  expected,  held  privileged  from  disclosure,  add- 
ing obiter  that  it  was  otherwise  '  in  the  case  of  a  gentle- 
man, parson,  &c.'     The  second  and  third  are  decisions, 
one  by  Buller,  J.,  on  circuit,  and  the  other  by  the  Irish 
Master  of  the  Rolls,  that  confessions  to  a  Protestant  and 
Roman  Catholic  clergyman  respectively  are  not  privileged; 
and  in  the  fourth,  the  judges  in  bane  say  obiter  that  the 
privilege  is  confined  to  the  cases  of  counsel,  solicitor,  and 
attorney.     How  far  a  particular  form  of  religious  belief 
being  disfavoured  by  law  at  the  period  (a.d.  1802)  affected 
the  decision  in  Butler  v.  Moore,  is  not  easy  to   say ;  but 
both  that  case    and  R.  v.   Sparkes  leave   the    general 
question  untouched ;  and  on  the  latter  case  being  cited  to 
Lord  Kenyon,  in  Du  Barre  v.  Livette  (t),  he  said,  *  I 
should  have  mused  before  I  admitted  the  evidence  there 
admitted.'     He,  however,  decided  that  case  on  the  ground 
that  confidential  communications  to  a  legal  adviser  were 
distinguishable  from  others.     It  is  also  to  be  observed, 
that  the  subject  coming  incidentally  before  Best,  C.  J.,  in 
Broad  v.  Pitt  (/*),  very  shortly  after  R.  v.  Gilham,  he  re- 
ferred to  that  case  as  deciding  that  the  privilege  in  ques- 
tion did  not  apply  to  a  clergyman ;  but  added,  '  I,  for 
one,  will  never  compel  a  clergyman  to  disclose  communi- 
cations made  to  him  by  a  prisoner ;  but  if  he  chooses  to 
disclose  them,  I  shall  receive  them  in  evidence.'     In  a 
case  of  R.  v.  Griffin  (g),  tried  before  Alderson,  B.,  at  the 
Central  Criminal  Court,  part  of  the  evidence  against  the 
accused  consisted  of  certain   conversations  between  her 
and  her  spiritual  adviser,  the  chaplain  of  a  workhouse, 
relative  to  the  transaction  which  formed  the  subject  of 
accusation.     On  this  evidence  being  offered,  the  judge 
expressed  a  strong  opinion  that  it  was  not  receivable, 
adding,  however, '  I  do  not  lay  this  down  as  an  absolute 
rule ;  but  I  think  such  evidence  ought  not  to  be  given ;' 
and  the  counsel  for  the  prosecution  accordingly  withdrew 
it.     The  case  is  not  fully  reported,  and  the  result  is  not 
stated. 

"  §  613.  There  cannot,  we  apprehend,  be  much  doubt 
that,  previous  to  the  Reformation,  statements  made 
to  a  priest  under  the  seal  of  confession  were  privileged 
from  disclosure,  except  perhaps  when  the  matter  thus 
communicated  amounted  to  high  treason.  In  the  old 
laws  of  Hen.  I.  (A)  is  this  passage,  '  Caveat  saeerdos  ne 
de  hits  qui  ei  confitentur  peccata  sua  alicui  recitet  quod 


(e)   1  Peake,  77. 
(/)  3  C.  &  P.  5ia 


(g)  6  Cox,  Cr.  Cases,  219. 
(/i)  Leges  Hen.  1,  c.  5,  §  17. 
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ei  confessus  est,  non  propinquis  nee  extranet* ;  quod  si 
fecerit,  deponatur,  et  omnibus  diebus  vite  sue  igno- 
miniosus  peregrinando  pceniteat.9  The  laws  of  Hen.  I. 
are  of  course  not  binding  per  se9  and  are  only 
valuable  as  guides  to  the  common  law,  but  it  is  other- 
wise with  the  statute  Articuli  Cleri  (9  Edw.  II.),  c.  10, 
which  is  as  follows  (i): — 'Quandoque  aliqui  confugientes 

ad  ecclesiam dura  sunt  in  ecclesid  custo- 

diuntur  per  armatos  infri  cimiterium,  et  quandoque 
infra  ecclesiam,  ita  arte  quod  non  possunt  exire  locum 
sacrum  causd  superflui  ponderis  deponendi,  nee  permittitur 
eis  necessaria  victui  ministrari.  Kesponsio:  •  .  .  . 
dum  sunt  in  ecclesid,  custodes  eorum  non  debent  morari 
infrh  cimiterium,  nisi  necessitas  vel  evasionis  periculum 
hoc  requiraU  Nee  arcentur  confugi  dum  sunt  in  ecclesia, 
quin  possint  habere  vite  necessaria,  et  exire  libere  pro 
obsceno  pondere  deponendo.  Placet  etiam  Domino  Regi 
ut  latrones  appellators,  quandocumque  voluerint,  possint 
sacerdotibus  suafacinora  coi\fiteri  ;  set  caveant  confessores 
ne  erronee  hujusmodi  appellators  informent.'  In  comment- 
ing on  this  statute,  Sir  Edward  Coke  writing,  be  it  re- 
membered, after  the  Reformation,  expresses  himself  as 
follows  (A): — i Latrones  vel  appellator es.  This  branch  ex- 
tendeth  only  to  thieves  and  approvers  indicted  of  felony, 
but  extended  not  to  high  treasons ;  for  if  high  treason  be 
discovered  to  the  confessor,  he  ought  to  discover  it,  for 
the  danger  that  thereupon  dependeth  to  the  king  and  the 
whole  realm,  therefore  this  branch  declareth  the  common 
law,  that  the  privilege  of  confession  extendeth  only  to 
felonies.  And  albeit,  if  a  man  indicted  of  felony  be- 
cometh  an  approver,  he  is  sworn  to  discover  all  felonies 
and  treasons,  yet  is  he  not  in  degree  of  an  approver  in 
law  but  only  of  the  offence  whereof  he  is  indicted ;  and 
for  the  rest,  it  is  for  the  benefit  of  the  king  to  move  him 
to  mercy.  So  as  this  branch  beginneth  with  thieves,  ex- 
tendeth only  to  approvers  of  thievery  or  felony,  and  not  to 
appeals  of  treason ;  for  by  the  common  law  a  man  in- 
dicted of  high  treason  could  not  have  the  benefit  of  clergy 
(as  it  was  holden  in  the  king's  time  when  this  act  was 
made),  nor  any  clergyman  privilege  of  confession  to  con- 

(i)  "  The  above  version  of  the  scripts/  a.d.  1810,  et  seq.%  and 

statute  is  taken  from  the  valuable  differs  in  several  respects  from 

work  entitled  *  Statutes  of  the  that  given  by  Sir  Edward  Coke 

Realm,  printed  by  command  of  in  the  2nd  Institute"  (Mr.  Best's 

his  Majesty,  King  George  3rd,  in  note).     This    statute    has  now 

pursuance  of  an  Address  of  the  been  repealed. 
House  of  Commons;  from  original         (&)  2  Inst  629. 
Records  and  Authentic    Manu- 


704 


THE  CflURCH  IN  HER  RELATION  TO  HER  MEMBERS. 


law  as  to 
evidence. 

Mr.  Bert's 

opinion. 


Probable  deci- 
sion. 


"  ceal  high  treason :  And  so  it  was  resolved  in  7  Hen.  V. 
(Rot.  ParL  anno  7  Hen.  V.  nn.  13);  whereupon  friar  John 
Randolph,  the  queen  dowager's  confessor,  accused  her  of 
treason,  for  compassing  of  the  death  of  the  king :  And  so 
it  was  resolved  in  the  case  of  Henry  Garnet  (HiL  3  Jac), 
superiour  of  the  Jesuits  in  England,  who  would  have 
shadowed  his  treason  under  the  privilege  of  confession,  &c, 
and  albeit  this  act  extendeth  to  felonies  only,  as  hath  been 
said,  jet  the  caveat  given  to  the  confessors  is  observable,  ne 
erronice  informenC  This  passage  has  been  cited  to  prove 
the  common  law  on  this  subject ;  but  it  is  very  doubtful 
whether  the  caveat  at  the  end  of  the  above  enactment 
was  inserted  to  warn  the  confessor  against  disclosing  the 
secrets  of  the  penitent  to  others.  The  grammatical  con- 
struction and  context  seem  to  show  that  it  was  to  prevent 
his  abusing  his  privilege  of  access  to  the  criminal  by  con- 
veying information  to  him  from  without,  and  the  clause  is 
translated  accordingly  in  the  best  editions  of  the  statutes(A. 

"  §  614.  If  the  renising  to  hold  communications  to  spi- 
ritual'advisers  sacred  is  an  error,  an  opposite  and  greater 
one  is  the  attempt  to  confine  the  privilege  to  the  clergy  of 
some  particular  creed.  Courts  of  municipal  law  are  not 
called  on  to  determine  the  truth  or  merits  of  the  religious 
persuasion  to  which  a  party  belongs ;  or  to  inquire  whether 
it  exacts  auricular  confession,  advises  or  permits  it ;  the 
sole  question  ought  to  be  whether  the  party  who  bona  fide 
seeks  spiritual  advice  should  be  allowed  it  freely.  By 
a  statute  of  New  York  (in),  *  No  minister  of  the  Gospel, 
or  priest  of  any  denomination  whatsoever,  shall  be  allowed 
to  disclose  any  confessions  made  to  him  in  his  professional 
character  in  the  course  of  discipline  enjoined  by  the  rules 
or  practice  of  such  denomination.'  A  similar  statute  exists 
in  Missouri  (n),  and  the  like  principle  is  recognized  in 
France"  (o). 

It  seems  to  me  at  least  not  improbable  that,  when  this 
question  is  again  raised  in  an  English  court  of  justice,  that 
court  will  decide  it  in  favour  of  the  inviolability  of  the 
confession,  and  expound  the  law  so  as  to  make  it  in  har- 
mony with  that  of  almost  every  other  Christian  state. 


a  See    the  edition    already 
;    also  Ruff  head's  edition 
of  the  Statutes,  ad.  1762. 

(m)  1    Greenl.   Evid.  §   247, 
note  (1),  7th  edit, 
(n)  Id. 
(o)  Bonnier,Trait£desPreuves, 


§  179,  who  adds,  "  Le  syst&me 
contraire  dgtruirait  la  confiance, 
qui  seule  peut  amener  le  re- 
pentir,  en  donnant  au  pr€tre  les 
apparences  d'un  d£lateur,  d'autant 

Slu8  odieuz  qu'il  serait  revStu 
'un  caractdre  sacr6." 
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MABRIAGE. 

Sect.  1. — General  Law  as  to  the  Celebration  of  Mar- 
riage. 

2. —  Conditions  Precedent — Consent,  Physical  and 
Mental  Capacity. 

3. —  Conditions  Precedent — Incapacity  to  contract 
within  prohibited  Degrees. 

4. —  Conditions  Precedent — Restrictions  as  to  De- 
scendants of  George  II. 

5. — Marriage  by  Banns — Publication. 

6. — Marriage  by  Banns — Duty  and  Liability  of 
Clergyman. 

7. — Marriage  without  Banns. 

8. — Circumstances  of  Marriage. 

9. — Marriages  when  Void — Divorce. 
10. —  Statutes  as  to  the  Celebration  of  Marriage. 


Sect.  1. —  General  Law  as  to  the  Celebration  of 

Marriage. 

"  Nuptice  sunt  conjunctio  maris  et  f amino*,  et  consortium  General 
omnis  vita,  divini  et  humani  juris  communication (a),  character. 
"  Nuptice  autem  sive  matrimonium  est  viri  et  mulieris 
conjunctio  individuam  vita*  consuetudinem  continens  "  (4). 
In  this  admirable  language  did  the  Roman  jurists  ex- 

Cress  the  distinction  taught  by  heaven-inspired  morality, 
y  reason,  and  the  usage  of  civil  life,  between  the  holy 
estate  of  matrimony  and  the  transient  union  of  man  and 
woman  for  the  mere  gratification  of  animal  passion.  So 
our  Prayer  Book  says  that  marriage  "  is  not  by  any  to  be 
enterprised  nor  taken  in  hand  unadvisedly,  lightly  or 
wantonly  to  satisfy  men's  carnal  lusts  and  appetites,  like 
brute  beasts  that   have   no   understanding"  (c).      The 


(a)  L.  1,  Dig.  de  ritu  nup-  baroram  singulis  uxoribus  con- 
ti&ram  (23,  2).  tenti    sunt,    exceptis    admodum 

(b)  Inst  I.  9,  1,  De  P.  P.;  paucis,  qui  non  libidine,  Bed  ob 
Tacitus  de  Mor.  German.  (18),  nobilitatem,  plurimis  nuptiis  am- 
says,   "Severa  illic  matrimonia,  biuntur." 

nee  ullam  morum  partem  magis  (c)  The  form  of  solemnization 

laodaveris — nam  prope  soli  bar-  of  matrimony. 

P.      VOL.  I.  Z  Z 
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Christian  law.  Christian  law  did  not  affect  the  civil  status  and  re- 
lations of  marriage  (*),  but  superadded  to  it  a  rcligioui 
character,  and  proclaimed  it  to  be  an  ordinance  of  God  ( t ) . 

Dtwiwd  open  It  was  obvious  that  the  Christian  law  would  desire  mar- 

■olrawuMtion.  Hage  to  be  solemnized  openly  and  in  the  congregation  of 
the  faithful,  though  it  might  not  require  such  public 
solemnization  as  essential  to  the  validity  of  the  bond,  and 
such  we  find  to  be  the  ease.  Tertiillian(u),  writing  in 
the  third  century,  observes  i  "  Idea  penes  nos  occulta 
quoque  conjunctiones,  id  est,  non  prius  apud  Ecclesiam  pro- 
Jessie  juxta  mate  hi  am  et  fornicationem  judicari  perieli- 
tantur."  While  in  the  early  collection  of  canon  law  we 
find  it  laid  down  that  the  secrecy  of  the  solemnization  did 
not  affect  the  jural  or  legal  validity  of  the  contract 
"  Si  donationum  ante  nuptiat,  vel  dotii  instrumenta  de~ 
fuerint,  pompa  etiam,  aliaque  nuptiarum  celebritas  omit- 
tatur,  nullus  ex  is  timet  ob  id,  deesie,  recti  alias  inito  matri- 
monii), Jirmitatem,  vel  ex  eo  natis  Uteris  jura  posse 
legitimorum  auferri  si  inter  pares  konestate  persona*, 
nulla  lege  impediente,Jiat  consortium  quod  ipsorum  con- 
sensu atque  amtcorum  Jide  Jirmetur  "  (x).  The  church 
early  recognized  the  fact  that  in  blessing  and  sanctifying 
the  estate  of  matrimony  it  blessed  and  sanctified  the  whole 
relation  of  family(y).  The  Roman  church  afterwards  raised 
this  contract  to  the  rant  of  a  sacrament.  Our  own  church, 
while  denying  that  it  possessed  the  indispensable  charac- 
teristic of  a  sacrament  of  the  Gospel,  namely,  that  it  was 
ordained  as  such  by  our  Lord,  has  always  recognized  the 
special  sanctity  of  the  religious  rite  by  which  it  ought  to 
be  solemnized. 

Civil  law  of  It  is  remarkable  that  the  civil  legislation  of  the  Roman 

Bonw.  emperors,  even  after   they  had  become  Christians,  was 

founded  upon  heathen  principles,  and  the  laws  of  Justi- 
nian recognized  the  liberty  of  husband  and  wife  to  dissolve 
the  contract  by  mutual  consent,  and  retained  many  provi- 
sions of  the  early  Roman  law  (z)  which  were  incompatible 
with  the  Christian  character  of  the  contract  (a). 

Law  of  the  Meanwhile  the  church,  chiefly  under  the  influence  of 

Church. 

(«)  Matt  lii.  3—9  ;  Mark,  X.  (*)  L.  22,  c.  De  Nuptiia  (5,  4, 

2-12.  n.  428). 

(()  See    Hyde    v.   Hyde    and  (y)  Ephes.  v.  21-23;  1  Tim. 

Woodmaatee,  a  cage  where  Lord      ii.  15. 

Penzance  refused  to  recognize  aa  (e)  It  is  not  very  easy  to  as- 

valid  a  Mormon  marriage,  1  L.  certain  what  the  practice  of  the 
R.,  P.  &  D.  130.  Greek  chnrch  aa  to  divorce   a 

(u)  De  Pudic.  c.  4,  cited   by      vinculo  has  been  and  is. 
Eichhom,    Kirchenrecht,   "  Von  (a)  Nov.  22,  cap.  4  ;  cf.  Nov. 

der  Ehe,"  ii.  297.  117,  cap.  8. 
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St.  Augustine,  began,  especially  after  the  fifth  century, 
comparatively  regardless  of  the  civil  consequences  of 
this  contract  of  contracts,  and  apart  from  the  provisions 
of  secular  legislation  respecting  it,  to  invest  the  mar- 
riage bond  more  and  more  with  a  religious  character. 
It  was  not  till  after  the  reign  of  Justinian  that  in  the 
East  any  approach  was  made  to  harmony  between  the 
civil  and  ecclesiastical  regulations  on  this  subject.  In 
the  ninth  century  the  civil  and  ecclesiastical  law  on 
this  subject  became  one,  the  latter  having  absolved  the 
former. 

Since  this  period  the  general  marriage  law  of  the  Euro-  Sources  of  that 
pean  continent  has  been  derived  from  the  decrees  of  coun-  law- 
cils  of  the  church  and  the  edicts  of  emperors  till  the 
epoch  of  the  Reformation. 

Lord  Stowell,  a  great  master  of  this  as  of  other  branches  Judgment  of 
of  jurisprudence,  has  observed  as  follows : — "  The  opinions  Lord  StowoU- 
which  have  divided  the  world,  or  writers  at  least,  on  this 
subject,  are  generally  two.  It  is  held  by  some  persons 
that  marriage  is  a  contract  merely  civil ;  by  others,  that  it 
is  a  sacred,  religious  and  spiritual  contract,  and  only  so 
to  be  considered.  The  jurisdiction  of  the  Ecclesiastical 
Court  was  founded  on  ideas  of  this  last  described  nature ; 
but  in  a  more  correct  view  of  the  subject,  neither  of  these 
views  is  perfectly  accurate.  According  to  iuster  notions 
of  the  nature  of  the  marriage  contract,  it  is  not  merely 
either  a  civil  or  religious  contract;  and  at  the  present 
time  it  is  not  to  be  considered  as  originally  and  simply  one 
or  ihe  other. 

"  It  is  a  contract  according  to  the  law  of  nature  ante- 
cedent to  civil  institutions,  and  which  may  take  place  to 
all  intents  and  purposes,  wherever  two  persons  of  different 
sexes  engage,  by  mutual  contracts,  to  live  together.  Our 
first  parents  lived  not  in  political  society,  but  as  individuals, 
without  the  regulations  of  any  institutions  of  that  kind. 
It  is  hardly  necessary  to  enter  something  of  a  protest 
against  the  opinion,  if  such  opinion  exists,  that  mere  com- 
merce between  the  sexes  is  itself  marriage. 

"  A  marriage  is  not  every  casual  commerce ;  nor  would  The  nature  of 
it  be  so  even  in  the  law  of  nature.     A  mere  casual  com-  thc  n**™^ 
merce,  without  the  intention  of  cohabitation  and  bringing  con  rftC  " 
up  children,  would  not  constitute  marriage  under  any  sup- 
position.    But  when  two  persons  agree  to  have  that  com- 
merce for  the  procreation  and  bringing  up  of  children,  and 
for  such  lasting  cohabitation,  that,  in  a  state  of  nature, 
would  be  a  marriage,  and  in  the  absence  of  all  civil  and 
religious  institutions  might  safely  be  presumed  to  be,  as  it 

zz2 
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The  nature  "  is  popularly  called,  a  marriage  in  the  sight  of  God.  It 
of  the  marriage  j^  5een  made  a  question  how  long  the  cohabitation  must 
contract  continue  by  the  law  of  nature.     Whether  to  the  end  of 

life.     Without  pursuing  that  discussion,  it  is  enough  to 
Bay  that  it  cannot  be  a  mere  casual  and  temporary  com- 
merce, but  must  be  a  contract  at  least  extending  to  such 
purposes  of  a  more  permanent  nature  in  the  intention  of 
the  parties.     The  contract  thus  formed  in  the  state  of 
nature  is  adopted  as  a  contract  of  the  greatest  importance 
in  civil  institutions,  and  it  is  charged  with  a  vast  variety 
of  obligations  merely  civil.     Rights  of  property  are  at- 
tached to  it  on  very  different  principles  in  different  countries ; 
in  some  there  is  a  communio  bonorum;  in  some  each 
retain  their  separate  property ;  by  our  law  it  is  vested  in 
the  husband.     Marriage  may  be  good  independent  of  any 
considerations  of  property,  and  the  vinculum  fidei  may 
well  subsist  without  them.     In  some  countries  it  is  also 
clothed  with  religious  rites,  even  in  rude  societies,  as  well 
as  in  those  which  are  more  distinguished  for  their  civil  and 
religious  institutions.     Yet  in  many  of  these  societies  they 
may  be  irregular,  informal  and  discountenanced  on  that 
account,  yet  not  invalid.     The  rule  prevailed  at  all  times, 
as  the  rule  of  the  canon  law  which  existed  in  this  country 
and  in  Scotland  until  other  civil  regulations  interfered  in 
this  country ;  and  it  is  the  rule  which  prevails  in  many 
countries  of  the  world  at  this  day,  that  a  mutual  engage- 
ment  or  betrothment  is  a  ^ood  mVriage  without  ccSE 
mation,  and  binds  the  parties  accordingly,  as  the  terms  of 
other  contracts  would  do  respecting  the  engagements  they 
purport  to  describe.     If  they  agree  and  pledge  their  troth 
to  resign  to  each  other  the  use  of  their  persons  for  the 
purpose  of  raising  a  common  of&pring,  by  the  law  of 
nature  that  is  complete;  it  is  not  necessary  that  actual 
use  and  possession  should  have  intervened  to  complete  the 
vinculum  JideL     The  vinculum  follows  on  the  contract 
without  consummation,  if  expressed  in  present  terms.  And 
the  canon  law  itself,  with  all  its  attachment  to  ecclesiastical 
forms,  adopts  this  view  of  the  subject,  as  is  well  described 
by  Swinburne  in  his  books  on  Espousals,  where  he  says, 
* that  it  is  a  present  and  perfect  consent,  the  which  alone 
maketh  matrimony,'  without  either  public  solemnities  or 
carnal  copulation ;  for  neither  is  the  one  nor  the  other  the 
essence  of  matrimony,  but  consent  only.     '  A  mere  con- 
Contract  per     tract  per  verba  de  pr&senti  in  the  Christian  church  was  a 
verba  de  pro-  perfect  contract  of  marriage,  though  the  public  celebration 
*  was  afterwards  required  by  the  rules  and  ordinances  of  the 

canon  law.'    c  Systems  of  law  receive  different  modifica- 
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€t  tions  by  the  laws  of  different  communities.'  These  are- 
the  principles  of  marriage  law  generally  prevailing  in 
Europe.  But  the  canon  law  subsists  under  very  different 
modifications  in  different  countries,  according  as  the  dif- 
ferent institutions  of  the  countries  in  which  it  is  received 
operate  upon  it"  (b).  "  In  the  Christian  church  marriage  Intervention  of 
was  elevated  in  a  later  age  to  the  dignity  of  a  sacrament,  *  priest. 
in  consequence  of  its  divine  institution,  and  of  some  ex- 
pressions of  high  and  mysterious  import  respecting  it  con- 
tained in  the  sacred  writings ;  the  law  of  the  church,  the 
canon  law  (a  system  which,  in  spite  of  its  absurd  preten- 
sions to  a  higher  origin,  is  in  many  of  its  provisions  deeply 
enough  founded  in  the  wisdom  of  man),  although  in  con- 
formity to  the  prevailing  theological  opinion,  it  reverenced 
marriage  as  a  sacrament,  still  so  far  respected  its  natural 
and  civil  origin,  as  to  consider  that  where  the  natural 
and  civil  contract  was  formed,  it  had  the  full  essence  of 
matrimony,  without  the  intervention  of  a  priest.  It  had 
even  in  that  state  Ihe  character  of  a  sacrament ;  for  it  is  a 
misapprehension  to  suppose  that  this  intervention  was 
required  as  a  matter  of  necessity  even  for  that  purpose 
before  the  Council  of  Trent.  It  appears  from  the  histories 
of  that  council,  as  well  as  from  many  other  authorities, 
that  this  was  the  state  of  the  earlier  law,  till  that  council 
passed  its  decree  for  the  reformation  of  marriages.  The 
consent  of  two  persons,  expressed  in  words  of  present 
mutual  acceptance,  constituted  an  actual  legal  marriage, 
technically  known  by  the  name  of  sponsalia  de  prcesenti. 
At  the  Reformation,  this  country  disclaimed,  amongst 
other  opinions  of  the  Romish  Church,  the  doctrine  of  a 
sacrament  in  marriage,  though  still  retaining  the  idea  of 
its  being  a  divine  institution  in  its  general  origin,  and  on 
that  account,  as  well  as  of  the  religious  forms  that  were 
prescribed  for  its  regular  celebration,  an  holy  estate,  holy 
matrimony 9  but  it  likewise  retained  those  rules  of  the  canon 
law  which  had  their  foundation  not  in  the  sacrament  or  in 
any  religious  view  of  the  subject,  but  in  the  natural  and 
civil  contract  of  marriage.  The  Ecclesiastical  Courts, 
therefore,  which  had  the  cognizance  of  matrimonial  causes, 
enforced  these  rules,  and  amongst  others  that  which  held 
an  irregular  marriage,  constituted  per  verba  de  prcesenti, 
not  followed  by  any  consummation  shown,  valid  to  the  full 
extent  of  avoiding  a  subsequent  regular  marriage  contracted 
with  another  person"  (c). 

(b)  Lindo  v.  Bdisario,  1  Con-      Consist  64.  If  we  except  the  very 
sist.  230,  242,  260.  ancient  forms  by  which  the  wife 

(c)  Dalrymple  v.  Dalrymple,  2      was  said  in  mariti  manum  conve- 
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Regular  and 

irregular 

marriages. 


"  Different  rules  (says  Lord  Stowell,  speaking  of  the 
canon  law)  prevailed  relative  to  their  respective  effects  in 
point  of  legal  consequence  to  the  three  cases  of  regular 
marriages,  of  irregular  marriages,  and  of  mere  promise* 
and  engagements.  In  the  regular  marriage,  everything 
was  presumed  to  be  complete  and  consummated,  both  in 
substance  and  ceremony.     In  the  irregular  marriage,  L  «., 


nirey  no  particular  rites  were  re- 
quired, as  essential  to  the  validity 
of  the  marriage,  by  the  Roman 
law.  It  looked  to  the  free  con- 
sent of  both  parties  as  the  es- 
sence of  the  contract.  This 
consent  was  inferred  from  the 
nature  of  the  social  habitudes 
and  domestic  intercourse  of  the 

Earties  living  together,  as  may 
e  gathered  from  these  remark- 
able words  in  the  Digest,  speak- 
ing of  gifts  made  to  concubines : 
"  Donationea  in  concubinam  col- 
latas  non  posse  revocari  convenit, 
nee  si  matrimonium  inter  eosdera 
postea  fuerit  contractual  ad  irri- 
tam  recidere  quod  ante  jure  valuit; 
an  autem  marltalis  honor  et  affectio 
pridem  pracesserit  personis  com- 
paratis  vita  conjunction*,  conside- 
rate perpendendum  esse  respondi, 
neque  enim  tabulae  facere  matri- 
monium"* It  seems  also  to 
have  been  as  an  evidence  of  such 
consent,  that  the  custom  of  bring- 
ing the  bride  to  the  house  of  the 
bridegroom  was  generally  pre- 
valent. Thus  in  the  Pandects, 
1.  66,  pr.  Be  don.  inter  virum  et 
uxorem,  we  read,  "  Seja  Sem- 
pronio  cum  certa  die  nuptura 
esset,  antequam  domum  deauce- 
retur  tabulseque  dotis  signarentur 
donavit  tot  aureos.  Quaeso  an  ea 
donatio  rata  sit?  (Respondi.) 
Non  'attinuisse  tempts  an  ante- 
quam domum  deduceretur  donatio 
facta  esset  aut  tabularumconsigna- 
tarum  qua  plerumque  et  post  con- 
tractum  matrimonium  fierenty  in 
qiuerendo  exprimi ;  itaque  nisi 
ante    matrimonium   contracture, 


quod  consensu  intelligitur,  do- 
natio facta  esset  non  valere."  Sec 
also  De  aqua  et  igni  uxores  aeci- 
piendi  consuetudin&f     This  de~ 
ductio  in  domum  might  take  place 
in  the  absence  of  the  husband :  J 
44  Mulierem  absenti  per  litters* 
ejus  vel  per  nuntium  posse  nubere 
placet,  si  in  domum  ejus  deduce- 
retur ;  earn  vero  qu»  abesset  ex. 
litteris  vel    nuntio  suo   duci   a 
mariti    non    posse ;    deductione 
enim  opus  esse  in  mariti,  non  in 
Uxoris  domum,  quasi  in  domici- 
lium    mariti."    Justinian,    how- 
ever, in  the  4th  chapter  of  his 
117th  Novell,  enacted  as  follows : 
"  Jubemus  eos  qui  maxim  is  dig- 
nitatibus  decorati  sunt  usque  ad 
illustres  non  aliter  nuptias  cele- 
brare  nisi  dotalia  scribantur  in- 
strumenta."    The  following  re- 
ferences to  the  canon  law  establish 
Lord  StowelTs  opinion,  that  the 
absence  of  the  solemnities  pre- 
scribed by  that  law  did  not  vitiate 
a  marriage  once  contracted  ;  c.  3, 
§  2,  x.,  De  clandest.  desponsat. ; 
iv.  3,  c.  30,  31, 32,  x.,  Desponsatio 
verborum  de  futuro ;  c.  3,  x.,  De 
spons&  duor. ;  iv.  2,  c.  12,  x.,  Qui 
fil.  sint  legit ;  iv.  17,  c.  1 — 6,  c. 
xxx.  qu.  5.    The  innovation  in- 
troduced by  the  Council  of  Trent 
is  to  be  found  in  sess.  24,  c  1, 
De  reform,  matrimonii.    For  the 
existing  law  upon  this  subject  in 
the  Protestant  states  of  Germany, 
J.  H.  Bohmer's  Jus  Eccl.  Pro- 
test lib.  iv.  tit.  3,  §  38—50,  and 
Scholt    Eherecht,   §    158—167, 
should  be  consulted. 


°  Dig.  1. 32,  §  13,  De  don.  inter 
V.  et  U.;  1.  31,  pr.  D.  De  donat; 
1.  11,  pr.  C.  De  repud.  Nov.  22, 
c.3. 


f  Hotomanus,  Observ.  ad  vet 
rit.  nnpt.  c.  18,  opp.  t  1,  p.  547. 

%  See  the  Pandects,  1.  5,  on 
this  title. 
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**  sponsaliaper  verba  de  prasenti,  everything  was  presumed 
to  be  complete  and  consummated  in  substance  but  not  in 
ceremony;  and  the  ceremony  was  enjoined  to  be  under- 
gone as  a  matter  of  order.  In  the  promise  or  sponsalia 
de  Juturo  nothing  was  presumed  to  be  complete  or  con- 
summated either  in  substance  or  in  ceremony;  mutual 
consent  would  release  the  parties  from  their  engagements, 
and  one  party,  without  the  consent  of  the  other,  might 
contract  a  valid  marriage  regularly  or  irregularly  with 
another  person ;  but  if  the  parties  who  had  exchanged 
the  promise  had  carnal  intercourse  with  each  other,  the 
effect  of  that  carnal  intercourse  was  to  interpose  a  pre- 
sumption of  present  consent  at  the  time  of  the  intercourse, 
and  to  convert  the  engagement  into  an  irregular  marriage, 
and  to  produce  all  the  consequences  attributable  to  that 
species  of  matrimonial  connection.  The  reason  of  these 
rules  is  manifest  enough.  In  proceedings  under  the  canon 
law,  though  it  is  usual  to  plead  consummation,  it  is  not 
necessary  to  prove  it,  because  it  is  always  to  be  presumed 
in  parties  not  shown  to  be  disabled  by  original  infirmity 
of  body.  In  case  of  marriage  per  verba  de  prcesenti,  the 
parties  there  also  deliberately  accepted  the  relation  of  hus- 
band and  wife,  and  consummation  was  presumed  naturally 
following  the  acceptance  of  that  relation,  unless  contro- 
verted in  like  manner.  But  a  promise  per  verba  defuturo 
looked  to  a  future  time ;  the  marriage  which  it  contem- 
plated might  never  take  place  perhaps ;  it  was  defeasible 
in  various  ways,  and  therefore  consummation  was  not  to 
be  presumed;  it  must  either  have  been  proved  or  ad- 
mitted. Till  that  was  done,  the  relation  of  husband  and 
wife  was  not  contracted;  it  must  be  a  promise  cum  copula 9 
that  implied  a  present  acceptance,  and  created  a  valid 
contract  founded  upon  it.  Such  was  the  basis  of  the 
canon  law,  the  known  basis  of  the  matrimonial  law  of 
Europe  "(^). 

Practically  speaking,  the  whole  learning  as  to  irregular 
marriages  was  swept  away  by  26  Geo.  2,  c.  33  (A),  and 
the  subsequent  acts. 

Scotland  and  Ireland  (t)  have  their  own  laws  as  to  the  Marriage  in 


(gr)  Dalrymple  v.  DalrympU,  % 
Consist  65. 

(A)  See  Dr.  PhilHmore's  note 
to  the  case  of  Boaster  v.  Buckley , 
in  his  edition  of  Sir  6.  Lee  s 
Reports,  vol.  i.  p.  42. 

(»')  DalrympU  v.  DalrympU,  2 
Consist  Rep.  54  ;  19  &  20  Vict 
c.  96,  as  to  when  irregular  mar- 


riages shall  he  valid;  Beg.  v. 
MilUs,  10  C1.&  Finn.  534 ;  3  &  4 
Will.  4,  c.  102,  removing  penal 
enactments  against  Roman  priests 
for  marrying  in  Ireland ;  Bruce 
y.  Burkes,  2  Add.  471 ;  Steadman 
v.  Powell,  1  Add.  52  ;  Scrimshire 
v.  Scrimshire,  2  Consist  401 ; 
Bex  v.  Inhabitants  of  Brampton, 
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Scotland  and 
Ireland. 


celebration  of  marriage.  Marriages  abroad  may  be  law- 
fully celebrated  according  to  the  lex  loci — in  the  houses 
of  ambassadors — in  certain  cases  within  factories  and  the 
lines  of  an  army,  and  on  board  a  Queen's  ship,  and  by 
statute  before  British  consuls  abroad  (A).  The  latter 
marriages,  however,  though  by  express  enactment  legal  in 
this  country,  are  not  necessarily  so  holden  by  foreign  coun- 
tries, especially  where  the  interests  of  foreign  subjects  are 
concerned  (/). 


Requisites  of 
marriage. 


Consent  of 
parties. 


Sect.  2. —  Conditions  Precedent — Consent,  Physical  and 

Mental  Capacity. 

According  to  the  general  law,  which  the  reason  of  the 
thing,  the  practice  of  the  early  church,  the  legislation  of 
the  civil  and  the  canon  law,  have  combined  to  establish, 
certain  conditions  are  requisite  for  the  due  completion  of 
the  contract  of  marriage.  The  municipal  law  of  different 
states  has  embodied  in  different  forms  these  conditions. 

First.  Mutual  free  consent  is  the  first  condition  of  mar- 
riage. "  Ubi  non  est  consensus  utriusque  non  est  conju- 
ffium"  "  Consensus  non  concubitusfacit  matrimonium"  are 
unquestionable  maxims  of  jurisprudence  upon  this  point. 

It  has  been  considered,  however,  that  this  consent  may 
be  expressed  by  signs,  and  through  procurators  or  agents 
when  the  principalparties  are  absent.  The  law  of  Eng- 
land has  no  provision  for  the  latter  case,  but  there  is  no 
doubt  that  deaf  and  dumb  persons  may  duly  express  their 
consent  (m).  This  condition  excludes  of  course  the  insane 
persons  and  those  acting  under  duress  and  constraint. 

Our  old  ecclesiastical  law  says — "  The  ministers  shall 
frequently  denounce  to  those  who  are  desirous  to  contract 


10  East,  282  ;  bat  the  law  as  to 
marriage  in  Ireland  was  finally 
settled  in  1870  by  33  &  34  Vict. 
c.  110,  Part  II. 

(*)  12  &  13  Vict.  c.  68,  Act 
for  the  facilitating  the  marriage 
of  British  subjects  in  foreign 
countries ;  14  &  15  Vict  c.  40, 
as  to  marriages  in  India ;  31  &  32 
Vict.  c.  61,  as  to  acting  consuls ; 
18  &  19  Vict.  c.  64,  Act  for  vali- 
dating marriages  contracted  in 
the  colonies  according  to  the 
law  of  such  colony,  and  provided 
"both  of  the  parties  thereto 
were,  according  to  the  law  of 
England,  competent  to  contract 


the  same." 

(Z)  On  the  subject  of  mar- 
riages in  ambassadors'  houses, 
&c,  see  Lord  Stowell's  judgment 
in  Smith  v.  Ruding,  2  Consist. 
Rep.  385. 

(m)  Decret  c.  xxx.  q.  2,  vide 
post;  Decret  Greg.  L  iv.  t  1, 
c.  23,  "Mutus  et  surdus,  &c. 
Sufficit  ad  matrimonium  solus 
consensus  eorum,  &c,  &c,  cum 
quod  verbis  non  potest  signis 
valeat  declarare."  Sezti  Decret 
1. 1,  t  six.  c.  ix.  "  Procurator  non 
alitor  censetur  ad  matrimonium 
contrahendum  quam  si  ad  hoc 
mandatum  habuerit  specials,"  <fec. 
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matrimony,  that  on  pain  of  excommunication  they  do  not 
contract  matrimony,  but  in  an  open  place,  and  before 
divers  witnesses  in  public"  (n). 

The  law  as  to  trie  incapacity  of  children  is  thus  ex-  Necessary  age. 
pressed  in  the  Decretum : — 

"  Ubi  non  est  consensus  utriusque  non  est  conjugtum. 
Ergo  qui  pueris  dant  puellas  in  cunabulis  et  e  converso 
nihil  faciunt)  nisi  uterque  puerorum,  postquam  venerit  ad 
annos  discretionis9  consentiat,  etiamsi  pater  et  mater  hoc 
voluerint  etfecerint" 

This  constitution  was  by  the  council  of  Westminster,  in 
the  year  1175,  made  a  portion  of  our  law.  The  age  of 
consent  for  espousals,  of  which  our  present  law  takes  no 
notice,  was  seven  years ;  when  infancy  in  both  sexes  was 
supposed  to  end.  As  to  the  completion  of  the  contract  the 
age  has  been  considered  twelve  in  the  woman,  fourteen  in 
the  man  (o). 

Previously  to  the  passing  of  the  first  Marriage  Act 
(26  Geo.  2,  c.  33),  consent  given  by  males  of  fourteen 
years  and  females  of  twelve  was  holden  to  be  valid  (p). 
But  this  statute  and  all  subsequent  ones  on  the  subject 
fix  the  legal  age  of  consent  for  both  parties  at  twenty-one 
years.  By  the  first  statute  marriages  between  parties 
under  this  age  without  due  consent  were  void.  Later 
statutes  require  the  consent  of  parents  or  guardians  for 
minors,  but  do  not  go  the  length  of  invalidating  a  marriage 
solely  on  account  of  the  absence  of  such  consent  (y). 

Tne  previous  consent  of  parents  or  guardians  is,  if  we  Consent  of 
consider  only  the  reason  of  the  thing  and  the  nature  of  parent, 
the  institution,  not  an  indispensable  condition  of  the  va- 
lidity of  the  marriage  bond.  The  early  Christians  ap- 
parently followed  the  law  of  Justinian  with  respect  to 
marriages  contracted  without  the  consent  of  parents,  and 
pronounced  them  invalid,  because  the  Roman  law  required 
such  consent  as  indispensable, 'at  least  for  all  children 
under  the  patria  potestas  (r).  In  the  canon  law  the  same 
doctrine  is  to  be  found  (*).     The  Council  of  Trent,  how- 


fa)  Reynolds,  Lind.  271. 

(o)  The  canon  law  to  be  con- 
sulted on  this  subject  will  be 
found  principally  in  Greg.  IV.  1, 
De  sponsalibus  et  matrimonio  ; 
IV.  3,  De  clandestine  desponsa- 
tione ;  Sext.  IV.  1,2,  De  despon- 
satione  impuberorum.  See,  too, 
Dig.  23, 1, 14  ;  Cod.  5,  60,  3 ;  1 
Inst  79 ;  ibid.  10. 

(p)  Arnold  v.  Earle,  2  Lee's 


Rep.  521 ;  Co.  Litt.  33  a,  7,  8 ; 
2  Inst.  434 ;  3  ibid.  88,  89. 

(q)  The  language  being  direc- 
tory only  ;  Rex  v.  Birmingham, 
8  B.  &  C.  Rep.  29. 

(r)  Inst  i.  1 0,  de  nuptiis;  par.  12, 
eod.  "  Si  adversus  ea  quae  dixi- 
mus  aliqui  coierint ;  nee  vir,  nee 
uxor,  nee  nuptise,  nee  matrimo- 
nium,  nee  dos  intelligetur." 

(«)  Decret  can.  5,  causa  30, 
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In  the  case  of 

illegitimate 

minors. 


Consent  of 
guardians. 


ever,  anathematizes  all  those  who  affirm  that  marriages 
contracted  with  the  free  consent  of  both  parties  without 
the  consent  of  parents  are  invalid. 

As  to  the  consent  required  in  the  case  of  illegitimate 
minors,  Lord  Stowell  made  these  observations : — 

"  Taking  it  to  be  sufficiently  settled  that  moral  re- 
straints do  attach  upon  natural  consanguinity,  yet  certainly 
it  is  not  to  be  expected  that  the  absolute  necessity  of 
parental  consent  to  the  validity  of  the  marriage  contract 
is  considered  in  law  as  of  more  than  positive  and  civil 
institution.  Nothing  belongs  to  the  validity  of  the  con- 
tract naturally  (as  far  as  it  has  usually  been  considered 
and  treated  by  most  human  laws),  but  the  consent  of  the 
parties  themselves,  if  they  are  of  age,  capable  of  executing 
the  duties  of  that  contract.  Nothing  can  be  more  clear 
than  that  by  the  universal  matrimonial  law  of  Europe 
before  the  Reformation  the  consent  of  parents  was  not 
required  de  necessitate  to  the  validity  of  the  contract. 
Upon  this  footing  the  matter  continues  in  every  country 
in  Europe  holding  communion  with  the  Church  of  Rome, 
except  4ere  regLtioBS  merelv  civil  have  in  later  time,' 
introduced  a  novel  and  peculiar  law  upon  the  subject. 
Upon  this  footing  the  matter  remained  in  many  Pro- 
testant states  after  the  Reformation ;  it  so  remained  among 
ourselves  till  the  time  of  the  Marriage  Act  (s),  and  no- 
thing can  more  clearly  show  than  that  very  act  how  much 
human  law  is  in  the  habit  of  considering  the  interposition 
of  the  parent's  consent  as  of  civil  institution  only.  Nothing 
can  more  satisfactorily  prove  how  much  the  matter  has  been 
treated  and  moulded  as  imder  the  entire  dominion  of  mere 
civil  jurisprudence.  The  want  of  such  consent  was,  as 
ecclesiastical  lawyers  say,  an  impedimentum  impeditivum9 
an  impediment  which  threw  an  obstruction  in  the  way  of 
the  celebration  of  marriage ;  but  not  an  impedimentum 
dirimens,  an  impediment  which  affected  the  validity  of 
the  marriage  if  it  was  once  solemnized. 

"  As  to  the  consent  of  guardians  it  does  not  appear  to 
have  been  much  thought  of  except  in  certain  feudal  rela- 
tions, where  the  power  of  the  guardians  was  carried  to  a 
very  extravagant  length,  and  for  purposes  pointing  almost 
entirely  to  the  interests  of  the  guardians  themselves"  (*). 


qu.  5,  "  Sponsus  et  sponsa  cum 
benedicendi  sunt  a  sacerdote,  a 
parentibus  euifl  vol  a  paranvm- 
phis  offerantar ; "  cf.  Can.  3,  4,  5. 

(s)  26  Geo.  2,  c.  33. 

(n  Horner  v.  Liddiard,  1  Con- 


sist. 347.  See  also  Fielder  v. 
Fielder,  2  Consist.  194 ;  Droney 
v.  Archer,  2  PhilL  328 ;  Priestley 
v.  Hughes,  11  East,  IjlT.R 
96  ;  2  Bro.  C.  C.  583. 
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After  a  full  consideration  of  the  circumstances  of  the  case 
referred  to*  Lord  Stowell  was  of  opinion  that  the  marriage 
was  not  conformable  to  the  stat.  26  Geo,  2,  c.  33,  and  con- 
sequently was  null  and  void ;  that  is  to  say,  that  the  mar- 
riage of  an  illegitimate  minor,  after  the  death  of  the  father 
with  the  consent  of  the  mother,  but  without  the  consent  of 
a  legally  appointed  guardian,  was  invalid. 

It  is  undoubtedly  true  that  consent  (the  same  learned 
judge  in  another  case  observed)  may  be  retracted,  since  the 

Parental  authority  continues  up  to  the  time  of  marriage, 
'his  principle,  however,  must  be  taken  with  reasonable 
limitation ;  for  it  cannot  be  maintained  that  this  power 
can  be  arbitrarily  resumed  at  any  moment ;  when  consent 
has  been  actually  given,  it  will  be  necessary 'that  dissent 
should  be  afterwards  distinctly  expressed,  and  that  it 
should  be  proved  so  to  have  been  in  the  clearest  manner  («). 
It  was  decided,  however,  that  a  formal  and  written  con- 
sent is  not  requisite,  nor  a  personal  knowledge  of  the  party ; 
that  it  must  be  given  before  the  marriage  is  solemnized, 
and  that  the  presence  of  the  father  at  a  marriage  cured 
any  defect  arising  from  want  of  consent ;  and  it  must  be 
always  remembered,  in  the  language  of  Lord  Stowell, 
that  "to  obviate  the  consequences  which  must  be  most 
unfavourable  to  the  issue  of  the  marriage  in  case  of  a 
sentence  of  nullity,  the  court  has,  in  its  construction  of 
the  statute,  held  (not  without  some  controversies  arising 
in  other  quarters),  that  it  is  necessary  to  prove  the  nega- 
tive of  consent  in  the  strongest  terms. 

I  have  referred  to  these  judgments  on  the  question  of 
consent,  because,  although  the  ecclesiastical  court  has 
ceased  to  have  jurisdiction  over  the  contract  of  marriage, 
they  have  some  bearing  on  the  duty,  presently  to  be  con- 
sidered, of  the  clergyman,  with  respect  to  the  celebration 
of  marriage. 

The  present  Marriage  Act  (4  Geo.  4,  c.  76)  enacts  as 
follows : — 

Sect.  16.  "  The  father,  if  living,  of  any  party  under  Who  are  to 
twenty-one  years  of  age,  such  parties  not  being  a  widower  give  consent  if 
or  widow,  or,  if  the  father  shall  be  dead,  the  guardian  or  J^168  nndcr 
guardians  of  the  person  of  the  party  so  under  age  lawfully 
appointed,  or  one  of  them,  and  in  case  there  snail  be  no 
such  guardian  or  guardians,  then  the  mother  of  such  party 
if  unmarried,  and  if  there  shall  be  no  mother  unmarried, 

(u)  Hodghimon  v.  Wilbie,  1  1  Phill.  221 ;  2  Consist.  173. 
Consist.  268 ;  1  Phill.  287.  See  All  cases  under  26  Geo.  2,  c.  33. 
also  2  Phill.  283;  2  Consist  241 ; 
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If  the  father 
of  minor  be 
non  compos 
mentis,  or  if 
guardians  or 
mother  of 
minor  be  non 
compos  men- 
tis, or  beyond 


6  &  7  Will.  4, 
a  85. 


Certificate  to 
be  given  before 
the  licence  is 
granted. 


then  the  guardian  or  guardians  of  the  person  appointed  by 
the  Court  of  Chancery,  if  any,  or  one  of  them,  shall  have 
authority  to  give  consent  to  the  marriage  of  such  party ; 
and  such  consent  is  hereby  required  for  the  marriage  of 
such  party  so  under  age,  unless  there  shall  be  no  person 
authorized  to  give  such  consent "  (x). 

Sect.  17.  "In  case  the  father  or  fathers  of  the  parties 
to  be  married,  or  one  of  them,  so  under  age  as  aforesaid, 
shall  be  non  compos  mentis,  or  the  guardian  or  guardians, 
mother  or  mothers,  or  any  of  them,  whose  consent  is  made 
necessary  as  aforesaid  to  the  marriage  of  such  party  or 
parties,  shall  be  non  compos  mentis,  or  in  parts  beyond 
the   seas,  or  shall  unreasonably  or  from  undue  motives 
refuse  or  withhold  his,  her  or  their  consent  to  a  proper 
marriage,  then  it  shall  and  may  be  lawful  for  any  person 
desirous  of  marrying,  in  any  of  the  before-mentionil^ 
to  apply  by  petition  to  the  lord  chancellor,  lord  keeper,  or 
the  lords  commissioners  of  the  great  seal  of  Great  Britain 
for  the  time  being,  master  of  the  rolls,  or  vice-chancellor 
of  England,  who  is  and  are  respectively  hereby  empowered 
to  proceed  upon  such  petition  in  a  summary  way ;  and  in 
case  the  marriage  proposed  shall  upon  examination  appear 
to  be  proper,  the  said  lord  chancellor,  lord  keeper,  or 
lords  commissioners  of  the  great  seal  for  the  time  being, 
master  of  the  rolls,  or  vice-chancellor,  shall  judicially  de- 
clare the  same  to  be  so;    and  such  judicial  declaration 
shall  be  deemed  and  taken  to  be  as  good  and  effectual  to 
all  intents  and  purposes  as  if  the  father,  guardian  or  guar- 
dians, or  mother  of  the  person  so  petitioning  had  consented 
to  such  marriage." 

Marriages  contracted  under  the  statute,  enabling  mar- 
riages  w&  religious  ceremonies  other  thanthoseV  the 
church,  or  requiring  no  religious  ceremony  for  the  validity 
of  the  contract,  6  &  7  Will.  4,  c.  85,  were  under  sect  35  of 
that  act  cognisable  in  the  ecclesiastical  court,  until  the 
passing  of  the  Divorce  Act,  20  &  21  Vict.  c.  85. 

This  act,  6  &  7  Will.  4,  c.  85,  intended  to  pre- 
serve the  same  restrictions  as  to  consents  in  the  case  of 
minors  as  existed  under  the  former  statute.  It  enacts  as 
follows: — 

Sect.  12,  "  Before  any  licence  for  marriage  shall  be 
granted  by  any  such  superintendent  registrar,  one  of  the 
parties  intending  marriage  shall  appear  personally  before 
such  superintendent  registrar,  and  in  case  the  notice  of 

(x)  Rex  y.  Inhabitants  of  Bir~      &  R.  230;   Attorney -General  v. 
mingham,  8  B.  &  C.  29 ;  2  Mann.      Mullay,  4  Rubs.  329. 
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such  intended  marriage  shall  not  have  been  given  to  such 
superintendent  registrar,  shall  deliver  to  him  the  certifi- 
cate of  the  superintendent  registrar  or  superintendent  re- 
gistrars to  whom  such  notice  shall  have  been  given,  and 
such  party  shall  make  oath,  or  shall  make  ms  or  her 
solemn  affirmation  or  declaration  instead  of  taking  an 
oath,  that  he  or  she  believeth  that  there  is  not  any  im- 
pediment of  kindred  or  alliance  or  other  lawful  hindrance 
to  the  said  marriage,  and  that  one  of  the  said  parties  hath 
for  the  space  of  fifteen  days  immediately  before  the  day  of 
the  grant  of  such  licence  had  his  or  her  usual  place  of 
abode  within  the  district  within  which  such  marriage  is 
to  be  solemnized,  and  where  either  of  the  parties,  not  being 
a  widower  or  widow,  shall  be  under  the  age  of  twenty-one 
years,  that  the  consent  of  the  person  or  persons  whose  con- 
sent to  such  marriage  is  required  by  law  has  been  obtained 
thereto,  or  that  there  is  no  person  having  authority  to 
give  such  consent,  as  the  case  may  be ;  and  all  such 
ticences  and  declarations  shall  be  respectively  liable  to  the 
same  stamp  duties  as  licences  for  marriage  granted  by  the 
ordinary  of  any  diocese,  and  affidavits  made  in  order  to 
procure  the  same." 

Sect.  20.  "  After  the  expiration  of  the  said  period  of  Marriages  may 
twenty-one  days,  or  of  seven  days  if  the  marriage  is  by  }*  solemnized 
licence,  marriages  may  be  solemnized  in  the  registered  tc\S  plaoSTiii 
building  stated  as  aforesaid  in  the  notice  of  such  marriage  the  presence  of 
between  and  by  the  parties  described  in  the  notice  and  *>me  registrar 
certificate,  according  to  such  form  and  ceremony  as  they  ^taiesae*0 
may  see  fit  to  adopt :  provided  nevertheless  that  every  such 
marriage  shall  be  solemnized  with  open  doors,  between  the 
hours  of  eight  and  twelve  in  the  forenoon,  in  the  presence 
of  some  registrar  of  the  district  in  which  such  registered 
building  is  situate,  and  of  two  or  more  credible  witnesses ; 
provided  also,  that  in  some  part  of  the  ceremony  and  in 
the  presence  of  such  registrar  and  witnesses,  each  of  the 
parties  shall  declare :  — 

'  I  do  solemnly  declare ,  that  I  know  not  of  any  lawful 
impediment  why  I  A.  B.  may  not  be  joined  in  ma- 
trimony to  C.  2).' 
And  each  of  the  parties  shall  say  to  the  other : — 

'  I  call  upon  these  persons  here  present  to  witness  that  I 
A.  B.  do  take  thee  C.  D.  to  be  my  lawful  wedded 
wife  [or  husband J]^ 
Provided  also,  that  there  be  no  lawful  impediment  to  the 
marriage  of  such  parties." 

By  1  Vict.  c.  22,  s.  23,  "  The  registrar-general,  under  Pro?ision  for 
the  direction  of  one  of  her  Majesty's  principal   secre-  marriages  in 
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the  Welsh         taries  of  State,  shall  take  order  that  the  solemn  declaration 
ton8"«-  and  form  of  words  provided  to  be  used  in  the  case  of  mar- 

riages under  the   said  act  for  marriages   be  truly  and 
exactly  translated  into  the  Welsh  tongue,  and  shall  cau&6 
the  same  so  translated  to  be  furnished  to  every  registrar  of 
marriages  throughout  Wales  and  in  ail  places  where  the 
Welsh  tongue  is  commonly  used ;  and  it  shall  be  lawful  to 
use  the  declaration  and  form  of  words  so  translated  and 
published  by  authority  in  ail   places  where  the  Welsh 
tongue  is  commonly  used  or  preferred,  in  such  manner  and 
form  and  to  the  same  intents  and  purposes  as  by  the  said 
act  is  prescribed  in  the  English  tongue." 
Ward  in  Chan-      The  jurisdiction  of  the  Court  of  Chancery  over  wards  is 
ceT«  to  be  considered  with  reference  to  this  subject. 

A  lady  made  application  to  the  Lord  Chancellor  pray- 
ing the  judicial  declaration  of  the  court  under  this  17th 
section  on  the  ground  that  she  had  received  suitable  pro- 
posals, and  that  her  father  unreasonably  withheld  his 
consent.  The  Lord  Chancellor  (Cottenham),  after  con- 
sultation with  the  Vice-Chancellor,  decided  that  the 
section  of  the  act  vested  the  discretionary  power  of  consent 
in  the  Chancellor  in  the  case  of  a  mother  or  guardian 
acting  in  the  manner  alleged  in  the  lady's  petition,  but  in 
the  case  of  a  father  only  where  he  was  non  compos  (y). 
When  mar-  By  4  Geo.  4,  c.  76,  s.  23,  "If  any  valid  marriage 
riageao-  solemnized  by  licence  shall be  procured 

£=£&  b7  a  Party  to  «*  marri*g«  *? »»  solemnized  between  per- 
under  age  sons  one  or  both  of  whom  shall  be  under  the  age  of  twenty- 
contrary  to  one  years,  not  being  a  widower  or  widow,  contrary  to  the 
faiae^athor  provisions  of  this  act,  by  means  of  such  party  falsely 
f mud,  the  swearing  as  to  any  matter  or  matters  to  which  such 
PJity  p?.rty  to  party  is  hereinbefore  required  personally  to  swear,  such 
perty  accruing  Party  wilfully  and  knowingly  so  swearing,  or  if  any  valid 

from  the  marriage  by  banns  shall be  procured  by  a 

marriage.  party  thereto  to  be  solemnized  by  banns  between  persons, 

one  or  both  of  whom  shall  be  under  the  age  of  twenty-one 
years,  not  being  a  widower  or  widow,  such  party  knowing 
that  such  person  as  aforesaid  under  the  age  of  twenty-one 
years  had  a  parent  or  guardian  then  living,  and  that  such 
marriage  was  had  without  the  consent  of  such  parent  or 

fruardian,  and  knowing  that  banns  had  been  duly  pun- 
ished according  to  the  provisions  of  this  act,  and  having 
knowingly  caused  or  procured  the  undue  publication  of 
banns,  then  and  in  every  such  case  it  shall  be  lawful  for 
his  Majesty's  attorney-general  (or  for  his  Majesty's  solici- 


(y)  Ex  parte  L  C,  3  Mylne  &  Cr.  471. 


MARRIAGE.  719 

tor-general  in  case  of  the  vacancy  of  the  office  of  attorney- 
general)  by  information  in  the  nature  of  an  English  bill  in 
the  Court  of  Chancery     ....     at  the  relation  of  a  Suit  by  in- 
parent  or  guardian  of  the  minor,  whose  consent  has  not  formation  in 
been  given  to  such  marriage,  and  who  shall  be  responsible      ancer3r- 
for  any  costs  incurred  in  such  suit,  such  parent  or  guardian 
previously  making  oath  as  is  hereinafter  required,  to  sue 
for  a  forfeiture  of  all  estate,  right,  title  and  interest  in  any 
property  which  hath  accrued  or  shall  accrue  to  the  party 
so  offending  by  force  of  such  marriage ;  and  such  court  Order  of  court 
shall  have  power  in  such  suit  to  declare  such  forfeiture,  tnereon. 
and  thereupon  to  order  and  direct  that  all  such  estate, 
right,  title  and  interest  in  any  property  that  shall  then  have 
accrued  or  shall  thereafter  accrue  to  such  offending  party 
by  force  of  such  marriage  shall  be  secured  under  the 
direction  of  such  court  for  the  benefit  of  the  innocent 
party  or  of  the  issue  of  the  marriage,  or  of  any  of  them, 
in  such  manner  as  the  said  court  shall  think  fit  for  the 
purpose  of  preventing  the  offending  party  from  deriving 
any  interest  in  real  or  personal  estate  or  pecuniary  benefits 
from  such  marriage;  and  if  both  the  parties  so  contracting 
marriage  shall  in  the  judgment  of  the  court  be  guilty  of 
any  such  offence  as  aforesaid,  it  shall  be  lawful  for  the 
said  court  to  settle  and  secure  such  property,  or  any  part 
thereof,  immediately  for  the  benefit  of  the  issue  of  the 
marriage,   subject  to   such  provisions  for  the  offending 
parties,  by  way  of  maintenance  or  otherwise,  as  the  said 
court,  under  the  particular  circumstances  of  the  case,  shall 
think  reasonable,  regard  being  had  to  the  benefit  of  the 
issue  of  the  marriage  during  the  lives  of  their  parents,  and 
of  the  issue  of  the  parties  respectively  by  any  future  mar- 
riage, or  of  the  parties  themselves,  in  case  either  of  them 
shall  survive  the  other :  provided  also,  that  no  such  infor-  Before  in- 
itiation as  aforesaid  shall  be  filed  unless  it  shall  be  made  formation  filed, 
out  to  the  satisfaction  of  the  attorney  or  solicitor-general  roadToutto* 

before  he  file  the  same,  by  oath  or  oaths attorney. 

that  the  valid  marriage  to  be  complained  of  in  such  infor-  general  or 
mation  hath  been  solemnized  in  such  manner  and  under  ^^ 
such  circumstances  as  in  the  judgment  of  the  said  attorney  oath, 
or  solicitor-general  are  sufficient  to  authorize  the  filing  the 
information  under  the  provisions  of  this  act,  and  that  such 
marriage  has  been  solemnized  without  the  consent  of  the 
party  or  parties  at  whose  relation   such  information   is 
proposed  to  be  filed,  or  of  any  other  parent  or  guardian 
of  the  minor  married  to  the  knowledge  or  belief  of  the 
relator  or  relators  so  making  oath  ;  and  that  such  relator 
or  relators  had  not  known  or  discovered  that  such  mar- 
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In  case  of 
fraudulent 
marriages,  the 
guilty  party  to 
forfeit  all  pro- 
perty accruing 
from  the  mar- 
riage. 


Marriages 
under  false 
pretences. 

Physical  capa- 
city. 


Madness. 


riage  had  been  solemnized  more  than  three  months  pre- 
vious to  his  or  their  application  to  the  attorney  or 
solicitor-general.'' 

Sect.  24  makes  all  previous  agreements  and  settlements 
inconsistent  with  that  which  the  court  may  direct  under 
the  previous  section  void. 

By  sect  25  the  information  must  be  filed  within  one 
year. 

By  19  &  20  Vict.  c.  119,  s.  19,  "  If  any  valid  mar- 
riage shall  be  had,  under  the  provisions  of  any  of  the  said 
recited  acts  or  this  act,  by  means  of  any  wilfully  false 
declaration,  notice,  or  certificate  made  or  obtained  by 
either  party  to  such  marriage  as  to  any  matter  in  which  a 
solemn  declaration,  notice,  or  certificate  is  required,  it 
shall  be  lawful  for  her  Majesty's  attorney-general  or 
solicitor-general  to  sue  for  a  forfeiture  of  all  the  estate  and 
interest  in  any  property  accruing  to  the  offending  party  by 
such  marriage,  and  the  proceedings  thereupon  and  the 
consequences  thereof  shall  be  the  same  as  are  provided 
in  the  like  case  with  regard  to  marriages  solemnized 
by  licence  between  parties  under  age  according  to  the 
rites  of  the  church  of  England  in  the  statute  4  Geo.  4, 
0.76.". 

The  following  are  important  cases  which  have  been 
decided  on  the  construction  of  these  enactments : — 
Attorney- General  v.  Mullay(z). 
Attorney-General  v.  Lucas  {a). 
Attorney-General  v.  Clements  (A). 
Attorney-General  v.  Readme). 

No  deceit  practised  as  to  the  status,  moral,  civil  or 
religious,  of  either  party  to  the  contract,  invalidates  it. 

Secondly,  the  parties  to  the  contract  must  be  of  an 
age  competent  to  the  procreation  of  children,  which  is  one 
of  the  principal  ends  of  matrimony. 

The  impossibility  of  fulfilling  this  end  is  the  reason 
why  the  incurably  impotent  person  is  incapax  matrimonii, 
though  after  a  certain  lapse  of  time,  or  in  the  case  of  a 
marriage  contracted  between  persons  of  advanced  age,  the 
ecclesiastical  and  the  civil  law  may  justly  pronounce  habeat 
tanquam  sororvelf rater. 

Idiotcy  and  insanity  incapacitates  the  person  so  afflicted 
from  marrying.  Mr.  Justice  Blackstone,  speaking  of  the 
maxim  once  adopted  by  the  common  law,  that  the  marriage 
of  an  idiot  was  valid,  observes,  that  it  was  "  a  strange  de- 


ft) 4  Rubs.  329. 
(a)  2  Phillips,  753. 


(b)  12  L.  R.,  Eq.  32. 

(c)  Ibid.  38. 
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termination,  since  consent  is  absolutely  necessary  to  matri- 
mony, and  neither  idiots  nor  lunatics  are  capable  of  con- 
senting to  anything ;  and  therefore  the  civil  law  judged 
much  more  sensibly  when  it  made  such  deprivations  of 
reason  a  previous  impediment  though  not  a  cause  of 
divorce  if  they  happened  after  marriage.  Modern  resolu- 
tions have  adhered  to  the  reason  of  the  civil  law,  by  deter- 
mining that  the  marriage  of  a  lunatic  not  being  in  a  lucid 
interval  was  absolutely  void"  (d).  The  leading  case  upon 
this  subject  is,  The  Earl  of  Portsmouth,  by  his  Committee, 
v.  The  Countess  of  Portsmouth,  where  a  marriage, 
solemnized  de  facto  under  circumstances  of  clandestinity, 
inferring  fraud  and  circumvention,  between  a  person  of 
weak  and  deranged  mind  and  the  daughter  of  his  trustee 
and  solicitor  (who  had  great  influence  over  him  and  by 
whom  he  was  clearly  considered  as  of  unsound  mind), 
was  pronounced  null  and  void,  and  the  pretended  wife 
condemned  in  costs.  Sir  John  Nicholl  said,  €S  The  law 
of  the  case  admits  of  no  controversy,  and  none  has  been 
attempted  to  be  raised  upon  it.  When  a  fact  of  marriage 
has  been  regularly  solemnized,  the  presumption  is  in  its 
favour ;  but  then  it  must  be  solemnized  between  parties 
competent  to  contract,  capable  of  entering  into  that  most 
important  engagement,  the  very  essence  of  which  is  con- 
sent, and  without  soundness  of  mind  there  can  be  no  legal 
consent,  none  binding  in  law,  insanity  vitiates  all  acts ; 
nor  am  I  prepared  to  doubt  that  considerable  weakness 
of  mind,  circumvented  by  proportionate  fraud,  will  vitiate 
the  fact  of  marriage'\e).  In  Turner  v.  Meyers,  the  hus- 
band, after  his  recovery,  successfully  instituted  a  suit  for 
nullity  of  marriage  contracted  while  he  was  insane.  Lord 
Stowell  said  (f),  "  This  is  a  suit  brought  by  a  man  to  set 
aside  his  marriage  on  the  ground  of  nis  own  incapacity 
at  the  time  alleged,  though,  at  other  times,  he  is  pleaded 
to  have  been  capable.  The  suit  was  first  brought  by  the 
father,  but  the  son  being  of  age,  and  there  being  no  means 
of  making  the  father  guardian,  or  curator  ad  litem,  the 
court  was  of  opinion,  that  the  suit  could  not  proceed  in 
that  form. — It  has  therefore  since  assumed  its  present 
shape. 

"  It  is,  I  conceive,  perfectly  clear  in  law,  that  a  party 
may  come  forward  to  maintain  his  own  past  incapacity, 
and  also  that  a  defect  of  incapacity  invalidates  the  con- 
tract  of  marriage,  as  well  as  any  other  contract.     It  is 

fd)  1  Black.  Comm.  438.  v.  Redne,  2  PhilL  71 ;  Parker  v* 

[e)  Portsmouth  v.  Portsmouth,      Parker,  2  Lee,  382. 
1  Hagg.  359 ;  see  also  Browning         (/)  1  Consist.  Rep.  414, 

P.      VOL.  I.  3  A 
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Madness,  "  true,  that  there  are  some  obscure  dicta,  in  the  earlier 

commentators  on  the  law  (g),  that  a  marriage  of  an  in- 
sane person  could  not  be  invalidated  on  that  account, 
founded,  I  presume,  on  some  notion,  that  prevailed  in  the 
dark  ages,  of  the  mysterious  nature  of  the  contract  of 
marriage,  in  which  its  spiritual  nature  almost  entirely 
obliterated  its  civil  character.  In  more  modern  times,  it 
has  been  considered  in  its  proper  light,  as  a  civil  contract, 
as  well  as  a  religious  vow,  and,  like  all  civil  contracts, 
will  be  invalidated  by  want  of  consent  of  capable  persons. 
ThiB  has  been  fully  determined  in  a  case  before  the  De- 
legates (A),  when  the  effect  of  all  these  dicta  were  brought 
before  the  court,  and  it  has  been  since  acted  upon  in 
various  cases  (t)  in  this  court,  which  it  is  unnecessary  to 
review.  I  take  it  to  be  as  clear  a  principle  of  law  there- 
fore, at  this  day,  as  any  can  be,  and  as  incapable  of  being 
affected  by  any  general  dicta,  which  may  be  found  in 
writers  of  earlier  periods,  as  any  fundamental  maxim,  on 
which  the  courts  are  in  the  habit  of  proceeding. 

"  When  a  commission  of  lunacy  has  been  taken  out,  the 
conclusion  against  the  marriage  will  be  founded  on  that 
statute  (k) ;  where  there  has  been  no  such  commission,  the 
matter  is  to  be  established  on  evidence.  The  statute  has 
made  provisions  against  such  marriages,  even  in  lucid 
intervals,  till  the  commission  has  been  superseded.  In 
other  cases,  the  court  will  require  it  to  be  shown  by  strong 
evidence,  that  the  marriage  was  clearly  had  in  a  lucid 
interval,  if  it  is  first  found  that  the  person  was  generally 
insane. 

"  Madness  is  a  state  of  mind  not  easily  reducible  to 
correct  definition,  since  it  is  the  disorder  of  that  faculty 
with  which  we  are  little  acquainted ;  for  all  the  study  of 
mankind  has  made  but  a  very  moderate  progress  in  in- 
vestigating the  texture  of  the  mind,  even  in  a  sound  state. 
In  disease,  where  it  has  pleased  the  Almighty  to  en- 
velope the  subject  matter  in  the  darkness  of  disease,  it 
will  probably  always  continue  so  ;  but  the  effects  of  this 
disordered  state  are  pretty  well  known.  We  learn  from 
experience  and  observation  all  that  we  can  know,  and  we 
see  that  madness  may  subsist  in  various  degrees,  some- 
times slight,  as  partaking  rather  of  disposition  or  humour, 
which  will  not  incapacitate  a  man  from  managing  his  own 
affairs,  or  making  a  valid  contract     It  must  be  some- 


fa)  Sanchez,  lib.  1,  disp.  8,  (i)  Cloudesley  v.2foa*w,Prerog. 

awn.  15,  et  seq.  1763 ;  Parker  v.  Parker,  1757. 

[k)  MorUon  v.  Stewart,  falsely  (k)  15  Geo.  2,  c.  30. 
"  Mortem,  Delegates.  1745. 


(h) 
sailed 
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thing  more  than  this,  something  which,  if  there  be  any 
test,  is  held,  by  the  common  judgment  of  mankind,  to 
affect  his  general  fitness  to  be  trusted  with  the  manage- 
ment of  himself  and  his  own  concerns.  The  degree  of 
proof  must  be  still  stronger,  when  a  person  brings  a  suit 
on  allegation  of  his  own  incapacity,  by  exposing  to  view 
the  changes  of  his  mind." 

They  which  be  dumb,  and  cannot  speak,  may  contract  Deaf  and 
matrimony  by  signs ;  which  marriage  is  lawful  and  avail-  dumb  P6™0118- 
able  to  all  intents  (/)• 

By  the  ancient  law  of  England,  if  any  Christian  man  Jews, 
did  marry  with  a  woman  that  was  a  Jew,  or  a  Christian 
woman  did  marry  with  a  Jew,  it  was  felony,  and  the  party 
so  offending  should  be  burnt  alive  (m). 

The  author  of  Fleta  says  that  such  offender  should  be 
buried  alive  («). 

But  where  both  parties  are  Jews,  they  were  allowed  to 
marry ;  and  are  expressly  exempted  from  the  operation  of 
the  Marriage  Acts  (0). 


Sect.  3. —  Conditions  Precedent — Incapacity  to  contract 

within  prohibited  Degrees, 

Persons  within  the  prohibited  degrees  are  incapable  of  Incapacity  to 
contracting  marriage.  &  contalct 

By  25  Hen.  8,  c.  22  (which  Dr.  Gibson  says  is  repealed  Leyitical  and 
by  28  Hen.  8,  c.  7,  s.  3,  and  by  1  Mar.  sess.  2,c.  1,  and  prohibited 
which  is  treated  as  repealed  in  "  The  Statutes  Revised"),  2vb^s  c  22 
it  was  enacted  as  follows :  sects.  3,  4,  "  Since  many  in-  ' 

conveniences  have  fallen  by  reason  of  marrying  within 
the  degrees  of  marriage  prohibited  by  God's  laws,  that  is 
to  say,  the  son  to  marry  the  mother  or  the  stepmother, 
the  brother  the  sister,  the  father  the  son's  daughter  or  his 
daughter's  daughter,  or  the  son  to  marry  the  daughter  of 
his  father  procreate  and  born  by  his  stepmother,  or  the  son 
to  marry  his  aunt  being  his  father's  or  mother's  sister,  or 
to  marry  his  uncle's  wife,  or  the  lather  to  marry  his  son's 
wife,  or  the  brother  to  marry  his  brother's  wife,  or  anv 
man  to  marrv  his  wife's  daughter,  or  his  wife's  son  s 
daughter,  or  nis  wife's  daughter's  daughter,  or  his  wife's 
sister;  which  marriages,  albeit  they  be  prohibited  by  the 
laws  of  God,  yet  nevertheless  at  some  time  they  have  pro- 

(0  Swinb.  Matr.  Con.  a.  15 ;  (n)  Fleta,  54. 

Decret  Greg.  1.  iv.  t  i.  c.  23 ;  (o}A  Geo.  4,  c.  76,  8.  31 ;  6 

vide  supra,  p.  712.  &  7  Will.  4,  c,  85,  s.  2. 

(m)  8  Inet.  89. 

3  a2 


€< 


724  THE  CHURCH  IN  HER  RELATION  TO  HER  MEMBERS. 

Lcvitical  and     ceeded  under  colour  of  dispensation  by  man's  power ;  no 

prohibited         person  shall  from  henceforth  marry  within  the  said  de- 
grees." 

Sect,  14.  "  Provided,  that  this  article  concerning  pro- 
hibitions of  marriages  within  the  degrees  aforementioned, 
shall  always  be  taken  and  interpreted  of  such  marriages 
where  marriages  were  solemnized  and  carnal  knowledge 
was  had." 

28  Hen.  8,  c.  7.      And  by  28  Hen.  8,  c.  7,  s.  9  (which  is  not  in  Mr. 

Hawkins's  nor  in  Mr.  Cay's  collection,  and  which  Dr. 
Gibson  thinks  to  be  repealed,  and  which  was  holden  to  be 
so  in  the  case  of  Wing  v.  Taylor  f.  c.  Wing  (o) ;  but 
which  Vaughan  and  Ventris,  in  the  case  of  Harrison  v. 
Burwell  hereafter  following  (  p),  do  suppose  and  argue  to 
be  unrepealed,  and  which  is  considered  to  be  unrepealed  in 
The  Statutes  Revised"),  it  is  in  like  manner  enacted  thus : 
Since  many  inconveniences  have  fallen,  by  reason  of  the 
marrying  within  the  degrees  of  marriage  prohibited  by 
God's  law,  that  is  to  say,  the  son  to  marry  the  mother,  or 
the  stepmother  carnally  known  by  his  father ;  the  brother 
the  sister ;  the  father  his  son's  daughter,  or  his  daughter's 
daughter ;  or  the  son  to  marry  the  daughter  of  his  wither, 
procreate  and  born  by  his  stepmother ;  or  the  son  to  many 
his  aunt,  being  his  father's  or  mother's  sister ;  or  to  many 
his  uncle's  wife,  carnally  known  by  his  uncle ;  or  the  father 
to  marry  his  son's  wife,  carnally  known  by  his  son;  or  the 
brother  to  marry  his  brother's  wife,  carnally  known  by  his 
brother;  or  any  man  married,  and  carnally  knowing  his 
wife,  to  marry  his  wife's  daiighter,  or  his  wife's  Ion's 
daughter,  or  his  wife's  daughter's  daughter,  or  his  wife's 
sister;"  sects.  10,  11.  "And  further  to  declare  the  mean- 
ing of  these  prohibitions,  it  is  to  be  understood,  that  if  it 
chance  any  man  to  know  carnally  any  woman,  that  then 
all  and  singular  persons  being  in  any  degree  of  consan- 
guinity or  affinity  as  is  above  written  to  any  of  the  parties 
so  carnally  offending,  shall  be  deemed  to  be  within  the  cases 
and  limits  of  the  said  prohibitions  of  marriage ;  all  which 
marriages,  albeit  they  be  prohibited  by  the  Taws  of  God, 
ret  sometimes  have  proceeded  under  colour  of  dispensations 
>y  man's  power;"  it  is  enacted,  " that  from  henceforth  no 
person  shall  marry  within  the  degrees  afore  rehearsed." 

32  Hen.  8,c  38.      And  by  32  Hen.  8,  c.  38  (which  was  repealed  in  part 

by  2  &  3  Edw.  6,  c.  23,  and  was  repealed  in  the  whole 
by  1  &  2  P.  &  M.  c.  8,  s.  19,  but  was  again  revived  in 

(o)  2  Swab.   &  Tristr.  278 ;  (p)  Infra,    p.    731,    n.    (q)  ; 

vide  infra,  p.  736.  p.  733. 
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part  by  1  Eliz.  c.  1,  8.  3,  and  so  left  as  it  stood  upon  2  & 
3  Edw.  6,  c.  23,  as  hereafter  follows) :  ts  All  such  mar- 
riages as  shall  be  contracted  between  lawful  persons  (as 
by  this  act  we  declare  all  persons  to  be  lawful,  that  be  not 
prohibited  by  God's  law  to  marry),  such  marriages  being 
contract  and  solemnized  in  the  face  of  the  church,  and 
consummate  with  bodily  knowledge,  or  fruit  of  children 
or  child  being  had  therein,  between  the  parties  so  mar- 
ried, shall  be  deemed  lawful,  just  and  indissoluble ;  not- 
withstanding any  precontract  not  consummate  with  bodily 
knowledge,  which  either  of  the  parties  so  married  or  both 
shall  have  made  with  any  other  person  before  the  time  of 
contracting  that  marriage  which  is  solemnized  and  con- 
summate, or  whereof  sucn  fruit  is  ensued  or  may  ensue  as 
aforesaid :  and  notwithstanding  any  dispensation,  prescrip- 
tion, law,  or  other  thing  granted  or  confirmed  by  act  or 
otherwise ;  and  no  reservation  or  prohibition,  Grod's  law 
except,  shall  trouble  or  impeach  any  marriage  without 
the  Levitical  degrees;  and  no  person  shall  be  admitted 
in  the  spiritual  court  to  any  process,  plea  or  allegation  to 
the  contrary." 

And  by  2  &  3  Edw.  6,  c.  23,  s.  1,  before  mentioned,  it  2  &  3  Edw.  6, 
is  thus  enacted :  "  As  concerning  precontracts,  the  said  c-  23- 
statute  of  32  Hen.  8,  c.  38,  shall  be  repealed,  and  be  of 
no  force  or  effect,  and  be  reduced  to  the  estate  and  order 
of  the  king's  ecclesiastical  laws  of  this  realm ;  so  that 
when  any  cause  or  contract  of  marriage  is  pretended  to 
have  been  made,  it  shall  be  lawful  to  the  King's  eccle- 
siastical judge  of  that  place  to  hear  and  examine  the  said 
cause,  and  (having  the  said  contract  sufficiently  and  law- 
fully proved  before  him)  to  give  sentence  for  matrimony, 
commanding  solemnization,  cohabitation,  consummation, 
and  tractation  as  becometh  man  and  wife  to  have,  with 
inflicting  all  such  pains  upon  the  disobedients  and  dis- 
turbers thereof  as  before  the  said  statute  he  might  have 
done." 

Sect.  3.  "  Provided  that  this  act  do  not  extend  to  make 
good  any  of  the  other  causes,  to  the  dissolution  or  disan- 
nulling of  matrimony,  which  be  in  the  said  act  spoken  of 
and  disannulled ;  but  that  in  all  other  causes  and  other 
things  therein  mentioned  the  said  act  do  stand  in  force." 

The  degrees  specified  in  these  statutes  are  particularly  Lord  Coke, 
set  forth  in  the  eighteenth  chapter  of  Leviticus,  whereby 
not  only  degrees  of  kindred  and  consanguinity,  but  de- 
grees   of   affinity   and    alliance,   do   hinder   matrimony. 
Which  Lord  Coke  illustrates  in  this  manner: — 
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Prohibited 
degrees. 

Lord  Coke. 


Of  the  Man's  part. 


Table  of  1563. 


Degrees  of  Kindred  and  Consan- 
guinity prohibited. 

A  Man  may  not  marry  his 
Mother. 
Father's  sister. 
Mother^  sister. 
Sister. 
Daughter. 
Daughter  of  his  son  or  daughter. 


Degree  of  Affinity  or  Alliance 
prohihUed. 

A  Man  may  not  marry  his 
Father's  wife. 
Uncle's  wife. 
Father's  wife's  daughter. 
Brother's  wife. 
Wife's  sister. 

Son's  wife  or  wife's  daughter. 
Daughter  of  his  wife's  son  or 
daughter. 

Of  the  Woman's  part 


Degrees  of  Kindred  and  Consan- 
guinity prohibited, 

A  Woman  may  not  marry  her 
Father. 

Father's  brother. 
Mother's  brother. 
Brother. 
Son  of  her  son  or  daughter. 


Degree  of  Affinity  or  Alliance 
prohibited. 

A  Woman  may  not  marry  her 
Mother's  husband. 
Aunt's  husband. 
Sister's  husband. 
Husband's  brother. 
Son  of  her    husband's  son    or 
daughter. 

And  according  hereunto  a  table  was  set  forth,  in  the 
year  1563,  as  follows:— 

An  admonition  to  all  such  as  shall  intend  hereafter  to 
enter  the  state  of  matrimony  godly  and  agreeable  to  the 
laws. 

First.  That  they  contract  not  with  such  persons  as  be 
hereafter  expressed,  nor  with  any  of  like  degree,  against 
the  law  of  God,  and  the  laws  of  the  realm. 

Secondly.  That  they  make  no  secret  contracts,  without 
consent  and  counsel  of  their  parents  or  elders,  under  whose 
authority  they  be,  contrary  to  God's  laws,  and  man's  ordi- 
nances. 

Thirdly.  That  they  contract  not  anew  with  any  other, 
upon  divorce  and  separation  made  by  the  judge  for  a  time, 
the  laws  yet  standing  to  the  contrary. 

A  Man  may  not  marry  his 
Secundus    gradus    in  lined 


in 
rect&  ascendente, 
Cons.  Avia. 
Affin.  Avi  relicta. 
Affin.  Prosocrus,  vel  socrus  magna. 

Secundus  gradus  insequalis 
in  lined  transversal!  as- 
cendente, 

Cons.  A  mita. 

Cons.  Matertera. 

Affin.  Patrui  relicta. 


1.  Grandmother. 

2.  Grandfather's  wife. 

3.  Wife's  grandmother. 


4.  Father's  sister. 

5.  Mother's  sister. 

6.  Father's  brother's  wife. 
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Affin.  Avunculi  relicta. 
Affin.  Amita  uxoris. 
Affin.  Matertera  uxoris. 

Primus  gradus  in  lined  rectd 
ascendente, 
Cons.  Mater. 
Affin.  Noverca. 
Affin.  Socrus. 

Primus  gradus  in  lined  rectd 
descendente, 
(Jons.  Filia. 
Affin.  Privigna. 
Affin.  Nurus. 

Primus  gradus  aqualis    in 
lined  transyersali, 
Cons.  Soror. 
Affin.  Soror  uxoria. 
Affin.  Frotris  relicta. 

Secundus  gradus    in    lined 
rectd  descendente, 
Com.  Neptis  exfilio. 
Com.  Neptis  exfilio. 
Affin.  Pronurusy  t.  relicta  nepotie 

exfilio. 
Affin.  Pronurus,  %.  relicta  nepotis 

exfilio. 
Affin.  Privigni  filia. 
Affin.  Privigna  filia. 

Secundus  gradus  inaecjualis 
in  lined  trans vereah  de- 
scendente, 

Com.  Neptis  exfratre. 

Com.  Neptis  ex  sorore. 

Affin.  Nepotis  exfratre  relicta. 

Affin.  Nepotis  ex  sorore  relicta. 

Affin.  Neptis  uxoria  exfratre. 

Affin.  Neptis  uxoria  ex  aorore. 


7.  Mother's  brother's  wife. 

8.  Wife's  father's  sister. 

9.  Wife's  mother's  sister. 


10.  Mother. 

11.  Stepmother. 

12.  Wife's  mother. 


13.  Daughter. 

14.  Wife^s  daughter. 

15.  Son's  wife. 


16.  Sister. 

17.  Wife's  sister. 

18.  Brother's  wife. 


19.  Son's  daughter. 

20.  Daughter's  daughter. 

21.  Son's  son's  wife. 

22.  Daughter's  son's  wife. 

23.  Wife's  son's  daughter. 

24.  Wife's  daughter's  daughter. 


25.  Brother's  daughter. 

26.  Sister's  daughter. 

27.  Brother's  son's  wife. 

28.  Sister's  son's  wife. 

29.  Wife's  brother's  daughter. 

30.  Wife's  sister's  daughter. 


A  Woman  may  not  marry  with  her 


Secundus  gradus    in   lined 
rectd  ascendent©, 
Com.  Avua. 
Affin.  Avice  relictua. 
Affin.  Proeocer,  vel  aocer  magnua. 

Secundus  gradus  insequalis 
in  lined  transversah  as- 
cendente, 
Cons.  Patruus. 
Cons.  Avunculus. 
Affin.  Amita  relictus. 
Affin.  Matertera  relictus. 
Affin.  Patruus  mariU. 
Affin.  Avunculus  mariti. 


1.  Grandfather. 

2.  Grandmother's  husband. 

3.  Husband's  grandfather. 


4.  Father's  brother. 

5.  Mother's  brother. 

6.  Father's  sister's  husband. 

7.  Mother's  sister's  husband. 

8.  Husband's  father's  brother. 

9.  Husband's  mother's  brother. 
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Prohibited  Primus  gradus  in  lined  recti 

degrees.  ascendente, 

Table  of  1663.    Com,  Pater. 

Affin.  Vitricus. 

Affin.  Socer. 

Primus  gradus  in  line&  recta* 
descendente, 
Cons.  Filius. 
Affin.  Prwignus. 
Affin.  Gener. 

Primus  grados  sequalis  in 
lineft  transversali, 
Cons.  Frater. 
Affin.  Levir. 
Affin.  Sororis  relictus. 

Secundus  gradus  in  lined 
recta*  descendente, 

Cons.  Nepos  exfilio. 

Cons.  Nepos  exfilid. 

Affin.  Progener,  i.  relictus  nepHs 
exfilio. 

Affin.  Progener,  i.  relictus  neptis 
exfilid. 

Affin.  Prvoigni  filius. 

Affin.  Privigna  filius. 

Secundus  gradus  inaeqpalis 
in  lined  transversali  de- 
scendente, 

Cons.  Nepos  exfratre. 

Cons.  Nepos  ex  sorore. 

Affin.  Nepotis  ex /retire  relictus. 

Affin.  Nepotis  ex  sorore  relictus. 

Affin.  Leviri  filius,  i.  nepos  mariti 
exfratre. 

Affin.  Gloris  films,  %.  nepos  mariti 
ex  sorore. 


10.  Father. 

11.  Stepfather. 

12.  Husband' 8  father. 


13.  Son. 

14.  Husband's  son. 

15.  Daughter's  husband. 


16.  Brother. 

17.  Husband's  brother. 

18.  Sister's  husband. 


19.  Son's  son. 

20.  Daughter's  son. 

21.  Son's  daughter's  husband. 

22.  Daughter's   daughter's    hus- 

band. 

23.  Husband's  son's  son. 

24.  Husband's  daughter's  son. 


25.  Brother's  son. 

26.  Sister's  son. 

27.  Brother's  daughter's  husband. 

28.  Sister's  daughter's  husband. 

29.  Husband's  brother's  son. 

30.  Husband's  sister's  son. 


1.  It  is  to  be  noted,  that  those  persons  which  be  in  the 
direct  line  ascendant  and  descendant,  cannot  marry  to- 
gether, although  they  be  never  so  far  asunder  in  degree. 

2.  It  is  to  be  noted,  that  consanguinity  and  affinity 
(letting  and  dissolving  matrimony)  is  contracted  as  well 
in  them  and  by  them  which  be  of  kindred  by  the  one  side, 
as  in  and  by  them  which  be  of  kindred  by  both  sides. 

3.  Item,  that  by  the  laws  consanguinity  and  affinity 
(letting  and  dissolving  matrimony)  is  contracted  a*  well 
by  unlawful  company  of  man  or  woman,  as  by  lawful 
marriage. 

4.  Item,  in  contracting  between  persons  doubtful,  which 
be  not  expressed  in  this  table,  it  is  most  sure  first  to  con- 
sult with  men  learned  in  the  laws,  to  understand  what  is 
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lawful,  what  is  honest  and  expedient,  before  the  finishing 
of  their  contracts. 

5.  Item,  that  no  parson,  vicar  or  curate  shall  solemnize 
matrimony  out  of  his  or  their  cure,  or  parish  church  or 
chapel,  and  shall  not  solemnize  the  same  in  private  houses, 
nor  lawless  or  exempt  churches,  under  the  pains  of  the 
law  forbidding  the  same ;  and  that  the  curate  have  their 
certificates,  when  the  parties  dwell  in  divers  parishes. 

6.  Item,  the  banns  of  matrimony  ought  to  be  openly 
pronounced  in  the  church  by  the  minister,  three  several 
Sundays  or  festival  days,  to  the  intent  that  they  who  will 
and  can  allege  any  impediment,  may  be  heard,  and  that 
stay  may  be  made  till  further  trial,  if  any  exception  be 
made  there  against  it,  upon  sufficient  caution. 

7.  Item,  who  shall  maliciously  object  a  frivolous  impe- 
diment against  a  lawful  matrimony  to  disturb  the  same,  is 
subject  to  the  pains  of  the  law. 

8.  Item,  who  shall  presume  to  contract  in  the  degrees 
prohibited  (though  he  do  it  ignorantly)  besides  that  the 
fruit  of  such  copulation  may  be  judged  unlawful,  is  also 
punishable  at  the  ordinary's  discretion. 

9.  Item,  if  any  minister  shall  conjoin  any  such,  or  shall 
be  present  at  such  contracts  making,  he  ought  to  be  sus- 
pended  from  his  ministry  for  three  years,  and  otherwise  to 
be  punished  according  to  the  laws. 

10.  Item,  it  is  further  ordained,  that  no  parson,  vicar  or 
curate  do  preach,  treat  or  expound,  of  his  own  voluntary 
invention,  any  matter  of  controversy  in  the  Scriptures,  if 
he  be  under  the  degree  of  a  master  of  arts,  except  he  be 
licensed  by  his  ordinary  thereunto,  but  only  for  the  instruc- 
tion of  the  people  read  the  homilies  already  set  forth,  and 
such  other  form  of  doctrine  as  shall  be  hereafter  by  autho- 
rity published :  and  shall  not  innovate  or  alter  anything  in 
the  church,  or  use  any  old  rite  or  ceremony  which  be  not 
set  forth  by  public  authority. 

So  mucn  concerning  the  table  of  degrees,  which  by 
reason  of  the  canon  here  next  following  it  has  been  thought 
requisite  to  insert  entire,  together  with  the  previous  Id- 
monitions  and  the  subsequent  observations:  although 
some  of  the  said  observations  (as  particularly  that  con- 
cerning the  publication  of  banns  on  festival  days)  are  now 
abrogated. 

By  Can.  99  of  1603,  it  is  ordained,  that  "no  person  Canon 99. 
shall  marry  within  the  degrees  prohibited  by  the  laws  of 
God,  and  expressed  in  a  table  set  forth  by  authority  in 
the  year  of  our  Lord  1563,  and  all  marriages  so  made 
and  contracted  shall  be  adjudged  incestuous  and  unlaw- 
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ful,  and  consequently  shall  be  dissolved  as  void  from  the 
beginning,  and  the  parties  bo  married  shall  by  course  of 
law  be  separated.  And  the  aforesaid  table  shall  be  in 
every  church  publicly  set  up  at  the  charge  of  the 
parish." 

Before  32  Hen.  8,  c.  38,  other  prohibitions  than  God's 
law  admits  were,  Lord  Coke  says,  invented  by  the  court 
of  Rome :  the  dispensation  whereof  they  always  reserved 
to  themselves,  as,  for  instance,  in  kindred  and  affinity  be- 
tween cousin  germane,  and  so  to  the  fourth  degree ;  as  also, 
carnal  knowledge  of  any  of  the  same  kin  or  affinity  be- 
fore in  such  outward  degrees.  But  now  by  this  act,  all 
persons  are  declared  to  be  lawful  to  contract  matrimony, 
that  be  not  prohibited  by  God's  law  to  marry,  and  that 
no  reservation  or  prohibition  (God's  law  excepted)  shall 
trouble  or  impeach  any  marriage  without  the  Levitical 
degrees.  So  as,  without  question,  the  son  of  the  father 
by  another  wife,  and  the  daughter  of  the  mother  by 
another  husband,  and  so  on  the  contrary,  may  marry  ( p). 

For  the  better  understanding  of  which  prohibitions, 
together  with  the  grounds  and  limitations  of  them,  it 
may  not  be  improper  to  mention  some  special  rules 
which  have  been  laid  down  for  that  end,  both  by  lawyers 
and  divines.     As, 

First,  that  marriages  in  the  ascending  and  descending 
line,  that  is,  of  children  with  their  father,  grandfather, 
mother,  grandmother,  and  so  upwards,  are  prohibited 
without  hmitj  because  they  are  the  cause  (immediate  or 
mediate)  of  their  being ;  and  it  is  directly  repugnant  to 
the  order  of  their  nature,  which  has  assigned  several 
duties  and  offices,  essential  to  each,  that  would  thereby 
be  inverted  and  overthrown,  A  parent  cannot  obey 
a  child,  and  therefore  it  is  unnatural  that  a  parent 
should  be  wife  to  a  child ;  a  parent,  as  a  parent,  has  a 
natural  right  to  command  and  correct  a  child ;  and  that  a 
child,  as  husband,  should  command  and  correct  the  same 
parent,  is  unnatural.  To  which  we  may  add,  the  inconsis- 
tency, absurdity  and  monstrousness  of  the  relations  to  be 
begotten,  if  such  prohibition  were  not  absolute  and  unli- 
mited. The  son  or  daughter,  for  instance,  bora  of  the 
mother,  and  begotten  by  the  son,  considered  as  born  of  the 
mother,  would  be  a  brother  or  sister  to  the  father ;  but  as 
begotten  by  him,  would  be  a  son  or  daughter.  So  the  issue 
procreate  upon  the  grandmother,  as  born  of  the  grand- 
mother, will  be  uncles  or  aunts  to  the  father ;  but  as  begot 

(p)  2  Inst  684. 
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by  the  son,  they  will  be  sons  or  daughters  to  him,  and  this 
in  the  first  degrees  of  kindred  (q). 

Further,  there  are  several  degrees  which,  although  not 
expressly  named  in  the  Levitical  law,  are  yet  prohibited  by 
that  and  by  32  Hen.  8,  c.  38,  by  parity  of  reason ;  which 
is  thus  illustrated  in  the  Reformatio  Legum(r).  This 
in  the  Levitical  degrees  is  to  be  observed,  that  all  the 
degrees  by  name  are  not  expressly  set  down;  for  the 
Holy  Ghost  there  did  only  declare  plainly  and  clearly 
such  degrees  from  whence  the  rest  might  evidently  be  de- 
duced. As,  for  example,  where  it  is  prohibited  that  the 
son  shall  not  many  his  mother,  it  followeth  also  that  the 
daughter  shall  not  marry  her  father.  And  by  injoining 
that  a  woman  shall  not  marry  her  father's  brother,  die  like 
reason  requireth  that  she  shall  not  marry  her  mother's 
brother.  To  which  the  same  book  adds  two  particular 
rules  for  our  direction  in  this  matter :  1,  That  the  degrees 
which  are  laid  down  as  to  men  will  hold  equally  as  to  women 
in  the  same  proximity ;  2,  That  the  husband  and  wife  are 
but  one  flesh ;  so  that  he  who  is'  related  to  the  one  by 
consanguinity  is  related  to  the  other  by  affinity  in  the  same 
degree  (s). 

Upon  the  foregoing  rule  from  parity  of  reason  (which  is 
also  acknowledged  and  laid  down  by  the  books  of  common 
law)  rests  the  prohibition  against  marrying  a  wife's  sis* 
ter(f);  which  is  well  expressed  by  Bishop  Jewel  in  his 
printed  letter  upon  that  point.  "  Albeit"  (says  he)  "  I  be 
not  forbidden  by  plain  words  to  marry  my  wife's  sister,  yet 
I  am  forbidden  so  to  do  by  other  words,  which  by  ex- 
position are  plain  enough :  for  when  God  commands  me 
that  I  shall  not  marry  mv  brother's  wife,  it  follows  directly 
by  the  same  that  he  forbids  me  to  marry  my  wife's  sister : 
for  between  one  man  and  two  sisters,  and  one  woman  and 
two  brothers,  is  like  analogy  or  proportion.9'  And  when 
this  point  of  marrying  the  wife's  sister  came  under  con- 
sideration in  the  Court  of  King's  Bench,  in  25  Car.  2,  in  the 
case  of  Hill  v.  Good,  though  it  was  alleged  that  the  pre- 


(q)  Gibs.  412.  See  the  opinion 
of  the  judges  delivered  by  C.  J. 
Vaughan  in  the  case  of  Harrison 
v.  Burwelly  2;  Vent.  18;  Vaugh. 
224.  See  also  Grotius  de  J.  B. 
et  P.  2,  c.  5,  with  which  the 
Digest  agrees :  jure  gentium  in- 
cesium  committit,  qui  ex  gradu 
cucendentium  vel  descendentium 
uxorem  duxerit;  23,  2,  68.  And 
note,  that  the  degrees  prohibited 


by  the  Levitical  law  are  all 
within  the  fourth  degree  of  con- 
sanguinity, as  established  by  the 
computation  of  the  civilians;  all 
collaterals  therefore  in  that  de- 
gree or  beyond  it  may  marry. 
See  Mr.  Christian's  note  to  1  Isl. 
Com.  435. 

(r)  Fo.  23  a. 

(<)  Gibs.  412. 

(0  2  Inst.  683. 
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E^fojt**        cept  prima  facie  seemed  to  be  only  against  having  two 

E^Unation  f  8*sters  •*  ^ne  esane  time,  and  prohibition  to  the  spiritual 
prohibitions,      court  was  granted ;  yet  in  the  Trinity  term  next  following, 

after  hearing  civilians,  they  granted  a  consultation,  as  in  a 
matter  within  the  statute  32  Hen.  8,  though  the  former 
statute  28  Hen.  8  had  never  been  revived,  which  yet  it 
virtually  was ;  and  there,  as  in  the  statute  25  Hen.  8,  the 
wife's  sister  is  expressly  prohibited  (a). 

Upon  the  like  parity  of  reason,  in  the  case  of  Wortley 
v.  Watkinson(x\  a  consultation  was  granted,  where  one 
had  married  the  daughter  of  the  sister  of  his  former  wife ; 
which  (as  Sir  John  King  laid  the  argument)  is  the  same 
degree  of  proximity  as  the  nephew's  marrying  his  father's 
brother's  wife;  and  this  being  expressly  prohibited,  the 
other,  by  parity  of  reason,  is  so  likewise ;  as  it  had  been 
declared  in  6  Jac.  1,  in  Bennington's  case(y)>  before  the 
high  commissioners;    which  point  was  again  argued  in 

1  Ann.  in  the  case  of  Snowling  and  Nursey  (z),  and  con- 
sultation granted  as  before,  notwithstanding  the  case  of 
Richard  Parsons,  mentioned  by  Lord  Coke,  1  Inst.  235, 
in  which  it  was  first  determined  not  to  be  within  the  Levi- 
tical  degrees,  and  prohibition  granted ;  but  a  consultation 
being  awarded  on  debate  two  years  after,  that  case  is  said 
to  have  been  expunged  out  of  the  first  Institute  by  order 
of  the  king  and  council.  And  this  was  the  very  point  in 
which  (presently  after  the  making  of  the  act)  Lord  Crom- 
well desired  a  dispensation  for  one  Massey,  who  was  con- 
tracted to  his  sister's  daughter  of  his  late  wife ;  but  the 
archbishop  denied  it  as  contrary  to  the  law  of  God,  and 
gave  for  reason  that  as  several  persons  are  prohibited  which 
are  not  expressed,  but  understood  by  like  prohibition  in 
equal  degree,  so  in  this  case  it  being  expressed  that  the 
nephew  shall  not  marry  his  uncle's  wife,  it  is  implied  that 
the  niece  shall  not  be  married  to  the  aunt's  husband  (a). 

Much  less  can  it  be  doubted  whether  the  like  rule  con- 
cerning parity  of  reason,  does  not  forbid  the  uncle  to  marry 
his  niece  (A),  which,  though  not  expressly  forbidden,  is 
virtually  prohibited  in  the  precept  that  forbids  the  nephew 
to  marry  the  aunt ;  nor  is  it  of  moment  to  allege  that  the 
first  is  a  more  favourable  case,  as  the  natural  superiority  is 
preserved ;  since  the  parity  of  degree,  which  is  the  proper 
rule  of  judging,  is  the  very  same  (c). 

(t«)  Gibs.  412 ;    Vaugh.   302;  let,  Hob.  181. 

3  Keb.  166.  (*)  2  Lutw.  1075. 

(x)  2  Lev.  245;  3  Keb.  660;  (a)  Gibs.  412,  413. 

2  Jon.  118  ;  2  Shower,  70.  (b)  Gilb.  Rep.  158. 
(y)  Cited  in  Howard  v.  Bart-  (c)  Gibs.  413. 
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But  where,  in  the  case  of  Harrison  v.  Burwell,  in  20 
Car.  2  (d),  in  the  spiritual  court,  one  had  married  the  wife 
of  his  great  uncle,  this  was  declared  not  to  be  within  the 
Leviticai  degrees ;  and,  accordingly,  after  the  opinion  of 
all  the  judges  taken  by  the  king's  special  command,  a  pro- 
hibition was  granted  (e). 

But  such  a  marriage  would  be  prohibited  in  countries 
governed  by  the  civil  law.  The  doctrine  is  very  clearly 
laid  down  by  Monsieur  Du  Caurroy,  in  his  explanation  of 
the  tenth  tide  of  the  first  book  of  the  Institutes : — "Apr&s 
nos  fibres  et  soeurs,  viennent  leur  descendans.  Nous  ne 
pouvons  en  6pouser  aucun  &  l'infini ;  en  effet,  notre  texte, 
qui  s'occupe  ici  de  Poncle  par  rapport  aux  ni&ces,  petites 
ni&ces,  &c,  declare  que  quand  on  ne  peut  pas  £pouser  la 
fille  d'une  personne,  on  ne  peut  pas  plus  en  6pouser  la 
petite  fille  (cujus  enim  filiam,  &c),  parce  que  entre  colla- 
teraux  celui  qui  se  trouve  au  premier  degre  de  Vauteur  se 
confond  avec  ce  dernier  et  est  luimime  considere  comme 
un  ascendant  pour  tous  les  petits-enfans  ou  autres  de- 
scendans de  son  propre  pere  ;  il  ne  peut  done  (Spouser 
aucune  des  personnes  comprises  dans  cette  descendance, 
*  quiaparentum  loco  habeturf  &c. ;  la  prohibition  qui  defend 
d'epouser  son  oncle  ou  sa  tante  s'£tend  aux  grands  oncles 
et  aux  grandes  tantes  jusqu'st  rinfini.  Etant  au  premier 
degre  de  la  souche  commune,  ils  ne  peuvent  6pouser  aucun 
descendant  de  leurs  fibres  ou  soeurs,"  &c.  (f). 

By  the  civil  law,  first  cousins  are  allowed  to  marry,  but 
by  the  canon  lawf?)  both  first  and  second  cousins  are 
prohibited.  Therefore  when  it  is  vulgarly  said  that  first 
cousins  may  marry,  but  second  cousins  cannot,  probably 
this  arose  by  confounding  these  two  laws ;  for  first  cousins 
may  marry  by  the  civil  law,  and  second  cousins  cannot  by 
the  canon  law  (A). 

But  now  by  32  Hen.  8,  c.  38,  it  is  clear  that  both  first 
and  second  cousins  may  marry. 


(d)  Vaugh.  206;  2  Vent.  9; 
1  Bl.  Com.  207,  Mr.  Christian's 
note. 

(e)  Gibs.  413. 

If)  Institutes  de  Justinien 
nouvellement  expliqu£es,  par  A. 
M.  Du  Caurroy,  Paris,  1836,  t  i. 
121,  123. 

(g)  Cf.  Heineccius,  EI.  Jur. 
Nat.  1. 1, 1. 10,  de  Nuptiis,  ss.  152 
to  159 ;  Voet  de  Nuptiis,  i.  22, 
t.  2,  s.  29;  Montesquieu,  1.  26, 
c.  14 ;  Decret.  par.  2,  caus.  35, 
qu.  5 ;  Grotius  de  J.  B.  &  P. 


1. 2,  c.  5,  with  the  excellent  com- 
mentary of  Barbevrac ;  the  Re- 
formatio Legum,  tit  22,  c.  1,  and 
Paley's  Remarks  (b.  3,  pt  3,  c.  5, 
Mor.  &  Pol.  Philosophy),  for  a 
fuller  discussion  of  the  impedi- 
ments to  marriage  by  consan- 
guinity and  affinity,  according  to 
the  law  of  Nature,  of  Scripture, 
of  ancient  and  modern  Rome,  and 
of  England. 

(h)  Wood,  Civ.  L.  118,  119; 
Ayl.  Par.  364. 
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to  affinity. 


Illegitimate 
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The  kindred  of  the  husband  are  not  of  affinity  to  the 
kindred  of  the  wife ;  and  therefore  the  husband's  brother 
may  marry  the  wife's  sister,  as  well  as  the  husband's  son 
by  a  former  wife  may  marry  the  wife's  daughter  by  a  former 
husband.  The  affinity  is  terminated  in  the  husband  him- 
self from  the  wife's  kindred,  and  in  the  wife  herself  from 
the  husband's  kindred  (i). 

On  this  point  a  very  learned  civilian  gave  the  following 
opinion : — 

"  Can  a  man  legally  contract  marriage  with  the  widow  of 
the  brother  of  his  own  deceased  wife  ?" 

"  I  am  of  opinion  that  a  man  may  lawfully  marry  his 
wife's  brother's  widow,  the  rule,  as  I  conceive,  being  that 
although  affinity  will  bar  inarriage,  yet  affinity  which  is 
only  engrafted  on  affinity,  as  in  this  case,  will  not. — M. 
Swabey,  Doctors'  Commons,  Feb.  7,  1815." 

N.B. — The  son  of  a  father  by  another  wife,  and  the 
daughter  of  a  mother  by  another  husband,  and  so  e  con- 
verso,  may  marry.     See  Wood's  Instit.  p.  58(A). 

In  the  case  of  Hains  v.  Jeff  ell  {T)  in  7  Will.  3,  a 
day  was  appointed  to  hear  counsel  why  a  prohibition 
should  not  be  granted  to  the  spiritual  court  of  Wor- 
cester, to  stay  a  suit  against  Hains  for  marrying  with 
the  bastard  daughter  of  his  sister.  And  it  was  argued 
for  the  prohibition,  that  this  is  not  prohibited  by  any 
law,  for  there  is  neither  affinity  nor  consanguinity,  for 
a  bastard  is  nullius  Jilius.  On  the  contrary,  it  was 
argued  that  the  Levitical  law  is  ad  proximum  sanguinis 
non  acceded ;  that  the  Jews  made  no  difference  as  to  mar- 
riage between  bastards  and  others ;  that  though  bastards 
are  deprived  of  certain  privileges  by  particular  laws,  yet 
the  same  reason  prohibits  them  from  marriage  as  others ; 
and  by  this  rule  a  man  might  marry  his  own  bastard, 
which  doubtless  could  not  be  allowed.  And  the  court  in- 
clined not  to  grant  a  prohibition ;  but  the  cause  was  ad- 
journed,  and  it  appears  not  what  became  of  it. 

In  the  case  of  Ellerton  v.  Gastrell  (m),  where  Ellerton 
had  married  the  daughter  of  the  sister  of  his  former  wife, 
this  was  declared  to  be  within  the  prohibition  of  the  Levi- 
tical degrees  (n). 

If  a  man  marry  one  within  the  degrees  prohibited,  the 
issue  between  them  was  not  by  the  common  law  a  bastard, 


(t)  Wood,  Civ.  L.  119. 

(k)  Mr.  Toker's  MSS.,  p.  496. 

(0  1  Ld.  Raym.  68;  5  Mod. 


168 ;  Gibs.  413  ;  1  Consist  353  ; 
3  Salk.  66. 

[m)  Comytis,  318. 

[n)   Gibs.  412. 
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until  there  had  been  a  divorce ;  for  by  that  law  the  mar- 
riage was  not  till  then  void  (0). 

In  Horner  v.  Horner  (p),  Lord  Stowell  says,  "  Accord- 
ing to  the  general  policy  of  the  law  in  matters  merely 
moral,  a  person  is  said  to  be  restrained  from  marriage  with 
illegitimate  relations  as  much  as  with  legitimate  ones,  be- 
cause the  rules  of  prohibition  of  marriage  arise  out  of 
natural  relations ;"  and  again,  "  taking  it  to  be  sufficiently 
settled,  as  I  conceive  it  is,  that  moral  restraints  do  attach 
upon  natural  consanguinity."  He  observes,  however,  that 
the  question  does  not  appear  to  have  received  a  final 
decision ;  as  in  the  case  of  Haynes  v.  Jeffell,  the  cause 
was  adjourned,  although  undoubtedly  the  Ecclesiastical 
Court,  the  proper  forum  on  such  questions,  conceived  that 
that  marriage  came  within  the  reach  of  the  prohibition. 

Dr.  Wynne  and  Sir  W.  Grant  gave  opinions  in  favour 
of  the  prohibition  (y). 

"  May  A.,  who  is  the  half-brother  of  B.  (that  is  to  say, 
they  are  both  sons  of  the  same  father  by  different  wives), 
lawfully  marry  B.'s  natural  daughter.  It  may  be  proper  to 
add  that  B.,  after  the  birth  of  his  said  daughter,  married  the 
mother.  And  if  you  should  be  of  opinion  there  is  no  legal 
objection  to  such  marriage,  you  are  requested  to  give  your 
opinion  whether  the  parties  intermarrying  will  be  liable  to 
any  and  what  censure  from  the  Ecclesiastical  Court. 

Answer: 

"  I  apprehend  that  by  the  ecclesiastical  law  (by  which 
all  questions  relating  to  marriage  are  to  be  tried),  a  man 
cannot  marry  his  niece,  whether  such  niece  be  the  legiti- 
mate  or  natural  daughter  of  his  brother  or  sister. 

"  The  Ecclesiastical  Court  would,  I  conceive,  pronounce 
such  marriage  to  be  void,  and  would  inflict  whatever 
censure  it  might  think  fit  on  the  parties  offending. — W. 
Grant,  Lincoln's  Inn,  5  Feb.,  1800." 

Upon  consideration  I  agree  with  the  opinion  at  which 
Dr.  liingard  has  arrived  in  his  history  (r),  that  the  only 

S-ound  on  which  the  marriage  of  Henry  VIII.  with  Anne 
olevn  was  pronounced  void  must  have  been  that  of  the 
king  s  previous  criminal  intercourse  with  her  sister  Mary 
Boleyn. 

On  another  question  akin  to  that  which  has  been  just 
mentioned,  it  has  been  holden  by  the  full  court  for  divorce 
and  matrimonial  causes  that  a  marriage  is  not  null  because 

(o)  God.  486 ;  Co.  Lit.  33.  (r)  History  of  England,  vol  v. 

(p)  1  Consist.  352,  353.  p.  74,  and  Note  C,  p.  540  (ed. 

(?)  Mr.  Toker'a  MS&,  p.  254.      1849). 
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Voidable 
marriages. 


Marriages 
before  the 
passing  of 
this  act  of 
])crsons  within 
the  prohibited 
degrees  not  to 
be  annulled. 


Marriages,  &c. 
void. 


the  husband  has  had  a  previous  criminal  connection  with 
the  wife's  mother  (<). 

On  the  31st  of  August,  1835,  was  passed  a  statute 
effecting  a  most  material  change  in  the  condition  of  mar- 
riages previously  known  to  the  law  as  voidable,  that  is,  as 
requiring  a  sentence  of  nullity  during  the  life  of  the  con- 
tracting parties,  and  thereby  distinguished  from  those 
which  were  ipso  facto  void.  This  statute  was  intituled, 
"  An  Act  to  render  certain  Marriages  valid,  and  to  alter  the 
Law  with  respect  to  certain  voidable  Marriages."  It  is  as 
follows: — 

" '  Whereas  marriages  between  persons  within  the  pro- 
hibited degrees  are  voidable  only  by  sentence  of  the  eccle- 
siastical court  pronounced  during  the  lifetime  of  both  the 
parties  thereto,  and  it  is  unreasonable  that  the  state  and 
condition  of  the  children  of  marriages  between  persons 
within  the  prohibited  degrees  of  affinity  should  remain  un- 
settled during  so  long  a  period,  and  it  is  fitting  that  all 
marriages  which  may  hereafter  be  celebrated  between  per- 
sons within  the  prohibited  degrees  of  consanguinity  or 
affinity  should  be  ipso  facto  void,  and  not  merely  void- 
able ;'  be  it  enacted,  &c,  that  all  marriages  which  shall 
have  been  celebrated  before  the  passing  of  this  act  between 
persons  being  within  the  prohibited  degrees  of  affinity 
shall  not  hereafter  be  annulled  for  that  cause  by  any  sen- 
tence of  the  ecclesiastical  court,  unless  pronounced  in  a  suit 
which  shall  be  depending  at  the  time  of  the  passing  of  this 
act:  provided  that  nothing  hereinbefore  enacted  shall 
affect  marriages  between  persons  being  within  the  pro- 
hibited degrees  of  consanguinity." 

Sect.  2.  "  That  all  marriages  which  shall  hereafter  be 
celebrated  between  persons  within  the  prohibited,  degrees 
of  consanguinity  or  affinity  shall  be  absolutely  null  and 
void  to  all  intents  and  purposes  whatsoever." 

By  sect.  3  this  act  is  not  to  extend  to  Scotland. 

Consanguinity  and  affinity,  before  the  passing  of  this 
statute,  were  considered  as  canonical  disabilities,  which 
rendered  a  marriage  voidable  and  not  void ;  and  therefore 
such  marriage  could  only  be  annulled  by  a  sentence  of 
nullity  during  the  lifetime  of  the  parties  (u).  But  now  no 
sentence  of  nullity  is  necessary  in  all  cases  of  consanguinity 
and  affinity.  These  are  now  considered  as  rendering  the 
marriage  ab  initio  void ;  the  parties  having  been  under  a 
legal  incapacity  to  contract  a  marriage,  their  union  has 

(t)  Wing  v.  Taylor  f.  c.  Wing,  2  Swab.  &  Tristr.  Rep.  278  (1861). 
(u)  Elliott  v.  Gurr,  2  Phill.  19. 
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been  meretricious  and  not  matrimonial.  This  act,  which 
legalizes  all  marriages*  within  the  prohibited  degrees  of 
affinity  contracted  before  the  31st  of  August,  1835,  and 
renders  them  all  void  for  the  future,  has  not  affected  those 
within  the  prohibited  degrees  of  consanguinity.  The  case 
of  Ray  v.  Sherwood  underwent  three  successive  decisions 
before  the  Consistorial  Court  of  London,  the  Arches  Court, 
and  the  privy  council  (x\  the  two  latter  reversing  the  judg- 
ment of  the  former.  It  was  a  suit  brought  by  the  rather 
to  annul  the  marriage  of  a  daughter,  who  was  of  age,  with 
the  husband  of  her  late  sister.  The  questions  raised  were 
chiefly  whether  the  rather  had  such  interest  as  would 
enable  him  to  bring  a  civil  suit  in  behalf  of  a  daughter 
who  was  of  age  (y) ;  whether  the  citation,  being  had  before 
the  act  passed,  constituted  a  lis  pendens  or  not ;  and  what 
interpretation  was  to  be  put  upon  the  act,  and  how  it  had 
affected  the  jurisdiction  of  the  ecclesiastical  courts.  It 
was  decided  that  the  service  of  the  citation  constituted  a 
lis  pendens,  and  that  the  marriage  was  void.  The  follow- 
ing extract  from  Sir  Herbert  Jenner's  judgment  (z)  relates 
chiefly  to  these  latter  points : — 

"  These  are  the  contents  of  the  libel  and  additional 
articles,  and  if  what  is  there  pleaded  can  be  established  by 
proof,  it  is  quite  impossible  to  say  that  this  is  not  a  case 
which  calls  loudly  for  the  interference  of  those  courts  to 
whose  cognizance  such  questions  properly  belong.  In  the 
first  place,  this  is  a  contract  which  is  prohibited  by  the 
laws  both  of  God  and  man ;  for  so,  sitting  in  an  ecclesias- 
tical court,  I  should  be  bound  to  consider  it,  even  if  I 
were,  as  I  am  not,  among  the  number  of  those  who  pri- 
vately entertained  any  doubt  upon  the  subject.  In  the 
second  place,  it  is  a  secret  and  clandestine  marriage ;  per- 
haps not  clandestine  in  the  strict  legal  meaning  of  the  term, 
for  the  term  '  clandestine'  is  applied  by  the  law  to  a 
marriage  where  there  has  not  been  a  due  publication  of 
banns,  and  I  am  not  at  liberty  to  enter  into  that  question ; 
but,  morally  speaking,  and  using  the  common  acceptation  of 
the  term,  it  is  a  secret  and  clandestine  marriage,  purposely 
and  studiously  concealed  from  the  knowledge  of  those  who 
were  directly  interested  to  prevent  one  of  the  parties  from 
entering  into  the  unhallowed  contract.  Lastly,  it  is  a  case 
calling  for  the  interference  of  the  court ;  because,  as  I  col- 
lect from  the  libel,  there  has  been  no  cohabitation  of  the 
parties  since  the  marriage,  so  that  it  is  not  too  late  now  for 

(x)  1  Moo.  P.  C.  353.  («)  1    Curteis,    Eccles.   Rep. 

(y)  See  1  Phill.  365.  197. 

P.     YOL.  I.  3  B 
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the  court  to  prevent  the  consummation  of  the  offence,  if 
the  law  has  not  placed  an  insuperable  barrier  to  any  pro- 
ceeding for  that  salutary  purpose. 

"  That  this  court  would  and  ought  to  lend  its  aid  and 
assistance  towards  the  accomplishment  of  so  desirable  an 
object  cannot  be  doubted ;  and  I  have  myself  no  hesitation 
in  saying  that  I  should  feel  great  regret  if  I  were  to  find 
myself  placed  in  such  a  situation  as  to  be  obliged  to  reject 
this  libel,  and  thereby  in  effect  to  pronounce  that  the 
validity  of  this  marriage  could  not  be  questioned.  What 
would  be  the  condition  of  the  parties  and  of  the  court  if 
such  should  be  its  present  decision?  Mr.  Sherwood  would 
have  a  right  to  claim  the  consortium  of  his  wife ;  and  if 
she  refused  to  cohabit  with  him  he  would  be  entitled  to 
institute  a  suit  in  these  courts,  not  for  the  purpose  of  com- 
pelling her  to  return  to  cohabitation  in  his  house  (for  into 
it  she  has  never  entered  as  his  wife),  but  to  afford  him  the 
consortium  vitce,  which  she  has  withheld  from  him  by  his 
own  consent  from  the  date  of  the  marriage  to  the  present 
time.  The  court  would  thus  be  accessory  to  the  commis- 
sion of  that  offence,  of  which  there  is  every  reason  to 
believe  she  is  at  the  present  moment  innocent.  And  when 
the  court  has  issued  its  fiat  to  compel  her  to  cohabit  with 
her  husband,  it  may  the  next  day,  in  another  branch  of  its 
jurisdiction,  be. called  upon  to  punish  her  for  the  very 
crime,  to  the  commission  of  which  the  court  itself  has  been 
an  instrument ;  for,  looking  at  the  words  of  the  act  of 
parliament,  I  am  by  no  means  prepared  to  say  that,  in  pro- 
hibiting the  ecclesiastical  courts  from  annulling  marriages 
of  this  kind,  subsisting  at  the  time  of  the  passing  of  the 
act,  the  legislature  has  altered  the  law  in  any  other 
respect. 

"  I  am  not  prepared  to  say  that  the  parties  may  not  be 
punished  by  the  ecclesiastical  law  for  the  incest,  though  the 
validity  of  the  marriage  cannot  be  called  in  question.  How- 
stood  the  law  before  this  act  of  parliament  ?  Originally, 
as  now,  these  marriages  were  void  ab  initio,  when  sentence 
was  pronounced  by  the  ecclesiastical  court ;  and  it  appears 
that  the  ecclesiastical  courts  were  in  the  habit  of  annulling 
these  marriages,  even  after  the  death  of  the  parties,  after 
the  death  of  both,  or  of  one  only.  And  this  seems  to 
have  been  the  practice  antecedent  to  the  Canon  of  1603, 
as  will  be  evident  from  a  reference  to  the  Articuli  Cleri[a)y 
by  Archbishop  Bancroft,  in  the  3rd  James  L  (in  the  year 
1606),  whence  it  appears  that  the  practice  had  existed  for 


(a)  2  Inst.  614. 
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a  long  time  before,  and  that  the  ecclesiastical  courts  com- 
plained of  the  interference  of  the  temporal  courts  in  cases 
of  ecclesiastical  cognizance,  and,  amongst  others  (in  the 
20th  article), '  that  a  prohibition  had  been  awarded  in  a 
case  of  an  incestuous  marriage,  suggesting,  under  pretence 
of  a  statute  of  Henry  VIII.,  that  it  appertained  to  the 
temporal  courts,  and  not  to  the  ecclesiastical,  to  determine 
what  marriages  are  lawful  and  what  incestuous,  by  the 
word  of  God.'  To  which  the  answer  of  the  twelve  judges 
was, *  That  these  were  cases  that  we  (the  temporal  courts) 
may  deal  with,  both  with  marriages  and  deprivations ;  as 
where  they  (the  ecclesiastical  courts)  will  call  the  marriage 
in  question  after  the  death  of  any  of  the  parties  :  the  mar- 
riage may  not  then  be  called  in  question,  because  it  is  to 
bastardize  and  disinherit  the  issue,  who  cannot  so  well 
defend  the  marriage  as  the  parties,  both  living,  might 
themselves  have  done.'  The  practice,  then,  clearly  existed 
at  that  time  of  declaring  these  marriages  void  after  the 
death  of  the  parties,  and  the  temporal  courts  interfered 
for  the  purpose  of  protecting  the  interest  of  the  issue  of 
such  marriages,  and  not  that  of  the  guilty  parties ;  for  as 
it  appears  from  the  case  of  Harris  v.  Hicks (b),  in  the 
4  &  5  Will.  &  Mar.,  where  a  man  had  married  the  sister 
of  his  deceased  wife,  and  it  was  suggested  that  the  second 
wife  was  dead,  and  a  son,  the  issue  of  the  second  marriage, 
would  be  entitled  to  lands :  the  Temporal  Court  in  that 
case  issued  a  prohibition  against  these  courts  proceeding 
to  annul  the  marriage  between  the  parties  after  the  death 
of  one  of  them,  but  it  did  not  prohibit  them  from  punishing 
the  survivor  for  the  incest  committed  during  cohabita- 
tion. 

"  If  this,  then,  was  the  state  of  the  law  at  that  period, 
what  has  occurred  to  alter  it  since  ?  Nothing  but  this  act 
of  parliament,  passed  on  the  31st  August,  1835,  the  5  &  6 
Will.  4,  c.  54,  so  often  adverted  to  in  the  course  of  these 
proceedings.  What  did  this  act  of  parliament  do?  The 
title  of  it  is, '  An  Act  to  render  certain  Marriages  valid, 
and  to  alter  the  Law  with  respect  to  certain  voidable 
Marriages.'  And  if  the  object  of  the  act  had  been  to 
declare  all  such  marriages  existing  at  the  time  of  the  pass- 
ing of  the  act,  notwithstanding  they  were  originally  illegal, 
good  and  valid 'marriages  to  all  intents  and  purposes  (as 
has  been  contended  it  does  by  the  learned  counsel  for  Mr. 
Sherwood),  it  might  admit  of  a  question,  whether,  under 
such  circumstances,  this  court  could  punish  the  parties  for' 

(b)  2  Salk.  548. 
3  B2 
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6  a  a  Will,  4,  incestuous  cohabitation  ;  but  the  enacting  part  of  the  act 
c.  M.  does  not  declare  any  such,  thing.      After  declaring  in  the 

Jtay  r.  Saw-    preamble :    '  Whereas  marriages  between  persons  within 
"J™  the  prohibited  degrees  are  voidable  only  by  sentence  of 

Pmhcs  to  ^  Ecclesiastical  Court,  pronounced  during  the  lifetime 
of  both  the  parties  thereto,  and  it  is  unreasonable  that  the 
state  and  condition  of  the  children  of  marriages  between 
persons  within  the  prohibited  degrees  of  affinity  should 
remain  unsettled  during  so  long  a  period,  and  it  is  fitting 
that  all  marriages  which  may  hereafter  be  celebrated  be- 
tween persons  within  the  prohibited  degrees  of  consan- 
guinity or  affinity  should  be  ipso  facto  void,  and  not 
merely  voidable ;'  then,  in  the  enacting  part  of  the  act,  I 
find  these  words ;  *  Be  it  therefore  enacted,  that  all  mar- 
riages which  shall  have  been  celebrated  before  the  passing 
of  this  act  between  persons  being  within  the  prohibited 
degrees  of  affinity,  shall '  not  be  good  and  valid  to  all  in- 
tents and  purposes,  but '  not  hereafter  be  annulled  for  that 
cause  by  any  sentence  of  the  Ecclesiastical  Court,  unless 
pronounced  in  a  suit  which  shall  be  depending  at  the  time 
of  the  passing  of  this  act :'  and  the  act  has  nothing  to  do 
with  marriages  within  the  prohibited  degrees  of  consan- 
guinity. 

"  The  enacting  part  of  the  act  does  not  declare  these 
marriages  to  be  good  and  valid  to  all  intents  and  pur- 
poses, as  might  be  supposed  from  the  title  of  the  act ; 
and  although  the  title,  as  well  as  the  preamble,  may  be 
important  where  there  is  any  doubt  or  ambiguity  in  the 
enacting  part  of  a  statute,  when  a  reference  may  be  made 
to  the  title  and  preamble  for  the  purpose  of  explaining 
such  doubt  and  ambiguity;  but  the  title  can  give  no  effect 
to  the  enacting  words  of  a  statute,  where  those  words  are 
plain  and  unambiguous.  I  apprehend  that  they  are  inde- 
pendent of  the  title,  which  can  hare  effect  only  so  far  as 
to  obviate  and  explain  doubt  or  ambiguity  in  the  enacting 
part  of  a  statute.  I  do  not  think,  where  the  enacting  part 
of  the  statute  is  to  the  effect '  that  all  marriages  which 
shall  have  been  celebrated  before  the  passing  of  this  act 
between  persons  being  within  the  prohibited  degrees  of 
affinity,  shall  not  hereafter  be  annulled  for  that  cause  by 
any  sentence  of  the  Ecclesiastical  Court,'  that  this  amounts 
to  a  prohibition  to  the  Ecclesiastical  Court  to  punish  the 
parties  under  another  branch  of  the  law  for  incestuous 
cohabitation.  I  apprehend  the  law  is  not  altered  in  this 
respect,  and  that  the  court  is  not  prohibited  by  this  act 
from  punishing  parties  for  such  cohabitation,  although  it 
cannot  declare  the  marriage  null  and  void. 


MARRIAGE,  741 

"  Again,  if  we  look  to  the  preamble  of  the  act,  it  is  not 
for  the  protection  of  the  parties  who  have  been  guilty  of 
the  offence,  for  such  it  is  by  the  ecclesiastical  law  and  by 
the  law  of  God,  but  for  the  protection  of  the  children,  for 
that  is  the  purpose  and  object  of  the  act,  to  settle  the 
state  and  condition  of  the  innocent  issue  of  such  marriages, 
not  to  screen  the  delinquent  parties.  But  whatever  may 
have  been  the  intention  of  the  legislature,  and  whatever 
may  be  the  effect  of  this  act  of  parliament,  the  marriage 
had  between  the  two  parties,  Thomas  Moulden  Sherwood 
and  Emma  Sarah  Kay,  is  an  incestuous  marriage,  and 
must  ever  so  remain.  The  law  of  God  cannot  be  altered 
by  the  law  of  man.  The  legislature  may  exempt  the 
parties  from  punishment ;  it  may  legalize,  humanly  speak- 
ing, every  prohibited  act,  and  give  effect  to  any  contract, 
however  inconsistent  with  the  divine  law,  but  it  cannot 
change  the  character  of  the  act  itself,  which  remains  as  it 
was,  and  must  always  so  remain,  whatever  be  the  effect  of 
the  act  .of  parliament. 

"  I  have  adverted  to  these  points,  which  are  not  imme- 
diately connected  with  the  real  issue  to  be  decided  by  the 
court,  in  consequence  of  something  which  occurred  during 
the  argument,  suggesting  that  the  court  was  bound  to 
submit  in  this  matter  to  the  expressed  opinion  of  the  legis- 
lature ;  and  undoubtedly  the  court  would,  if  the  intention 
or  the  opinion  of  the  legislature  were  clearly  and  expressly 
declared,  be  bound  to  follow  the  advice  given  to  it ;  so 
that  it  was  not  immaterial  for  the  court  to  endeavour  to 
ascertain  what  its  true  and  real  meaning  was ;  and  I  am 
not  prepared  to  say,  looking  at  the  act  of  parliament, 
that  the  legislature  has  declared  any  opinion  that  such 
marriages  are  not  contrary  to  the  divine  law;  on  the 
contrary,  I  think  the  act  itself  shows  that  the  legislature 
entertained  no  opinion  of  the  kind  ; — for  what  is  the  fact  ? 
it  says,  that '  all  marriages  which  shall  have  been  cele- 
brated before  the  passing  of  this  act,'  that  is,  the  31st 
August,  1835,  '  between  persons  being  within  the  prohi- 
bited degrees  of  affinity,  shall  not  hereafter  be  annulled,' 
and  so  on.  But  after  having  stated  in  the  preceding  sec- 
tion the  inconveniences  arising  from  the  existing  state  of 
the  law,  and  the  prejudice  which  the  children,  the  issue 
of  such  marriages,  who  are  innocent,  sustain  thereby,  it 
goes  on  to  enact, '  That  all  marriages  which  shall  here- 
after (that  is,  after  the  31st  August,  1835)  be  celebrated 
between  persons  within  the  prohibited  degrees  of  consan- 
guinity or  affinity  shall  be  absolutely  void  to  all  intents 
and  purposes  whatsoever.'     So  that  instead  of  expressing 
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6  k*6  WiU"  *'  an  °P""on  tending  to  Bhow  that  it  considered  such  msr- 
»a  sksr-  r"*?68  innocent,  and  that  they  are  not  contrary  to  the 
ndd!'  divine  law,  the  legislature  rather  affirms  th©  proposition, 

by  declaring  all  such  marriages  in  future  '  absolutely  null 
and  void  to  all  intents  and  purposes  whatsoever.'  The 
legislature  has  expressed,  as  strongly  as  it  could  do,  that 
these  marriages  are  still  illegal,  and  contrary  to  the  law 
of  God ;  although,  for  the  protection  of  innocent  parties, 
not  to  screen  the  delinquents,  it  has  declared  that  those 
marriages  shall  be  unquestioned  which  were  celebrated  at 
the  time  of  the  passing  of  the  act,  under  the  particular 
circumstances  and  conditions  mentioned  in  the  first  sec- 
tion. But  this  is  not  a  question  which  the  court  is  called 
upon  to  determine,  and  it  is  therefore  not  necessary  to 
proceed  further  into  the  consideration  of  it." 
Effect  at  •  Any  person  may  promote  this  criminal  suit   in  a  cause 

wit  for  incest,  0f  office,  all  people  having  an  interest  in  putting;  an  end 
rtifatte  *»nd "  *°  tb8*  which  is  a  public  scandal ;  and  if  in  the  course  of 
its  eridence.  the  evidence,  a  marriage  appears  or  is  proved,  though  all 
the  proceedings  are  in  paenam,  the  court  will  pronounce 
the  marriage  null  and  void  in  the  first  instance,  and  then 
sentence  the  parties  to  penance  (c).  But  in  a  criminal 
suit  of  this  kind,  instituted  under  circumstances  indicative 
of  vindictive  feelings,  sleeping  in  the  same  room,  (conduct 
which  the  parties  proceeded  against  had  been  allowed  to 
continue  without  complaint-  for  fourteen  years,)  though 
attended  by  other  facts  inducing  a  strong  presumption 
of  guilt,  was  not  held  sufficient  proof  of  the  offence  in 
Griffith!  v.  Reed  (d) ;  and  the  court,  requiring  most  strin- 
gent and  conclusive  evidence,  dismissed  the  suit  without 
costs. 

SECT.  4.—  Conditions  Precedent — Restrictions  as  to  De- 
scendants of  George  II. 
In  1717,  upon  a  question  referred  to  all  the  judges  by 
King  George  I.,  it  was  resolved  by  the  opinion  of  ten 
against  the  other  two,  that  the  education  and  care  of  all 
the  king's  grandchildren,  while  minors,  did  belong  of  right 
to  his  majesty  as  king  of  this  realm,  even  during  their 
father's  life.  But  they  all  agreed  that  the  care  and  ap- 
probation of  their  marriages,  when  grown  up,  belonged  to 
the  king  their  grandfather.     And  the  judges  have  more 


(c)   Burgtst  v.  BurgcM,  1  Con-      ami  C/tkk,  1  Curteis,  34. 
gist.  384;  Blacknore  v.  Bridcr,  (d)   1  Hagg.  195. 

2  Phill.  359  ;  (Weft  v,  Ramsdah 
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recently  concurred  in  opinion,  that  this  care  and  approba- 
tion extend  also  to  the  presumptive  heir  of  the  crown ; 
though  to  what  other  branches  of  the  royal  family  the 
same  did  extend  they  did  not  find  precisely  determined. 
The  most  frequent  instances  of  the  crown's  interposition 
go  no  farther  than  nephews  and  nieces ;  but  examples  are 
not  wanting  of  its  reaching  to  more  distant  collaterals. 
And  the  supposed  statute  of  6  Hen.  6,  which  prohibits 
the  marriage  of  a  queen  dowager  without  the  consent  of 
the  king,  assigns  this  reason  for  it  (e) :  "  because  the  dis- 
paragement of  the  queen  shall  give  greater  comfort  and 
example  to  other  ladies  of  estate,  who  are  of  the  blood 
royal,  more  lightly  to  disparage  themselves."  Therefore 
by  28  Hen.  8,  c.  18  (repealed,  among  other  statutes  of 
treasons,  by  1  Edw.  6,  c.  12),  it  was  made  high  treason 
for  any  man  to  contract  marriage  with  the  king's  children 
or  reputed  children,  his  sisters  or  aunts  ex  parte  pater n&, 
or  the  children  of  his  brethren  or  sisters ;  being  exactly 
the  same  degrees  to  which  precedence  is  allowed  by  the 
statute  31  Hen.  8,  c.  10"(/). 

In  the  twelfth  year  of  George  III.  (1772)  a  statute,  Royal  Mar- 
commonly  called  the  Royal  Marriage  Act,  was  passed.  ^Sj^ 
This  celebrated  act  owed  its  origin  to  the   displeasure  ,c' 

which  the  marriage  of  the  Duke  of  Cumberland  with 
Mrs.  Horton(^),  and  of  the  Duke  of  Gloucester  with 
the  Countess  Dowager  of  AValdegrave(A),  excited  in  the 
breast  of  their  royal  brother,  George  III.  (t).  It  is  in- 
tituled "  An  Act  for  the  better  Regulating  the  Future 
Marriages  of  the  Royal  Family,"  and  is  as  follows : 

"  Most  gracious  Sovereign, 

**  Whereas  your  majesty,  from  your  paternal  affec-  Preamble, 
tion  to  your  own  family,  and  from  your  royal  concern  for 
the  future  welfare  of  your  people,  and  the  honour  and 
dignity  of  your  crown,  was  graciously  pleased  to  recom- 
mend to  your  parliament  to  take  into  their  serious  con- 


(e)  The  occasion  of  this  sta- 
tute was  the  marriage  of  Cathe- 
rine, mother  to  Hen.  VI.,  with 
Owen  Tudor,  a  private  gentle- 
man.   See  1  Bl.  Com.  223. 

(/)  See  1  Bl.  Com.  225,  and 
the  authorities  there  cited. 

(g)  A  widow  lady,  daughter  to 
Lord  Irnham.  This  marriage 
took  place  in  1772. 

(A)  Natural  daughter  of  Sir 
Edward  Walpole,  brother  to  Sir 
Robert.     For  accounts  of  her 


beauty,  first  marriage,  grief  at 
her  husband's  death,  &c,  see 
Horace  Walpole'e  Correspond- 
ence. 

(*)  The  15th  volume  of  the 
Annual  Register  (pp.  91 — 94), 
from  which  this  extract  is  taken, 
contains  a  fair  summary  of  the 
arguments  and  opinions  for  and 
against  the  act.    See  also  a  pam- 

Shlet  by  Mr.  Dillon  on  the  Royal 
[arriage  Act. 
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sideration,  whether  it  might  not  be  wise  and  expedient  to 
supply  the  defect  of  the  Taws  now  in  being ;  and  by  some 
new  provision  more  effectually  to  guard  the  descendanta 
No  descendant  of  his  late  majesty  King  George  the  Second  (other  than 
of  his  late         the  issue  of  princesses  who  have  married,  or  may  here- 
r'^^foth       a^er  marry  into  foreign  families),  from  marrying  without 
than  the  lame    the  approbation  of  your  majesty,  your   heirs,   or  succes- 
of  pnocewM     sors,  first  had  and  obtained  ;  we  have  taken  this  weighty 
married,  or        matter  into  our  serious  consideration,  and,  being  sensible 
^.^Tnm        that  marriages  in  the  royal  family  are  of  the  highest  im- 
foreign  faml-     portance  to  the  state,  and  that  therefore  the  kings  of  this 
'""libf1  of  ^n-  rea^m  nave  ever  Deen  entrusted  with  the  care  and  appro- 
tracting  matri-  bation  thereof,  and   being  thoroughly  convinced  of  the 
mony  wi  thorn    wisdom  and  expediency  of  what  your  majesty  has  thought 
*J  £"!*?•      fit  to  recommend  upon  this  occasion,  we,  your  majeatys 
his  majesty,      most  dutiful  and  loyal  subjects,  the  lords    spiritual  and 
hU  heirs,  lie.,     temporal,  and  commons,  in  this  present  parliament  as- 
ST™t  seat*  Bem^led>  do  humbly  beseech  your  majesty  that  it  may  be 
declared  in        enacted :  and  be  it  enacted,  &c,  That  no  descendant  of 
council,  and       the  body  of  his  late  majesty  King  George  the   Second, 
"riT^nnril8    male  or  *"einaIe  (other  than  the  issue  of  princes  who  hare 
books.    Every   married  or  may  hereafter  marry  into  foreign   families)) 
marriage  of       ghall  be  capable  of  contracting  matrimony  without  the 
■cendarit  with-  Prev'ous  consent  of  his  majesty,  his  heirs  or  successors, 
out  such  con-     signified  under  the  great  seal,  and  declared  in  council 
sent,  shall  be      (which  consent,  to  preserve  the  memory  thereof,  is  hereby 
noli  and  void.    directea  to  be  set  out  in  the  licence  and  register  of  mar- 
riage, and  to  be  entered  in  the  books  of  the  privy  coun- 
cil) ;  and  that  every  marriage  or  matrimonial  contract  of 
any  such  descendant,  without  such  consent  first  had  and 
obtained,  shall  be  null  and  void  to  all  intents  and  purposes 
whatsoever." 
innMurde-  Sect,  2.  "  That  in  case  any  such  descendant  of  the 

pXinSiSrV1*0,  '  body  of  his  late  majesty  King  George  the  Second,  being 
ukT^.::!  :.'i've  the  age  of  twenty-five  years,  shall  persist  in  Iu»  ** 

J"™^'""  !'  ;"  resolution  to  contract  a  marriage  disapproved  of  or 

of  by  iii-  HiBjMt)-.  dissented  iVom  by  the  king,  his  heirs  or  successors ;  that 
Stwg--- ■  V- "','.■  I' ivo  then  such  descendant,  upon  giving  notice  to  the  king's 
™$v/ biubcm",  P^^y  council,  which  notice  is  hereby  directed  to  be  en- 
SStT '"■"Juid'"1'  tere^  1U  tbe  books  thereof,  may,  at  any  time  from  the  eX- 
"h"Ln '  :.i,v  he  piration  of  twelve  calendar  months  after  such  notice  given 
SftSTire'pre-  to  the  privy  council  as  aforesaid,  contract  such  marriage, 
Li.  m.- .'  ■  ■■ :  ;'":'  ''■"  ""  '"?r  marriage  with  the  person  before  proposed 
tti"Ji  i  ■■  i.  and  rejected  mav  lie  duly  solemnized,  without  tlie  previous 
boon  Ji"mu-ii"-  consent  of  his  majesty,  his  heirs  or  successors,  and  such 
the^'ai^'i'ipS?1  marriage  shall  be  good,  as  if  this  act  had  never  been 
Hon  ttienio.         made,  unless  both  houses  of  parliament  shall,  before  the 
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expiration  of  the  Baid  twelve  months,  expressly  declare 
their  disapprobation  of  such  intended  marriage." 

Sect.  3.  "  That  every  person  who  shall  knowingly  or  Penom  who  stall 
wilfully  presume  to  solemnize,  or  to  assist,  or  to  be  pre-  2^2E* 
sent  at  the  celebration  of  any  marriage  with  any  such  de-  JJSfmSXJ?  °f 
scendant,  or  at  his  or  her  making  any  matrimonial  con-  without  wash  con- 
tract, without  such    consent  as  aforesaid  first  had  and  viction  incur  the" 
obtained,  except  in  the  case  above  mentioned,  shall,  being  S^e^tSe  tf* 
duly  convicted  thereof,  incur  and  suffer  the  pains  and  Pwmaniw. 
penalties  ordained  and  provided  by  the  Statute  of  Provi- 
sion and  Premunire  made  in  the  sixteenth  year  of  the 
reign  of  Richard  the  Second  (J)." 

"  This  bill  was  opposed  with  extraordinary  vigour  in  Opposition  in 
both  houses.  New  motions  were  continually  made,  either  P" ^1Sfnt  to 
to  expunge  or  to  amend  those  that  were  thought  to  be  its 
most  exceptionable  parts ;  and  every  degree  of  parlia- 
mentary skill  was  used,  either  to  obstruct  its  progress, 
or  to  improve  its  form.  Notwithstanding  these  impedi- 
ments, it  was  carried  through  the  House  of  Lords  with 
wonderful  dispatch,  and,  though  it  was  brought  in  late  in 
February,  past  the  last  reading  on  the  third  of  March. 

"  In  tne  course  of  its  progress,  one  of  the  first  measures 
that  was  taken  was  to  demand  the  opinion  of  the  judges, 
how  far,  by  the  law  of  this  kingdom,  the  king  is  entrusted 
with  the  care  and  approbation  of  the  marriages  of  the  royal 
family.  The  opinion  returned  by  the  judges  was,  that  the 
care  and  approbation  of  the  marriages  of  the  children  and 
grandchildren  of  the  king,  and  the  presumptive  heir  to  the 
crown  (other  than  the  issue  of  foreign  families),  do  be- 
long to  the  kings  of  this  realm  ;  but  to  what  other  branch 
of  the  royal  family  such  care  and  approbation  do  extend, 
the  judges  did  not  find  precisely  determined. 

"  The  question  was  put  separately  upon  the  preamble 
and  most  of  the  clauses,  whether  each,  in  itself,  should  be 
left  totally  out ;  and  again,  upon  the  omission  of  particular 
parts,  and  for  amendments  to  others.  One  of  the  princi- 
pal amendments  proposed  was,  that  the  operative  powers 
of  the  crown  should  be  restrained  to  the  children  and 
grandchildren  of  the  reigning  king  and  the  presump- 
tive heir  to  the  crown ;  another  was,  that  the  restrictive 
limitation  of  age  should  be  placed  at  twenty-one,  instead 
of  twenty-five  years  of  age.  These  questions,  and  every 
other,  were  overruled  by  a  majority  of  considerably  more 
than  two  to  one ;  and,  at  the  third  reading,  the  bill  was 
carried,  without  any  amendment  by  a  still  greater  majority, 
the  number,  including  proxies,  amounting  on  the  one  side 

(J)  16  Ric.  2,  c.  5. 
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Opposition  in    to  ninety,  and  only  to  twenty-six  on  the  other.     It , 

P*v l^ut  to    however,  attended,  on  its  passage,  by  a  protest  of  great 

length  and  force,  signed  by  fourteen  lords,  and  by  another, 
not  so  long,  signed  by  six  lords  only. 

"  This  bill  met  with  a  still  greater  opposition  in  the 
House  of  Commons,  where  every  inch  of  the  ground  being 
also  disputed,  and  the  numbers  on  both  sides  more  nearly 
on  an  equality,  the  debates  were  longer  continued.  As 
the  opinion  01  the  judges  seemed  to  call  in  question  the 
legality  of  some  assertions  in  the  message,  which  were  not- 
withstanding repeated  and  acknowledged  in  the  preamble 
to  the  bill,  and  it  was  said,  that  the  manner  in  which  the 
bill  was  hurried  looked  as  if  it  was  intended  to  take  an  ad- 
vantage of  the  absence  of  the  gentlemen  of  the  law,  who 
were  mostly  engaged  on  the  circuits,  it  was  therefore 
moved  to  have  the  journals  of  the  Lords  inspected,  that  the 
House  might  receive  the  best  information  that  it  could  in 
that  respect.  This  being  agreed  to,  a  motion  was  made 
that  the  bill  might  be  printed,  that  the  House  might  have 
it  in  the  most  exact  manner  for  their  consideration ;  this 
was  refused  by  administration,  who  said  the  bill  was  so 
short,  that  every  member  might  have  time  to  read  it 
before  the  second  reading  came  on  in  the  House;  this 
refusal,  in  a  matter  of  such  a  magnitude,  and  so  remote 
in  its  consequences,  was  represented  as  very  indecent,  if 
not  unfair ;  tne  question  being  however  put,  it  was  rejected 
by  a  great  majority,  the  numbers  being  193  against,  to  109, 
who  supported  the  motion. 

<c  Notwithstanding  the  issue  of  this  first  essay  of  strength, 
every  part  of  the  bill  continued  to  be  controverted  and 
debated  with  the  greatest  vigour.  The  House  was  gene- 
rally pretty  full,  and  sat  always  very  late.  The  greatest 
numbers,  and  the  closest  division,  that  appeared  upon  any 
question,  was  upon  a  motion  for  omitting  those  words  in 
the  preamble,  which  acknowledge  and  confirm  the  prero- 
gative  asserted  by  the  crown  in  the  message.  Upon  this 
division,  the  numbers  were  164  for,  and  200  against  the 
motion. 
Arguments  for  "  The  arguments  on  this  question  turned  principally 
the  bill.  upon  historical  facts,  our  general  jurisprudence,  the  opinion 

oi  ten  judges  in  the  year  1717,  and  the  late  opinion  of  the 
judges  in  the  House  of  Lords.  It  was  said  on  one  side, 
that  our  kings  always  possessed  this  prerogative,  and  that 
the  foundation  of  the  king's  right  to  the  care  and  approba- 
tion of  the  marriages  of  the  royal  family,  was  their  import- 
ance to  the  state.  The  exercise  of  this  prerogative  was 
shown  in  a  variety  of  historical  instances,  wherein  our 
kings  had  treated  with  foreign  princes  for  intermarriages, 
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had  granted  powers  by  commission  to  treat  of  the  marriage 
of  persons  in  their  family  with  foreign  princes,  and  wherein 
different  branches  of  the  royal  family  had  obtained  the 
king's  licence  to  marry.  They  also  brought  instances  in 
which  the  king  had  compelled  noblemen  to  marry  his 
daughters ;  others,  in  which  he  had  confined  the  persons 
of  those  who  had  married  without  his  consent,  and  where 
the  Star  Chamber  had  fined  persons  who  were  privy  to  such 
marriages. 

"  They  said,  that  the  opinion  of  ten  judges,  in  the  year 
1717,  was  a  confirmation  of  the  legality  of  this  prerogative, 
which  admitted  the  king's  right  to  the  care  of  the  marriage 
and  education  of  the  children  of  the  royal  family ;  and  that 
the  late  opinion  acknowledges  that  the  king  had  the  care 
of  the  royal  children  and  grandchildren  and  the  presump- 
tive heir  to  the  crown,  but  could  not  tell  to  what  other 
branches  it  extended ;  and  that  this  opinion  plainly  showed 
the  prerogative  of  the  crown,  though  the  extent  of  it  was 
not  clear. 

"  On  the  other  side  it  was  insisted,  that  this  prerogative,  Arguments 
in  the  extent  it  was  now  claimed,  was  not  known  to  the  fKi111*4  ^ 
constitution,  was  not  founded  in  law,  was  not  supported  by 
the  opinions  of  the  judges,  nor  warranted  by  history. 
That,  if  it  had  been  originally  a  part  of  the  constitution,  it 
must,  in  its  natural  consequences,  have  long  since  become 
the  object  of  half  our  statute  laws,  and  the  subject  of  the 
greater  part  of  our  history.  That,  on  the  contrary,  till 
the  present  time,  this  prerogative  was  unheard  of  in 
English  jurisprudence ;  that  there  was  no  remedy  in  law 
appertaining  to  such  pretended  right  in  the  crown,  nor 
any  court  of  law  in  which  a  prosecution  could  be  carried 
on  for  such  pretended  offences ;  as  therefore  there  could  be 
no  right  without  a  remedy,  it  was  evident  that  this  prero- 
gative never  had  any  existence.  That  the  act  which  regu- 
lated other  marriages,  expressly  excepted  the  royal  family; 
and  it  is  well  known  that  the  common  law,  until  that 
period,  left  all  men  to  their  natural  liberty :  had  it  been 
otherwise, 'had  any  provision  been  made,  or  had  the 
paternal  authority,  exercised  in  Rome,  been  a  part  of  our 
constitution,  such  a  statute  would  have  been  absurd  and 
ridiculous,  because  useless  and  unnecessary. 

"  As  to  the  instances  brought  from  history,  some  of 
them,  if  they  proved  any  thing,  proved  much  more  than 
was  intended,  and  what  every  body  knew  before,  that  in 
.  arbitrary  times  some  of  our  kings  made  an  illegal  and  un- 
justifiable use  of  their  power ;  that,  with  respect  to  the 
others,  some  of  them  were  not  in  point,  and  the  remainder 
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Argument*       were  misstated ;  that  in  most  of  them,  the  king's  inter- 
igainst  the       ference  being  considered  as  a  particular  mark  of  honour, 

and  generally  attended  with  advantage,  it  was  no  wonder 
they  should  be  submitted  to  ;  and  that  as  to  the  fines  and 
punishments  mentioned,  some  of  them  were  for  other 
offences,  and  not  for  marriage ;  and  the  others  were  by 
arbitrary  power,  and  not  by  law,  which  was  evident  from 
there  being  no  legal  record  of  any  one  of  them. 

"  That  as  to  the  opinion  of  the  judges  in  1717,  it  was 
not  only  extrajudicially  obtained,  but  their  deliberations 
were  carried  on  with  so  much  secrecy,  and  the  whole  con- 
ducted in  such  a  manner,  as  leaves  room  for  the  most 
unfavourable .  suspicions ;  but  that  however  they  carried 
this  right  no  farther  than  the  children,  and  the  late 
opinion  only  a  degree  farther ;  and  that  the  last  declare 
expressly  that  they  find  no  authority  for  extending  it 
farther. 

"  Much  stress  was    laid    upon  the    dangerous  conse- 
quences of  this  bill  with  respect  to  posterity.     It  was  sup- 
posed that  there  were  30,000  persons  in  tne  kingdom  at 
present,  who  had  some  of  the  blood  royal  in  their  veins, 
some  of  whom  were  known  to  be  in  the  lowest  conditions 
of  life  ;  that  it  may  therefore  be  naturally  expected,  that, 
in  a  very  few  ages,  every  family  of  property  in  the  kingdom 
will,  in  consequence  of  intermarriages,  become  in  a  state 
of  wardship  to  the  crown  ;  more  especially,  as  the  boasted 
opinion  of  the  year  1717,  on  which  so  much  stress  was 
laid  at  present,  supposes  that  the  care,  and  approbation  of 
the  marriage  includes  the  education  and  custody  of  the 
person  ;  and  this  matter  was  the  more  alarming,  as  this 
principle  of  the  opinion  had  been  frequently  supported  in 
the  course  of  these  debates.     It  was  therefore  frequently 
urged  with  great  earnestness  in    both  Houses,  that,  to 
prevent  this  obnoxious  effect,  the  strong  prerogative,  now 
claimed  and  given  to  the  crown,  should  be  limited  to  the 
reign  of  his  present  majesty  ;  or,  if  it  was  determined  to 
make  it  perpetual  with  respect  to  the  royal  family,  to 
confine  it  within  its  natural  bounds,  and  not  to  suffer  it  to 
extend  beyond  those  who  stood  within  a  certain  degree  of 
the  throne.  Several  motions  were  accordingly  made,  which 
tended  only  to  remedy  this  particular  part  of  the  bill ;  but 
which  met  with  the  same  success  as  all  the  others. 

"  The  subsequent  divisions  upon  this  bill  were  less 
numerous,  and  the  majorities  greater.  The  debates  were 
not  however  intermitted ;  every  sentence,  and  almost  every 
particle  it  contained,  became  a  subject  of  discussion.  Upon 
the  last  reading,  after  a  considerable  debate,  in  which 
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many  of  those  arguments  that  were  already  exhausted  were 
again  repeated,  the  numbers,  upon  the  final  division,  were 
115  against,  and  165  for  passing  the  bill.  Some  trifling 
alterations  it  met  with,  which  neither  changed  its  nature 
nor  substance,  made  it  necessary  to  send  it  back  to 
the  lords,  where  they  were  agreed  to  without  any  diffi- 
culty." 

An  attempt  was  made  to  evade  the  provisions  of  this  Marriage  of 
act  by  His  Koyal  Highness  the  Duke  of  Sussex,  one  of  ^e  duke  of 
the  children  of  George  III.     His  Royal  Highness  con-    UMex' 
tracted   a    marriage  with   the    Lady  Augusta  Murray, 
daughter  of  the  Earl  of  Dunmore,  which  before  the  pass- 
ing of  this  statute  would  have  been  unquestionably  valid. 
George  III.  caused  a  suit  to  be  instituted  in  the  proper 
Ecclesiastical   Court  for    the    purpose    of   obtaining  a 
sentence  declaratory  of  the  nullity  of  this  marriage.     The 
following  account  of  the  proceedings  is  taken  from  a  note 
to  the  case  of  Nokes  v.  Milward,  printed  by  Dr.  Addams 
in  his  Reports  (A) : 

"  Heseltine  v.  Lady  Augusta  Murray. — This  was  a 
suit  brought  by  letters  of  request  from  the  judge  of  the 
Consistory  Court  of  London,  in  virtue  of  which,  Hesel- 
tine, the  ting's  proctor,  prayed  a  citation,  on  the  20th  of 
January,  1794,  against  Lady  Augusta  Murray,  in  a  cause 
of  nullity  of  mamage. 

"  An  appearance  having  been  given  for  the  party  cited, 
a  libel  was  afterwards  brought  in,  and  admitted,  pleading 
the  statute  of  12  Geo.  3,  c.  11,  rendering  any  descendant 
of  the  body  of  King  George  II.  incapable  of  contracting 
marriage,  under  the  age  of  twenty-five,  without  the  royal 
consent  declared  in  council,  and  pleading  the  birth  and 
descent  of  Prince  Augustus  Frederic  (now  Duke  of 
Sussex),  and  that  no  royal  consent  had  been  given  to  his 
marriage  :  and  further  pleading,  that,  on  the  4th  of  April, 
1793,  Prince  Augustus  Frederic  being  under  twenty-one 
years  of  age,  a  marriage,  or  rather  a  show  or  effigy  of 
marriage,  was  in  fact  had  or  solemnized,  or  pretended  so 
to  be  had  or  solemnized,  in  the  house  of  Lady  Dunmore, 
at  Rome,  (but  by  whom  the  party  proponent  was  unable 
to  set  forth,)  between  the  Prince  and  Lady  Augusta  ;  that 
they  shortly  after  came  to  England,  and,  on  the  4th  of 
December,  1793,  were  married  by  banns  in  the  parish 
church  of  St.  George,  Hanover  Square ;  and  that  both 
the  marriages  were  void  for  want  of  the  royal  consent,  by 
virtue  of  the  statute  aforesaid. 

(*)  2  Add.  390. 
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Marriage  of  "  Two  exhibits  were  pleaded,  viz.  an  extract  from  the 

ftlfJ?^6  °*      baptismal  register  of  his  Royal  Highness,  and  an  extract 
""""*  from  the  marriage  register   of  St.  George's,    Hanover 

Square. 

"  The  law  of  Rome,  or  the  validity  or  invalidity  of  the 
marriage  by  that  law,  was  in  no  manner  whatever  pleaded 
in  the  cause.  The  libel  was  settled  by  the  present  Lord 
Stowell  (then  Sir  William  Scott,  king's  advocate). 

"  Lady  Augusta's  proctor  declared  that  he  confessed 
the  stat.  12  Geo.  3  to  be  a  public  act;  and  also  con- 
fessed the  two  marriages  pleaded  in  the  libel ;  but  other- 
wise contested  suit  .negatively. 

"  There  was  no  direct  proof  of  the  marriage  at  Rome; 
but  Lady  Dunmore  deposed  that  she  believed  (because  she 
was  so  assured  by  her  daughter  Lady  Augusta,  and  also 
by  a  letter  from  the  Prince)  that  they  were  married  in  her, 
Lady  Dunmore's,  house  at  Rome,  by  a  clergyman  of  the 
Church  of  England  in  lull  orders. 

"  Extract  from  the  interlocutory,  pronounced  by  Sir 
William  Wynne  (dean  of  the  Arches),  14th  July,  1794. 

"  '  And  the  judge  did  also  pronounce,  decree  and  declare, 
that  in  respect  to  the  fact  of  marriage,  or  rather  show  or 
effigy  of  marriage,  pleaded  in  the  said  libel  to  have  been 
had  or  solemnized,  or  pretended  to  have  been  had  or 
solemnized  at  the  house  of  the  Right  Hon.  Charlotte 
Countess  of  Dunmore,  in  the  city  of  Rome,  on  the  4th  day 
of  April,  1793,  there  is  not  sufficient  proof  by  witnesses, 
that  any  such  fact  of  marriage,  or  rather  show  or  effigy  of 
a  marriage,  was  in  any  manner  had  or  solemnized  at  the 
said  city  of  Rome  between  his  said  Royal  Highness  Prince 
Augustus  Frederic  and  the  Right  Hon.  Lady  Augusta 
Murray,  spinster,  the  party  cited  in  the  cause ;  but  that  if 
any  such  marriage,  or  rather  show  or  effigy  of  a  marriape, 
was  in  fact  had  or  solemnized  at  the  said  city  of  Home 
between  the  said  parties,  the  said  pretended  marriage  was 
and  is  absolutely  null  and  void  to  all  intents  and  purposes 
in  law  whatsoever' "(/). 

Nevertheless,  in  the  year  1831,  Sir  Augustus  D'Este,  one 
of  the  children  of  the  marriage  thus  declared  invalid,  having 
obtained  an  opinion  from  two  learned  counsel  (Dr.  Lush- 
ington  and  Mr.  G.  Richards)  that  the  marriage  contracted 
at  Rome  was  valid,  on  the  ground  that  it  had  been  solem- 
nized bond  fide  out  of  Great  Britain,  and  beyond  the 

(V)  The  sentences  in  Fust  and  similar  form,  mutatis  mutandis, 

Bowerman  (Arches,    Delegates,  and  for  similar  reasons.    For  the 

1789),    and    Watson    v.    Fare-  last  of  these  cases,  see  1  Phill. 

mouth  (Arches,  1811),  were  in  a  pp.  365 — 357. 
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limits  of  British  jurisdiction,  and  having  published  this 
opinion  with  other  papers  elucidating  his  claim  to  legiti- 
macy, the  government  of  that  day  thought  proper  to  sub- 
mit the  whole  case  to  the  law  officers  of  the  crown.  Upon 
which  case  the  king's  advocate,  attorney  and  solicitor- 
general  delivered  an  opinion  corroborative  of  the  judgment 
of  Sir  W.  Wynne  (m). 

The  statute  3  &  4  Vict.  c.  52,  commonly  called  the  3  &  4  Vict. 
Regency  Act,  provided  that  on  demise  of  her  Majesty,  in  c-  62- 
case  there  shall  be  issue  of  her  Majesty  who  shall  become  TteRsgracy 
king  or  queen  under  eighteen  years  of  age,  his  royal  high- 
ness Prince  Albert  shall  be  appointed  guardian  of  such 
issue,  and  empowered  to  exercise  royal  authority,  under 
the  title  of  Regent  of  the  United  Kingdom,  and  further 
enacted  as  follows : — 

Sect.  4.  "  That  it  shall  not  be  lawful  for  the  king  or  The  kiog  or 
queen  of  this  realm,  for  whom  a  regent  is  hereby  appointed,  qneen  not  to 
to  intermarry  before  his  or  her  age  of  eighteen  years,  with  {he^tf  18 
any  person  whomsoever,  without  the  consent  in  writing  of  without  con-' 
the  regent,  and  the  assent  of  both  houses  of  parliament,  *«nt  °*  the 
previously  obtained :    and  every  marriage  without  such  2£nt tfpar- 
consent,  and  such  assent  of  the  two  houses  of  parliament,  liament. 
shall  be  null  and  void  to  all  intents  and  purposes:  and 
every  person  who   shall  be  acting,   aiding,  abetting  or  Abetting  such 
concerned  in  obtaining,  procuring  or  bringing  about  any  marriage,  high 
such  marriage,  and  the  person  who  shall  be  so  married  to  tpea8011, 
such  king  or  queen  under  the  age  of  eighteen  years,  shall 
be  guilty  of  high  treason,  and  suffer  and  forfeit  as  in  cases 
of  high  treason." 

In  1871  the  Queen  gave  her  consent  to  the  marriage  of  Marriage  of 
the  Princess  Royal  Louise  to  the  Marquis  of  Lome,  eldest  j^,,]^1"*88 
son  of  the  Duke  of  Argyll.     This  is  the  first  instance  of  a 
marriage  between  "  the  descendant  of  the  body  of  his  late 
Majesty  King  George  the  Second"  and  a  subject  of  the 
crown,  since  the  Royal  Marriage  Act. 

(to)  See  Law  Magazine,  vol.  vii.  pp.  176,  432. 
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Sect.  5. — Marriage  by  Banns — Publication. 

Bums,  what         Banns  is  a  Saxon  word,  and  signifies  a  proclamation. 

In  Fellowes  v.  Scott  (m),  Sir  J.  Nicholl  said,  "  The 
intention  of  the  publication  of  banns  is  to  make  known 
that  a  marriage  is  about  to  take  place  between  the  indi- 
vidual parties;  if,  therefore,  the  publication  is  such  as 
not  to  designate,  but  to  conceal,  the  parties,  it  is  no 
publication. 

It  has  always  been  the  mind  of  the  church  that  public 
notice  should  be  given  of  the  intention  of  its  members  to 
enter  into  the  marriage  contract. 

By  an  old  constitution  of  the  English  Church  it  was 
Proclamation,    ordered  that  "  Whilst  the  marriage  is  contracting,  the 

ministers  shall  inquire  of  the  people  by  three  public  banns, 
concerning  the  freedom  of  the  parties  from  all  lawful  im- 
pediments. And  if  any  minister  shall  do  otherwise,  he 
shall  be  suspended  for  three  years''^).  And  by  the 
rubric  it  is  provided  that  "  The  curate  shall  say  after  the 
accustomed  manner : 

"  /  publish  the  banns  of  marriage  between  M.  of 

and  N  of .  If  any  of  you  know  cause  or  just  impedi- 
ment why  these  two  persons  should  not  be  joined  together 
in  holy  matrimony,  ye  are  to  declare  it  This  is  the  Jirst 
[second  or  third]  time  of  asking." 

And  the  rubric  directs  that  where  the  parties  dwell  in 
divers  parishes,  the  curate  of  the  one  parish  shall  not 
marry  them  without  a  certificate  that  the  banns  have  been 
thrice  asked  from  the  curate  in  the  other  parish. 

The  following  judgment  by  Lord  Stowell — though  given 
while  Lord  Hardwicke's  Act  (26  Geo.  2,  c.  33)  was  in 
force — contains  a  valuable  exposition  of  the  general  prin- 
ciples of  law  applicable  to  banns. 
The  object  and      "  According,"  he  says,  "  to  the  provisions  of  the  Mar- 
principles  of     riage  Act,  marriage,  except  in  the  case  of  licence,  is  to  be 

the  publication  performe(j  by  proclamation  of  banns,  which  is  to  designate 
of  banns  under  K      .    ,.   .  n  J^.         -,  ,         ./       .    .,  r  ± 

26  Geo.  2,  c.  38.  the  individual,  m  order  to  awaken  the  vigilance  ot  parents 

and  guardians,  and  to  give  them  an  opportunity  of  pro- 
tecting their  rights.  It  therefore  requires  that  a  true  name 
should  be  given  to  them,  evidently  considering  that  a  name 
assumed  for  the  occasion  is  a  name  that  will  not  answer  the 
purposes  of  the  provisions. 

"  Accordingly,  the  court  has  conceived  itself  to  be  car- 
rying the  intention  of  the  law  into  effect  where  it  has 
annulled  marriages  where  a  false  name  has  been  inserted 
in  the  banns,  though  no  fraud  were  intended,  upon  the 

(m)  2  Phill.  Rep.  240.  (n)  Reynolds,  Lind.  271. 
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ground  that  such  proclamation  was  no  proclamation  re- 
ferring to  that  marriage,  but  to  another  transaction;  the 
marriage  therefore  was  without  proclamation  of  banns, 
and  consequently  illegal.  There  was  a  fraud,  a  want  of 
fidelity  and  truth  in  the  application  of  the  banns  to  the 
marriage,  though  there  might  be  no  fraud  in  the  original 
intention.  It  is  therefore  clear  that  if  there  is  a  true  name, 
that  true  name  must  be  used;  it  may  be  a  name  less 
notorious  to  the  world  than  some  name  which  the  party 
has  thought  fit  to  assume,  but  it  is  not  less  the  true  name 
on  that  account ;  it  is  the  name  which  it  is  presumed  rela- 
tions, parents,  and  guardians  are  the  best  acquainted  with, 
and  therefore  the  name  which  ought  to  be  applied  upon 
such  an  occasion,  provided  the  party  is  possessed  of  such 
a  name"(o). 

"  It  is  sufficient  for  me  to  state  the  following  positions 
as  composing  clear  and  settled  facts  of  the  matrimonial 
law  of  this  country,  built  as  that  law  is  on  two  founda- 
tions,— the  ancient  canon  law  and  modern  statutes :  that 
banns  or  proclamation  of  intended  marriage  must  be  thrice 
published  in  the  church  or  churches  of  the  parish  or 
parishes  where  the  parties  dwell,  and  in  one  of  which 
the  marriage  is  to  be  celebrated ;  that  these  banns,  being 
notifications  of  the  intended  marriage,  must  indicate  the 
parties  by  the  description  of  their  names  and  parish  resi- 
dence. That  the  law  derived,  as  I  have  described,  from 
two  sources,  does  in  terms  or  in  effect  require  those  two 
particulars,  but  under  different  sanctions.  A  false  de- 
scription of  residence  is,  by  a  particular  clause  of  the 
modern  Marriage  Act,  rendered  a  mere  impedimentum 
impeditivum,  imposing  on  the  clergyman,  if  the  fact  be 
known  to  him,  the  duty  of  not  proceeding  with  the  mar- 
riage, but  not  invalidating  the  ceremony  if  once  performed. 

"  The  publication  of  false  names  is  different,  though 
no  such  difference  is  marked  in  that  statute ;  it  forms  an 
impedimentum  dirimens,  invalidating  the  marriage  in  toto  ; 
and  this  arising  from  the  very  nature  of  the  thing,  and  the 
intent  and  use  of  the  publication"  (p). 

"  The  court  has  had  occasion  to  observe  that  it  may  in  The  case  of 
some  cases  be  difficult  to  say  what  are  the  true  names,  *W«gfcunate 
particularly  in  the  case  of  illegitimate  children.      They  c        "" 
nave  no  proper  surname  but  what  they  acquire  by  repute ; 

(o)  Lord  Stowell,  in  Wakefield  v.  Tomkins,  2  Consist.  146.    See 

v.  Wakefield,  1  Consist  401 ;  Cope  also  Wilson  v.  Brockley,  1  Phil!. 

v.  Burty  1  Consist  438.  147,  as  to  names  of  reputation 

(p)  Lord  Stowell,  in  Sullivan  superseding  names  of  baptism. 
\.  Sullivan,  2  Consist  253;  Pouget 

P.     VOL.  I.  3  C 
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The  cue  of 
illegitimate 
children. 


All  baptismal 
names  in  strict- 
ness should  be 
Bet  forth. 


Variation  of 
the  names  of 
parties  may 
be— 1.  Total; 
2.  Partial. 
Their  different 
effects. 


though  it  is  a  well-known  practice,  which  obtains  in  tombs 
instances,  to  give  them  the  surname  of"  their  mother,  wtae 
children  they  certainly  are,  whoever  be  their  father.  How- 
ever, if  they  are  much  tossed  about  the  -world  in  a  gie* 
variety  of  obscure  fortunes,  as  such  persona  frequently  are, 
it  may  be  difficult  to  say  for  certain  what  name  they  hare 
permanently  acquired,  as  was  the  case  in  FPakefidd** 
fVakefield(q).  In  general  it  may  be  said,  that  when 
there  is  a  name  of  baptism,  and  a  native  surname,  thos 
are  the  true  names,  unless  they  have  been  overridden  by  Ae 
use  of  other  names  assumed,  and  general! y  accredited"  (r> 

"  In  strictness,  all  parts  of  a  baptismal  name  should  be 
set  forth  as  composing  altogether  the  name  and  legal  de- 
scription of  the  party.     At  common  law  they  are  all  set 
fortn,  and  if  any  part  is  omitted,  it  is  a  ground  for  a  pies 
in  abatement.     In  proclamation  of  banns  it  is  also  higUj 
proper  that  they  should  be  enumerated ;  at  the  same  time 
it  cannot  be  said  that  in  all  cases  it  is  absolutely  and 
essentially  necessary,  and  that  the  publication  must*  cat 
account  of  such  omission  alone,  in  all  cases  be  invalidated* 
when  there  was  no  fraud  intended,  nor  any   decepfea* 
practised ;  and  where  the  suppression  was  only  a  dormant 
name,  which  had  not  been  generally  used,  it  might  be  too 
much  to  hold  that  a  perfectly  honourable  ^marriage  ehodd 
be  invalidated  by  such  omission.     The  case  might  be  pot 
also,  that  one  party  had  wilfully  suppressed  a  donnao' 
name  not  known  to  the  other,  for  the  purpose  of  reserving 
a  plea  for  invalidating  the  marriage  at  a  niture  time:  thai 
would  be  an  effect  which  the  law  would  be  unwilling  to 
give  to  an  omission  so  practised.     Where,  however,  there 
is  fraud  intended,  and  where  the  omission  is  not  casual, 
but  intentional,  and  made  a  principal  part  of  the  machinery 
of  fraud,  the  court  would  be  bound  to  enforce  the  most 
literal  interpretation,  for  the  purpose  of  supporting  the 
true  spirit  of  the  act"  (s). 

"  Variations  of  the  names  of  parties  sometimes  occur  in 
banns.  If  they  are  total,  the  rule  of  law  respecting  them 
cannot  be  doubtful.  It  never  can  be  contended  that  such 
names  can  be  deemed  true  designations;  nor  could  one 
have  supposed  that  such  names  could  have  been  used  but 
for  the  purposes  of  gross  fraud,  if  the  case  of  Mather 
against  Neigh  had  not  occurred,  in  which  the  woman,  from 
a  mere  idle  and  romantic  frolic,  insisted  on  having  her 


(q)  Sullivan    v.    Sullivan,    1 
Consist.  254. 
(r)  Ibid. 
(*)   Povget    v.     TomJcin8}     2 


Consist.  143,  per  Lord  Stowell; 
see  also  Wyatv.  Henry,  2  Consist 
220 ;  Green  v.  Dalton,  1  Add.  289 ; 
2  Phill.  102  and  238. 
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€c  banns  put  up  in  the  name  of  Wright,  to  which  she  had 
no  sort  of  pretension.  Such  a  pretension,  whether  fraudu- 
lently intended  or  not,  operates  as  a  fraud,  and  is  there- 
fore held  to  invalidate  a  marriage"  (f  ). 

€t  But  besides  total  variations,  there  may  be  partial  va-  Partial  vari*- 
r rations,  of  different  degrees,  from  different  causes,  and  t*011- 
with  different  effects.  The  court  is  certainly  not  to  en- 
courage a  dangerous  laxity,  neither  is  it  to  disturb  honest 
marriages  by  a  pedantic  strictness.  Variations  may  con- 
j  gist  in  the  alteration  of  a  letter,  as  it  did  in  Dobbyns  for 
,  Dobbyn ;  in  more  than  one,  as  Widdowcroft  for  Meddow- 
,  croft ;  in  the  suppression  of  a  name  where  there  are  more 
t  than  two,  as  William  Pouget ;  in  the  addition  of  a  name 
where  there  are  only  two  known,  as  in  the  present  case ; 
and  in  those  of  Heffer  v.  Heffer,  Tree  v.  Quin,  Dobbyn 
v.  Comeck.  Such  varieties  may  arise  not  only  from 
fraud,  but  from  negligence,  accident,  error  from  unsettled 
authography,  or  other  causes  consistent  with  honesty  of 
purpose.  They  may  disguise  the  name  and  confound  the 
identity  nearly  as  much  as  a  total  variation  would  do,  in 
which  case  the  variation  is  for  the  very  same  reason  fatal, 
from  whatever  cause  it  arises.  Where  it  does  not  so  mani- 
festly deceive,  it  is  open  to  explanation,  if  it  can  be  given. 
If  the  explanation  offered  implies  fraud,  that  fraud  will 
decide  any  doubt  concerning  the  sufficiency  of  the  name  to 
disguise  the  party.  The  court  will  certainly  hold  against 
the  party  that  what  he  intended  to  be  sufficient  to  disguise 
the  names  shall  be  so  considered  at  least  as  against  Trim. 
He  can  have  no  right  to  complain  that  too  strong  an  effect 
is  given  to  his  act,  when  he  himself  intended  it  should 
produce  that  effect.  But  if  the  explanation  refers  itself  to 
causes  perfectly  innocent,  and  if  it  be  supported  by  credible 
testimony,  overcoming  all  the  objections  that  may  be  ap- 
plied against  its  truth,  the  court  will  decide  for  the  ex- 
planation, and  against  the  sufficiency  of  the  variation  to 
operate  as  a  disguise  where  no  such  effect  was  intended. 

"  If  the  explanation  should  leave  the  matter  doubtful, 
then  evidence  of  general  fraud  may  be  let  in  to  decide 
what  is  left  undecided  on  the  explanation.  But  the  only 
falsehood  that  can  be  shown,  in  the  first  place,  is  the  false- 
hood, at  least  the  insufficiency,  of  the  explanation  itself; 
for  till  that  falsehood  or  insufficiency  is  shown  there  is  no 
admission  for  evidence  of  any  matter  besides"  (m). 

(f)  See,  however,  Lord  Stowell's  Consist  254 ;  per  Lord  Stowell ; 
decision  in  Motyhew  v.  Mayhew^  see  also  Wilkinson  v.  Brockley,  1 
2  Phill.  13.  Phill.  147. 

(u)  Sullivan   v.   Sullivan,    2 

3C2 
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PtrtuJ  rtziA-        The  foregoing  cases  apply  solely  to  such  marriages  u 
lion.  were  contracted  under  the  provisions  of  26  Geo.  2,  c.  33. 

This  statute  governs  marriages  which  were  solemniz&i 
before  the  1st  of  September,  1822,  when  it  was  repealed 
by  3  Geo.  4,  c.  75 ;  the  duration  of  the  latter  act  did 
not  exceed  one  year,  when  4  Geo.  4,  c.  76,  the  present 
Marriage  Act,  repealed  all  prior  statutes  relating  to  mar- 
riage^. An  excellent  commentary  on  the  changes  in- 
troduced by  these  latter  acta  into  the  original  Marriage 
Act  oi  Geo.  II.,  is  to  be  found  in  the  judgment  of  Sir  H. 
Jcnner  in  Wright  v.  EIv>ood{w),  and  particularly  upon 
the  subject  of  banns.  From  this  judgment  (which  con- 
firmed the  decision  of  the  Consistory  Court  of  London) 
the  following  extract  is  taken.  The  real  question  before 
the  court  was  the  validity  of  a  marriage  preceded  by  no 
publication  of  banns,  but  de  facto  solemnized  in  church. 
Marriage  with-  "  Now,  it  has  been  maintained,"  said  the  learned  judge, 
ootpnblication  n  tnat  tne  pUDUcation  of  banns  of  a  woman  who  is  already 
°  married  and  whose  husband  is  alive,  is  a  mere  nullity* 

that  it  is  not  properly  an  undue  publication  of  banns,  but 
it  is  no  publication  at  all,  and  that  it  would  be  contrary 
to  the  policy  of  the  law  if  the  court  were  to  uphold  ft  mar- 
riage not  preceded  by  any  publication  of  banns,  nor  by  a 
licence;  and  it  has  been  also  stated  that  such  was  the 
case,  even  before  the  passing  of  the  first  Marriage  Act,  2b 
Geo.  2,  c  33,  in  1754.  But  I  confess  I  do  not  feci  very 
strongly  the  force  of  that  argument :  for,  as  far  as  I  can 
understand  the  principle  upon  which  marriages  are  insiic 
null  and  void,  on  these  grounds,  under  the  act,  it  is  that 
where  false  names  are  used  intentionally,  with  a  view  of 
deceiving  the  public,  it  is  no  publication  at  all.  So  that 
in  the  case  of  the  publication  of  false  names,  the  publica- 
tion is  a  mere  nullity.  In  Pouget'v.  Tomkins  (a-),  i^r" 
Stowell  said:  '  The  clear  intention  of  the  act  is,  that  the 
true  names  of  the  parties  should  he  published,  and  if  they 
are  not  so  published,  it  is  no  publication :  no  notice  is 
given,  and  no  opportunity  is  afforded  to  any  one  to  allege 
an  impediment.  It  has  been  constantly  held,  therefore, 
since  the  case  of  Early  v.  Stevens,' — which  was  in  1785, 
and  I  believe  the  earliest  case  under  the  Marriage  Act,— 
'  that  a  publication  in  false  names  is  no  publication.'  Aud 
on  no  other  principle  could  such  a  casehnve  been  brought 
under  the  provisions  of  that  act,  where  the  terms  made 

(p)  See  note  to  Farqvarttm  v,      277. 
Farquanon,  2  Add.  94 ;  3  Add.  (u)  1  Curteia,  CG9. 

282,  and  King  v.Santom,  3  Add.         (x)  2  Cook.  Hep.  146. 
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*c  use  of,  are, c  without  publication  of  banns ;'  it  does  not 
speak  of  '  undue  publication ;'  but  that  statute  required 
that  a  marriage  should  be  preceded  by  publication  of 
banns,  or  by  licence.  It  seems  to  me,  that  a  marriage  was 
void  under  that  statute  only  where  there  had  been  no  pub- 
lication — undue  publication  was  not  sufficient,  unless  it 
amounted  to  the  absence  of  all  publication. 

**  This  was  the  state  of  the  law  under  the  26  Geo.  2,  Banns  before 
c.  33.     Before  that  statute,  marriages,  without  publication  act 
of  banns  or  any  religious  ceremony ,— contracts  per  verba 
de  prasenti, — might  be  good  and  valid,  though  irregular : 
the  parties  and  the  minister  might  be  liable  to  punishment, 
but  the  vinculum  matrimonii  was  not  affected.     After  the 
passing  of  the  act  26  Geo.  2,  c.  33,  marriages  were  placed  Banns  since 
i  on  a  different  footing  as  to  banns  and  licences;  a  certain  26 Geo. 2, c. 33. 

i  degree  of  regularity  was  essential  to  the  validity  of  the 

i  marriage  contract,  and  marriages  not  preceded  by  banns 

i  or  licence  were  null  and  void.    In  that  act,  however,  there 

was  no  provision  for  the  protection  of  innocent  parties,  and 
i  many  cases  are  in  the  recollection  of  the  court  in  which  it 

f  had  produced  very  injurious  consequences.     Parties  even 

t  guilty  of  actual  fraud  have  obtained  a  separation  without 

,  the  possibility  of  doing  justice  to  the  party  not  cognizant 

t  of  the  fraud. 

"  This  state  of  things  continued  many  years,  but  at 
i  length  the  legislature  interfered  to  prevent  the  mischievous 

effects  resulting  from  the  provisions  of  this  act,  and  to 
soften  the  rigour  of  the  existing  law. 
"  I  pass  by  the  act  3  Geo.  4,  which  existed  but  for  a  Under  3  Geo.  4, 
i  short  time,  and  I  proceed  to  the  act  4  Geo.  4,  c.  76,  which  <*• 75* 

was  in  force  at  the  time  of  this  marriage,  and  is  the  law 
which  is  applicable  to  it. 

"  This  act  begins  by  repealing  all  the  former  acts  then  Under  4  Geo.  4, 
in  force.  Part  of  the  act  26  Geo.  2  had  been  repealed  by  c.  76. 
the  act  3  Geo.  4,  but  still  part  remained  in  force,  and  the 
remainder  of  that  act,  as  well  as  the  3  Geo.  4,  was  re- 
pealed :  so  that,  at  that  time,  if  the  legislature  had  done 
no  more,  the  common  law  and  general  law,  as  it  existed 
before  the  Marriage  Act  of  1754,  would  have  been  restored, 
and  a  marriage  would  have  been  good  and  valid  without  any 
publication  of  banns  or  licence.  But  the  legislature  did 
not  stop  here ;  it  went  further,  and  declared  in  the  22nd 
section,  that  where  parties  shall  intermarry,  knowingly 
and  wilfully,  without  due  publication  of  banns  or  licence, 
the  marriage  shall  be  null  and  void.  It  has  not  adopted 
toe  terms  of  the  former  act,  declaring  that  marriages  shall 
not  be  solemnized  '  without  publication  of  banns ;'  but  the 
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Under  4  Geo.  4,  legislature  has  said :  '  If  any  person  shall,  knowingly  and 
c  76.  wilfully,  intermarry  without  due  publication  of  banns,  or 

licence  from  a  person  or  persons  having  authority  to  grant 
the  same,  first  had  and  obtained,  the  marriages  of  such 
persons  shall  be  null  and  void  to  all  intents  and  purposes 
whatsoever :'  thereby,  as  I  have  stated,  softening  the  rigonr 
of  the  former  law  under  the  26  Geo.  2.  And  according 
to  the  construction  put  upon  this  section  bv  the  Consistory 
Court  of  London  (y),  by  this  Court,  during  the  time  or 
my  predecessor  {z )  as  well  as  in  my  own  time  (a),  by  the 
Court  of  King's  Bench  (b\  and  I  think  I  might  say  by 
the  Judicial  Committee  of  the  Privy  Council  (c)  (though* 
perhaps,  the  point  has  not  received  an  actual  and  direct 
decision  of  the  latter  tribunal),  where  the  parties  are  not 
both  cognizant  of  the  false  name,  the  marriage  cannot  be 
declared  void.  It  is  necessary  that  both  parties  should  be 
accessory  to  the  fraud ;  the  act  of  one  will  not  operate  to 
the  prejudice  of  the  other,  unless  a  participator. 

€t  The  question  then  is,  as  the  act  speaks  of  marriage* 
'without  due  publication  of  banns,'   what  is  the  const-      J 
quence  wliere  there  is  no  publication  of  banns  f  for  accord- 
ing to  Lord  Stowell,  in  tne  case  to  which  I  have  adverted, 
the  publication  of  banns,  in  a  felse  name,  is  equivalent  to 
no  publication.     The  court  can  see  no  difference  between 
the  cases,  which  stand  precisely  on  the  same  grounds;  nor 
does  there  seem  a  reason  why  there  should  be  a  difference; 
the  fraud  is  the  same  in  both ;  the  remedy  is  the  same  m 
both. 
jVb  publication       "  It  is,  however,  contended  that  the  words,  c  without 
equivalent  to     <jue  publication  of  banns,'  used  in  the  statute  4  Geo.  4, 
Hcatlonof        c-  76,  do  not  extend  to  cases  of  marriage  not  preceded  by 
banns.  any  publication  of  banns,  as  there  are  no  words  in  the  act 

to  that  effect ;  but  if  that  were  so,  the  former  Marriage 
Act  being  repealed  altogether,  upon  this  repeal,  the  general 
law  was  revived  and  came  into  operation,  and  continues 
to  be  in  operation,  except  so  far  as  it  is  qualified  ana 
restrained  by  the  4  Geo.  4,  c.  76,  the  only  act  now  in 
operation ;  and  unless  this  act  extends  to  cases  of  marriage 
not  preceded  by  any  publication  of  banns,  as  distinguished 
from  undue  publication,  a  marriage,  where  a  felse  name 
was  used,  would  be  a  good  and  valid  marriage.    But 

(y)  IF*7teA*re  v.  FWnce,  3  Hagg.  (b)  The  Kingr.  The  Inhabited* 

Rep.  332.  of  Wroxton,  4  B.  &  Ad.  640. 

(z)  Hadley  v.  Reynolds,  not  re-  (c)  Tongue  v.  Tongue,  1  Moore. 

ported.  P.  C.  90;  see  also  Gomperbt  v. 

(a)  Tongue  v.  Allen,  I  Curt.  Kensit,  13  L.  R.,  Eq.  369:  20 

39.  W.  R.  313. 
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I  have  no  doubt  that  a  marriage,  which  has  not  been  pre- 
ceded by  any  publication  of  banns  at  all,  is  a  marriage 
within  the  meaning  of  the  terms, — that  is,  a  marriage 
without  due  publication  of  banns.  Marriages  without 
due  publication  of  banns  are  declared  null  and  void,  and 
I  should  be  glad  to  know  how  it  is  possible  that  that  can 
be  a  due  publication  of  banns,  which  is  no  publication  at 
all,  and  how  it  can  be  contended,  with  any  effect,  that 
marriages,  where  the  publication  of  banns  is  a  mere  nullity, 
can  be  distinguished  from  marriages  without  a  due  publi- 
cation of  jbanns." 

Sir  H.  Jenner  then  reviewed  all  the  cases,  and  traced 
the  history  of  the  various  marriage  statutes  which  had 
been  enacted  before  the  time  of  this  judgment. 

Since  the  establishment  of  the  Probate  and  Divorce  Banna 
Court,  "  A  marriage  by  banns,  where  by  the  consent  of  Falae  name- 
both  parties  the  name  of  the  man  was  falsely  stated  to  be 
'  John,9  his  baptismal  name  being  c  Bower'  only,  has  been 
by  that  court  declared  null  and  void"  (d). 

The  statute  which  is  now  in  force,  4  Geo.  4,  c.  76,  4  Geo.  4,  c  76. 
passed  on  the  18th  of  July,  1823,  and  entitled  "  An  Act 
for  amending  the  Laws  respecting  the  Solemnization  of 
Marriages  in  England,"  enacts  as  follows : — 

Sect.  2.  "  All  banns  of  matrimony  shall  be  published  Banns,  where, 
in  an  audible  manner  in  the  parish  church,  or  in  some  ^JfJ?  {""*  no*T 

iv        i         i«        i«i.i         fi_  /•         .  •  published,  and 

public  chapel,  m  which  chapel  banns  of  matrimony  may  marriage  to  be 
now  or  may  hereafter  be  lawfully  published,  of  or  belong-  solemnized 
ing  to  such  parish  or  chapelry  wherein  the  persons  to  be  ^^^j? M 
married  shall  dwell,  according  to  the  form  of  words  pre-  pu 
scribed  by  the  rubric  prefixed  to  the  office  of  matrimony 
in  the  Book  of  Common  Prayer,  upon  three  Sundays 
preceding  the  solemnization  of  marriage,  during  the  time 
of  morning  service,  or  of  evening  service  (if  there  shall  be 
no  morning  service  in  such  church  or  chapel  upon  the 
Sunday  upon  which  such  banns  shall  be  so  published}, 
immediately  after  the  second  lesson;  and  whensoever  it 
shall  happen  that  the  persons  to  be  married  shall  dwell  in 
divers  parishes  or  chapelries,  the  banns  shall  in  like  manner 
be  published  in  the  church  or  in  any  such  chapel  as  afore- 
said belonging  to  such  parish  or  chapelry  wherein  each 
of  the  said  persons  shall  dwell;  and  that  all  other  the 
rules  prescribed  by  the  said  rubric  concerning  the  publi- 
cation of  banns  and  the  solemnization  of  matrimony,  and 
not  hereby  altered,  shall  be  duly  observed ;  and  that  in  all 
cases  where  banns  shall  have  been  published,  the  marriage 

(d)  Midgeley  (f.  c.  Wood)  v.  Wood  (1862),  4  Swab.  &  Tristr.  267. 
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shall  be  solemnized  in  one  of  the  parish  churches  or 
chapela  where  such  banns  shall  have  been  published,  and 
in  no  other  place  whatsoever  "  ( e). 

Here  it  may  be  well  to  notice  the  acts  requiring  M 
religious  ceremony  for  the  validity  of  the  marriage  con- 
tract. These  acts  are,  6  &  7  Wilt  4,  c  85,  1  "Vict,  c  24, 
and  19  &  20  Vict,  c  119. 

The  statutes,  however,  besides  providing-  for  marriage, 
without  any  religious  ceremony  or  with  religious  ceremo- 
nies not  those  of  the  church,  provide  also  in  certain  cases 
for  marriages  celebrated  according  to  the  rules  of  the 
church,  except  that  a  registrar's  certificate  is  substituted 
for  banns  (f). 

By  the  first  of  these  acts,  6  &  7  Will.  4,  c.  85,  intituled 
"  An  Act  for  Marriages  in  England,"  it  is  enacted,  "  that 
after  the  first  day  of  March,  in  the  year  one    thousand 
eight  hundred  and  thirty-seven,  notwithstanding  any  thing 
in  this  act  contained,  all  the  rules  prescribed  by  the  rubric 
concerning  the  solemnizing  of  marriages  shall  continue  to 
be  duly  observed  by  every  person  in  holy  orders  of  the 
Church  of  England,  who  shall  solemnize  any  marriage  in 
England :   provided  always,  that  where  by  any    law  or 
canon  in  force  before  the  passing  of  this  act  it  is  provided 
that  any  marriage  may  be  solemnized  after  publication 
of  banns,  such  marriage  may  be  solemnized  in  like  manner 
on  production  of  the  registrar's  certificate  as  hereinafter 
provided:  provided  also,  that  nothing  in  this  act  con- 
tained shall  affect  the  right  of  the  Archbishop  of  Canter- 
bury and  his  successors,  and  his  and  their  proper  officers, 
to  grant  special  licences  to  marry  at  any  convenient  time 
and  place,  or  the  right  of  any  surrogate  or  other  person 
now  having  authority  to  grant  licences  for  marriages." 

It  is  to  be  observed,  that  the  words  at  the  close  of  the 
prayer  in  the  marriage  service, — "  therefore  if  any  man 
can  show  any  just  cause  why  they  may  not  lawfully  be 
joined  together,  let  him  now  speak  or  else  hereafter  for 
ever  hold  his  peace,"— amount  to  a  fourth  publication  of 
banns. 

With  respect  to  the  time  which  may  elapse  between  the 
complete  publication  and  the  solemnization  of-  marriage, 
the  statute  in  force  enacts  that, — 

Sect.  9.  "  Whenever  a  marriage  shall  not  be  had  within 

-  three  months  after  the  complete  publication  of  banns,  no 

minister  shall  proceed  to  the  solemnization  of  the  same 

(e)  See  the  circumstances  un-      modified,  by  3  &  4  Vict  c.  72. 
der  which  the  provision  may  be  (f)  Vide  infra,  pp.  794  el  srq. 
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until  the  banns  shall  have  been  republished  on  three  several  riage  not 
Sundays  in  the  form  and  manner  prescribed  in  this  act,  TO^™5?|L 
unless  by  licence  duly  obtained  according  to  the  provisions  month*. 
of  this  act." 

A  publication,  however,  which  had  been  openly  objected  Time  of  pro- 
to,   but  the  objection  to  which  had  been  found  invalid,  ^J^?18 
would  be  considered  as  a  due  publication. 

As  to  the  time  of  proclaiming  the  banns  in  church  the 
original  rubric  says :  — 

First  the  banns  of  all  that  are  to  be  married  together 

must  be  published  in  the  church  three  several  Sundays, 

or  Holydays,  in  the  time  of  divine  service,  immediately 

before  the  sentences  for  the  offertory,  the  curate  saying 

"  after  the  accustomed  manner:"  &c.  &c.  (g) 

The  rubric  as  now  printed  says-  V  * \ 

First  the  banns  of  all  that  are  to  be  married  together 
must  be  published  in  the  church  three  several  Sundays, 
during  the  time  of  morning  service,  or  of  evening  ser- 
vice (if  there  be  no  morning  service),  immediately  after 
the  second  lesson ;  the  curate  saying  after  the  accus- 
"  tomed  manner :"  &c.  &c. 

It  appears  "  that  about  the  year  1809  the  curators  of 
"  the  press  at  Oxford  (see  Bishop  of  Exeter's  Speech  in 
"  Hansard,  iii,  viii,  21)  caused  it  to  be  altered  in  all  the 
"  Oxford  Prayer  Books,  so  as  to  make  it  direct  that  the 
"  banns  shall  be  published  after  the  second  lesson  at 
"  morning,  or  the  second  lesson  at  evening  prayer,  their 
"  object  being  to  bring  the  rubric  into  agreement  with 
"  26  Geo.  2,  c.  33,  s.  V9  (h). 

In  1856,  the  case  of  Regina  v.  Benson  was  tried  at  the 
Oxford  Summer  Assizes,  and  the  following  observations 
are  copied  from  the  shorthand  writer's  notes  (i). 

In  the  examination  of  the  parish  clerk  of  the  defendant's 
parish  the  following  observations  occur : — 

"  Mr.  Baron  Alderson  (to  the  witness). — I  suppose  you 
publish  your  banns  in  the  morning  service  ? — Yes. 
"  After  the  second  lesson  ? — Yes. 
"  Mr.  Baron  Alderson. — I  believe  that  strictly  they 
ought  to  be  published  in  the  communion  service,  accord- 
ing to  the  act  of  parliament. 

"  Mr.  Keating,  Q.  C,  for  the  defendant. — Yes,  my 
Lord ;  I  believe  the  witness  is  mistaken. 

(g)  Blunt,  Annotated  Book  of  for  the  prosecution  in  a  letter  to 

Common  Prayer,  261.  the  editor  of  the  Times,  dated 

(h)  Ibid.,  note  to  page  262.  Oxford,  Dec.  22, 1866. 
(i)  Supplied  by  the  solicitor 
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Time  of  pro-         "  Do  you  not  know  that  in  point   of  fact  Mr.  Benson 
claiming  does  publish  them  in  the  communion   service? — Yes;  it 

was  a  mistake  of  mine. 

"  Mr.  Baron  Alderson. — The  banns  are  required  to  be 
published  in  this  way,  at  the  time  of  morning-  service,  or 
at  evening  service,  where  there  is  no  morning  service,  im- 
mediately after  the  second  lesson.  Then  it  goes  cm  to 
say  that  all  rules  prescribed  by  the  rubric  not  hereby 
altered  shall  be  duly  observed.  Now,  the  rubric  pre- 
scribes that  the  banns  of  marriage  at  the  morning  service 
shall  be  at  the  communion,  and  the  rule  prescribed  br 
the  rubric  is  not  altered,  therefore  it  should  be  at  the 
communion." 

In  the  course  of  a  very  long  judgment  Mr.  Baron  Al- 
derson made  the  following  remarks : — 

"  The  rubric  had  provided  that  the  publication  of  tbe 
banns  should  be  at  the  most  frequented  period  of  the  ser- 
vice,— namely,  just  after  a  portion  of  the  communion  ser- 
vice was  read.  That  was  the  period  of  time  provided  by 
the  rubric,  and  which  the  act  of  parliament  seems  to  me 
to  have  continued.  But  then  it  was  said  that  there  were 
many  churches  (and  unfortunately  in  the  reign  of  George 
II.  there  were  a  great  many — I  hope  it  is  better  now— 
I  believe  it  is  a  great  deal  better)  in  which  there  was  no 
morning  service,  and,  therefore,  people  could  not  be  msr-  / 
ried  at  all  according  to  the  rubric  of  the  Church  of  Eng"  j 
land,  which  always  contemplated  service  twice  every  day,  / 
though,  owing  to  the  neglect  of  some  of  the  clergy  or  \ 
bishops  in  those  days,  it  sometimes  happened  that  in  some  > 
churches  there  was  no  service  for  three  weeks,  and  in  others  « 
only  service  in  the  afternoon  every  other  Sunday.  Th® 
consequence  of  that  would  be  that  in  those  cases  it  would 
be  impossible  to  publish  the  banns  properly,  because  tkey 
were  to  be  published  on  three  successive  Sundays.  Unless, 
therefore,  there  was  power  to  publish  them  in  the  after- 
noon service  where  there  was  no  morning  service  they 
could  not  be  published  regularly,  and  therefore  it  was 
provided  that  the  banns  might  be  published  during  the 
performance  of  evening  service,  and  then  the  rubric,  not 
having  fixed  the  period  of  the  evening  service  in  whic& 
the  banns  were  to  be  published,  it  was  provided  that  they 
should  be  published  after  the  reading  01  the  second  kssoP/ 
which  is  about  the  period  of  the  afternoon  service  when  the 
church  would  be  the  fullest — just  after  the  laggards  have 
arrived,  and  before  anybody  has  left  the  church." 

There  exists,  however,  a  great  doubt  upon  this  subject, 
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i         though  it  seems  that  the  reasoning  of  Baron  Alderson  is 


r 


•well  founded. 

The  present  Bishop  of  Winchester  expressed  the  same 
n  opinion  in  the  charge  which  he  delivered  when  Bishop  of 
,  Oxford  in  1866. 

I  The  result  of  various  recent  and  very  complicated  legis-  Where  banns 

lative  enactments  on  this  subject  is,  that  in  whatever  place  tobe  published. 
j  the  marriage  may  be  solemnized  there  the  banns  must  be 

,  published. 

The  bishop  has  now  authority  to  order  the  publication 
of  banns  in  any  duly  licensed  chapel  as  well  as  in  a  parish 
I  church ;  at  first  he  had  only  power  to  authorize  marriages 

by  licence  in  chapels. 

The  legislative  enactments  are  the  following:  6&7  6&7WU1. 4, 
"Will.  4,  c.  85,  enacts  as  follows :  —  a  &- 

Sect.  26.  "  And  whereas  it  is  expedient  that  provision  Bishop,  with 

1           should  be  made,  under  proper  restrictions,  for  relieving  ^^ff"i°l«w 
i  Ai  _    •  i__t_«a ^_    _/• 5 t   j*  a_:~i.- a~   .c^_    -li/i  EHroM».iD". 


the  inhabitants   of  populous  districts  remote  from   the  bcense  chapels 
1  parish  church,  or  from  any  chapel  wherein  marriages  may  forthesolemni- 

f           be  lawfully  celebrated  according  to  the  rites  and  cere-  3^?*™"; 
I  :~,  ,u»Ii^  m. \*  ^T?„~l«~3  A.„™  +^  ^™™^„,^  nagesuipopu- 


monies  of  the  Church  of  England,  from  the  inconvenience  loos  places, 
to  which  they  may  be  thereby  subjected  in  the  solemniza- 
tion of  their  marriages;  be  it  therefore  enacted,  that,  with 
the  consent  under  the  hand  and  seal  of  the  patron  and 
incumbent  respectively  of  the  church  of  the  parish  or  dis- 
trict in  which  may  be  situated  any  public  chapel  with  or 
without  a  chapelry  thereunto  annexed,  or  any  chapel  duly 
licensed  for  the  celebration  of  divine  service  according  to 
the  rites  and  ceremonies  of  the  Church  of  England,  or 
any  chapel  the  minister  whereof  is  duly  licensed  to  offi- 
ciate therein  according  to  the  rites  and  ceremonies  of  the 
Church  of  England,  or  without  such  consent  after  two 
calendar  months'  notice  in  writing  given  by  the  registrar 
of  the  diocese  to  such  patron  and  incumbent  respectively, 
the  bishop  of  the  diocese  may,  if  he  shall  think  it  neces- 
sary for  the  due  accommodation  and  convenience  of  the 
inhabitants,   authorize  by  a  licence  under  his  hand  and 
seal  the  solemnization  of  marriages  in  any  such  chapel  for 
persons  residing  within  a  district  the  limits  whereof  shall 
be  specified  in  the  bishop's  licence,  and  under  such  provi- 
sions as  to  the  amount,  appropriation,  or  apportionment 
of  the  dues,  and  as  to  other  particulars,  as  to  the  said 
bishop  may  seem  fit,  and  as  may  be  specified  in  the  said 
licence ;  provided  that  it  shall  be  lawful  for  any  patron  or 
incumbent  who  shall  refuse  or  withhold  consent  to  the 
grant  of  any  such  licence  to  deliver  to  the  bishop,  under 
nis  or  her  hand  and  seal,  a  statement  of  the  reasons  for 
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1  Vict  c,  22. 
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Marriages  may 
be  in  licensed 
chapels,  though 
only  one  of  the 
parties  is  resi- 
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banns  where 
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reside  in  dif- 
ferent districts. 


which  such  consent  shall  have  been  so  refused  or  with- 
holden;  and  no  such  licence  shall  be  granted  by  any 
bishop  until  he  shall  have  inquired  into  the  matter  of  sock 
reasons ;  and  every  instrument  of  consent  of  the  patroa 
and  incumbent,  or,  if  such  consent  be  refused  or  with- 
holden,  a  copy  of  the  notice  under  the  hand  of  the  regis- 
trar, and  every  statement  of  reasons  alleged  as  aforesaid 
by  the  patron  or  incumbent,  with  the  bishop's  adjudication 
thereupon  under  his  hand  and  seal,  shall  be  registered  in 
the  registry  of  the  diocese ;  and  thenceforth  and  until  the 
said  licence  be  revoked  marriages  solemnized  in  such 
chapel  shall  be  as  valid  to  all  intents  and  purposes  as  if 
the  same  had  been  solemnized  in  the  parish  church,  or  in 
any  chapel  where  marriages  might  heretofore  have  been 
legally  solemnized.'9 

The  next  statute,  1  Vict.  c.  22,  refers  to  this  one,  and 
deals  with  the  question  of  parties  residing  in  different 
districts.     It  enacts  as  follows : — 

Sect  33.  "  The  banns  of  marriage  of  any  persons  may 
be  published  in  any  chapel  licensed  by  the  bishop,  accord- 
ing to  the  provisions  of  the  said  act  (A)  for  marriages,  for 
the  solemnization  of  marriages,  in  which  those  persons 
might  lawfully  be  married;  and  instead  of  the  "notice  re- 
quired by  the  said  act,  the  words  *  banns  may  be  published 
and  marriages  may  be  solemnized  in  this  chapel,'  shall  be 
placed  in  some  conspicuous  part  in  the  interior  of  every 
such  chapel." 

And  by  sect  34.  " €  Whereas  doubts  may  arise  whether 
under  the  said  recited  acts  it  is  lawful  for  the  bishop  to 
license  chapels  for  marriages  between  parties,  one  only  of 
whom  resides  within  the  district  specified  in  such  licence;' 
be  it  therefore  enacted  and  declared,  that  all  such  licences 
shall  be  construed  to  extend  to  and  authorize  manages  in 
such  chapels  between  parties,  one  or  both  of  whom  is  or 
are  resident  within  the  said  district:  provided  always,  that 
where  the  parties  to  any  marriage  intended  to  be  solem- 
nized after  publication  of  banns  shall  reside  within  different 
ecclesiastical  districts,  the  banns  for  such  marriage  shall 
be  published  as  well  in  the  church  or  chapel  wherein  such 
marriage  is  intended  to  be  solemnized,  as  in  the  chapel 
licensed  under  the  provisions  of  the  said  recited  act  for  the 
other  district  within  which  one  of  the  parties  is  resident, 
and  if  there  be  no  such  chapel,  then  in  the  church  or 
chapel  in  which  the  banns  of  such  last-mentioned  party 


(*)  6  &  7  Will.  4,  c.  85,  b.  29. 


MARRIAGE.  765 

might  be  legally  published,  if  the  said  recited  act  had  not 
been  passed." 

To  return  to  the  act  6  &  7  Will.  4,  c.  85.     Sect.  27  6  &  7  Will.  4, 
deals  with  the  fees  arising  from  marriages  under  sect.  26;  c<  85- 
and  it  is  then  enacted  as  follows : — 

Sect.  28.  "  When  the  said  bishop  shall  authorize  the  Patron  or  in- 
solemnization  of  marriages  in  any  such  chapel  as  aforesaid,  cu^!?nto,th3r 
without  the  consent  under  the  hand  and  seal  of  the  patron  archbishop 
and  incumbent  respectively,  it  shall  be  lawful  for  them  or  against  such 
either  of  them  to  appeal  within  one  calendar  month  to  the  licences- 
archbishop  of  the  province,  who  shall  hear  the  same  in  a 
summary  manner,  and  shall  make  such  order  confirming 
revoking,  or  varying  the  licence  so  given,  as  to  him  shall 
seem  meet  and  expedient,  which  order  shall  be  registered 
in  the  registry  of  the  diocese,  and  shall  be  conclusive  and 
.  binding  on  all  the  parties  whatsoever." 

Sect.  30.  "  All  provisions  which  shall  from  time  to  time  Marriages  per- 
be  in  force  relative  to  marriages,  and  to  providing,  keep-  f?j™^  I?  ?uch 
ing,  and  transmitting  register  books  and  copies  of  registers  under  the  same 
of  marriages  solemnized  in  any  parish  church,  shall  extend  regulations  as 
to  any  chapel  in  which  the  solemnization  of  marriages  shall  *hoM 'Pe.r" 
be  authorized  as  aforesaid,  in  the  same  manner  as  if  the  parish 
same  were  a  parish  church,  and  everything  required  by  churches, 
law  to  be  done  relating  thereto  by  the  rector,  vicar,  curate, 
or  churchwardens  respectively  of  any  parish  church  shall 
be  done  by  the  officiating  minister,  chapelwarden,  or  other 
person  exercising  analogous  duties  in  such  chapel  respec- 
tively." 

Sect.  31.  "  Notwithstanding  any  such  licence  as  afore-  Option  to 
said  to  solemnize  marriages  in  any  such  chapel,  the  parties  partiesto  be 
may,  if  they  think  fit,  have  their  marriage  solemnized  in  parf^  church, 
the  parish  church,  or  in  any  chapel  in  which  heretofore 
the  marriage  of  such  parties  or  either  of  them  might  have 
been  legally  solemnized. n 

Sect.  32.  €t  Any  such  licence  or  order  may  at  any  time  Bishop,  with 
be  revoked  by  writing  under  the  hand  and  seal  of  the  COI??^of 
bishop  of  the  diocese,  with  the  consent  in  writing  of  the  jj^y  revoke 
archbishop  of  the  province ;  and  such  revocation  and  con-  such  licences; 
sent  shall  be  registered  in  the  registry  of  the  diocese,  the 
registrar  whereof  shall  notify  the  same  in  writing  to  the 
minister  officiating  in  the  chapel,  and  shall  also  give  public 
notice  thereof  by  advertisement  in  some  newspaper  circu- 
lating within  the  county  and  in  the  London  Gazette,  and 
thenceforth  the  authority  to  solemnize  marriages  in  such 
chapel  shall  cease  and  determine." 
Sect  33.  "  In  case  of  the  revocation  of  the  licence  to  In  which  case 
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registers  to  be 
Kent  to  the  in- 
cumbent of  the 
pariah  church. 


Registrars  of 
dioceses  to 
send  to  the  re- 
gister office 
Yearly  lists  of 
licensed 
chapels  within 
their  districts. 


List  of  all 
chapels  and 
buildings  re- 
gistered to  be 
printed. 


Church  Build- 
ing, &c.  Acts. 


solemnize  marriages  in  any  such  chapel  all  registers  of 
marriages  solemnized  therein  under  such  licence  which 
shall  be  in  the  custody  or  possession  of  the  minister  of 
such  chapel  at  the  time  of  such  revocation  shall  forthwith 
be  transmitted  to  the  incumbent  or  officiating  minister  of 
the  parish  church,  and  shall  thenceforth  be  preserved,  and 
in  all  other  respects  dealt  with  in  the  same  manner,  and  be  of 
the  same  force  and  validity,  to  all  intents  and  purposes,  as 
if  they  had  been  originally  made  and  deposited  with  such 
incumbent  or  officiating  minister;  and  that  such  incum- 
bent or  minister  shall,  when  he  next  transmits  to  the  su- 
perintendent registrar  copies  of  the  registers  of  marriages 
solemnized  in  such  parish  church,  also  therewith  transmit 
copies  of  all  such  entries  as  shall  have  been  made  in  such 
first-mentioned  registers  subsequent  to  the  date  of  the  last 
entry  a  copy  whereof  was  transmitted  to  the  superintendent 
registrar,  and  shall  also  transmit  to  him  one  copy  of  every 
register  book  so  transmitted  to  him  of  which  no  copy  shall 
have  been  already  transmitted  to  the  superintendent  regis- 
trar, having  first  signed  his  name  at  the  foot  of  the  last 
entry  therein." 

Sect.  34.  "  The  registrar  of  every  diocese  shall  within 
fifteen  days  after  the  said  first  day  of  March,  and  also 
within  fifteen  days  after  the  first  day  of  January  in  every 
succeeding  year,  make  out  and  send  through  the  post 
office,  directed  to  the  registrar  general  of  births,  deaths 
and  marriages,  at  his  office,  a  list  of  all  chapels  belonging 
to  the  Church  of  England  within  that  diocese  wherein 
marriages  may  lawfully  be  solemnized  according  to  the 
rites  and  ceremonies  of  the  Church  of  England,  and  shall 
distinguish  in  such  list  which  have  a  parish,  chapelry,  or 
other  recognized  ecclesiastical  division  annexed  to  them, 
and  which  are  chapels  licensed  by  the  bishop  under  this 
act,  and  shall  state  therein  the  district  for  which  each  of 
such  chapels  is  licensed  according  to  the  description  thereof 
in  the  licence;  and  the  registrar  general  shall  in  every 
year  make  out  and  cause  to  be  printed  a  list  of  all  such 
chapels,  and  also  of  all  places  of  public  worship  registered 
under  the  provisions  of  this  act,  and  shall  state  m  such 
list  the  county  and  registrar's  district  within  which  each 
chapel  or  registered  building  is  situated,  and  shall  add  also 
the  names  and  places  of  abode  of  the  registrars  and  deputy 
registrars  of  each  district,  and  of  the  superintendent  regis- 
trars; and  a  copy  of  such  list  shall  be  sent  to  every  regis- 
trar and  superintendent  registrar." 

And  here  it  may  be  convenient  to  direct  attention  to 
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those  portions  of  the  Church  Building  Acts  which  authorize 
the  solemnization  of  marriages,  both  by  banns  and  licence, 
in  churches  and  chapels  of  separate  and  distinct  parishes, 
and  of  district  parishes  and  of  extra-parochial  places. 

It  will  be  seen  that  the  joint  authority  of  the  commis- 
sioners for  building  new  churches  (whose  powers  are  now 
transferred  to  the  ecclesiastical  commissioners)  and  of  the 
bishop  determines  whether  marriages  shall  be  solemnized 
in  the  churches  of  districts  created  under  these  sta- 
tutes (A). 

By  58  Geo.  3,  c.  45,  s.  27,  "All  acts  of  Parliament,  68  Geo.  8,  c.  46. 
laws  and  custom  relating  to  publishing  banns  of  marriage,  Marriages,  &c 
marriages, ....  and  the  registering  thereof,  and  to  all  eccle-  in  separate 
siastical  fees,  oblations,  or  offerings,  shall  apply  to  separate  {^aistric^11 
and  distinct  parishes  and  district  parishes  wnen  they  shall  parishes. 
so  become  complete,  separate  and  distinct  parishes  or  dis- 
trict parishes,  under  the  provisions  of  this  act,  after  the 
death,  resignation  or  other  avoidance  of  the  existing  in- 
cumbents respectively  in  each  such  parish  or  extra-parc- 
chial  place,  and  to  the  churches  and  chapels  thereof,  and  to 
the  ecclesiastical  persons  having  cure  of  souls,  or  serving 
the  same,  in  like  manner  in  every  respect  as  if  the  same 
respectively  had  been  ancient,  separate  and  distinct  parishes 
and  parish  churches  by  law,  to  all  intents  and  purposes." 

Sect.  28.  "  No  banns  of  matrimony  shall  be  published,  Proviso  as  to 
or  marriages  celebrated  or  solemnized, ....  by  any  person  "F^1  m8J> 
whatever,  within  any  church  or  chapel  of  any  such  separate  nage8, 
and  distinct  parish  so  made  by  any  such  division  as  aforesaid, 
or  in  any  private  house  therein,  or  within  any  such  district 
church  or  chapel,  or  in  any  private  house  within  such 
district, ....  by  any  person  whatever,  except  by  the  incum- 
bent of  the  church  of  the  parish  or  extra-parochial  place 
from  which  such  parish  shall  have  been  separated,  or  some 
curate  of  such  incumbent  duly  licensed  in  that  behalf,  until 
after,  the  death,  resignation  or  other  avoidance  of  the 
spiritual  person  who  shall  be  the  incumbent  of  the  church 
of  the  parish  or  the  extra-parochial  place  at  the  time  of  the 
consecration  of  any  such  church  or  chapel  of  any  such 
separated  parish  or  district  parish ;  and  from  and  after  the 
death,  resignation  or  other  avoidance  of  the  then  incum- 
bent, to  be  certified  under  and  according  to  the  provisions 
of  this  act,  banns  of  matrimony  may  be  published,  and 
marriages  celebrated  and  solemnized within  the 

(h\  See  part  vi  ch.  v.  p.  294,      Charch    Building    Acts ;    from 
of  Mr.  Law  s  5th  edition  of  the      which  these  sections  are  taken. 
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church  or  chapel  of  any  such  separated  parish  or  district 

Earish,  provided  the  same  be  respectively  published,  cde- 
rated,  solemnized,  and  had  according  to  the  laws  vA 
canons  in  force  within  the  realm  in  that  behalf;  and  all 
such  banns  as  shall  be  published,  and  also  all  and  every 
such  marriage  and  marriages  as  shall  be  celebrated  aad 
solemnized,  in  any  such  church  or  chapel,  after  the  entries, 
under  and  according  to  the  provisions  of  this  act,  of  die 
notification,  under  the  hand  and  seal  of  the  bishop  of  tk 
diocese,  of  the  death,  resignation  or  other  avoidance  of  tw 
incumbent  of  the  church  of  the  parish  or  extra-paroclW 
place,  shall  be  as  good,  valid  and  effectual  to  all  intents 
and  purposes  as  if  the  same  were  published,  celebrated  m 
solemnized  in  the  church  of  the  parish  or  extra-paroch* 
place  in  which  the  same  shall  be  situate." 
Time  when  the  Sect  29.  "  The  death,  resignation  or  other  avoidance* 
g^Jj^n  of  the  spiritual  person  who  was  the  incumbent  of  the  churdb 
commence        °^  any  parish  and  extra-parochial  place  in  which  any  sncn 

separated  parish  or  district  church  or  chapel  shall  be  s> 
consecrated  as  aforesaid,  at  the  time  of  such  consecratkflj 
shall  be  notified  by  the  bishop  of  the  diocese,  under  to 
hand  and  seal,  to  the  spiritual  person  then  serving  t» 
church  or  chapel,  and  to  the  churchwardens  of  the  pan*1 
or  place  in  which  the  church  or  chapel  shall  be  situate 
and  such  notification  shall  be  preserved  with  and  cop183  . 
thereof  shall  be  entered  in  the  books  of  registers  of  mtf-  | 
riages,  births  and  burials  of  the  church  of  the  parish  tf 
extra-parochial  place  and  copies  of  such  notifications  sm 
be  also  entered  in  the  books  of  registers  to  be  provided  for 
entering  the  publications  of  banns  and  solemnization  » 
marriages,  and  the  baptisms  and  burials  in  such  chapels? 
and  such  entries  shall  be  authenticated  by  the  church- 
wardens of  such  churches  and  chapels  respectively*  *"" 
shall  be  sufficient  evidence  of  the  period  of  commencement 
under  the  provisions  of  this  act,  of  the  publication  of 
banns  and  solemnization  of  marriages  and  baptisms  and 
performance  of  burials,  in  any  such  chapel  or  any  cemetery 
thereof." 
69  Geo.  8,  By  59  Geo.  3,  c.  134,  s.  6,  marriages  may  be  solem- 

c  134.  nized  in  consolidated  chapelries  formed  under  that  set  (J} 

By  sect  16  the  ecclesiastical  commissioners  with  bishop 
may  allow  marriages  in  any  chapel. 
Laws  relating        Sect.  17.  "  All  acts  of  parliament,  laws  and  custom* 
to  such  relating    to    publishing   banns  of   marriage,   marriage9) 

(/)  See  also  8  &  9  Vict  c.  70,  s.  10. 
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christenings,  churchings  and  burials,  and  the  registering 

thereof,  and  to  all  ecclesiastical  fees,  oblations  or  offerings, 

fehall    apply  to  all  districts  and  consolidated  or  district 

chapelnes  and  divisions  of  any  parishes  or  extra-parochial 

? laces,  whereof  the  boundaries  shall  be  enrolled  in  the 
ligh  Court  of  Chancery  under  the  provisions  of  the  said 
*f  recited  act  and  this  act ;  and  in  the  churches  and  chapek 
'}}  whereof  banns  of  marriage  shall  be  allowed  to  be  pub- 
3  lished,  and  marriages,  christenings,  churchings  and  burials, 
e*  or  any  of  them,  shall  be  allowed  to  be  solemnized,  and  to 
&  the  churches  and  chapels  thereof,  and  to  the  ecclesiastical 
3  persons  having  cure  of  souls  therein  or  serving  the  same, 
&  in  like  manner  in  every  respect  as  if  the  same  respectively 
rt      had  been  ancient  separate  and  distinct  parishes  and  parish 

churches  by  law,  to  all  intents  and  purposes." 
i  By  3  Geo.  4,  c.  72,  s.  17,  "In  every  case  in  which  Publication  of 

* '       marriages  are  allowed,  under  any  of  the  provisions  of  the  tftn"8»  wn.e^ 
s£       ahove  recited  acts  or  either  of  them,  to  be  solemnized  in  j^lfferent  ° 
W>       any  chapel  of  a  district  chapelry,  and  in  which  the  parties,  districts. 
£5       or  either  of  them,  contracting  such  marriage,  shall  reside 
&et       in  the  district  of  the  chapelry,  or  in  any  other  district  of 
ia?       any  chapelry,  the  banns  of  marriage  shall  be  published  in 
$j:       the  chapel  or  chapels  of  each  of  the  districts  in  which  such 
it)       parties  respectively  reside,  and  no  publication  of  such  banns 
fiif       in  any  other  church  or  chapel  shall  be  legal,  valid  or  effec- 
ts*      tual  for  the  purposes  of  such  marriage ;  any  thing  in  the 
/i:       above  recited  acts  or  either  of  them,  or  any  other  act  or 
0       acts  of  parliament,  contained  to  the  contrary  notwith- 
kf       standing  (»i). 

£0  Sect.  18.  "  All  acts  of  parliament,  laws  and  customs  Extra-raro- 

sJ:  relating  to  publishing  banns  of  marriage,  and  to  marriages,  ^jfLKJSL 
f  j.  ....  and  the  registering  thereof,  and  to  all  ecclesiastical 
*#  fees,  oblations  or  offerings,  shall  apply  to  all  extra-parochial 
gs*  places,  and  to  all  divisions  and  districts  of  any  extra- 
$  parochial  places  in  and  for  which  any  churches  or  chapels 
\J$  shall  be  built  or  appropriated  under  the  provisions  of  the 
$$        above  recited  acts  or  this  act,  and  to  the  churches  and 

chapels  thereof,  and  to  the  ecclesiastical  persons  having 
r|(f  the  cure  of  souls  therein,  or  serving  the  same,  in  like 
fct  manner,  in  every  respect,  as  if  the  same  respectively  had 
0        been  ancient,  separate  and  distinct  parishes  and  parish 

churches  by  law,  to  all  intents  and  purposes." 
l#  Sect.  19.  "When  and  so  soon  as  banns  of  marriage  Bishop  to  cer- 

pgjf        may  be  published,  and  marriages  celebrated  and  solem*  tifywhen 
'    nized,  in  any  church  or  chapel  under  the  provisions  of  be^iemidseSr 

in  any  church 
(to)  Sect.  12  makes  provision  for  the  fees  in  certain  cases.  m  chapel. 

P.      VOL.  I.  3D 
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the  above  recited  acts  or  this  act,  the  bishop  of  the  diocese 
within  which  such  church  or  chapel  shall  be  locally  situate, 
whether  in  any  parish  or  extra-parochial  place  or  otherwise, 
shall  certify  the  same,  and  such  certificate  shall  be  kept  in 
the  chest  of  the  church  or  chapel  with  the  books  of  registry 
thereof,  and  a  copy  thereof  shall  be  entered  in  the  books  of 
registry  of  banns  and  marriages,  and  a  duplicate  of  such 
certificate  shall  be  registered  in  the  registry  of  the  diocese, 
and  such  certificate  shall  be  deemed  and  taken  to  be  con- 
clusive evidence  in  all  courts,  and  in  all  questions  relating 
to  any  banns  published  or  marriages  celebrated  or  solem- 
nized in  any  such  church  or  chapel,  that  the  same  might, 
according  to  law,  respectively  be  published  and  celebrated 
and  solemnized  in  such  church  or  chapel ;  and  all  banns 
published,  and  marriages  celebrated,  solemnized  and  had 
in  any  such  church  or  chapel,  according  to  the  laws  and 
canons  in  force  within  this  realm  in  that  behalf,  shall, 
after  the  granting  of  such  certificate,  be  good,  valid,  legal 
and  effectual  to  all  intents  and  purposes  whatsoever :  pro- 
vided always,  that  no  banns  or  marriages  respectively  pub- 
lished, celebrated,  solemnized,  or  had,  according  to  the  laws 
and  canons  in  force  within  the  realm  in  that  behalf,  in  any 
church  or  chapel  in  which  the  same  are  authorized  to  be 
respectively  published,  celebrated,  solemnized  and  had  by 
the  said  recited  acts  or  this  act,  or  either  of  them,  shall  be 
or  be  deemed  or  taken  to  be  invalid  or  illegal,  or  void  or 
voidable,  by  reason  of  any  such  certificate  not  having  been 
duly  given  or  registered  or  entered  as  hereinbefore  re- 
quired." 
Case  of  district  By  7  &  8  Vict.  c.  56,  "  Whereas  doubts  are  entertained 
i**8? wuw*  Aether  banns  of  matrimony  can  be  published  or  mar- 
c.  88.  '  '  riages  be  solemnized  in  churches  or  chapels  to  which  dis- 
tricts have  been  or  may  hereafter  be  assigned  under  1  &  2 
Will.  4,  c.  38,  and  it  is  expedient  to  remove  such  doubts:" 
it  is  enacted  as  follows : — 

Sect.  1.  "In  every  case  in  which  a  district  has  been  or 
shall  be  assigned  to  any  church  or  chapel  under  the  pro- 
visions of  the  said  last-mentioned  act  it  shall  be  lawful  for 
her  Majesty's  commissioners  for  building  new  churches, 
with  the  consent  of  the  bishop  of  the  diocese,  in  every 
such  case  as  has  come  or  shall  come  before  the  said  com- 
missioners under  the  provisions  of  the  said  last-mentioned 
act,  and  for  the  said  bishop  in  every  such  other  case,  to 
determine  whether  banns  of  matrimony  shall  be  published 
and  marriages  solemnized  in  any  such  church  or  chapel 
aforesaid  or  not." 
S^atbS^  Sect.  2.  "  When  and  so  soon  as  it  shall  be  determined 
n»^  be  pafc»     that  banns  of  matrimony  may  be  published  and  marriages 
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solemnized  in  any  such  church  or  chapel,  the  bishop  of  lished  and 
the  diocese  within  which  such  church  or  chapel  shall  be  ""j1^^^  & 
locally  situated,  whether  in  any  parish  or  extra-parochial  ' 

place,  or  otherwise,  shall  certify  the  same,  and  such  cer- 
tificate shall  be  kept  in  the  chest  of  the  church  or  chapel 
with  the  books  of  registry  thereof,  and  a  copy  thereof  shall 
be  entered  in  the  books  of  the  registry  of  banns  and  mar- 
riages, and  a  duplicate  of  such  certificate  shall  be  registered 
in  the  registry  of  the  diocese,  and  such  certificate  shall  be 
deemed  and  taken  to  be  conclusive  evidence  in  all  courts, 
and  in  all  questions  relating  to  any  banns  published  or 
marriages  solemnized  in  any  such  church  or  chapel,  that 
the  same  might  according  to  law  respectively  be  published 
and  solemnized  in  such  church  or  chapel,  and  that  all  banns 
published  and  marriages  solemnized  in  any  such  church  or 
chapel,  according  to  the  laws  and  canons  in  force  within 
this  realm  in  that  behalf,  shall  after  the  granting  of  such 
i  certificate  be  good  to  all  intents  and  purposes  whatsoever : 

i  provided  always,  that  no  banns  or  marriages  respectively 

(  published  or  solemnized  according  to  the  laws  and  canons 

i  in  force  within  the  realm  in  that  behalf  in  any  church  or 

f  chapel  in  which  the  same  are  authorized  to  be  respectively 

i  published,  solemnized  and  had  by  the  said  recited  acts  or 

i  this  act,  or  either  of  them,  shall  be  invalid  by  reason  of 

any  such  certificate  not  having  been  duly  given,  or  regis- 
i  tered  or  entered,  as  hereinbefore  required :  provided  also, 

that  all   fees,  dues,  offerings  and  other  emoluments  on 
i  account  of  such  marriages,  whether  of  right  or  custom, 

j  belonging  to  the  incumbent  or  clerk  of  any  parish,  chapelry 

or  place  in  which  such  church  or  chapel  has  been  erected, 
I  shall  be  received  by  or  for  or  on  account  of  such  incum- 

bent or  clerk  respectively,  and  be  paid  over  to  them,  except 
i  such  of  the  said  fees,  dues,  offerings  or  other  emoluments, 

or  such  portions  thereof,  as  the  said  commissioners,  with 
I  the  consent  of  the  bishop  of  the  diocese,  the  patron,  and 

the  said  incumbent  respectively,  in  those  cases  which  shall 
i  come  before  the  said  commissioners,  by  order  made  under 

their  common  seal,  or  the  bishop  of  the  diocese  alone,  with 
i  the  consent  of  the  patron  and  incumbent,  in  all  other 

I  cases,  by  order  under  his  hand  and  seal,  shall  assign  to 

i  the  minister  of  such  church  or  chapel;  and  every  such 

,  instrument  of  assignment  shall  be  registered  in  the  registry 

i  of  the  bishop  of  the  diocese  within  which  said  church  or 

chapel  shall  be  locally  situated (w) :  provided  always,  that 

1  (n)  By  14  &  15  Vict.  c.  97,      1  &  2  Will.  4,  c.  38,  or  this  act, 

'  8. 18,  all  or  a  part  of  the  fees      may  be  ordered  to  be  paid  to  the 

received  in  churches  built  under      incumbent  of  the  new  church. 

'  3d2 
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Validity  of 
marriages  in 
certain  cases 
not  to  be 
questioned. 


Omissions  to 
authorize  mar- 
riages reme- 
died. 


Orders  in 
council  to  be 
inserted  in 
Gazette. 


nothing  hereinbefore  contained  shall  be  construed  to  take 
away  from  existing  parish  clerks  any  fees,  dues  or  emolu- 
ments to  which  they  are  now  by  law  or  custom  entitled" 

Sect.  3.  "  Whereas,  by  error,  banns  have  been  published, 
and  divers  marriages  have  been  solemnized,  in  chapels  with 
districts  assigned  to  them  under  the  provisions  of  the  here- 
inbefore recited  acts  or  some  of  them,  but  in  which  chapels 
banns  could  not  be  legally  published,  nor  marriages  by  la* 
be  solemnized ;  and  it  is  expedient  to  remove  all  doubts 
arising  from  the  circumstances  aforesaid,  touching  the 
validity  of  such  marriages ;  be  it  therefore  enacted,  that 
banns  already  published,  and  marriages  already  solem- 
nized, in  such  chapels  as  aforesaid,  shall  not  hereafter  be 
questioned  on  account  of  the  said  banns  having  been  pub- 
lished, or  the -said  marriages  solemnized,  in  any  such 
chapel  as  aforesaid;  and  the  minister  or  ministers  who 
solemnized  the  same  shall  not  be  liable  to  any  ecclesiastical 
censure,  or  to  any  other  proceedings  or  penalties  whatso- 
ever, by  reason  thereof;  and  the  registers  of  all  marriage8 
so  solemnized  as  aforesaid,  or  copies  of  such  registers* 
shall  be  received  in  all  courts  of  law  and  equity  as  evidence 
of  such  marriages  respectively." 

Sect.  4.  "  W  here  a  chapelry  has  been  already  or  shaft 
hereafter  be  assigned  to  any  chapel  under  the  provisions  of 
the  hereinbefore  recited  act  59  Geo.  3,  c.  134,  and  the  order 
in  council  assigning  such  chapelry  does  not  direct  that  mar- 
riages may  be  performed  in  such  chapel,  it  shall  be  lawful 
for  her  Majesty,  by  any  supplemental  order  in  council,  on 
a  representation  to  be  made  to  her  by  the  said  commis- 
sioners, with  the  consent  of  the  bishop  of  the  diocese,  to 
order  that  marriages  may  be  performed  thereafter  in  such 
chapel ;  and  that  all  the  fees  arising  therefrom  or  *  f^ 
thereof,  should  thereafter  belong  and  be  paid  to  the  minister 
of  such  chapel,  or  after  the  next  avoidance  of  the  parish 
church  that  all  or  a  portion  of  such  fees  should  belong 
and  be  paid  to  the  incumbent  of  such  parish  church;  a°a 
all  the  laws  in  force  relating  to  banns  of  marriage,  and 
marriages  in  district  chapels,  and  the  registering  thereof, 
shall  apply  to  marriages  performed  under  such  supple* 
mental  order  in  council." 

Sect.  6.  "  Every  order  in  council  under  the  provisions 
of  the  hereinbefore  recited  acts  or  any  of  them,  or  under 
the  provisions  of  any  other  of  the  church  building  acts, 
shall,  as  soon  as  may  be  after  the  making  thereof  by  her 
Majesty  in  council,  be  inserted  and  published  in  the  London 
Gazette  in  like  manner  as  any  order  in  council  made  under 
the  acts  regulating  the  proceedings  of  the  ecclesiastical 
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commissioners  of  England  is  published  in  such  Gazette, 
and  it  shall  not  be  necessary  to  enrol  in  the  Court  of 
Chancery  any  map  or  plan  or  description  of  the  boundaries 
of  any  division  or  district  formed  under  the  provisions  of 
the  hereinbefore  recited  acts,  or  any  other  of  the  church 
building  acts;  and  a  map  or  plan  on  which  shall  be  marked 
such  boundaries,  and  which  shall  be  sealed  with  the  common 
seal  of  the  said  commissioners  for  building  new  churches, 
and  the  order  in  council  annexed  thereto,  shall  be  regis- 
tered in  the  registry  of  the  diocese  in  the  manner  directed 
by  3  &  4  Vict.  c.  113,  and  shall  be  subject  to  such  and  the 
like  provisions  in  all  respects  relating  thereto  as  are  con- 
tained in  the  same  act :  provided  always,  that  nothing  in 
this  act  contained  shall  be  taken  to  repeal  or  affect  any 
of  the  authorities  contained  in  6  &  7  Will.  4,  c.  35,  for 
licensing  any  churches  or  chapels  for  the  solemnization  of 
marriages  therein." 

By  6  &  7  Vict.  c.  37,  s.  15,  when  a  church  has  been  Churches 
consecrated  in  and  for  a  district  constituted  under  that  act,  ™Jder  6  &  7 
the  district  shall  become  a  new  parish  for  ecclesiastical     lctc'   '' 
purposes,  and  "it  shall  be  lawful  to  publish  banns  of 
matrimony  in  such  church,  and  according  to  the  laws  and 
canons  in  force  in  this  realm  to  solemnize  therein  mar- 
riages," and  to  receive  fees  according  to  a  scale  to  be  fixed 
by  the  chancellor  of  the  diocese. 

By  19  &  20  Vict.  c.  104,  s.  11,  "  From  and  after  the  Offices  of  the 
commencement  of  this  act,  the  commissioners  may,  if  they  church  to  he 
shall  think  fit,  upon  application  of  the  incumbent  of  any  {Sth™horches 
church  or  chapel  to  which  a  district  shall  belong,  with  the  or  chapels  on 
consent  in  writing  of  the  bishop  of  the  diocese,  make  an  application  of 
order  under  their  common  seal,  authorizing  the  publica-     emcnm   n  • 
tion  of  banns  of  matrimony  and  the  solemnization  therein 
of  marriages  according  to  the  laws  and  canons  now  in 
force  in  this  realm  ;  and  all  the  fees  payable  for  the  per- 
formance of  such  offices,  shall  be  payable  and  be  paid  to 
the  incumbent  of  such  district." 

Sect.  12  of  this  act  provides  for  the  fees  being  paid  over 
to  the  incumbent  of  the  old  parish  in  certain  cases. 
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Sect.  6. — Marriage  by  Banns — Duty  and  Liability  of 

Clergyman. 

Duty  before  The  duty  (o)  and  liability  of  the  clergyman  in  the  matter 

publication.       of  banns  must  be  considered  both  before  and  after  their 

publication.  First,  as  to  his  duty  and  liability  before 
publication. 

As  to  parties  dwelling  in  divers  parishes,  the  rubric  is 
as  follows: — 
Certificate.  "  And  where  the  parties  dwell  in  divers  parishes,  the 

curate  of  the  one  parish  shall  not  solemnize  matrimony 
betwixt  them  without  a  certificate  of  the  banns  being 
thrice  asked  from  the  curate  of  the  other  parish." 
Punishment  of  And  by  Can.  62,  of  1603,  no  minister,  upon  pain  of 
clergvman  suspension  for  three  years  ipso  facto,  shall  celebrate  ma- 
brating  matri-  trimony  between  any  persons  when  banns  are  thrice  asked, 
mony  by  and  no  licence  in  that  respect  necessary,  before  the  parents 

canon  law.        or  governors  of  the  parties  to  be  married,  beirg  under  the 

age  of  twenty  and  one  years,  shall  either  personally,  or  by 
sufficient  testimony,  signify  to  him  their  consents  given  to 
the  said  marriage. 

Pursuant  to  which  canon,  about  the  year  1725,  Mr. 
Bridgen,  curate  of  Shoreditch,  London,  having  married 
a  couple  by  banns  published  in  that  church,  and  they  ap- 
pearing not  to  be  of  age,  was  articled  against  before  the 
Chancellor  of  London  (Dr.  Henchman),  and  had  sen- 
tence against  him  as  being  guilty  of  a  breach  of  the 
canon.  Mr.  Bridgen,  being  a  man  of  character,  and  it 
appearing  that  he  was  imposed  upon,  the  chancellor  and 
Bishop  of  London  were  willing  to  have  mitigated  the 
penalty.  But  upon  a  consultation  at  Doctors  Commons, 
it  was  agreed,  that  the  canon  having  fixed  a  penalty, 
without  leaving  any  power  in  the  judge  to  mitigate  it,  he 
could  only  be  pronounced  guilty  of  a  breach  of  the  canon, 
and  must  undergo  the  penalty  of  it.  Mr.  Bridgen  ap- 
pealed to  the  Arches ;  where,  after  deliberation,  the  sen- 
tence was  confirmed.  Then  he  petitioned  the  Archbishop 
of  Canterbury  for  a  dispensation  of  the  canon :  but  it  was 
agreed  by  all  the  civilians,  that  as  the  father  of  the  young 
man  had  been  at  the  expense  of  prosecuting,  and  Mr. 
Bridgen  was  convicted  of  a  breach  of  the  canon,  he  had 
a  right  to  have  lawful  punishment  thereby  directed  to  be 
inflicted.  And  Mr.  Bridgen  could  have  no  relief.  But  if 
there  had  only  been  a  necessary  promoter,  or  an  ex  officio 

(o)  Vide  post,  Punishments  for  Clergyman  for  wrong  Registration 
of  Marriage. 
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process,  they  were  of  opinion  it  might  be  taken  off  discre- 
tionally,  as  no  person  could  be  injured  by  it. 

Archdeacon  Sharpe,  in  his  visitation  charges,  ex- 
pressed an  opinion,  that  it  was  the  minister's  duty  to 
be  himself  assured  of  the  age,  or  consent  of  the  parent* 
of  the  parties,  before  he  marries  any  couple  even  by 
banns ;  otherwise  he  will  be  guilty  of  a  breach  of  the 
canon  (p). 

And  this  opinion,  as  the  law  then  stood,  was  sound ; 
but  under  the  statute  now  in  force,  sect.  8  of  4  Geo.  4,  4  Geo.  4,  c.  76. 
c.  76 : — "  No  parson,  minister,  vicar  or  curate,  solemnizing  How  far  mi- 
marriages  after  the  first  day  of  November  (q)  next,  be-  nisters  not 
tween  persons  both  or  one  of  whom  shall  be  under  the  f^11^^- 
age  of  twenty-one  years,  after  banns  published,  shall  be  minors  with- 
punishable  by  ecclesiastical  censures  for  solemnizing  such  oat  consent; 
marriages  without  consent  of  parents  or  guardians  unlesi i  £j£toT 
such  parson,  minister,  vicar  or  curate  shall  have  notice  of  of  banns  void, 
the  dissent  of  such  parents  or  guardians;  and  in  case  such 
parents  or  guardians,  or  one  of  them,  shall  openly  and 
publicly  declare  or  cause  to  be  declared,  in  the  church 
or  chapel  where  the  banns  shall  be  so  published,  at  the 
time  of  such  publication,  his,  her  or  their  dissent  to  such 
marriage,  such  publication  of  banns  shall  be  absolutely 
void." 

By  the  ancient  law  of  our  church,  "  Persons  contract-  Ecclesiastical 

ine  matrimony,  and  causing  the  same  to  be  solemnized,  Punishment  of 
i_r     •  •     i    •         j*         ,      .      ii    A   i    i  w         clandestine 

knowing  any  canonical  impediments  in  that  behalf,  or  marriages. 

having  strong  presumption  thereof,  shall  ipso  facto  incur 

the  sentence  of  the  greater  excommunication"  (r). 

"  Every  priest  who  shall  presume  to  celebrate  matri- 
mony anvwhere  save  in  the  parish  church  [where  one  of 
the  parties  or  their  friends  do  inhabit  (*) J,  without  the 
special  licence  of  the  diocesan,  or  who  shall  be  present 
thereat,  shall  be  suspended  from  his  office  for  a  whole 
year"(r). 

"  The  foregoing  constitution  shall  be  extended  to  chapels 
having  of  old  time  had  parochial  rights,  and  the  priest  shall 
incur  the  said  pain  ipso  facto"  {u). 

Of  old  Time.'] — That  is,  for  forty  years  at  least  (ar). 

"  Priests,  who  shall  knowingly  make  solemnization  of 
marriages  prohibited,  or  of  lawful  matrimony  between 
others  than  their  own  parishioners,  without  the  licence  of 

(p)  Page  291.  (0  Mepham,  Lindw.  274. 

(q)  i.e.  a.d.  1823.  (u)  Stratford,  Lindw.  277. 

(r)  Stratford,  Lindw.  277.  (x)  Ibid. 
(*)  Johns. 
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EcclMiMticJ     the  diocesans,  or  of  the  proper  curates  of  the  persons  coa>- 
danfeitine  ^   tracting  •   aIso  tne7  wn0  Bnal*  ctmxe  by  force  OT  &»  C^- 
mtrrUgca.        destine  marriages  to  be  solemnized  in  churches,  oratories 
or  chapels,  or  shall  be  present  thereat,  knowing  the  s   ■ 
shall  incur  the  sentence  of  the  greater  excommumra 
and  be  otherwise  punished  as  the  law  directs"  (y  ). 

Between  others  than  their  own  Parishioners/] — Thai 
is,  where  neither  of  the  parties  is  of  their  ownparish  (  r  I 

Without  the  Licence  of  the  Diocesans.^ — nTio  ha 
cure  throughout  the  whole  diocese,  have   power   to  grant 
licences  in  all  places  within  their  diocese  («). 

Or  of  the  proper  Curates.']— That  is,  as  to  their  own 
parishioners  only  (//). 

Or  shall  be  present  thereat."] — And  such  person  ■would 
not  be  admitted  in  the  spiritual  court  to  prove  such  mar- 
riage, until  he  should  be  legally  absolved  from  the  sen- 
tence incurred  thereby. 

They  were  ipso  facto  excommunicate,  and  the  eccle- 
siastical court  was  bound  ex  officio  to  take  notice    of  the 
fact  without  any  declaratory  sentence  (c). 
Canon  62.  By  Can.  62,  already  mentioned,  "  No  minister,  n\ 

pain  of  suspension  for  three  years  ipso  facto,  shall  cele- 
brate matrimony  between  any  persons  without  a  facu 
or  licence,  or  without  banns  published ;  neither  shall  anv 
minister  upon  the  like  pain,  under  any  pretence  whatso- 
ever, join  any  persons  so  licensed  in  marriage  at  any  un- 
seasonable times,  but  only  between  the  hours  of  eight  and 
twelve  in  the  forenoon,  nor  in  any  private  place,  but  either 
in  the  churches  or  chapels  where  one  of  them  dwelleth, 
and  likewise  in  time  of  divine  service " 

Upon  Pain  of  Suspension.] — In  our  ecclesiastical  re- 
cords we  frequently  meet  with  absolutions  of  clergymen 
who  had  celebrated  marriages  clandestinely,  and  so  kite  as 
Archbishop  Sancroft's  time  we  find  the  entire  process  of 
such  an  absolution ;  but  in  the  more  ancient  registers, 
towards  the  beginning  of  the  Reformation,  one  and  th. 
same  dispensation  issued  for  the  minister  and  the  two 
parties,  which  sort  (as  well  as  separate  dispensations)  are 
very  common  in  our  books  (rf). 

Without  a  Faculty  or  Licence.] — Such  faculties  have 
been  very  various  in  point  of  extent,  in  many  instance- 
requiring  a  publication,  sometimes  once  and  dispensing 

(u)  Stratford,  Lindw.  276.  (c)  Scrimshire  v.   Scrimkirr 

(2)  Ibid.  2  Consist.  399. 

(a)  Ibid.  (<Q  Gibs.  425. 
(6)  Ibid. 
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with  two,  in  other  cases  twice  and  dispensing  but  with 
one,  and  again  in  other  cases  expressly  requiring  all  the 
three  publications  and  dispensing  only  with  time  or  place. 
Instances  of  all  which,  especially  before  the  Reformation, 
are  very  common  in  our  ecclesiastical  records  (e). 

To  return,  however,  to  the  subject  of  banns.  It  is  in  Duty  of  clergy- 
all  cases  the  duty  of  the  clergyman  to  inform  himself  by  ™an  to  Inform 
all  reasonable  means  that  the  publication  of  banns  which 
he  is  requested  to  make,  is  a  due  publication  with  respect 
both  to  place  and  persons.  For  a  neglect  of  his  duty  he 
may  be  subject  to  ecclesiastical  punishment ;  and  more- 
over, if  he  should  marry  a  minor,  who  is  a  ward  in  chan- 
cery, without  the  leave  of  the  court,  he  will  only  escape 
the  penalties  incident  to  a  contempt  of  that  court  by  show- 
ing that  he  was  deceived  after  taking  every  reasonable 
precaution  (f). 

The  statute  4  Geo.  4,  c.  76,  gives  a  further  protection  to  Protection  to 
the  clergyman,  inasmuch  as  it  enacts  by  sect  7,  "  That  no  ^T^™*11  by 
parson,  vicar,  minister  or  curate  shall  be  obliged  to  publish  ~       '  , 
the  banns  of  matrimony  between  any  persons  whatsoever,  name8  ftnd 
unless  the  persons  to  be  married  shall,  seven  days  at  the  place  and 
least  before  the  time  required  for  the  first  publication  of  |^of  f 
such  bauns  respectively,  deliver  or  cause  to  be  delivered  to  parties  to  be 
such  parson,  vicar,  minister  or  curate,  a  notice  in  writing,  gWen  to  mi- 
dated  on  the  day  on  which  the  same  shall  be  so  delivered,  niater- 
of  their  true  christian  names  and  surnames,  and  of  the 
house  or  houses  of  their  respective  abodes  within  such 
parish  or  chapelry  as  aforesaid,  and  of  the  time  during 
which  they  have  dwelt,  inhabited  or  lodged  in  such  house 
or  houses  respectively." 

If,  however,  the  clergyman  does  not  avail  himself  of 
this  right  to  demand  a  notice  of  seven  days,  and  he  is  not 
bound  to  do  so,  he  should  take  care  to  satisfy  himself  that 
no  legal  impediment  disentitles  the  parties  to  the  publica- 
tion of  banns  in  his  church. 

An  authority  of  great  weight  (ff)  has  made  observations  Lord  Eldon's 
on  this  subject  which  deserve  careful  attention  : —  obserrationa. 

"  With  regard  to  the  clergyman,  a  notion  seems  to  pre- 
vail, that  everything  is  correct,  if  a  paper  describing  the 
parties  between  whom  banns  are  to  be  published,  being 
handed  up  to  the  clergyman  in  the  usual  manner  during 

(e)  Gibs.  425.  451 ;  Mr.  Herberts  case,  3   P. 

(/)  Priestley  v.  Lamb,  6  Ves.  Wms.  116;  Bonnes  v.  Waugh, 

421 ;  Millet  v.  Bouse,  7  ib.  419  ;  cited  2  ib.  112. 

Nicholson    v.    Squire,     16    ib.  (g)  Lord  Eldon. 
259;   Warier  v.    Yorke,   19  ib. 
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the  service,  he  publishes  them  without  more.     It  is  true 
that  a  marriage  by  banns  is  good,  though  neither  of  the 
parties  was  resident  in  the  parish ;  but  if  a  clergyman,  not 
using  due  diligence,  marries  persons,  neither  of  whom  is 
resident  in  the  parish,  he  is  liable  at  least  to  ecclesiastical 
censure,  perhaps  to  other  consequences.     It  has  been  uni- 
formly said,  especially  as  to  marriages  in  London,  that 
the  clergyman  cannot  possibly  ascertain  where  the  parties 
are  resident ;  but  that  is  an  objection  which  a  court,  be- 
fore whom  the  consideration  of  it  may  come,  cannot  hear. 
The  act  of  parliament  (/)  has  given  the  means  of  making 
the  inquiry,  and  if  the  means  provided  are  not  sufficient, 
it  is  not  a  valid  excuse  to  the  clergyman  who  has  not  used 
those  means,  that  he  could  not  find  out  where  the  parties, 
or  either  of  them,  were   resident.     If  he  has   used  the 
means  given  to  him  and   was  misled,  he  is  excusable; 
but  he    can    never    excuse    himself  if  no    inquiry  was 
made"(m). 
Duty  where  It  has  been  seen  that  where  the  dissent  of  parents  or 

J*.*??8  for"         guardians  is  openly  declared  at  the  time  of  publication  of 
1    en*  banns  such  publication  becomes  "  absolutely  void."      The 

clergyman  who,  after  such  expression  of  dissent,  proceeded 
with  the  publication  or  solemnized  a  marriage  would  be 
liable  to  the  severe  penalties  by  ecclesiastical  law  specified 
in  the  62nd  canon,  and  perhaps  also  to  penalties  by  the 
common  law. 

But  it  is  also  the  duty  of  the  clergyman  to  make  due 
inquiries  before  he  publishes  banns ;  he  must  take  such 
measures  as  a  man  of  ordinary  discretion  would  take  who 
wished  to  avoid  being  deceived.     The  degree  of  caution, 
the  minuteness  of  inquiry  requisite,  must  depend  on  the 
particular  circumstances  of  each  case  ;  and  with  respect 
to  a  public  forbidding  of  the  banns  by  a  person  not  stand* 
ing  in  the  relation  of  parent  or  guardian  to  either  of  the 
parties,  the  clergyman  should  consider  the  alleged  ground 
of  the  prohibition.     As,  for  instance,  that  one  or  both  of 
the  parties  was  or  were  under  the  legal  age  for  contract- 
ing matrimony.     It  may  happen  in  the  case  of  parties 
who  have  attained   then-   majority  that   the    clergyman 
might  be  credibly  apprised  that  the  parties  were  within 
the  prohibited  degrees,  or  already  married,  or  that  one 
was  an  idiot  or  lunatic  incapable  of  consent.     In  all  such 
cases  the  law  would  require  the  clergyman  to  exercise  due 

(I)  This  was  26  Geo.  2.  c.  33.  (m)  Nicholson   v.   Squire,    16 

Ves.  261. 
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inquiry,  and  would  warrant  him  in  delaying  or,  as  the 
case  may  be,  finally  refusing  to  publish  banns  (w). 

Wynn  v.  Davies(o)  is  a  case  of  much  importance,  both  Liability  to 
on  account  of  the  subject  itself,  and  of  the  experience  of  eccle8ia8t*cal 
the  judge  who  delivered  the  sentence.      The  amenability  w '     r 
of  the  clergyman,  since  the  enactment  of  the  Marriage  Daviet. 
Acts,  to  ecclesiastical  law  and  censures  for  the  irregular 
solemnization  of  marriages,  is  fully  discussed  and  clearly 
established. 

The  learned  judge  says : — 

"  The  principal  offence  charged,  I  have  already  stated 
to  be,  that  of  publishing  the  banns  of  marriage,  and  of 
marrying  persons  not  resident  within  the  parish ;  and  the 
objection  taken  to  the  admissibility  of  the  articles,  is,  that 
the  offence  imputed  to  the  appellant,  if  a  violation  of  the 
law,  is  not  cognizable  in  the  ecclesiastical  court ;  and  a 
doubt  is  raised,  whether  in  fact  it  ever  was  cognizable  in 
those  courts ;  or  if  so,  whether  the  jurisdiction  has  not 
been  taken  away  by  subsequent  statutes. 

«'  Now  that  the  performance  of  religious  rites  and  cere- 
monies was  under  the  superintendence  and  direction  of 
the  ordinary,  to  whose  authority  the  clergy  were  ame- 
nable, is  too  clear  to  admit  of  dispute,  and  it  would  be  a 
waste  of  time  to  refer  to  any  authorities  in  support  of  this 
position ;  in  fact,  the  correction  of  the  clergy  in  matters 
relating  to  the  performance  of  divine  worship,  is,  and 
always  has  been,  more  peculiarly  the  province  of  the  ordi- 
nary. 

"  That  the  canon  law  prohibited  clandestine  marriages, 
and  inflicted  punishment  on  the  parties  contracting  such 
marriages,  as  well  as  on  the  minister  solemnizing  them,  is 
abundantly  clear ;  and  it  is  no  less  certain  that  marriages 
were  forbidden  to  be  solemnized  by  any  other  than  the 
priest  of  the  parish  in  which  the  parties  resided;  unless 
with  the  licence  of  the  diocesan  and  of  the  curate  of  the 
parish.  It  would  hardly  have  been  necessary  to  cite  pas* 
sages  from  the  canon  law  in  support  of  this  latter  doctrine, 
but  for  the  doubt  which  was  suggested  in  the  argument ; 
but  as  that  doubt  has  been  raised,  the  court  is  called  upon 
to  refer  to  some  of  the  authorities  in  order  to  establish 
this  position." 

The  learned  judge  then  proceeded  to  cite  the  Constitu- 
tion of  Archbishop  Reynolds  (p),  and  Simon  MephanCs 

(n)  Voysey  v.  Martin,  Bishop  (o)  1  Curt  Eccl.  Rep.  69  (1835). 

of  Exeter's  judgment ;  Stephen  s  (p)  Lyndwood,  book  4,  tit  i., 

Laws  relating  to  Clergy,  i.  p.  748.      De  Sponsalibus  et  Matrimonio. 
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Constitution  (a)  and   Archbishop  Stratford (r),  and  Ik 
text  law,  and  then  continued : — 

"  There  is  then  no  doubt,  that  not  only  the  parties  ex- 
tracting, but  also  the  priest  solemnizing  clandestine  mr- 
riageB,  were  punishable  by  the  ancient  canon  law  as  receM 
and  allowed  nere;  and  that  a  marriage  not  preceded^ 
publication  of  banns  or  licence,  or  between  persons  M 
parishioners,  was  in  the  meaning  of  that  law  a  clande-stiffi 
marriage ;  and  this  continued  to  be  the  law,  down  to  tk 
time  of  the  passing  of  the  Marriage  Act  (26  Geo.  2);  >i 
least,  in  1736,  it  was  so  held  in  the  case  of  Middlftof 
Croft(t)  so  often  referred  to,  and  so  much  relied  on,  in  w 
argument.  And  the  case  of  Mnttinpley  v.  JHartyn(t)  ** 
mentioned  by  Lord  Haiti  wicke  in  support  of  this  part  I 
his  judgment,  where  it  was  resolved:  *  That  if  anypersw* 
marry  without  publication  of  banns,  or  licence  dispenais 
with  it,  they  are  citable  for  it  in  the  ecclesiastical  court; 
and  this  even  in  the  case  of  lay  persons,  so  a  fortiori'm  tie 
case  of  the  clergy." 

"  The  question  then  is  simply  reduced  to  this,  whether 
the  Marriage  Act(w)  by  winch  a  clergyman  knowingly 
and  wilfully  solemnizing  marriage  without  due  publication 
of  banns  or  licence,  is  liable  to  be  convicted  as  a  felon* 
and  to  be  transported  for  fourteen  years,  lias  repealed  toe 
canon  law,  and  taken  away  the  ancient  jurisdiction  of  the 
ecclesiastical  court  in  such  matters ;  and  this,  undoubtedly, 
is  a  very  grave  and  serious  question,  and  deserves  grt&! 
consideration,  more  especially  as  there  does  not,  as  before 
observed,  appear  to  have  l«en  anv  actual  decision  upon  m 
the  only  case  which  is  to  l>e  found,  being  that  of  Campfc^ 
Clerk  v.  Aldridge,  Clerk  (x),  which  occurred  shortly  after 
the  Marriage  Act(y);  that  case  was  to  this  effect  .'-7-^ 
clergyman  was  called  upon  to  answer  in  the  ecclesiastical 
court  for  solemnizing  marriage  without  banns  or  licence. 
and  for  performing  other  religious  rites  without  the  licence 
of  the  ordinary,  and  a  prohibition  was  prayed  upon  die 
suggestion,  that  since  the  Marriage  Act  the  offence  w*3 
only  cognizable  in  the  temporal  courts.    The  court  did  not 
absolutely  determine  the'  point,  but  the  prohibition  ira* 
made  absolute  as  to  marrying  without  banns  or  licence,  the 
plaintiff  having  leave  to  declare  in  prohibition,  in  order 
that  the  question  on  the  Marriage  Act  might  be  more 
solemnly  argued  and  decided,  thereby,  as  I   understand! 


,,  p.  79. 


(5)  Lyndwood,  book  4,  tit.  3. 
(r)  Ibid. 

f«)  4  Geo 

(*)  2  wa 

(«)  2  Atkyn*,  650. 

C)  2Gfico 

<*)    W.  Jones,  257. 
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"  intimating  an  inclination  against  the  jurisdiction  of  the 
ecclesiastical  court ;  not  deciding  that  point,  as  nothing 
further  appears  to  have  been  done  in  the  case ;  it  cannot, 
therefore,  be  considered  as  a  binding  authority,  and  the 
rather,  because  the  arguments  upon  which  the  application 
for  a  prohibition  was  founded,  or  the  reasons  of  the  judg- 
ment, are  not  given  at  length  in  the  report.     It  is  certainly 
somewhat  extraordinary,  that,  considering  the  great  lapse 
of  time  between  the  passing  of  the  first  Marriage  Act  and 
the  present  day,  no  traces  are  to  be  found  of  any  other 
proceedings,  either  against  parties  or  clergymen,  in  the 
records  of  these  courts,  nor,  as  I  believe,  in  the  reports  of 
■       cases  occurring  in  the  courts  of  common  law ;  and  the 
[       absence  of  any  such  proceedings  may  in  some  degree  coun-    . 

tenance   the   suggestion   that  the   general  and  received 

1       opinion  has  been,  that  the  ecclesiastical  jurisdiction   no 

longer  exists ;  otherwise  numerous  cases  have  occurred  in 

1       which  it  might  be  supposed  that  the  law  would  have  been 

1        put  in  force ;  but  this  is  not  conclusive,  the  law  may  exist, 

though  it  may  have  been  suffered  to  sleep.'* 
i  "  In  the  absence  therefore  of  any  direct  precedent,  the 

i         court  must  consider  this  question  of  law  upon  principle, 
i         and  such  analogies  as  decisions  in  other  cases  may  furnish 
i         for  its  guidance.     Now  it  must  be,  and  indeed  has  been 
i         admitted,  that  these  courts  have   no  power  to  inquire 
i         directly  and  originally  as  to  any  pleas  of  the  crown,  and 
(         upon  the  authority  of  Lord  Hardwicke's  opinion  in  the 
same  case  of  Middleton  v.   Croft,  it  may  perhaps    be 
further  admitted,  that  an  act  of  parliament  imposing  a 
penalty  recoverable  in  the  temporal  courts  upon  a  par- 
ticular offence,  formerly  cognizable  in  the  ecclesiastical 
courts,  would  repeal  any  authority  which  those  courts  had 
by  force  of  the  canon  law,  unless  there  were  words  reserv- 
ing the  jurisdiction  of  those  courts.     But  it  would  still 
remain  as  in  that  case  to  be  inquired  whether  the  cogni- 
zance which  these  courts  had  of  the  particular  offence 
charged  in  these  articles,  did  at  the  time  of  the  passing  of 
the  Marriage  Act,  solely  and  entirely  depend  upon  the 
canon  law,  or  whether  that  law  was  not  sanctioned  and 
confirmed  by  acts  of  parliament,  and  thereby  made  part  of 
the  statute  law ;   and  if  so,  then  whether  those  statutes 
have  also  been  repealed  by  the  Marriage  Act." 

"  Now,  here  the  same  case  of  Middleton  v.  Croft  seems 
to  furnish  a  pretty  strong  precedent."  And  after  referring 
to  this  case  he  proceeded :  — "  In  the  present  case,  however, 
the  statute  and  the  canon  law  are  both  directed  against  the 
same  offence ;  the  distinction,  therefore,  made  in  the  case 
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"  of  Middleton  v.  Croft  does  not  exist,  and  if  the  maOs 
rested  there,  the  court  would,  I  think,  be  bound  to  h<^ 
that  the  ecclesiastical  court  had  do  power  to  entertain  ue 
question,  supposing  it  to  amount  to  a  charge  of  felon 

Again,  citing  Lord  Hardwicke,  he  says : — "  So  ibr 
Lord  Hardwicke's  opinion  seems  to  be,  that  in  cric- 
to  repeal  an  existing  statute,  the  latter  statute  must  bin 
express  words  of  repeal,  or  must  be  contrary  to  the  Ten- 
sions of  the  law  said  to  be  repealed ;  or  that,  at  least,  men- 
tion must  be  made  of  that  law,  showing  an  intention  of  iht 
framers  of  the  latter  act  of  parliament  to  repeal  the  J'oc- 
mer." 

"  How  then  does  the  matter  stand  in  this  respect,  irith 
reference  to  the  present  case,  if  tried  by  these  tests  ?** 

"  First.  There  are  no  express  words  of  repeal  in  rh; 
4  Geo.  4,  c.  76,  bo  that  the  case  stands  clear  of  that  objec- 
tion." 

"  Secondly.    Are  the  provisions  of  the  Marriage  Act  re- 
pugnant or  contrary  to  the  existing  law  ?     I  can  find  none 
such ;  on  the  contrary,  they  seem  to  be  confirmatory  of 
it,  as  will  appear  more  particularly  in  considering-  the  third 
test  proposed — namely,  whether  there  was  any  intention 
on  the  part  of  the  legislature  to  repeal  the  pre-existing  law. 
to  be  discovered  either  with  reference  to  the  provisions  of 
the  26th  Geo.  2,  or  4th   Geo.  4.     These  acts  direct  thai 
the  banns  shall  be  published  in  the  parish  church  or  in 
some  public  chapel,  in  which  public  chapel  banns  of  mar- 
riage nave  been  usually  published,  of  or  belonging  to  sm-b 
parish  or  chftpelry,  wherein  the  persons  to  be  married  shall 
dwell,  according  to  the  form  of  words  prescribed  by  the 
rubric  prefixed  to  the  Office  of  Matrimony  in  the  Book  of 
Common  Prayer  (these  rules  being  clearly  drawn  from 
and  founded  on  the  ancient  canon  law)  during  the  time  of 
morning  service,  or  of  evening  service  if  there  shall  be  no 
morning  service,  in  such  church  or  chapel  upon  the  Sun- 
day, upon  which  such  banns  shall  be  so  published,  imme- 
diately after   the  second  lesson ;   and  whenever  it  shall 
happen  that  the  persons  to  be  married  shall  dwell  in  divers 
parishes  or  chapelries,  the  banns  shall  in  like  manner  be 
published  in  the  church  or  such  chapel  as  aforesaid  belong- 
ing to  such  parish  or  chapelry  wherein  each  of  the  said 
Eersons  shall  dwell,  and  that  all  other  the  rules  prescribed 
y  the  said  rubric  concerning  the  publication  of  banns  and 
solemnization  of  matrimony  shall  be  strictly  observed.    So 
far,  then,  the  act  of  parliament  differs  from  the  rubric  in 
directing  that  the  banns  shall  be  published  on  three  Sun- 
days (not  holydays,  as  in  the  rubric),  and  after  the  second 
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**  lesson  instead  of  after  the  Nicene  Creed  (y);  but  in  every 
other  respect  it  adopts  and  confirms  the  rule  there  given 
for   the  publication  of  banns  and  solemnization  of  matri- 
mony, and  is,  therefore,  very   far  from   indicating  any 
intention  to  repeal  the  existing  law  in  any  other  particu- 
lars than  those  to  which  I  have  referred ;  but  the  tenor  of 
the  act  in  other  places  clearly  supposes  that  the  ecclesias- 
tical law  continued  in  force  and  operation.     By  the  subse- 
quent sections  of  the  same  act  of  parliament,  and  also  in 
4  Geo.  4,  c.  76,  it  is  provided,  that  no  minister  in  solem- 
nizing marriages  between  persons  both  o»  one  of  whom 
shall  be  under  the  age  of  twenty-one  years,  after  banns 
published  shall  be  punished  by  ecclesiastical  censures  for 
solemnizing  such  marriages  without  consent  of  parents 
or   guardians,  whose  consent  is  required  by  law,  unless 
such  minister  shall  have  notice  of  the  dissent  of  such 
parents  or  guardians,  and  in  case  such  parents  or  guar- 
dians, or  one  of  them,  shall  openly  or  publicly  declare, 
or  cause  to  be  declared,  in  the  church  or  chapel  where  the 
banns  shall  be  so  published,  at  the  time  of  such  publica- 
tion,  his,   her  or  their  dissent  to  such  marriage,  such 
publication  of  banns  shall  be  absolutely  void.    This  section 
of  the  act  of  parliament  certainly  repeals  that  part  of  the     _ 
62nd  Canon  of  1603,  which  prohibited  marriages  between 
minors  before  the  parents  or  governors  of  the  minor  per- 
sonally or  by  sufficient  testimony  signified  their  consent  to 
the  marriage.     But  supposing  that  the  minister  after 
notice  of  dissent  should  proceed  to  the  solemnization  of 
the  marriage  he  would  clearly  not  have  been  exempted 
from  ecclesiastical  censures,  and  would  as  clearly  be  liable 
to  be  convicted  of  felony  and  to  transportation  for  fourteen 
years,  for  knowingly  and  wilfully  solemnizing  marriage 
without  due  publication  of  banns;  the  publication  being  by 
the  same  sections  declared  to  be  absolutely  void.     These, 
then,  are  strong  indications  that  it  was  not  the  intention  of 
the  legislature  to  repeal  the  ecclesiastical  law  on  this  sub- 
ject, but  that  both   should   stand  together.      I  cannot, 
therefore,  but  think  that  these  acts  of  parliament  do  not 
and  were  not  meant  to  repeal  the  authority  of  the  ecclesias- 
tical courts  in  cases  of  this  description,  but  that  one 
and  the  other  may  be  put  in  execution  ;  and  this,  even  in 
cases  where  the  conduct  of  the  minister  may  have  been 
such  as  to  render  him  liable  to  an  indictment  and  convic- 
tion of  felony." 

"  But  does  it  follow  that  the  offence  imputed  by  the 
present  articles  necessarily  constitutes,  or  that  Mr.  Wynn 

(y)  This  is  a  mere  obiter  dictum.    Vide  supra,  pp.  761—763. 
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liability  to  "  would  be  convicted  of  felony,  if  the  whole  of  the  mitkfc 
eocleriutical  were  proved.  It  is  not  in  any  one  part,  or  in  the  wkk 
JT*     T  taken  together,  alleged  that  the  party   cited  has  As#*- 

Davitt.  tnjr/y    and  wilfully  married  any    persons   without  4e 

publication  of  banns ;   true  it  is,  that   he  is  accused  d 
publishing  the  banns  of  marriage    and    of  solemnize 
matrimony  between   persons  neither   of  whom   were  re- 
siding in  his  parish,  and  this  may,  by  reference  to  & 
provisions  of  the  act  of  parliament,  be  considered  as  t 
marriage  without  due  publication  of  banns  ;  the  clear  a- 
tendment  of  the  law  being  that  banns  shall  be  publish^ 
between  persons  resident  in  the  parish,  and  that  banns  fi& 
so  published  shall  be  null  and  void.    But  then  the  minister 
must  knowingly  and  wilfully  offend  against  the  act  toineff 
the  penalty.     iNow,  the  ecclesiastical  law  is  in  this  case 
sought  to  be  enforced  against  him,  for  having-  neglected  te 
satisfy  himself  that  the  parties  whose  banns  were  published 
were  resident  or  dwelt  within  his  parish,  for  not  using  the 
means  provided  by  the  law  to  satisfy  himself  of  the  res- 
dence  of  the  parties  before  he  published  the   banns,  or 
before  he  proceeded  to  solemnize  the  marriage   between 
parties  whose  banns  had  been  published  by  other  persoes 
in  his  church,  and  not  for  any  wilful  violation  of  the  law.* 
"  It  is,  indeed,  true,  as  observed  by  Dr.  Phillimoie,  thai 
the  law  is  not  imperative  upon  him  to  require  seven  dajsr 
notice  before  he  publishes  the  banns,  nor  would  he  be 
punishable  for  publishing  the  banns  without  that  particular 
notice,  or  the  expiration  of  the  seven  days ;   but  if  he 
chooses  to  dispense  with  the  notice  which  he  is  entitled  to 
require,  and  if  it  should  turn  out,  that  the  parties  are  not 
entitled   to    have    the   banns    published   in    his    parish, 
he  must  take  upon  himself  the  consequence  of  his  own 
neglect  to  do  that  which  the  law  has  provided  for  his 
security ;   he  cannot  be  allowed  to  shelter  himself  under 
the  excuse  that  he  was  ignorant  of  the  fact  of  their  non- 
residence  in  the  parish,  when  he  might,  and  ought  to 
have  inquired  into  the  facts.     This  view  of  the  law  is  sup- 
ported by  cases  which  have  occurred  elsewhere,  particularly 
m  the  Court  of  Chancery,  which,  although  they  may  not 
perhaps  have  the  authority  of  absolute  decisions  upon  the 
point;   yet  as  the  observations  made  therein  necessarily 
arise  out  of  the  proceedings,  and  are  intimately  connected 
with  them,  and  are  not  therefore  to  be  treated  as  mere 
obiter  dicta;  and  considering  the  persons  from  whom  they 
fall,  and  the  frequent  repetition  of  them,  they  are  entitled 
to  great  weight  and  attention." 

Sir    H.    Jenner    then    cited    the    case    of    Moore  v. 
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\  JOWoore  (z)  in  1741,  and  Priestly  v.  Lamb  (a),  and  then 
.said:  — 

t  ITor  these  reasons  "  I  am  of  opinion  that  the  original 
f  jurisdiction  which  the  ecclesiastical  courts  possessed  and 
;  exercised  in  cases  of  this  description,  is  not  taken  away  by 
i  any  of  the  statutes ;  that  the  ordinary  is  still  entitled  to  pro- 
ceed to  the  correction  of  any  of  his  clergy  who  may  offend 
:  against  the  order  of  the  Church,  in  publishing  banns  and 
,  solemnizing  matrimony  in  any  other  manner  than  that 
t  prescribed  by  the  law ;  and  that  if  the  charges  contained  in 
t  these  articles  shall  be  established  by  evidence,  Mr.  Wynn 
,    is  liable  to  be  canonically  punished  for  such  offence." 

A  clergyman  may,  however,  be  criminally  proceeded  Punishment 
»     against  in  the  ecclesiastical  court  for  refusing  without  just  ^JJJJJ08' 
'      grounds  to  perform  the  marriage  service  (ft). 

It  seems  also  that  he  may  be  liable  to  an  action  at  com-  May  be  liable 
mon  law.  to  an  action- 

r  In  the  case  of  Davis  v.  Black  (c\  "  Declaration  in  case 

*       stated  that  plaintiff  (a  man)  and  H.  were  desirous  to  in- 
termarry ;  tnat  a  licence  was  granted  to  the  end  that  the 
:       marriage  might  be  solemnized  in  the  parish  church  of  B. 
by  the  rector,  vicar  or  curate  thereof,  without  banns,  within 
\       three  months  from  the  date,  H.'s  usual  place  of  abode 
i       having  been  in  B.  for  fifteen  days  immediately  before  the 
granting  of  the  licence ;  provided  there  should  appear  to 
%        be  no  impediment  by  reason  of  former  marriage,  con- 
sanguinity, &c,  nor  any  suit  be  depending  by  reason 
thereof;   and  that  the  celebration  should  be  in  the  said 
t         church  between  eight  and  twelve  in  the  forenoon;   the 
»        declaration  also  averred  that  defendant  was  rector  and  sole 
minister  of  the  church  of  B. ;  that  there  was  no  impedi- 
ment by  reason,  &c,  nor  any  suit,  &c,  and  that  by  reason 
of  the  premises  and  by  force  of  the  licence  it  became  de- 
fendant's duty  as  rector,  &c,  on  notice  of  the  licence,  to 
solemnize  the  marriage  in  the  manner  and  time  specified  in 
the  licence  when  thereunto  requested ;  that  defendant  had 
notice  of  the  licence,  and  afterwards,  viz.,  on  &c,  and  on 
several  other  days  between  that  day  and  the  death  of  H., 
was  requested  by  plaintiff  to  solemnize  the  marriage  in  the 
manner  and  time  specified  in  the  licence ;  yet  defendant, 
not  regarding  his  duty,  but  contriving  wrongfully  and 


(z)  2  Atkyns,  157.  Lee,  515. 

(a)  6  Vesey,421.  (c)  1  Ad.  &   El.,  N.  S.  900 

(6)  Argar   v.    Holdnoorth,  2      (1841). 
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m»t  be  linbls  illegally  to  harass,  oppress  and  injure  the  plaintiff,  mrii 
to  u  action.  not)  on  ^e  aai^f  &c>)  OT  any  time  afterwards,  gofer"- 
the  marriage,  but  wrongfully  and  illegally  refused 
do;  that  while  he  continued  so  to  refuse  H.  died, w& "* 
by  reason,  &c.,  plaintiff  lost  the  benefit  of  the  licenced 
the  marriage,  and  had  been  put  to  expenses  which  w 
rendered  useless,  had  been  injured  in  his  good  name  a* 
had  nftnd  anxiety  of  mind. 

"  Holden  bad  after  verdict  for  not  averring  a  Bjg* 
from  II.,  or  notice  to  the  defendant  that  H.  was  wife 
that  the  marriage  should  take  place. 

"  Semble,  per  Patteson  and  Coleridge,  JJ-,  thai  ■ 
request  was  insufficiently  stated,  inasmuch  as  the  u1*" 
allowed  three  months. 

"  Semble,  per  Patteson,  J.,  that  the  declaration  oug^ 
to  have  averred  that  the  licence  was  in  force  at  the  time*" 
the  request. 

"  Semble,  per  Williams  and  Coleridge,  JJ.,  ft"** 
declaration  was  also  bad  for  not  showing-  that  the  ow* 
dant,  at  the  time  of  the  request,  was  able  to  perform  W 
ceremony,  and  was  not  engaged  in  the  performance 1" 
some  other  duty, 

"  Queers,  whether,  under  any  circumstances,  an  aett* 
at  law  lies  against  a  clergyman  for  refusing  to  perform  I* 
marriage  ceremony." 
Doubtful  It  seems  doubtful  whether  he  is  liable  to  an  indictment 

whether  lialila    for  refilling  to  marry. 

to  indictment,         j^  g^fo  y   Moorhousr  James  (/)  it  was  holden  <» 
to  sustain  an  indictment  against  a  clergyman  for  refnS"? 
marry  persons  who  have  obtained  a  registrar's  certim'-3 ' 
for  that  purpose,  they  must  have  presented  themselves 
him  to  be  married  at  some  time  when  he  could  lega".T 
have  married  them.  _ 

It  was  doubted  whether  this  is  in  any  ca3e  an  HH»ct" 
able  offence,  or  is  merely  an  ecclesiastical  matter. 

If  indictable,  it  must  be  averred  in  the  indictment  W 
the  parties  were  persons  who  could  lawfully  marry- 
In  this  case  the  reason  of  the  clergyman  for  renismg10 
marry  was  that  the  parties  had  not  been  confirmed;  '*' 
as  it  has  been  seen,  the  indictment  was  quashed  on  otn« 
grounds. 

C.  C.  It.  1;  1  Temple  &  ** 
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Sect.  7. — Marriage  without  Banns. 

A  marriage  may  also  be  legally  solemnized  without  the  Three  ways  of 
publication  of  banns  by  virtue  of  a  licence,  of  which  there  m*"7ing 
are  in  fact  three  kinds: — (1)  the  licence  of  the  bishop  or 
ordinary ;    (2)  the  special  licence  of  the  Archbishop  of 
Canterbury ;  (3)  the  certificate  of  the  registrar  (jj). 

1.  As  to  the  licence  of  the  ordinary.  This  power  of  dis-  Licence  of  the 
pensing  with  banns  is  granted  to  the  bishop  both  by  ordinary, 
common  and  by  statute  law  too,  viz.  25  Hen.  8,  c.  21, 
8.  9,  by  which  all  bishops  are  allowed  to  dispense  as  they 
were  wont  to  do ;  and  such  dispensations  have  been 
granted  by  bishops,  ever  since  Archbishop  Mepham's 
time  at  least  (A). 

By  Can.  101  of  1603,  "  No  faculty  or  licence  shall  be 
granted  for  solemnization  of  matrimony  without  publica- 
tion  of  banns,  by  any  person  exercising  any  ecclesiastical 
jurisdiction  or  claiming  any  privileges  in  the  right  of 
their  churches,  but  only  by  such  as  have  episcopal  autho- 
rity, or  the  commissary  for  faculties,  vicars-general  of  the 
archbishops  and  bishops  sede  plend  or  sede  vac  ante,  the 
guardian  of  the  spiritualties,  or  ordinaries  exercising  of 
right  episcopal  jurisdiction  in  their  several  jurisdictions 
respectively  ft). 

"  And  no  licence  shall  be  granted  but  unto  such  per-  To  whom, 
sons  only  as  be  of  good  state  and  quality." 

"  And    no  licence   shall  be  granted   but  upon  good 
caution  and  security  taken." 

By  Can.  102,   "  Which  security  shall  contain   these  Security  to 
conditions :  1.  That  at  the  time  of  granting  such  licence  beA?iYe,,1» and 

.v.,  •         j-         A     *     °        A       *  •    oath  to  be 

there  is  not  any  impediment  ot  precontract,  consangui-  matje. 
nity,  affinity,  or  other  lawful  cause,  to  hinder  the  said 
marriage.  2.  That  there  is  not  any  controversy  or  suit 
depending  in  any  court,  before  any  ecclesiastical  judge, 
touching  any  contract  or  marriage  of  either  of  the  said 
parties  with  any  other.  3.  That  they  have  obtained 
thereunto  the  express  consent  of  their  parents  (if  they  be 
living)  or  otherwise  of  their  guardians  or  governors. 
Lastly,  that  they  shall  celebrate  the  said  matrimony  pub- 
licly in  the  parish  church  or  chapel  where  one  of  tnem 
dwelleth,  and  in  no  other  place,  and  that  between  the 
hours  of  eight  and  twelve  in  the  forenoon." 

This  canon  as  to  taking  security  is  annulled  by  4  Geo. 
4,  c.  76. 

(g)  Marriage  without  any  re-  (A)  Johns.  194. 

ligious  ceremony  has  been  al-         (i)  See  6  &  7  Will.  4,  c.  85, 
read j  noticed  ;  see  pp.  716,  760.      s.  1. 
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By  Can.  103,  "  And  for  the  avoiding  of  all  fraud  and 
collusion  in  the  obtaining  of  such  licences  and  dispensa- 
tions, before  such  licence  shall  be  granted,  it  shall  appear 
to  the  judge  by  the  oaths  of  two  sufficient  witnesses,  one 
of  them  to  be  known  either  to  the  judge  himself,  or  to 
some  other  person  of  good  reputation  then  present,  and 
known  likewise  to  the  said  judge,  that  the  express  con- 
sent of  the  parents,  or  parent  (if  one  of  them  be  dead),  or 
guardians  or  guardian  of  the  parties,  is  thereunto  had  and 
obtained ;  and  furthermore,  that  one  of  the  parties  shall 
personally  swear  that  he  believeth  there  is  no  let  or  im- 
pediment of  precontract,  kindred,  or  alliance,  or  of  any 
other  lawful  cause  whatsoever,  nor  any  suit  commenced  in 
any  ecclesiastical  court,  to  bar  or  hinder  the  proceeding 
of  the  said  matrimony,  according  to  the  tenour  of  the 
aforesaid  licence," 

By  Can.  104,  "  But  if  both  the  parties  which  are  to 
marry,  being  in  widowhood,  do  seek  a  faculty  for  the  for- 
bearing of  banns,  then  the  clauses  before  mentioned,  re- 
quiring the  parents'  consents,  may  be  omitted ;  but  the 
parishes  where  they  dwell,  both  shall  be  expressed  in  the 
licence,  as  also  the  parish  named  where  the  marriage  shall 
be  celebrated.  And  if  any  commissary  for  faculties, 
vicars-general,  or  other  the  said  ordinaries,  shall  offend  in 
the  premises  or  any  part  thereof,  he  shall  for  every  time 
so  offending  be  suspended  from  the  execution  of  his  office 
for  the  space  of  six  months ;  and  every  such  licence  or 
dispensation  shall  be  held  void  to  all  effects  and  purposes 
as  if  there  had  never  been  any  such  granted ;  and  the 
parties  marrying  by  virtue  thereof  shall  be  subject  to  the 
punishments  which  are  appointed  for  clandestine  mai> 
riages." 
4  Geo.  4,  c.  76.       The  statutory  enactments  in  respect  to  licence  in  the 

present  Marriage  Act,  4  Geo.  4,  c.  76,  are  as  follows : — 
Licences  to  Sect.  10.  "  No  licence  of  marriage  shall,  from  and  after 

be  granted  to  the  said  first  day  of  November,  be  granted  by  any  arch- 
chnrch1  &c.  bishop,  bishop,  or  other  ordinary  or  person  having  autho- 
of  such  parish  rity  to  grant  such  licences,  to  solemnize  any  marriage  in 
only  wherein  anv  0ther  church  or  chapel  than  in  the  parish  church  or 
parties  redded  m  som^  public  chapel  of  or  belonging  to  the  parish  or 
for  fifteen  chapelry  within  which  the  usual  place  of  abode  of  one  of 
days  hef ore.      the  persons  to  be  married  shall  have  been  for  the  space 

of  fifteen  days  immediately  before  the  granting  of  such 

licence." 

Where  caveat        Sect.  11.  "If  any  caveat  be  entered  against  the  grant 

entered,  no        0f  any  licence  for  a  marriage,  such  caveat  being  duly 

til?  nwtter188116  ngned  by  or  on  the  behalf  of  the  person  who  enters  the 
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same,  together  with  his  place  of  residence  and  the  ground  examined  by 
of  objection  on  which  his  caveat  is  founded,  no  licence  iaaee- 
shall  issue  till  the  said  caveat,  or  a  true  copy  thereof,  be 
transmitted  to  the  judge  out  of  whose  office  the  licence  is 
to  issue,  and  until  the  judge  has  certified  to  the  registrar 
that  he  has  examined  into  the  matter  of  the  caveat,  and  i$ 
satisfied  that  it  ought  not  to  obstruct  the  grant  of  the 
licence  for  the  said  marriage,  or  until  the  caveat  be  with- 
drawn by  the  party  who  entered  the  same." 

Sect.  14.  "  Before  any  such  licence  be  granted,  one  of  Oath  to  be 
the  parties  shall  personally  swear  before  the  surrogate,  or  ^en  befor? 
other  person  having  authority  to  grant  the  same,  that  he  M  ^  certain 
or  she  believeth  that  there  is  no  impediment  of  kindred  or  particulars 
alliance,  or  of  any  other  lawful  cause,  nor  any  suit  com-  Pefore  Jk?nce 
menced  in  any  ecclesiastical  court  (/),  to  bar  or  hinder  the     ^^ 
proceeding  of  the  said  matrimony  according  to  the  tenor 
of  the  said  licence  ;  and  that  one  of  the  said  parties  hath, 
for  the  space  of  fifteen  days  immediately  preceding  such 
licence,  had  his  or  her  usual  place  of  abode  within  the 
parish  or  chapelry  within  which  such  marriage  is  to  be 
solemnized ;  and  where  either  of  the  parties,  not  being  a 
widower  or  widow,  shall  be  under  the  age  of  twenty-one 
years,  that  the  consent  of  the  person  or  persons  whose 
consent  to  such  marriage  is  required  under  the  provisions 
of  this  act  hath  been  obtained  thereto  :  provided  always, 
that  if  there  shall  be  no  such  person  or  persons  having 
authority  to  give  such  consent,  then,  upon  oath  made  to 
that  effect  by  the  party  requiring  such  licence,  it  shall  be 
lawful  to  grant  such  licence  notwithstanding  the  want  of 
any  such  consent." 

Sect.  15. "  It  shall  not  be  required  of  any  person  applying  Bond  not  to 
for  any  such  licence  to  give  any  caution  or  security,  by  !*/e(4airedtj 
bond  or  otherwise,  before  such  licence  is  granted ;  any  ucencef*11  ne 
thing  in  any  act  or  canon  to  the  contrary  thereof  notwith- 
standing." 

Sect.  18.  "No  surrogate  hereafter  to  be  deputed  by  Surrogate  to 
any  ecclesiastical  judge  who  hath  power  to  grant  licences,  Jjjfi^0*1*1  of 
shall  grant  any  such  licence  until  he  hath  taken  an  oath 
before  the  said  judge,  or  before  a  commissioner  appointed 
by  commission  under  the  seal  of  the  said  judge,  which 
commission  the  said  judge  is  hereby  authorized  to  issue, 
faithfully  to  execute  his  office  according  to  law,  to  the 
best  of  his  lcnowledge,  and  hath  given  security  by   his 

(/)  See  the  curious  case  of  the  a  caveat  against  the  licence  for 
Prince  of  Capua,  May  5,  1836,  his  royal  highness's  marriage 
reported  in  the  "  Times."  The  with  a  British  subject,  and  after- 
Neapolitan  ambassador  entered  wards  forbad  the  banns. 
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If  marriages 
by  licence  be 
not  solemnized 
within  three 
months  new 
licence  to  be 
obtained. 


Where  mar- 
riage void. 


As  to  licence 

illegally 

granted. 


Effect  of  the 
22nd  section 
of  4  Geo.  4, 
c.  76,  as  to  a 
licence  ille- 
gally granted. 

What  consti- 
tutes frand  in 
a  licence, 
and  its  effect. 


bond  in  the  sum  of  one  hundred  pounds  to  the  bishop  of 
the  diocese,  for  the  due  and  faithful  execution  of  his  said 
office"  (m). 

Sect.  19.  "  Whenever  a  marriage  shall  not  be  had 
within  three  months  after  the  grant  of  a  licence  by  any 
archbishop,  bishop,  or  any  ordinary  or  person  hairing 
authority  to  grant  such  licence,  no  minister  shall  proceed 
to  the  solemnization  of  such  marriage  until  a  new  licence 
shall  have  been  obtained,  unless  by  banns  duly  published 
according  to  the  provisions  of  this  act." 

By  sect.  22,  "  If  any  person  ....  shall  knowingly  and 
wilfully  intermarry  without  due  publication  of  banns  or 
licence  from  a  person  or  persons  having  authority  to 
grant  the  same  first  had  and  obtained  ....  the  marriage 
of  such  persons  shall  be  null  and  void  to  all  intents  and 
purposes  whatsoever." 

In  Balfour  v.  Carpenter  (n),  an  article  of  an  allega- 
tion was  admitted  which  pleaded  that  a  licence  granted 
by  the  Bishop  of  Winchester's  commissary  for  Surrey 
would  not  be  valid  for  a  marriage  contracted  within  the 
diocese  of  Winchester,  but  without  the  jurisdiction  of  the 
commissary  of  Surrey.  Sir  John  Nicholl  admitted  this 
article,  observing  it  was  a  new  case,  and  that  it  was  not 
clear  from  doubt,  even  if  it  were  an  invalid  licence ;  for  on 
the  face  of  the  act  there  would  be  a  question  whether  a 
marriage  would  be  void  solemnized  without  fraud  under  a 
licence  given  by  a  person  not  having  authority  to  grant 
the  same:  the  point  was  not  decided. 

In  Dormer  v.  fVilliams,  the  marriage  of  parties  under 
a  licence  from  a  person  not  having  authority  to  grant  the 
same  was  held  not  to  be  void  by  4  Geo.  4,  c.  76,  unless 
both  parties  willingly  and  knowingly  intermarry  by  such 
licence.     In  this  case  the  libel  was  rejected  (o). 

In  another  case  Lord  Stowell  said,  there  may  be  such  a 
fraud  as  will  vitiate  the  licence  in  the  description  of  per- 
sons, but  the  mere  exaggeration  of  fortune  and  rank  will 
not  have  that  effect ;  that  a  man  should  represent  himself 
of  superior  condition  and  expectations  will  not  of  itself  in- 
validate a  marriage,  as  the  law  expects  that  parties  should 
use  timely  and  effectual  diligence  in  obtaining  correct  in- 
formation on  such  points.     It  is  perfectly  established  that 


(m)  3  Geo.  4,  c.  75 ;  4  Geo.  4, 
c.  5,  validated  marriages  under 
licences  granted  in  particular 
cases  without  the  consents  re- 
quired by  the  then  Marriage  Act. 

(»)  1  Phill.  204. 


(o)  See  1  Curteis,  874.  ThU 
was  the  first  case  which  had 
arisen  upon  the  construction  of 
the  22na  section  of  4  Geo.  4, 
c.  76. 
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no  disparity  of  fortune,  or  mistake  as  to  the  qualities  of  the 
person,  will  impeach  the  vinculum  of  marriage,  and  the 
mere  description  is  not  a  constituent  part  of  the  affidavit. 
It  appears  that  the  true  and  proper  name  of  "  Ewing"  was 
written  "Ewen"  in  the  licence;  that  the  man  altered  it 
as  the  parties  were  going  together  to  church  to  the  right 
spelling  of  that  name ;  the  original  description  was  not  so 
materially  at  variance  with  the  true  name  as  to  make  the 
licence,  in  the  terms  in  which  it  was  granted,  invalid,  and 
unless  it  was  invalid  before  this  alteration,  it  could  not  be 
considered  as  fraudulent  to  make  the  alteration;  in  licences 
the  identity  is  the  material  circumstance  to  which  the  court 
principally  looks.  In  banns  it  is  the  proclamation  which 
is  defective  in  the  way  of  notice  if  there  is  any  material 
variance.  In  the  present  case  it  is  impossible  to  attach 
any  fraudulent  intention  on  this  act(/>).  The  same  doc- 
trine is  laid  down  by  the  same  high  authority  in  Cope  v. 
Burt{q)9  who  also  said,  "there  is  no  averment  that  a 
licence  obtained  in  one  name  was  transferred  to  another 
person ;  if  that  case  should  occur,  and  it  should  appear 
that  a  licence  procured  for  one  person  was  transferred  to 
another y  it  might  be  a  fraud  which  the  court  would  be 
bound  to  notice" 

In  Ewing  v.   Wheatley,  Lord   Stowell  said,  that  the  Duty  of  the 
clergyman,  if  he  had  been  aware  of  the  variation,  might  clergyman  as 
properly  have  hesitated ;  and  in  Argar  v.  Holdsworth,  b  "JS^"8 
Sir  6.  Lee  said,  "  I  was  of  opinion  a  licence  was  a  legal 
authority  for  marriage,  and  that  a  minister  was  guilty  of 
a  breach  of  his  duty  who  should  refuse  to  marry  pursuant 
to  a  proper  licence  from  his  ordinary ;  if  Holdsworth  had 
reason  to  believe  the  licence  was  obtained  fraudulently , 
and  only  delayed  to  gain  time  for  inquiry,  that  would  be 
proper  matter  for  his  defence"  (r). 

A  suit  of  nullity  of  marriage,  instituted  by  reason  of  Licence  in 
imposition  practised  by  the  wife  on  the  husband  as  to  her  false  name* 
name  and  condition,  the  licence  being  in  a  false  name, 
unknown  to  the  husband,  was  not  sustained,  on  the  ground 
that  there  was  error  nominis  only,  and  not  error  de  per- 
sond  ;  there  was  also  no  fraud  proved  as  to  obtaining  the 
licence  (*). 

In  another  case,  B.  and  C,  man  and  woman,  both  of 
full  age,  intending  to  many,  B.,  with  the  knowledge  of 

(p)  Ewing  v.  Whcatley,  2  Con-  van  v.  Sullivan,  2  Consist.  25.3. 

sist.  184.  (*)  Clowe*  v.  Jones  f.  c.  Clowes 

(q)  1  Consist.  438.  (1842),  2  Notes  of  Cases,  p.  1. 
(r)  2  Lee,  515 ;  see  also  SutH- 
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C,  in  his  statement  to  the  surrogate,  and  affidavit  in  pur- 
suance therewith,  omitted  one  of  C.'s  names,  gaye  her 
place  of  residence  falsely,  and  falsely  described  his  own 
residence  and  occupation,  with  the  view,  as  was  alleged, 
of  fraudulently  obtaining  the  licence  from  the  surrogate. 
C.  petitioned  for  a  declaration  of  nullity,  but  the  court 
held  the  marriage  to  be  valid,  and  confirmed  the  distinc- 
tion between  banns  and  licences  which  had  been  adverted 
to  in  previous  cases  (t). 
PaniBhment  But  the  party  practising  a  fraud  by  which  a  licence  is 

for  false  oath,    obtained,  that  is,  by  swearing  falsely  in  the  affidavit  which 

must  precede  the  grant  of  the  licence,  is  criminally  punish- 
able :  thus  A.  was  indicted  for  making  a  false  oath  before 
a  surrogate,  for  the  purpose  of  obtaining  a  marriage  li- 
cence:  Held,  (1)  That  a  surrogate  has  a  general  power 
to  administer  an  oath  in  that  behalf,  so  as  to  make  a 
false  oath  a  misdemeanor.     (2)  That  such  false  oath  is 
a  misdemeanor,  as  being  made  with  a  fraudulent  inten- 
tion in  a  matter  of  public  concern.     (3)  That  it  is  im- 
material whether  the  marriage  actually  took  place  or  no- 
(4)  Quaere,  whether  such  false  oath  be  indictable  as  per- 
jury (w). 
Special  licence.      2.  By  4  Geo.  4,  c.  76,  s.  20,  it  is  provided  that  "  Nothing 

hereinbefore  contained  shall  be  construed  to  extend  to 
deprive  the  Archbishop  of  Canterbury  and  his  succes-  I 
sors,  and  his  and  their  proper  officers,  of  the  right  which  J 
hath  hitherto  been  used,  in  virtue  of  a  certain  statute 
made  in  the  25th  year  of  the  reign  of  the  late  King 
Henry  the  Eighth,  intituled  c  An  Act  concerning  Peter- 
pence  and  Dispensations,'  of  granting  special  licence  to 
marry  at  any  convenient  time  or  place." 

By  the  statute  25  Hen.  8,  c.  21,  power  is  given  to  the 
Archbishop  of  Canterbury  to  grant  faculties,  dispensa- 
tions, and  licences,  as  the  pope  had  done  before  (a:).  -Afl" 
by  the  same  statute  it  is  enacted,  that  all  children  pro- 
created after  solemnization  of  any  marriages  to  be  had  by 
virtue  of  a  licence  or  dispensation  from  the  Archbishop  of 
Canterbury,  shall  be  admitted,  reputed,  and  taken  as  legi- 
timate in  all  courts  and  other  places,  and  inherit  the  in- 
heritance of  their  parents  and  ancestors  (y). 

(t)  Beavan  f.  c.  APMahon  v.  Man    seems  to  have  power  to 

M'Mahon  (1861),  2  Swa.  &  Tr.  grant  a  special  licence  in  his 

p.  230.  diocese. 

(u)  Reg.  v.  Chapman  (1849),  (y)  As  to  the  proof  of  the  grant 

1  Denison'B  C.  C.  U.  432.  of  such  a  licence,   see  Doe  d. 

(x)  Piers  v.  Piers,  2  H.  L.  Rep.  Egremont  v.  Ghrazebrook.  4  Q.  B. 

331.    The  Bishop  of  Sodor  and  406;  3  G.  &  D.  334. 
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This  reservation  to  the  archbishop  was  similarly  made 
in  26  Geo.  2,  c.  33 ;  and  has  been  preserved  by  6  &  7 
Will.  4,  c.  85,  s.  1. 

By  24  &  25  Vict.  c.  98,  s.  35,  "  Whosoever  shall  forge  Punishment 
or  fraudulently  alter  any  licence  or  certificate  for  marriage,  j?r  for8ery  of 
or  shall  offer,  utter,  dispose  of  or  put  off  any  such  licence  or 
certificate,  knowing  the  same  to  be  forged  or  fraudulently 
altered,  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  seven 
years,  and  not  less  than  three  years — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement." 

3.  As  to  marriages  contracted  under  the  authority  of  the  Registrar's 
registrar's  certificate,  6  &  7  Will.  4,  c.  85,  as  modified  by  certificate. 
19  &  20  Vict.  c.  119,  s.  6,  enacts  as  follows  :  — 

Sect.  4.  "In  every  case  of  marriage  intended  to  be  Notice  of  every 
solemnized  in  England  after  the  said  first  day  of  March,  intended  mar- 
according  to  the  rites  of  the  Church  of  England  (unless  !^£  to  ^ 
by  licence  or  by  special  licence,  or  after  publication  of  superintendent 
banns),  and  in  every  case  of  marriage  intended  to  be  solem-  J^fe*1^  °* the 
nized  in  England  after  the  said  first  day  of  March,  ac- 
cording to  the  usages  of  the  Quakers  or  Jews,  or  accord- 
ing to  any  form  authorized  by  this  act,  one  of  the  parties 
shall  give  notice  under  his  or  her  hand,  in  the  form  of 
schedule  (A.)  to  this  act  annexed,  or  to  the  like  effect, 
to  the  superintendent  registrar  of  the  district  (z)  within 
which  the  parties  shall  have  dwelt  for  not  less  than  seven 
days  then  next  preceding,  or  if  the  parties  dwell  in  the 
districts  of  different  superintendent  registrars  shall  give 
the  like  notice  to  the  superintendent  registrar  of  one  of 
such  districts ,  and  shall  state  therein  the  name  and  sur- 
name, and  the  profession  or  condition  of  each  of  the  parties 
intending  marriage,  the  dwelling-place  of  the  party  giving 
the  notice,  and  the  time  not  being  less  than  seven  days 
during  which  he  or  she  has  dwelt  therein,  and  the  church 
or  other  building  in  which  the  marriage  is  to  be  solemnized; 
provided  that  if  either  party  shall  have  dwelt  in  the  place 
stated  in  the  notice  during  more  than  one  calendar  month, 
it  may  be  stated  therein  that  he  or  she  hath  dwelt  there 
one  month  and  upwards." 

(2)  See  the  modifications   of  except  in  special  circumstances, 

this  provision  as  to  districts,  3  &  See  also  Ex  parte  Brady,  8  Dow. 

4  Vict.  c.  72,  s.  1,  which  prevents  332 ;  and  Reg.  v.  James,  2  Deni- 

certificatcs    being    granted    for  son's  C.  C.  R*   1 ;    and   supra, 

marriages  in  buildings  out  of  the  p.  786. 
superintendent  registrar's  district 
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After  seven 
days,  or 
twenty-one 
days,  certifi- 
cate of  notice 
to  be  given 
upon  demand. 


Issue  of  su- 
perintendent 
registrar's 
certificate 
may  be  for- 
bidden. 


Consent. 


Caveat  may  be 
lodged  with 
superintendent 
registrar 
ajrainst  grant 
of  licence  or 
certificate. 


Sect  7.  "After  the  expiration  of  seven  days  if  the 
marriage  is  to  be  solemnized  by  licence,  or  of  twenty-one 
days  if  the  marriage  is  to  be  solemnized  without  licence, 
after  the  entry  of  such  notice,  the  superintendent  regis- 
trar, upon  being  requested  so  to  do  by  or  on  behalf  of  the 
party  by  whom  the  notice  was  given,  shall  issue  under  his 
hand  a  certificate  in  the  form  of  schedule  (B.)  to  this  act 
annexed ;  provided  that  no  lawful  impediment  be  shown  to 
the  satisfaction  of  the  superintendent  registrar  why  such 
certificate  should  not  issue,  and  provided  that  the  issue  of 
such  certificate  shall  not  have  been  sooner  forbidden  in 
manner  hereinafter  mentioned  by  any  person  or  persons 
authorized  in  that  behalf  as  hereinafter  is  provided ;  and 
every  such  certificate  shall  state  the  particulars  set  forth 
in  the  notice,  the  day  on  which  the  notice  was  entered, 
and  that  the  full  period  of  seven  days  or  of  twenty-one 
days  (as  the  case  may  be)  has  elapsed  since  the  entry  of 
such  notice,  and  that  the  issue  of  such  certificate  has  not 
been  forbidden  by  any  person  or  persons  authorized  in 
that  behalf;  and  for  every  such  certificate  the  superin- 
tendent registrar  shall  be  entitled  to  have  a  fee  of  one 
shilling." 

Sect.  9.  "  Any  person  authorized  in  that  behalf  may 
forbid  the  issue  of  the  superintendent  registrar's  certifi- 
cate by  writing  at  any  time  before  the  issue  of  such  certi- 
ficate the  word  '  forbidden '  opposite  to  the  entry  of  the 
notice  of  such  intended  marriage  in  the  marriage  notice 
book,  and  by  subscribing  thereto  his  or  her  name  and 
place  of  abode,  and  his  or  her  character,  in  respect  of 
either  of  the  parties,  by  reason  of  which  he  or  she  is  so 
authorized ;  and  in  case  the  issue  of  any  such  certificate 
shall  have  been  so  forbidden  the  notice  and  all  proceed- 
ings thereupon  shall  be  utterly  void." 

Sect.  10.  u  The  like  consent  shall  be  required  to  any 
marriage  in  England  solemnized  by  licence  as  would  have 
been  required  by  law  to  marriages  solemnized  by  licence 
immediately  before   the  passing  of  this  act;  and  every 

Eerson  whose  consent  to  a  marriage  by  licence  is  required 
y  law  is  hereby  authorized  to  forbid  the  issue  of  the 
superintendent  registrar's  certificate,  whether  the  mar- 
riage is  intended  to  be  by  licence  or  without  licence." 

Sect.  13.  "  Any  person,  on  payment  of  five  shillings, 
may  enter  a  caveat  with  the  superintendent  registrar 
against  the  grant  of  a  certificate  or  a  licence  for  the  mar- 
riage of  any  person  named  therein  ;  and  if  any  caveat  be 
entered  with  the  superintendent  registrar,  such  caveat 
being  duly  signed  by  or  on  behalf  of  the  person  who  enters 
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the  same,  together  with  his  or  her  place  of  residence,  and 
the  ground  of  objection  on  which  his  or  her  caveat  is 
founded,  no  certificate  or  licence  shall  issue  or  be  granted 
until  the  superintendent  registrar  shall  have  examined  into 
the  matter  of  the  caveat,  and  is  satisfied  that  it  ought  not 
to  obstruct  the  grant  of  the  certificate  or  licence  for  the 
said  marriage,  or  until  the  caveat  be  withdrawn  by  the 
party  who  entered  the  same;  provided  that  in  cases  of  . 
doubt  it  shall  be  lawful  for  the  superintendent  registrar  to 
refer  the  matter  of  any  such  caveat  to  the  registrar  general, 
who  shall  decide  upon  the  same  :  provided  likewise,  that 
in  the  case  of  the  superintendent  registrar  refusing  the 
grant  of  the  certificate  or  licence,  the  person  applying  for 
the  same  shall  have  a  right  to  appeal  to  the  registrar 
general,  who  shall  thereupon  either  confirm  the  refusal  or 
direct  the  grant  of  the  certificate  or  licence." 

Sect.  14.  "  No  marriage  after  such  notice  as  aforesaid,  Marriages  not 
unless  by  virtue  of  a  licence  to  be  granted  by  the  super-  to  be  solem- 
intendent  registrar,  shall  be  solemnized  or  registered  in  ^^went  . 
England  until  after  the  expiration  of  twenty-one  days  after  Cne  days  after 
the  day  of  the  entry  of  such  notice  as  aforesaid ;  and  no  mar-  entry  of 
riage  shall  be  solemnized  by  the  licence  of  any  superinten-  ^Hcence1088 
dent  registrar  or  registered  until  after  the  expiration  of 
seven  days  after  the  day  of  the  entry  of  such  notice  as  afore- 
said." 

Sect.  15.  "Whenever  a  marriage  shall  not  be  had  New  notice 
within  three  calendar  months  after  the  notice  shall  have  J5qu  a*Ier 
been  so  entered  by  the  superintendent  registrar,  the  notice 
and  certificate,  and  any  licence  which  may  have  been 
granted  thereupon,  and  all  other  proceedings  thereupon, 
shall  be  utterly  void;  and  no  person  shall  proceed  to 
solemnize  the  marriage,  nor  shall  any  registrar  register 
the  same,  until  new  notice  shall  have  been  given,  and 
entry  made,  and  certificate  thereof  given,  at  the  time  and 
in  the  manner  aforesaid." 

Sect.  16.  "  The  superintendent's  certificate,  or  in  case  Superintend- 
the  parties  shall  have  given  notice  to  the  superintendent  of  cnl•^fi8i!im^,8 
different  districts,  the  certificate  of  each  superintendent  licence  to  be 
shall  be  delivered  to  the  officiating  minister,  if  the  mar-  delivered  to 
riage  shall  be  solemnized  according  to  the  rites  of  the  th,°bPJrson  by 
Church  of  England."  whom°tbe 

And  1  Vict.  c.  22  enacts  as  follows: —  marriage  is 

By  sect.  1,  reciting  6  &  7  Will.  4,  c.  85  and  c.  86, "  That  «>l«nniicd. 


any 
unto  annexed,  mention  is  made  of  any  such  notice,  or  of  rcg»str*ir  aud 
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registrar's 
certificate. 


Notice  to  bu- 
periu  tendon  t 
registrar,  and 
issue  of  certifi- 
cate by  him,  to 
be  used  and 
stand  instead 
of  banns. 


No  notice  of 
marriage  to 
be  read  or 
published 
before  poor 
law  guardians, 
or  be  trans- 
mitted  to  the 
clerk  of  such 
guardians. 

Every  notice 
of  marriage  to 
be  accom- 


the  registrar's  certificate  of  any  such  notice,  the  an* 
shall  be  construed  respectively  to  mean  the  notice  to  be 
given  to  the  superintendent  registrar,  and  the  certificate 
thereof  to  be  issued  by  the  superintendent  registrar,  acced- 
ing to  the  provisions  for  that  purpose  contained  in  d* 
last-recited  act." 

Sect.  36.  " '  And  whereas  it  is  enacted,  in  the  saii 
recited  act  for  marriages  in  England,  that  where  by  any 
law  or  canon  in  force  before  the  passing  of  the  said  art,  it 
is  provided  that  any  marriage  may  be  solemnized  after  pub- 
lication of  banns,  such  marriage  may  be  solemnized  in  Bk 
manner,  on  production  of  the  registrar's  certificate*  * 
thereinafter  provided;'  be  it  enacted,  that  the  giving* 
notice  to  the  superintendent  registrar,  and  the  issue  of  tw 
superintendent  registrar's  certificate,  as  in  the  said  act  and 
by  this  act  provided,  shall  be  used  and  stand  instead  of  the 
publication  of  banns  to  all  intents  and  purposes,  where  no 
such  publication  shall  have  taken  place  ;  and  every  parson? 
vicar,  minister,  or  curate  in  England,  shall  solemnize  mar- 
riage after  such  notice  and  certificate  as  aforesaid,  in  ntt 
manner  as  after  due  publication  of  banns:  provide* 
always,  that  the  church  wherein  any  marriage  according 
to  the  rites  of  the  Church  of  England  shall  so  be  solem- 
nized, shall  be  within  the  district  of  the  superintendent 
registrar,  by  whom  such  certificate  as  aforesaid  shall  nave 
been  issued." 

Doubts  have  arisen  as  to  whether  under  these  sections 
the  clergyman  be  compellable  to  solemnize  marriage  up01* 
production  of  this  certificate,  or  whether  it  be  only  optional 
to  him  to  do  so.  The  question  never  received  a  formal 
judicial  decision. 

19  &  20  Vict.  c.  119  amends  the  provisions  of  6  * 
7  Will.  4,  c.  85,  1  Vict.  c.  22,  and  3  &  4  Vict,  c  72(4 
and  enacts  as  follows: — 

Sect.  1.  "  In  case  of  any  party  intending  marriage 
under  the  provisions  of  any  of  the  said  recited  acts  or  ot 
this  act,  no  notice  of  such  intended  marriage  shall  be  read 
or  published  before  the  guardians  of  any  poor  law  union  or 
parish  or  place,  or  be  transmitted  by  any  superintendent 
registrar  to  the  clerk  of  any  such  guardians." 

Sect.  2.  "  In  case  any  party  shall  intend  marring6* 
under  the  provisions  of  any  of  the  said  recited  acts  or  ot 
this  act,  the  party  so  intending  marriage  shall,  at  the  time 
of  giving  to  the  superintendent  registrar  or  respective 


(a)  An  Act  to  provide  for  the     District  in  or  near  to  which  the 
Solemnization  of  Marriages  in  the     Parties  reside. 
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superintendent  registrars,  as  the  case  may  be,  the  notice  parried  by  a 
required  by  the  said  recited  acts  or  either  of  them,  make  solemn  decla- 

■s     •  i_       *i_  i  j     i       x*  'x«  •      ration,  by  one 

and  sign  or  subscribe  a  solemn  declaration  in  writing,  m  0f  the  parties, 

the  body  or  at  the  foot  of  such  notice,  that  he  or  she  believes  that  there  is 

that  there  is  no  impediment  of  kindred  or  alliance  or  other  ??  *awful 

lawful  hindrance  to  the  said  marriage,  and  that  the  parties  g^  marrjage, 

to  the  said  marriage,  in  case  the  marriage  is  intended  to  &c 

be  had  without  licence,  have,  for  the  space  of  seven  days 

immediately  preceding  the  giving  of  such  notice,  had  their 

usual  place  of  abode  and  residence  within  the  district  of 

the  superintendent  registrar  or  respective  superintendent 

registrars  to  whom  such  notice  or  notices,  as  the  case  may 

be*  shall  be  so  given ;  or,  in  case  such  marriage  is  intended 

to  be  had  by  licence,  that  one  of  the  said  parties  hath  for 

the  space  of  fifteen  days  immediately  preceding  the  giving 

of  such  notice  had  his  or  her  usual  place  of  abode  and 

residence  within  the  district  of  the  superintendent  registrar 

to  whom  such  notice  shall  be  so  given ;   and  when  either 

of  the  parties  intending  marriage,  and  not  being  a  widower 

or  widow,  shall  be  under  the  age  of  twenty-one  years,  the 

party  making  such  declaration  shall  further  declare  that 

the  consent  of  the  person  or  persons  whose  consent  to  such 

marriage  is  by  law  required  has  been  given,  or  (as  the  case 

may  be)  that  there  is  no  person  whose  consent  to  such 

marriage  is  by  law  required;    and  every  declaration  so 

made  as  aforesaid  shall  be  signed  and  subscribed,  by  the 

party  making  the  same,  in  the  presence  of  the  superinten- 

dent  registrar  to  whom  the  notice  of  marriage  containing 

such  declaration  is  given,  or  in  the  presence  of  his  deputy, 

or  of  some  registrar  of  births  and  deaths  or  of  marriages 

for  the  district  in  which  the  party  giving  such  notice 

resides,  or  of  the  deputy   of  such  registrar,  who   shall 

respectively  attest  the  same  by  adding  thereto  his  name, 

description  and  place   of  abode ;    and  no  certificate  or 

licence  for  marriage  shall  be  issued  or  granted  pursuant  to 

any  such  notice  as  aforesaid  unless  the  said  notice  be 

accompanied  by  such  solemn  declaration  duly  made  and 

signed  or  subscribed  and  attested  as  aforesaid ;  and  every  Persons 

person  who  shall  knowingly  or  wilfully  make  and  sign  or  making  wil- 

subscribe  any  false  declaration,  or  who  shall  sign  any  false  aeciaratiOTiB  to 

notice  for  the  purpose  of  procuring  any  marriage  under  suffer  the 

the  provisions  of  any  of  the  said  recited  acts  or  this  act,  P^lties  of 

shall  suffer  the  penalties  of  perjury."  perjury. 

Sect,  3.  "  Every  notice  of  marriage  which  shall  be  given  Form  of  notice 
under  the  provisions  of  any  of  the  said  recited  acts  or  of  °*  marriage, 
this  act,  aiter  this  act  shall  have  come  into  operation,  shall 
be  in  the  form  of  schedule  (A.)  to  this  act  annexed,  or  to 
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Form  of  notice  the  like  effect ;  and  in  every  case  where  the  marriage  is 
of  marriage.       intended  to  be  had  and  solemnized  under  the  provisions  rf 

the  said  recited  act  3  &  4  Vict  c  72,  such  notice  shall,  is 
addition  to  the  several  particulars  comprised  in  the  said 
schedule,  contain  the  declaration  required  to  be  made  by 
one  of  the  parties  to  such  intended  marriage,  pursuant  to 
the  second  section  of  the  said  last-mentioned  act ;  and  the 
superintendent  registrar  to  whom  any  such  notice  of  mar- 
riage shall  be  so  given  shall  forthwith  enter  the  particulars, 
and  the  date  thereof,  and  the  name  of  the  party  giving  the 
same,  into  the  marriage  notice  book  ;  and  for  every  such 
entry  the  superintendent  registrar  shall  be  entitled  to  hare 
a  fee  of  one  shilling." 

Schedule  (A.) 

Form  of  Notice  of  Marriage ». 

To  the   superintendent  registrar  of  the   district  of 
Hendon  m  the  county  of  Middlesex. 

I,  the  undersigned  James  Smith,  hereby  give  you  notice, 
That  a  marriage  is  intended  to  be  had  without  [or  by,  as 
the  case  may  be,"]  licence  within  three  calendar  months 
from  the  date  hereof  between  me  and  the  other  party 
herein  named  and  described ;  (that  is  to  say,) — 


. 

Church  or  )   IKstrkt  ; 

Building            and      ' 

Name  and 
Surname. 

Con- 
dition. 

Sank  or 
Profession. 

Age. 

Dwelling- 
Place. 

Length 
of  Resi- 
dence. 

in  which    [  Coataj  i& ! 

the         J  which  «V' 

Marriage   .Partial  re-. 

to  to  be     i  spectiTcfy  j 

solemnized,  f     dwell.    { 

James  Smith 

Widower 

Ironmonger 

Tioenty- 

16,  High  St., 

Seven  or 

SionOuxpei. 

1 
Hemdsm.  \ 

flveYears 

Hendon, 

Fifteen 

It  est  Street^ 

IUddtemx  ' 

Middlesex. 

Days,  a* 
theCase 
maybe. 

Tvnbri&ge*, 
Kent. 

1 

Martha  Green 

Spinster 

Nineteen 

Grow  Farm, 

More 

Ttmbridp, 

Fears 

Tunbridgt, 
Kent. 

than  a 
Month. 

Kent 

And  I  hereby  solemnly  declare,  That  I  believe  there  is  no 
impediment  of  kindred  or  alliance  or  other  lawful  hind- 
rance to  the  said  marriage,  and  that  I,  the  above-named 
James  Smith,  have  for  the  space  of fifteen  days  immediately 
preceding  the  giving  of  this  notice  had  my  usual  place  of 
abode  and  residence 

\If  the  marriage  is  intended  to  he  had  in  a  church  or 
chapel  of  the  Church  of  England  insert  in  this  space  the 
following  words,  "  in  the  parish  of  ," 

or  "  in  the  ecclesiastical  district  of  " 

{as  the  case  mag  be,)  and  add  the  name  of  the  parish  or 
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ecclesiastical  district  in  which  one  of  the  parties  resides] 
within  the  above-mentioned  district  of  Hendon. 

[And  I  further  declare,  That  I  am  not  a  minor  under 
the  age  of  twenty-one  years,  and  that  the  other  party 
herein  named  and  described  is  not  a  minor  under  the  age 
of  twenty-one  years.  (If  one  or  both  of  the  parties  be 
under  age  these  words  must  be  expunged.)]  (  Or,  as  the  case 
may  be,\ — 

And  I  further  declare,  That  she  [or  I]  the  said  Martha 
Green,  not  being  a  widow  [or  widower],  is  [or  am]  a 
minor  under  the  age  of  twenty-one  years,  and  that  the 
consent  of  George  Kilpin,  whose  consent  to  her  [or  my] 
marriage  is  required  by  law,  has  been  duly  given  and 
obtained  thereto  [or  "  that  there  is  no  person  whose  consent 
to  her  [or  my]  marriage  is  by  law  required  "  (as  the  case 
may  be)]. 

And  I  make  the  foregoing  declarations  solemnly  and 
deliberately,  conscientiously  believing  the  same  to  be  true, 
pursuant  to  the  provisions  of  an  act  passed  in  the 
year  of  her  Majesty  Queen  Victoria,  chapter 
intituled  "  An  Act  to  amend  the  Provisions  of  the  Mar- 
riage and  Registration  Acts,"  well  knowing  that  every 
person  who  shall  knowingly  or  wilfully  make  and  sign  or 
subscribe  any  false  declaration  or  who  shall  sign  any  false 
notice  for  the  purpose  of  procuring  any  marriage  under 
the  provisions  of  the  said  act  above  mentioned,  or  any  of 
the  several  acts  therein  recited,  shall  suffer  the  penalties 
of  perjury.  In  witness  whereof  I  have  hereunto  set  and 
subscribed  my  hand,  this  Jifth  day  of  January,  1858. 

James  Smith. 
Signed  and  declared  by  the 
above-named  James  Smith 
in  the  presence  of  • 

[Here  let  the  witness  attest  the  signature  of  the  party 
giving  the  notice  according  to  one  or  other  of  the  follow- 
ing "  Examples ;" — ] 


Example. 

Name  of  Witness. 

Description. 

Place  of  Abode. 

1 

John  Cox 

Superintendent   Registrar  of 
Hendon  District  [or  Deputy 
Superintendent    Registrar 
Of  Hendon  District]. 

Hendon,  Middlesex. 

2 

Registrar  of  Marriages  far 
the  Hendon  District. 

Hendon,  Middlesex. 
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By  sect.  4,  notice  of  marriage  without  licence  is  to  I* 
affixed  in  the  sujH'riiitendent   registrar's  office  far  tw«cy- 
one  days,  after  which  time  the   suixriiitendent  registry- 
may  give  a  certificate  as  in  schedule  B. 
In  c*.«es  of  Sect   9.    *'  Every   superintendent   registrar  reeeiTiar 

niucrli^.  i.t  notice  of  an  intended  marriage  to  be  solemnized  by  licence 
oli.''''i '"I'tiJ"  as  aforesaid  sliall,  after  the  expiration  of  one  whole  d»y 
doUm  ittnol  next  after  the  day  of  the  entry  of  such  notice  in  his  '  nar- 
m,i>  i.  L'ivto  Huge  notice  book,'  issue  under  his  hand,  upon  the  reonesr 
ini.'il'kui1*1"  °?  tlxe  party  giving  such  notice,  a  certificate  in  the  fcra 
rrgbtmr  or  to  the  effect  of  the  certificate    set    forth   in    the    sail 

(mil. m  die  schedule  (B.)  to  this  act  annexed,  and  also  a  licence  w 
fart&UcB).  niarry,  provided  that  in  the  meantime  no  lawful  impeifi- 
ui.i  ii.. riLijMMi  ment  to  the  issuing  of  such  certificate  be  shown  to  dw 
UMinnwff*  satisfaction  of  the  same  superintendent  registrar,  andpr- 
».iriiii'i/i  J.  vided  the  issue  of  such  certificate  shall  not  have  been  for- 
hidden  in  the  manner  provided  by  either  of  the  said  ttrstij 
and  secondly  recited  acts  by  some  person  or  person 
authorized  in  that  behalf:  and  everv  such  certificate  shaft 
state  the  particulars  set  forth  in  the  said  notice,  and  tl* 
day  on  which  the  same  notice  was  entered,  and  that  ihf 
issue  of  such  certificate  lias  not  been  forbidden  by  anj 
person  or  persons  authorized  in  that  behalf;  and  for  evert 
such  certificate  the  superintendent  registrar  shall  be  en- 
titled to  have  and  receive  a  fee  of  one  shilling-;  and  ai 
any  time  within  three  calendar  months  next  after  the  d»T 
of  the  entry  of  such  notice  the  intended  marriage  mav  Ic 
solemnized  under  the  authority  of  the  said  licence;  awl 
every  superintendent  registrar's  certificate  and  licence  fot 
marriage  duly  issued  under  the  provisions  of  this  act  shall 
have  the  same  force,  validity,  and  effect  as  the  like  certifi- 
cate and  licence  issued  under  the  provisions  of  the  said 
recited  acts  or  cither  of  them  would  have  had  in  case  this 
act  had  not  been  passed." 

"  Schedule  (B.) 

Form  of  Superintendent  Registrar's  Certificate. 

I,  John  Cox,  superintendent  registrar  of  the  district  of 
Jiendon  in  the  county  of  Middlesex,  do  hereby  certify 
that  on  the  5th  day  of  January,  1857,  notice  was  dulv 
entered  in  the  marriage  notice  book  of  the  said  district  of 
the  marriage  intended  between  the  parties  hereinafter 
named  and  described,  and  of  such  marriage  being  intended 
to  be   solemnized  without   [or  by,   as   the  case  may  bt~] 


MARRIAGE. 


601 


licence,  delivered  under  the  hand  of  James  Smith,  one  of 
the  parties ;  that  is  to  say : — 


Name. 


James  Smith 


Martha  Green 


Con* 
dition. 


Rank  or 
Profession. 


Widower  Ironmonger 


Spinster 


Age. 


Twenty 
jtoeYears 


Nineteen 
Tears 


Dwelling. 


lB.HfffhSL, 

Hendon, 

Middlesex. 


QroteFarm, 

Tunbridge, 

Kent. 


Length 

of  Rest- 

denoe. 


fifteen 
days. 


More 
than  a 
Month. 


Church  or 
Building 
In  which 

the 

Marriage 

la  to  be 

solemnized. 


Sion  Chapel, 

it  en  ocTMi, 

Tunbridge, 

Kent. 


District 

and 
County  In 
which  the 
Parties  re* 
spectlvely 
dwell. 


Hendon, 
Middlesex. 


Tunbridge, 
Kent. 


Date  of  entry  of  notice,^  The  issue  of  this  certificate  has 
5th  January,  1857.      I      not  been  forbidden  by  any 

Date  of  certificate  given,  [  person  authorized  to  forbid 
27th  January,  1857.     J      the  issue  thereof. 

Witness  my  hand,  this  twenty-seventh  day  of  January, 
1857. 

(Signed)  John  Cox, 

Superintendent  Registrar. 

This  certificate  will  be  void  unless  the  marriage  is 
solemnized  within  three  calendar  months  after  the  date  of 
the  entry  of  notice,  namely,  on  or  before  the  5th  day  of 
April,  1857." 

Sect.  10.  "  The  form  of  a  licence  for  marriage  so  to  be  Form  of  licence 
granted  as  aforesaid  to  any  party  or  parties,  by  the  super*  for  marriage, 
intendent  registrar  of  any  district  as  aforesaid,  shall  be  in 
the  form  or  to  the  effect  of  the  licence  set  forth  in 
schedule  (C.)  to  this  act  annexed;  and  for  every  such 
licence  the  superintendent  registrar  granting  the  same 
shall  be  entitled  to  have  and  receive  of  the  party  requiring 
the  same  the  sum  of  one  pound  ten  shillings,  over  and 
above  the  amount  paid  for  file  stamps  necessary  on  grant- 
mg  such  licence. 


« 


Schedule  (C.) 

Form  of  Superintendent  Registrar's  Licence  for 

Marriage. 

To  A.  B»  of  in  the  county  of  and 

C.  D.  of  in  the  county  of 

I,  the  undersigned  superintendent  registrar  of  the 

district  of  in  the  county  of  send 

greeting: 
P.     VOL.  I.  3  p 
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"  Whereas  in  pursuance  of  some  or  one  of  the  statutes 
next  hereinafter  mentioned  made  and  now  in  force  con- 
cerning the  contracting  and  solemnizing  of  marriages  hi 
England;  (that  is  to  say,)  an  act  passed  in  the  seventh 
year  of  his  late  Majesty  King  William  the  Fourth, 
chapter  85  ;  an  act  passed  in  the  first  year  of  her  present 
Majesty,  chapter  22 ;  an  act  passed  in  the  fourth  year  of 
her  said  Majesty,  chapter  72;  and  an  act  passed  in  the 
year  of  her  said  Majesty,  chapter  ;  one 

of  you  did  on  the  day  of  §*ve  ^ue  no^<^ 

of  your  intention  to  enter  into  a  contract  of  marriage,  and 
you  are  desirous  that  such  marriage  should  be  speedily 
performed  at  in  the  district  of  :    and 

whereas  it  has  been  made  to  appear  to  my  satisfaction 
that  in  regard  to  your  said  intended  marriage  you  hare 
severally  in  all  respects  complied  with  the  provisions  and 
requirements  of  the  above-mentioned  statutes,  so  far  as  such 
provisions  and  requirements  are  applicable  to  and  binding 
upon  you  or  either  of  you :  and  whereas  no  impediment  rf 
kindred  or  alliance  or  other  lawful  hindrance  to  the  said  mar- 
riage has  been  shown  to  exist:  and  whereas  the  certificate 
required  by  law  has  been  duly  issued  by  me:  now,  there- 
fore, I,  the  said  superintendent  registrar,  by  virtue  of  the 
power  and  authority  vested  in  me  in  that  behalf,  do  hereby 
grant  unto  you  the  aforesaid  A.  B.  and  C.  D.  full  licence 
and  permission  to  proceed  in  due  form  of  law  to  contract 
and  solemnize  such  marriage  at  in  the  said  dis- 

trict at  any  time  within  but  not  after  the  expiration  of 
three  calendar  months  next  following  the  day  of 

• 

Witness  my  hand  this  day  of 

E.  F. 

Superintendent  Registrar  of  the 
above-mentioned  district." 

Mode  of  Sect.   11.  "No  such  marriage  as  aforesaid   shall   be 

solemnizing       solemnized  ....  in  any  church  or  chapel  of  the  united 

church  of  England  and  Ireland  without  the  consent  of  the 
minister  thereof,  nor  in  such  latter  case  by  any  other  than 
a  duly  qualified  clergyman  of  the  said  united  church,  or 
with  any  other  forms  or  ceremonies  than  those  of  the  said 
united  church." 
Persons  de-  Sect.  12.  a  If  the  parties  to  any  marriage  contracted 

Bjrons  may  add  a^  the  registry  office  of  any  district  conformably  to  the 

the  religious  .j         .,  °-,       J.  r  ,\.  x     xi_  •  •  ** 

ceremony  said  recited  acts  or  any  of  them,  or  to  the  provisions  of 

ordained  by      this  act,  shall  desire  to  add  the  religious  ceremony  ordained 
the  church.       or  U8e&  ^y  the  church  or  persuasion  of  which  such' parties 

shall  be  members  to  the  marriage  so  contracted,  it  snail  be 


such  mar- 
riages. 


MARRIAGE.  803 

competent  for  them  to  present  themselves  for  that  purpose 
to  a  clergyman  or  minister  of  the  church  or  persuasion  of 
which  such  parties  shall  be  members,  having  given  notice 
to  such  clergyman  or  minister  of  their  intention  so  to  do ; 
and  such  clergyman  or  minister,  upon  the  production  of 
their  certificate  of  marriage  before  the  superintendent 
registrar,  and  upon  the  payment  of  the  customary  fees  (if 
any),  may,  if  he  shall  see  fit,  in  the  church  or  chapel 
whereof  he  is  the  regular  minister,  by  himself  or  by  some 
minister  nominated  by  him,  read  or  celebrate  the  marriage 
service  of  the  persuasion  to  which  such  minister  shall 
belong :  provided  always,  that  no  minister  of  religion  who 
is  not  in  holy  orders  of  the  united  church  of  England  and 
Ireland  shall  under  the  provisions  of  this  act  officiate  in 
any  church  or  chapel  of  the  united  church  of  England 
and  Ireland  ;  but  nothing  in  the  reading  or  celebration  of 
such  service  shall  be  held  to  supersede  or  invalidate  any 
marriage  so  previously  contracted,  nor  shall  such  reading 
or  celebration  be  entered  as  a  marriage  among  the  mar- 
riages in  the  parish  register:  provided  also,  that  at  no 
marriage  solemnized  at  the  registry  office  of  any  district 
shall  any  religious  service  be  used  at  such  registry  office." 

Sect.  17.  "  After  any  marriage  shall  have  been  solem-  Proof  of  the 
nized,  under  the  authority  of  any  of  the  said  recited  acts  observance  of 
or  of  this  act,  it  shall  not  be  necessary  in  support  of  such  ^raited*1  of 
marriage  to  give  any  proof  of  the  actual  dwelling  or  of  the  acts,  matters 
period  of  dwelling  of  either  of  the  parties  previous  to  the  not  necessary 
marriage  within  the  district  stated  in  any  notice  of  mar-  **  5lLJj|!!l?y 
riage  to  be  that  of  his  or  her  residence,  or  of  the  consent 
to  any  marriage  having  been  given  by  any  person  whose 
consent  thereto  is  required  by  law,  or  that  the  registered 
buHding  in  which  any  marriage  may  have  been  solemnized 
had  been  certified  according  to  law  as  a  place  of  religious 
worship,  or  that  such  building  was  the   usual  place  of 
worship  of  either  of  the  parties,  nor  shall  any  evidence  be 
given  to  prove  the  contrary  in  any  suit  or  legal  proceed- 
ings touching  the  validity  of  such  marriage ;  and  all  mar- 
riages which  heretofore  have  been  or  which  hereafter  may 
be  had  or  solemnized,  under  the  authority  of  any  of  the 
said  recited  acts  or  of  this  act,  in  any  building  or  place  of 
worship  which  has  been  registered  pursuant  to  the  provi- 
sions of  the  said  act  6  &  7  Will.  4,  c.  85,  but  which  may 
not  have  been  certified  as  required  by  law,  shall  be  as 
valid  in  all  respects  as  if  such  place  of  worship  had  been 
so  certified. 

Sect.  23.  "  Every  marriage  solemnized  under  any  of  Marriages 
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finder  this 
act  good  and 
cognizable. 


the  said  recited  acta  or  of  this  act  shall  be  good  and  cog- 
nizable in  like  manner  as  marriages  before  the  passing  of 
the  first-recited  act  according  to  the  rites  of  the  church  of 
England"  (6> 


By  whom  mar- 
riage cele- 
brated. 


Marriage  by  a 

pretended 

clergyman. 


Sect.  8. — Circumstances  of  Marriage. 

By  the  common  law  of  England  and  before  the  pasang 
of  recent  statutes  marriage  could  not  be  validly  celebrated 
in  England  or  Ireland  except  by  a  priest  in  holy  or- 
ders (c). 

Cases  hare  arisen  in  which  a  pretended  priest  has  cele- 
brated a  marriage  in  church*  With  respect  to  such  a  de 
facto  marriage,  Lord  Stowell  said  :*— 

"  If  the  facts  were  simply  these,  that  being  a  young  un- 
married woman  she  was  imposed  upon  by  a  pretended 
clergyman  and  a  supposititious  licence,  the  matter  might 
perhaps  be  deemed  an  arguable  point,  whether  a  marriage 
had  under  such  an  atrocious  imposition  practised  upon  bet 


(b)  On  the  construction  of 
these  acts,  Bee  Holmes  v.  Sim- 
mons f.  c.  Holmes,  1  L.  R.,  P.  & 
D.  523,  and  p.  824,  infra. 

(c)  A.,  a  member  of  the  Estab- 
lished Church  in  Ireland,  went, 
accompanied  by  B.,  a  Presby- 
terian, to  the  house  of  C,  a  regu- 
larly placed  minister  of  the  Pres- 
byterians of  the  parish  where  C. 
resided,  and  there  entered  into  a 
present  contract  of  marriage  with 
the  said  B. ;  the  minister  per- 
forming a  religious  ceremony 
between  them,  according  to  the 
rites  of  the  Presbyterian  Church. 
A.  and  B.  lived  together  for  some 
time  as  man  and  wife  ;  A.  after- 
wards, B.  being  still  alive,  mar- 
ried another  person,  in  a  parish 
church  in  England ;  Quart,  whe- 
ther the  first  contract  thus  entered 
into  was  sufficiently  a  marriage 
to  support  an  indictment  against 
A.  for  bigamy.  Lord  Brough- 
am, Lord  Denman  and  Lord 
Campbell  were  of  opinion  that  it 
was.  The  Lord  Chancellor,  Lord 
Cottenham    and  Lord  Abinger, 


were  of  opinion  that  it  was  not 
The  lords  being  thus  divided,  the 
rule  *  semper  praRsumitur  pro  *• 
garde'  applied,  and  judgment  ▼** 
given  for  the  defendant  in  error. 
Reg.  v.  MiUis,  10  CL  &  Ful  534; 
8  Jur.  717.  . 

The  plaintiff  in  an  action  of 
crim.  con.  was  bound  to  pro** 
a  marriage  valid  in  all  J* 
spects,  and  it  was  not  sufficicn* 
primd  facie  evidence  on  his  psrtj 
to  show  that  he  and  his  alleged 
wife  went  through  a  reli^o"5 
ceremony  with  the  bona  fifo ,n* 
tention  of  thereby  contracting  * 
valid  marriage,  and  after**!* 
lived  together  as  man  and  wifei 
in  the  belief  that  they  had  there- 
by contracted  a  valid  marri*g*i 
if  in  law  such  marriage  was  not 
valid.  A  marriage  between  Eng- 
lish subjects,  celebrated  accord- 
ing to  the  rites  of  the  Church  of 
England,  but  not  in  the  present 
of  a  priest  in  holy  orders,  is  in- 
valid at  the  common  law.  Q*&*1 
wood  v.  Caslon,  13  Mee.  &  "* 
261. 
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might  not  bind  the  guilty  artificer  of  such  fraud ;  it  seeing 
to  be  a  generally-accredited  opinion  that  if  a  marriage  is 
had  by  the  ministration  of  a  person  in  the  church  who  is 
ostensibly  in  holy  orders,  and  is  not  known  or  suspected 
by  the  parties  to  be  otherwise,  such  marriage  6hall  be 
supported.  Parties  who  come  to  be  married  are  not  ex-t 
pected  to  ask  for  a  sight  of  the  minister's  letters  of  orders; 
and  if  they  saw  them  they  could  not  be  expected  to  in* 
quire"  (rf). 

And  now  by  sect.  22  of  4  Geo.  4,  o.  76,  if  both  parties 
knowingly  acquiesce  in  the  solemnization  of  marriage  by 
a  person  not  in  holy  orders,  such  marriage  is  void-an 
enactment  which  by  necessary  implication  confirms  the 
law  laid  down  by  I*ord  Stowell  as  to  the  validity  of  a 
marriage  where  one  party  only  has  been  cognisant  that  the 
officiating  person  was  not  a  priest. 

Marriages  may  be  lawfully  celebrated  in  England.  Place  of  cclc- 

1.  In  any  place  under  the  special  licence  of  the  arch-;  Dr*ti°n- 
bishop  of  Canterbury  (e). 

2.  Generally  in  any  parish  church  or  in  any  church  or 
chapel  licensed  by  the  ordinary  for  the  celebration  of  mar* 
riages. 

3.  In  certain  cases  in  extra-parochial  places, 

4.  Abroad ;  generally  speaking,  when  solemnized  accord-* 
ing  to  the  lex  loci  of  a  Christian  state, 

5.  In  the  house  or  chapel  of  the  British  ambassador. 

6.  Solemnized  by  the  British  oonsul  abroad  under  the 
statute  12  &  13  Vict,  c,  68. 

7.  Marriages  would  probably  also  be  valid  solemnized 
either  on  board  one  of  her  Majesty's  ships  by  a  lawful 
chaplain  on  the  high  seas ;  or, 

8.  Within  the  lines  of  her  Majesty's  army  in  a  foreign 
country  by  a  lawful  chaplain. 

9.  In  a  registered  building  or  at  the  office  of  the  regis* 
trar,  under  the  Registration  Acts  for  marriages  without  re- 
ligious ceremonies  or  with  religious  ceremonies  other  than 
those  of  the  church  already  noticed  (f). 

It  is  ordered  by  the  63rd  canon  of  1603,  that  "  Every 
minister  who  shall  celebrate  marriage  between  any  persons 
contrary  to  the  canons  aforesaid,  or  any  part  thereof,  under 
colour  of  any  peculiar  liberty  or  privilege  claimed  to  apper- 
tain to  certain  churches  and  chapels,  shall  be  suspended 

(d)  Hatoke  v.  Cbm,  2  Consist.  Man  in  this  respect  within  his 

280.  own  diocese. 

(c)  Vide  ante,  p.  798,  n.  (a?),  as  (/)  Ppt  716, 803,  supra. 
to  power  of  Bishop  of  Sodor  and 
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Place  of  cele- 
bration. 


Where  mar- 
riages may  be 
solemnized  and 
banns  legally 
published. 


Churches  and 
chapels  speci- 
fied by  4  Geo.  4, 
c.  76. 


for  three  years  by  the  ordinary  of  the  place  where  the 
offence  shall  be  committed ;  and  if  any  such  minister  shall 
afterwards  remove  from  the  place  where  he  hath  committed 
the  fault,  before  he  be  suspended,  then  shall  the  bishop  of 
the  diocese  or  ordinary  of  the  place  where  he  remaineth, 
upon  certificate  under  the  hand  and  seal  of  the  other  ordi- 
nary, from  whose  jurisdiction  he  removeth,  execute  that 
censure  upon  him. 

By  26  Geo.  2,  c.  33,  s.  1,  "In  all  cases  where  4«« 
shall  have  been  published,  the  marriage  shall  be  solem- 
nized in  one  of  the  parish  churches  or  chapels  where  such 
banns  have  been  published,  and  in  no  other  place." 

Sect  4.  "  And  no  licence  marriage  shall  be  solemnized 
in  any  other  church  or  chapel  than  where  the  usual  place 
of  abode  of  one  of  the  parties  hath  been  for  the  snace  of 
four  weeks  next  before  the  granting  of  such  licence." 

The  object  of  21  Geo.  3,  c.  53,  was  to  declare  all  **J 
riages  valid  which  had  been  celebrated  in  any  consecrated 
church  or  chapel  since  26  Geo.  2,  c.  33.  There  are  seve- 
ral (  h  )  ancient  chapels  in  which  marriages  cannot  now  legacy 
be  solemnized,  banns  not  having  been  published  in  them 
before  the  first  Marriage  Act  In  the  case  of  Taunton  r. 
Wyborn  (i),  Lord  Ellenborough  held  that  the  existence  <* 
a  registry  of  marriages  from  1578,  and  of  the  publication 
of  banns  from  1754,  coupled  with  the  deposition  of  tw 
clergyman  that  marriages  had  to  his  knowledge  been  fre- 
quently solemnized  there,  founded  a  sufficient  presumptw* 
that  banns  had  been  published  there  before  Lord  Hard" 
wicke's,  t.  e.y  the  first  Marriage  Act.  4  Geo.  4,  c  76,  a- *» 
enacts  that  marriage  shall  be  solemnized  in  one  of  tbe 
parish  churches  or  public  chapels  in  which  the  banns  sow 
have  been  published;  and  further  defines  chapel  as  that 
"  in  which  banns  of  matrimony  may  now  or  may  hereof^ 
be  lawfully  published ;"  and  by  its  22nd  section,  renders 
void  all  marriages  knowingly  celebrated  by  both  parties  w 
any  other  place  (k). 

In  Stallwood  v.  Tredger,  Sir  J.  Nicholl  held,  and  bis 
opinion  was  confirmed  by  the  Court  of  Delegates,  that  v& 
provisions  of  this  statute  were  not  contravened,  where  a 
church  being  under  repair,  and  (/)  shut  up,  the  banns  had 


(/*)  The  chapels  to  the  inns  of 
court  and  the  chapel  of  the  Savoy. 

(i)  2  Campb.  297. 

(k)  See  the  cases  before  re- 
ferred to,  of  Wright  v.  Elwood,  1 
Curteis,662;  Dormer?.  Williams, 


ibid.  870.  , 

(0  See  4 Geo.  4,0.76,8.13^ 

sects.  2  and  3  of  5  Geo.  4,  c.  «-i 

and  HGeo.  4&1  Will.4,c.l») 

s.  2,  referred  to  on  next  pagfc 
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been  published  in  the  church  of  a  parish  adjoining  to  that 
in  which  they  were  married ;  but  he  said,  "  I  am  not  dis- 
posed to  go  to  the  extent  of  giving  an  opinion  that  under 
no  circumstances  would  a  marriage  be  void,  if  contrary  to 
this  provision,  and  had  elsewhere  than  in  the  church  in 
which  the  banns  were  published ;  for  instance,  if  the  banns 
were  bond  Jide  and  honestly  published  at  York,  and  the 
parties  were  to  come  to  London  to  be  married,  whether 
such  a  marriage  would  be  void"  (m). 

The  object  of  11  Geo.  4  &  1  Will.  4,  c.  18,  s.  5,  is  to 
legalize  marriages  solemnized  in  chapels  of  which  the  con- 
secration is  doubtful.  For  a  similar  purpose  6  Geo.  4, 
c.  92,  was  passed,  namely,  to  legalize  marriages  celebrated 
in  churches  or  chapels  built  and  consecrated  since  26  Geo.  2, 
c.  33,  and  44  Geo.  3,  c.  77,  but  in  which  banns  had  not 
usually  been  published  before  26  Geo.  2,  c.  33,  and  which 
did  not  fall  under  the  qualifying  provisions  of  4  Geo.  4, 
c.  76. 

By  6  Geo.  4,  c.  92,  s.  2,  it  is  enacted,  "  That  it  shall  Effect  of  6 
and  may  be  lawful  for  marriages  to  be  in  future  solemnized  Geo-  *»  °-  92- 
in  all  churches  and  chapels  erected  since  the  passing  of 
the  said  act  in  the  twenty-sixth  year  of  the  reign  of  his 
late  majesty  king  George  the  Second,  and  consecrated,  in 
which  churches  and  chapels  it  has  been  customary  and 
usual  before  the  passing  of  this  act  to  solemnize  marriages; 
and  all  marriages  hereinafter  solemnized  therein  shall  be 
as  good  and  valid  in  law  as  if  such  marriages  had  been 
solemnized  in  parish  churches  or  public  chapels  having 
chapelries  annexed,  and  wherein  banns  had  usually  been 
published  before  or  at  the  time  of  passing  the  said  act." 

By  1  Vict.  c.  22,  s.  34,  marriages  may  be  had  in  licensed  1  Vict  c.  22. 
chapels  though  only  one  of  the  parties  reside  in  the  dis- 
trict. 

The  solemnization  of  marriages  in  the  churches  and 
chapels  created  by  the  Church  Building  Acts  has  been 
considered  in  Sect.  5  on  the  subject  of  Banns(n). 

By  4  Geo.  4,  c.  76,  s.  12,  "  All  parishes  where  there  Parishes, 
shall  be  no  parish  church  or  chapel  belonging  thereto,  or  *her*  no 
none  wherein  divine  service  shall  be  usually  solemnized  $^\%  and 
every  Sunday,  and  all  extra-parochial  places  whatever,  extra-paro- 
havinff  no  public  chapel  wherein  banns  may  be  lawfully  chial  places, 
published,  shall  be  deemed  and  taken  to  belong  to  any  bekmfftoany 
parish  or  chapelry  next  adjoining  for  the  purposes  of  this  adjoining 
act  only ;    and  where  banns  shall  be  published  in  any  parish,  &c 
church  or  chapel  of  any  parish  or  chapelry  adjoining  to 

(i»)  2  Phill.  289.  (»)  Vide  supra,  pp.  767—773. 
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any  such  parish  or  chapelry  where  there  shall  be  no  chnrcb 
or  chapel,  or  none  wherein  divine  service  shall  he  solem- 
nized  as  aforesaid,  or  to  any  extra-parochial  place  as  afore- 
said, the  parson,  vicar,  minister  or  curate  publishing  bi« 
banns  shall,  in  writing  under  his  hand,  certify  the  publica- 
tion thereof  in  the  same  manner  as  if  either  of  the  per- 
sons  to  be  married  had  dwelt  in  such  adjoining  pariin  or 
chapelry," 

Scrt.  13.  M  If  the  church  of  any  parish,  or  chapel  of 
any  chapelry  wherein  marriages  have  been  usually  solem- 
nized, be  demolished  in  order  to  be  rebuilt,  or  be  under 
repair,  and  on  such  account  be  disused  for  public  sei-nce, 
it  shall  be  lawful  for  the  banns  to  be  proclaimed  in  » 
church  or  chapel  of  any  adjoining  parish  or  ehapelrv  in 
which  banns  are  usually  proclaimed,  or  in  any  place  within 
the  limits  of  the  parish  or  chapelry  which  shall  be  licensed 
by  the  bishop  of  the  diocese  for  the  performance  of  dmnt 
service  during  the  repair  or  rebuilding  of  the  church  « 
aforesaid;  and  where  no  such  place  shall  be  so  licensed, 
then,  during  such  period  as  aforesaid,  the  marriage  mfr 
be  solemnized  in  the  adjoining  church  or  chapel  wherein 
the  banns  have  been  proclaimed  :  and  all  marriages  hereto- 
fore solemnized  in  other  places  within  the  said  parishes  or 
chapclries  than  the  said  churches  or  chapels,  on  account  of 
their  being  under  repair,  or  taken  down  in  order  to  be  re- 
built, shall  not  be  liable  to  have  their  validity  questioned 
on  that  account,  nor  shall  the  ministers  who  have  so  soleo- 
pized  the  same  be  liable  to  any  ecclesiastical  censure,  orto 
any  other  proceeding  or  penalty  whatsoever." 

1  &  2  Vict.  c.  lOfi,  s.  16,  enacts  that  the  ecclesiastical 
commissioners,  with  consent  of  bishop,  &c,  may  make  snT 
nhurnh  or  chapel  the  parish  church  of  any  parish,  and  the 
parish  church  a  district  church  or  chapel  of  ease ;  a™ 
that  the  new  church  shall  have  all  the  emoluments  of  al' 
descriptions,  and  all  the  rights  and  privileges  of  the  anoient 
parish  church  ;  and  also  that  "  all  acts  of  parliament,  U«s 
and  customs  relating  to  the  publishing  banns  of  marring 
and  celebration  of  maiTinges,  christenings,  ehurchings  and 
burials,  and  to  all  ecclesiastical  foes,  oblations  and  offering 
shall  apply  to  every  such  church  or  chapel  so  constituted 
the  parish  church  as  aforesaid,  in  like  manner  in  every 
respect  as  to  the  former  parish  church  of  the  said  parish ; 
and  such  former  parish  church  shall  from  such  time  be 
and  be  deemed  to  bo  a  district  church  or  a  chapel  with  or 
without  a  district,  as  the  said  commissioners  shall  in  such 
case  direct." 

With   respect  to  marriages   in    places  extra-parochial 
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the  first  act  is  20  Vict  c.  19,  entitled  "  An  Act  to  pro- 
vide for  the  Relief  of  the  Poor  in  extra-parochial  Places," 
-which  enacts  by  sect  9,  that  "  Where  any  extra-parochial 
place  has  belonging  to  or  within  it  any  church  or  chapel  of 
the  Church  of  England,  the  bishop  of  the  diocese  within 
which  such  church  or  chapel  shall  be  locally  situate  may, 
if  he  think  fit,  authorize,  by  writing  under  his  hand  and 
seal,  the  publication  of  banns  and  the  solemnization  of 
marriage  by  banns  or  licence  in  such  church  or  chapel 
of  persons  residing  within   suoh  extra-parochial    place, 
and   such  written   authorization   shall    be  registered  in 
the  registry  of  the  diocese,"     23  Vict  c.  24,  reciting 
this  act,  enacts  as  follows: — Sect.   1.   "The  authority 
given  by  the  bishop  in  consequence  of  the  said  recited 
act  for  the  publication  of  banns,  and  the  solemnization  of 
marriages  by  banns  or  licence  in  such  church  or  ohapel, 
shall  be  construed  to  extend  to  and  authorize  marriages  in 
such  churches  or  chapels  between  parties  both  or  either  of 
them  being  resident  in  such  extra^parochial  place,  and  all 
such  marriages  so  had  shall  be  deemed  valid  in  like  manner 
as  if  such  extra-parochial  place  had  been  a  parish :  pro- 
vided that,  when  the  parties  to  any  marriage  intended  to 
be  solemnized  after  publication  of  banns  shall  reside  within 
different  ecclesiastical  districts,  the  banns  for  such  mar- 
riage shall  be  published  in  the  ohurch  or  chapel  autho- 
rized under  the  provisions  of  the  recited  act  in  which  the 
marriage  is  intended  to  be  celebrated,  as  well  as  in  the 
chapel  of  the  other  district,  licensed  under  the  provisions 
of  one  of  the  statutes  in  such  case  made  and  provided, 
where  one  of  the  parties  then  is  resident,  and  if  there  be 
no  such  chapel,  then  in  the  church  or  chapel  in  which  the 
banns  of  such  last-mentioned  party  might  be  legally  pub- 
lished if  no  such  statute  had  been  passed." 

The  marriage  in  an  ambassador's  house  or  chapel  of  a  Ambassador's 
subject  of  the  state  which  the  ambassador  represents  is  chapel, 
valid,  but  it  is   doubtful  at  least  whether  the  privilege  Privilege  of 
attached  to  ambassadors'  chapels  be  available  to  parties  ambassadors' 
both  of  whom  belong  to  a  different  country  from  that  of  cbaP€l* 
the  ambassadors.     In  Pertreis  v.  Tondear,  Lord  Stowell 
said,  "  Taking  the  privilege    to   exist   in    ambassadors' 
chapels  (which  perhaps  has  not  been  formally  decided), 
I  may  still  deem  it  a  nt  subject  for  consideration  whether 
such  a  privilege  can  protect  a  marriage  where  neither 
party,  as  far  as  appears  at  present,  is  of  the  country  of 
the  ambassador,  and  where  one  of  them  has  acquired  a 
matrimonial  domicil  in  this  country,  and  where  it  has 
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By  4  Goo.  4, 
c.  91. 


Case  of  legal 
incapacity  by 
domiciL 

Foreign  mar- 
riage law  to 
be  proved. 


Before  regis- 
trar or  in 
registered 
building. 


not  been  shown  that  she  had  been  living  in  a  house  entitled 
to  privilege  during  her  residence  in  England;  on  these 
grounds  I  shall  admit  the  libel "  (o).  But  no  further  pro- 
ceedings were  had  in  this  case. 

Since  these  decisions,  4  Geo.  4,  c.  91, €€  To  relieve  bis 
Majesty's  subjects  from  all  doubts  concerning  the  validity 
of  certain  marriages  solemnized  abroad,"  enacts,  that  all 
marriages  solemnized  by  a  minister  of  the  Church  of 
England  in  the  chapel  or  house  of  the  British  ambassador 
residing  within  the  country  to  the  court  of  which  he  is 
accredited,  or  in  the  chapel  of  a  British  factory,  or  within 
the  British  lines  by  "any  chaplain  or  officer  or  othff 
person  officiating  under  die  orders  of  the  commanding 
officer  of  a  British  army  serving  abroad,"  shall  be  as  valid 
as  if  solemnized  within  his  Majesty's  dominions. 

The  lex  loci  will  not  prevail  when  either  of  the  con- 
tracting parties  is  under  a  legal  incapacity  by  the  law  of 
the  domicil  (  p). 

The  general  rule  is,  that  foreign  marriage  law  most  be 
proved  like  any  other  fact(q). 

The  provisions  with  respect  to  marriages  abroad  solem- 
nized by  the  British  consul  are  to  be  found  in  the  statute 
12  &  13  Vict.  c.  68. 

As  to  marriages  celebrated  since  the  year  1836  w  * 
registered  building  or  at  the  office  of  the  registrar  the 
provisions  are  contained  in  6  &  7  Will.  4,  c.  85,  and  the 
other  Registration  Acts  from  this  statute  down  to  19  &  *0 
Vict.  c.  119  (r),  already  mentioned.  With  such  mar- 
riages the  church  and  the  clergyman  have  no  concern. 

It  has  happened,  however,  that  persons  so  married  be- 
fore the  registrar  have  desired  to  be  afterwards  married, 
and  have  been  married  in  church.  So  it  happened  with 
respect  to  what  were  called  Gretna  Green  marriages,  * 
particular  form  of  licence  being  framed  to  meet  the  exi- 
gencies of  such  a  case.  Lord  Chancellor  Eldon  was  twice 
married  in  Scotland  and  England  to  the  same  person.  The 
maiden  name  of  the  wife  was  used  on  the  second  occasion; 
and  when  a  ward  of  chancery  has  been  married  clandes- 
tinely the  court  directs  a  second  marriage,  and  the  maiden 
name  of  the  lady  is  always  used  (s). 


(o)  1  Consist.  139.  See  also 
Lloyd  v.  Petitjean,  2  Curt.  521. 

(p)  Conway  v.  BeasUyfi  Hagg. 
639. 

(q)  Dalrymple  v.  Dalrymple,  2 
Consist.  98 ;  Montague  v.  Monta- 
gue, 2  Add.  375 ;  Nokes  v.  Mil- 


liard, ibid.  390.  A 

(r)  3  &  4  Vict  c.  72,  a.d.  J*** 
provides  for  the  solemnusatton  oi 
marriages  in  districts  in  or  near 
which  the  parties  reside. 

(a)  Piers  v.  Piers  (a.D.  IWh 
2  II.  L.  Rep.  354, 355.    Berni** 
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The  church  has  regulations  with  respect  to  the  times  Unseasonable 
of  year  at  which  marriage  should  be  solemnized,  not  time8' 
indeed  invalidating  marriages  solemnized  at  other  times, 
but  subjecting  the  minister  and  the  parties,  in  the 
absence  of  a  proper  faculty,  to  ecclesiastical  censures. 
It  is  enacted  oy  Canon  62  of  1603 : — "  No  minister, 
upon  pain  of  suspension  for  three  years  ipso  facto, 
shall  celebrate  matrimony  between  any  persons  without 
a  faculty  or  licence,  or  without  banns  published ;  neither 
shall  any  minister  upon  the  like  pain,  under  any  pre- 
tence whatsoever,  join  any  persons  so  licensed  in  mar- 
riage at  any  unseasonable  times,  but  only  between  the 
hours  of  eight  and  twelve  in  the  forenoon,  nor  in  any 
private  place,  but  either  in  the  churches  or  chapels  where 
one  of  them  dwelleth,  and  likewise  in  time  of  divine 
service  .  .  .  ." 

At  any  unseasonable  Times."] — That  is,  of  the  day,  not 
of  the  year ;  concerning  which  latter  head  there  seem  to 
be  no  prohibitions  expressed  or  plainly  supposed  in  our 
constitutions  or  canons.  But  there  is  a  place  in  Lind- 
wood,  which  not  only  implies  a  prohibition  of  times  in 
general,  but  expressly  mentions  the  times  prohibited: 
which  is,  that  the  solemnization  of  marriage  cannot  be 
froin  the  first  Sunday  in  Advent  until  the  Octave  of 
Epiphany  exclusive ;  and  from  Septuagesima  Sunday  to 
the  first  Sunday  after  Easter  inclusive;  and  from  the  first 
Rogation  day  until  the  seventh  day  after  Pentecost  inclu- 
sive ;  although  marriage  may  be  contracted  within  these 
times  (*). 

It  is  also  certain,  that  a  distinction  of  times  has  been 
observed  as  the  law  of  our  Reformed  Church,  not  only 
from  the  clause  which  we  may  observe  in  several  licences 
in  our  books,  quocunque  anni  tempore,  but  also  from  a 
remarkable  dispute  which  happened  in  Archbishop  Par- 
ker's time,  between  the  master  of  the  faculties  and  the 
vicar-general,  whether  the  first  only,  or  the  second  in  con- 
junction with  him,  had  a  right  to  grant  licences  on  that 
particular  head  (tt). 

And  after  that,  in  Archbishop  Whitgift's  table  of  fees 
there  is  first  a  fee  for  a  licence  to  solemnize  matrimony 
without  banns,  and  afterwards  a  fee  for  a  licence  to  solem- 

of  Lord  Campbell  and  Lord  Chan-  marriage. 

cellor  Cottenham ;  Bee  also  the         (t)  Gibs.   430;    Lindw.    274; 

copy   of  the    extract  from  the  Ayl.  Par.  364. 

parish  register  as  to  Lord  El  don's         (tt)  Gibs.  430. 
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nize  matrimony  in  the  time  of  prohibition  of  banns  to  k 
published. 

Which  point  is  further  confirmed  by  the  attempts  tint 
have  been  made  in  parliament  and  convocation  to  take 
away  that  distinction  of  times.  In  parliament,  in  the 
17th  of  Elizabeth,  a  bill  was  depending,  intituled  "An 
Act  declaring  Marriages  lawful  at  all  Times;"  and  in  con- 
vocation, in  the  year  1575,  the  last  of  the  articles  presented 
to  the  queen  for  confirmation  (but  by  her  rejected)  *» 
that  the  bishops  shall  take  order,  that  it  be  published  and 
declared  in  every  parish  church  within  their  diocese  before 
the  first  day  of  May  next  coming,  that  marriage  may  be 
solemnized  at  all  times  of  the  year.  This  went  further 
than  what  had  been  projected  upon  that  head  in  the  year 
1562,  when  the  scheme  intended  to  be  offered  to  the  parlia- 
ment or  convocation,  or  both,  was,  that  it  shall  be  lawful 
to  marry  at  any  time  of  the  year  without  dispensation,  ex- 
cept it  be  upon  Christmas  Day,  Easter  Day,  and  six  days  | 
going  before,  and  upon  Whitsunday  (y). 

Form  of  By  4  Geo.  4,  c.  76,  ss.  21—28,  marriage  most  be        . 

solemnization,   solemnized  in  the  presence  of  two  witnesses  besides  the 

clergyman. 

By  6  &  7  Will.  4,  o.  86,  s.  31,  the  entrjr  in  the  register 
book  is  to  be  attested  by  the  parties  married,  the  clergy- 
man and  two  witnesses.  m  | 

Impcdimeots         By  the  rubric  i  And  at  the  time  of  the  celebration  of 

alleged.  the  marriage,  the  minister  reciting  the  causes  for  which        ■ 

matrimony  was  ordained,  shall  say,  "  If  any  man  can 
show  any  just  cause  why  they  may  not  lawfully  be  joined        j 
together,  let  him  now  speak,  or  else  hereafter  for  ever 
hold  his  peace." 

And  men  speaking  unto  the  persons  that  shall  be  mar" 
ried,  he  shall  say, — "  I  require  and  charge  you  both,  as 
ye  will  answer  at  the  dreadful  day  of  judgment,  when  the 
secrets  of  all  hearts  shall  be  disclosed,  that  if  either  of  you  J 
know  any  impediment  why  you  may  not  be  lawfully  joined 
together  in  matrimony,  ye  do  now  confess  it ;  for  be  ye 
well  assured,  that  so  many  as  are  coupled  together  other- 
wise than  God's  word  doth  allow,  are  not  joined  together 
by  God,  neither  is  their  matrimony  lawful/' 

"  At  which  day  of  marriage,  if  any  man  do  allege  and 
declare  any  impediment  why  they  may  not  be  coupled 
together  in  matrimony  by  God's  law,  or  the  laws  of  thtf 
realm ;  and  will  be  bound,  and  sufficient  sureties  with  him 
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to  the  parties,  or  else  put  in  a  caution  (to  the  full  value  of 
such  charges  as  the  persons  to  be  married  do  thereby  sua- 
tain)  to  prove  his  allegation ;  then  the  solemnization  must 
be  deferred  until  such  time  as  the  truth  be  tried  "  (z). 

"  If  no  impediment  be  alleged,  then  the  marriage  shall  Ring. 
go  on ;  and  after  the  parties  have  declared  their  mutual 
assent,  and  have  taken  each  other  in  marriage  according 
to  the  form  prescribed,  then  the  man  shall  give  unto  the 
woman  a  ring,  laying  the  same  upon  the  book,  with  the 
accustomed  duty  to  the  priest  and  clerk.  And  the  priest 
taking  the  ring,  shall  deliver  it  unto  the  man  to  put  it  on 
the  fourth  finger  of  the  woman's  left  hand ;  and  the  man 
holding  the  ring  there,  and  taught  by  the  priest,  shall 
say,  '  With  this  ring  I  thee  wed,  with  my  body  I  thee 
worship,  and  with  all  my  worldly  goods  I  thee  en- 
dow' "  (a). 

Which  last  words  are  best  explained  by  the  rubric  of 
the  Prayer  Book  of  the  2  Edw.  6,  which  was  thus : 
"  The  man  shall  give  unto  the  woman  a  ring,  and  other 
tokens  of  spousage,  as  gold  or  silver,  laying  the  same 
upon  the  book,  and  the  man,  taught  by  the  priest,  shall 
say,  With  this  ring  I  thee  wed,  this  gold  and  silver  I  thee 
give  ;"  and  then  these  other  words,  "  with  all  my  worldly 
goods  I  thee  endow,"  were  delivered  with  a  more  peculiar 
significance 

The  ring  at  first  (according  to  Swinburn)  was  not  of 

fold  but  of  iron,  adorned  with  an  adamant ;  the  metal 
ard  and  durable,  signifying  the  durance  and  perpetuity 
of  the  contract,  "  Howbeit  (he  says)  "  it  skilleth  not 
at  this  day  what  metal  the  ring  be  of:  the  form  of  it 
being  round  and  without  end,  doth  import  that  their 
love  should  circulate  and  flow  continually.  The  finger 
on  which  this  ring*  is  to  be  worn  is  the  fourth  finger  of  the 
left  hand,  next  unto  the  little  finger,  because  tnere  was 
supposed  a  vein  of  blood  to  pass  from  thence  unto  the 
heart"  (A). 

In  the  Roman  ritual,  there  is  a  benediction  of  the  ring, 
and  a  prayer  that  she  who  wears  it  may  continue  in  per- 
fect love  and  fidelity  to  her  husband,  and  in  the  fear 
of  God  all  her  days. 

By  the  rubrics  of  the  Prayer  Books  of  the  2nd  and  of  Sacrament 
the  5th  years  of  Edw.  6,  the  new  married  persons  were 
required  on  the  same  day  of  their  marriage  to  receive  the 
holy  communion. 

(*)  Rubric.  (a)  Ibid.  (b)  Swinb.  Matr.  Cons.  sect.  15. 
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But  by  the  present  rubric,  it  is  only  declared  to  be  «fr 

venient  that  the  new  married  persons  should  receive  4e 

holy  communion  at  the  time  or  their  marriage,  or  at  tk 

first  opportunity  afterwards. 

Sermon.  By  the  rubrics  of  the  Prayer  Books  of  the  2nd  and  of 

the  5th  years  of  Edw.  6,  after  the  gospel  was  to  be » 
sermon,  wherein  ordinarily  the  office  of  a  man  and  ** 
should  be  declared,  according  lo  Holy  Scriptnre ;  or  if 
there  were  no  sermon,  then  the  minister  was  to  read 
several  sentences  out  of  Scripture,  setting  forth  the  sail 
duties. 

And  by  the  present  rubric,  if  there  be  no  sermon  de- 
claring the  duties  of  man  and  wife,'  then  the  minister  shaD 
read  tne  same  sentences  as  aforesaid.  .  . 

Fee  for  With  respect  to  the  fee  for  marriage,  an  old  provincial 

marriage.  constitution  enacts,  "  We  do  firmly  enjoin  that  no  sac* 

ment  of  the  church  shall  be  denied  to  any  one  upon  tj* 
account  of  any  sum  of  money,  nor  shall  matrimony  k 
hindered  therefore ;  because  if  any  thing  hath  been  accus- 
tomed to  be  given  by  the  pious  devotion  of  the  &itnw 
we  will  that  justice  be  done  thereupon  to  the  churches  bj 
the  ordinary  of  the  place  afterwards"  (c). 

That  no  Sacrament  of  the   Church.]— Which  were 
seven ;  of  which  matrimony  was  one. 
Shall  be  denied.'] — Or  delayed  (d). 
Upon  the  Account  of  any  Sum  of  Money  P] — '^iatl!/ 
used  to  be  paid  or  taken  in  the  administration  of  any « 
the  sacraments. 

Nor  shall  Matrimony  be  hindered  therefore.] — ^Jv^ 
the  rubric  in  the  office  of  matrimony,  at  the  time  of  de- 
livering the  ring,  the  man  shall  also  then  lay  down  the 
accustomed  duty  to  the  priest  and  clerk.  Which  if  * 
shall  refuse  to  do,  whether  the  minister  is  bound  to  P*0" 
ceed  nevertheless  doth  not  appear  from  any  rubnc  & 
canon. 

Hath  been  accustomed  to  be  given.~\ — That  is,  of  old* 
and  for  so  long  time  as  will  create  a  prescription,  although 
at  first  given  voluntarily.  For  they  who  have  paid  * 
long  are  presumed  at  first  to  have  bound  themselves  roto* 
taruy  thereunto  (e). 

And  this,  it  is  said,  is  recoverable  by  law,  in  such  pi*069 
and  cases  only  where  there  is  a  custom  for  the  payment 
thereof  upon  performance  of  the  duty  (f). 


(c)  Langton,  Lindw.  278. 

(d)  Lindw.  278. 


(«)  Lindw.  279. 

(/)  Boh.  L.  of  Tith.  144, 1& 
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Mr.  Johnson  says,  it  was  an  ancient  custom  that  mar-  Whether  fee 
riage  should  be  performed  in  no  other  church  but  that  to  due  to  ^e, 
which  the  woman  belonged  as  a  parishioner ;  and  therefore  %£&  to  wMch 
to  his  day,  the  ecclesiastical  law  allowed  a  fee  due  to  the  the  wife  be- 
curate  of  that  church,  whether  she  were  married  there  or  longed. 
not.     And  this  fee  was  expressly  reserved  for  him  by  the 
words  of  the  licence,  according  to  the  old  form,  which 
was  not  then  disused  in  all  dioceses.     But  it  is  said  that 
judgment   has   been    otherwise   given    in  the  temporal 
courts  (ff). 

So  in  the  case  of  Thompson  v.  Davenport,  in 
13  Will.  3,  the  plaintiff  libelled  against  the  defendant, 
setting  forth  a  custom  in  the  parish  of  Ellington,  in 
Derbyshire,  that  of  every  woman  who  is  a  parishioner, 
and  dwells  there,  and  marries  with  a  licence,  the  husband 
at  the  time  of  the  marriage,  or  soon  after,  shall  pay  to  the 
vicar  five  shillings  as  an  accustomed  fee  ;  and  so  brought 
his  case  within  that  custom  ;  the  defendant  suggested  for 
a  prohibition  that  all  customs  are  triable  at  common  law, 
and  that  the  plaintiff  had  libelled  against  him,  setting 
forth  the  custom  as  aforesaid.  And  a  prohibition  was 
granted  (A). 

And  in  the  case  of  Patten  v.  Castleman  (t),  Sir  G.  No  fee  where 
Lee  rejected  the  claim  of  a  vicar  to  a  fee  from  one  of  his  no  ^'fce* 
parishioners,  married  in  the  church  of  another  parish.  He 
says,  citing  Lindwood  (A),  that  anciently  no  fee  was  de- 
mandable  for  marriage,  and  that  though  it  might  legally 
be  due  by  custom,  the  custom  must  not  be  unreasonable, 
as  it  would  be  if  a  fee  could  be  due  where  no  service  was 
done.  See  the  common  law  authorities  cited  in  the  same 
very  learned  judgment. 

And  Sir  William  Blackstone  says,  of  common  right  no 
fee  is  due  to  the  minister  for  performing  such  like  branches 
of  his  duty,  and  it  can  only  be  supported  by  special  cus- 
tom ;  but  no  custom  can  support  the  demand  of  a  fee  with- 
out performing  them  at  all  (/). 

As  to  the  appropriation  of  fees  on  marriages  performed  Fees  on  mar- 
in  chapels  licensed  by  the  bishop,  sect.  27  of  6  &  7  Will.  4,  jjjg[j  j^1"  ^ 
c.  85,  enacts,  that  "  All  fees,  dues  and  other  emoluments  c  ape 

on  account  of  the  solemnization  of  marriages  which  be- 
long to  the  incumbent  or  clerk  respectively  of  any  church 
or  chapel  in  any  parish  or  district  within  which  the  solem- 
nization of  marriages  shall  be  authorized  as  aforesaid  shall 

(g)  Johns.  188,  189.  dam." 

(A)  Lutw.  1059.  (/)  3  Black.  90;  1  Raym.  450; 

(t)  1  Lee's  Rep.  p.  387.  2  Raym.  1558 ;  1  Barnard.  B.  R. 

(k)  L.  3,  tit  16,  c. u  Quia  qui-  159. 
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respecmclT  be  received,  until  tke  avtndanre  <f  awknawi 
a-  chapel  "next  after  tke  ps>^  of  tin*  ad,  S»  ■■»  ■ 
■  account  of  sack  ■  *  ■,  and  ■■ail  tke  nn  ■  * 
office  of  clerk  next  after  tke  paaHBa?  oft" ' 
account  of  sack  dak,  *od  be  paid  over  to  I 
■Deb  portion  of  tke  fees,  dues  or  other  i 
said  bishop  of  tke  diocese,  with  the 
incumbent  and  derk  iegoecd»err, 
licence  assign  to  tke  nainisier  and  < 

chapel  in  which  die  solemnization  of  a 

authorized  u  aforesaid ;  and  that  it  shall  be  lawful  ir* 
said  bishop  in  and  bv  aach  licence,  without  any  sack,  em- 
sent,  to  declare  that  from  and  after  such  next  ■™*BV?* 
vacancy  respectivelT  the  whole  or  such  part  of  the  «* 
dues  and  other  enraunnent?  on  account  of  the  ataeaaaatka 
of  marriages  in  rack  last-mentioned  chapel  as  sW  -r 
ipecified  in  such  licence,  shall  be  receivable,  and  the  awt 
snail  thenceforth  be  received  by  or  for  the  miniver  uw 
clerk  of  such  chapel  respectirelr." 

By  6  &  7  WilL  4,  c  86,  s.  49,  It  is  enacted  that  "  S*j"« 
'  herein  contained  shall  affect  the  registration  of  hapoan*" 
burials  as  now  by  law  established,  or  the  right  of  an?"  °£ 
ciatiDg  minister  to  receive  the  fees  now  usually  pawl""* 
performance  or  registration  of  any  baptism,  burial,  or  ^-' 
riage." 

The  various  church  building  and  new  parishes  arts  pto- 
<auto*°-  vide  for  the  way  in  which  the  fees  on  marriages  in  a* 

coming  under  their  operation  are  to  be  distributed  ( m\ 

In  the  case  of  Bryant  v.  Foot  (a),  the  Queen's  BBS* 

and  the  Court  of  Exchequer  Chamber  on  appeal  ■* 

that  a  marriage  fee  of  13*.,  of  which  10*.  was  for  ■* 

rector,  and  3*.  for  the  clerk,  was  unreasonable  on  ■*■?! 

of  its  large  amount,  and  could  not  be  presumed  to  o*K 

from  tune  immemorial 

RfKi.iration  of      The  act  for  registering  births,  deaths  and  marriage lQ 

n^m^.  England,  6  &  7  WilL  4,  c.  86,  enacts  as  follows:- 

RVjjUter  books       Sect   17.  "The  registrar   general    shall    cause  to" 

Taw'**"         printed  on  account  of  the  said  register  office  a  IB©** 

number  of  register  books  for  making  entries  of  a"  •  •' 

marriages  of  his  majesty's  subjects  in  England,  acw™" 

ing  to  the  form  of  schedule  .  .  .  lC.)  to  tliis  act  annes*"- 

and  the  said  register  books  shall  be  of  durable  hi::'-  ■;  '; 

and  in  them  shall  be  printed  upon  each  side  of  every  le» 

the  heads  of  information  herein  required  to  be  kno«" aB 


<m)  F«fe 
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registered  of  births,  deaths  and  marriages  respectively : 
and  every  page  of  each  of  such  books  shall  be  numbered 
progressively  from  the  beginning  to  the  end,  beginning 
with  number  one  ;  and  every  place  of  entry  shall  be  also 
numbered  progressively  from  the  beginning  to  the  end  of 
the  book,  beginning  with  number  one ;  and  every  entry 
shall  be  divided  from  the  following  entry  by  a  printed 
line." 

And  by  sect.  30,  "  The  registrar  general  shall  furnish  Marriage 
or 'cause  to  be  furnished  to  the  rector,  vicar  or  curate  of  J*^ter  books 
every  church  and  chapel  in  England  wherein  marriages  vi<ied.Pr0" 
may  lawfully  be  solemnized,  ....  a  sufficient  number  in 
duplicate  of  marriage  register  books,  and  forms  for  certified 
copies  thereof,  as  hereinafter  provided ;  and  the  cost  of  all 
such  books  and  forms  shall  be  paid  by  the  churchwardens 
and  overseers  of  the  parish  or  chapelry  out  of  the  monies 
in  their  hands  as  such  churchwardens  and  overseers.'9 


i£ 


Schedule  (C.)  of  the  statute  gives  the  form  as  follows : — 

1836. — Marriages  solemnized  at  the  parish  church  in  the 
parish  of  Mary-le-bone9  in  the  county  of  Middlesex. 


No. 
1 

When 
married. 

Name 

awl 

Surname. 

Age. 

Con- 
dition. 

Bank 

or 

Profession. 

Residence 

at  the 

Time  of 

Marriage. 

Father's 

Name 

and 

Surname 

Rank  or 
Profession 
of  Father. 

17  March, 
183)6. 

William 
Hasting*. 

Sophia  Ann 
Mitchell. 

Offull 
Age. 

Minor. 

Bachelor. 

Spinster. 

Carpenter. 

8,  South 

17,  High 
Street. 

refer 
Hasting*. 

Qeofflr$ 
Mitchell. 

UphoUterer. 
Butcher. 

Married  in  the  parish  church  according  to  the  rites  and 
ceremonies  of  the  Established  Church,  by  licence,  or 
after  banns,  by  me, 

James  Hollingshead,  Vicar. 

This  marriage  was  solemnised  J  Wittiatn  Batting*,      I  In  the  presence  (John  Hastings, 
between  us,  \ Sophia  Ann  Mitchell,  J         ot  us,         \Oeoffnf  Mitchell. 

The  words  and  figures  in  Italics  in  this  Schedule  to  be 

filled  in  as  the  case  may  be." 

Sect.  31.  "  Every  clergyman  of  the  Church  of  England,  Marriage  re- 
immediately  after  every  office  of  matrimony  solemnized  f58^1?^116,. 
by  him,  shall  register  in  duplicate  in  two  of  the  marriage  ^#  m  up !" 
register  books  the   several  particulars  relating  to  that 
marriage  according  to  the  form  of  the  said  schedule  (C.) ; 

p.     vol.  I.  3  a 
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Duplicates  and 
certified  copies 
of  registers  of 
marriages  to 
be  sent  to  »n- 
pcrintenilent 
registrar. 


Clergymen  to 
be  paid  for 
making  regis- 
ter in  dupli- 
cate. 


.  .  .  .  and  every  such  entry  as  hereinbefore  is  mentioned 
....  shall  be  signed  by  the  clergyman  ....  and  by 
the  parties  married,  and  by  two  witnesses,  and  shall  be 
made  in  order  from  the  beginning  to  the  end  of  acfc 
l>ook,  and  the  number  of  the  place  of  entry  in  each  dupli- 
cate marriage  register  book  shall  be  the  same." 

Sect.  33.  "  The  rector,  vicar,  or  curate  of  every  m 

church  and  chapel shall,  in  the  month* « 

April,  July,  October,  and  January  respectively,  jn& 
and  deliver  to  the  superintendent  registrar  of  the  district 
in  which  such  church  or  chapel,  may  be  situated, .  •  •■ 
on  durable  materials,  a  true  copy  certified  by  him  Tom 
his  hand  of  all  the  entries  of  marriages  in  the  reg^er 
book  kept  by  him  since  the  last  certificate,  the  first  at 
such  certificates  to  be  given  in  the  month  of  July*  ™* '» 
and  to  contain  all  the  entries  made  up  to  that  time, ana 
if  there  shall  have  been  no  marriage  entered  therm  ance 
the  last  certificate,  shall  certify  the  fact  under  his  bM 
and  shall  keep  the  said  marriage  register  books  satejf 
until  the  same  shall  be  filled;  and  one  copy  of  every  socA 
register  book,  when  filled,  shall  be  delivered  to  the  super- 
intendent registrar  of  the  district  in  which  such  church  or 

chapel  may  be  situated, and  the  other  copy  » 

every  such  register  book  kept  by  any  such  rector,  vicar, 
or  curate  shall  remain  in  the  keeping  of  such  rector,  near, 
or  curate,  and  shall  be  kept  by  him  with  the  regis**? 
of  baptism  and  burials  of  the  parish  or  chapelry  *j»*"jj 
which  the  marriages  registered  therein  shall  have  w® 
solemnized."  .... 

And  1  Vict.  c.  22,  provides  by  sect.  27,  that " '  W^ 
it  is  required  by  the  said  act  for  registering  births,  ^rZ 
and  marriages,  that  every  rector,  vicar,  and  curate  sM" 
register  in  duplicate  the  particulars  of  every  ws&D& 
solemnized  by  him,  one  of  which  registers  he  is  also*" 
quired  to  deliver  when  filled  to  the  superintendent  ^P3^ 
of  the  district  in  which  such  church  or  chapel  may  J* 
situated,  and  also  four  times  in  every  year  to  deliver*0 
the  said  superintendent  registrar  a  true  copy,  certified  ty 
him  under  his  hand,  of  all  the  entries  of  marriages  ia  ®? 
register  book  kept  by  him  since  the  last  certificate ;'  W * 
enacted,  that  the  said  superintendent  registrar  shall  /*/ 
or  cause  to  be  paid  to  the  said  rector,  vicar,  or  curate?^ 
sum  of  sixpence  for  every  entry  contained  in  such  ceruW 
copy,  which  sum  shall  be  reimbursed  to  the  said  flP*" 
intendent  registrar  by  the  guardians  or  overseers  of  w 
union,  parish,  or  place  for  which  he  shall  be  app^0^ 
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superintendent  registrar  as  aforesaid,  in  like  manner  as  by 
the  said  act  is  provided  for  the  payment  of  the  registrar, 
on  production  of  his  accounts  to  the  superintendent  regis- 
trar." 

By  6  &  7  Will.  4,  c.  86,  s.  35,  "  Every  rector,  vicar,  or  Searches  may 
curate,  and  every  registrar,  registering  officer,  and  secre-  **  I!?ade»  and 
tary,  who  shall  have  the  keeping  for  the  time  being  of  any  ^robyUie 
register  book  of  births,  deaths,  or  marriages,  shall  at  all  persons  keep- 
reasonable  times  allow  searches  to  be  made  of  any  register  lns  toe  regis- 
book  in  his  keeping,  and  shall  give  a  copy  certified  under    "* 
his  hand  of  any  entry  or  entries  in  the  same  on  payment 
of  the  fee  hereinafter  mentioned ;  (that  is  to  say,)  lor  every 
search  extending  over  a  period  not  more  than  one  year 
the  sum  of  one  shilling,  and  sixpence  additional  for  every 
additional  year,  and  the  sum  of  two  shillings  and  sixpence 
for  every  single  certificate." 

And,  with  respect  to  the  cost  of  such  books,  1  Vict. 
c.  22,  enacts,  by  section  25,  that  " €  Whereas  by  the  said  Cost  of  paro- 
act  for  registering  births,  deaths  and  marriages,  it  is  pro-  ^^l  ™a"**^ 
vided  that  the  cost  of  all  marriage  register  books,  and  JSd  forms, 
forms  for  certified  copies  thereof,  furnished  to  the  rector,  how  to  be  de- 
vicar,  or  curate  of  every  church  and  chapel  in  England,  ^ay*1* 
wherein  marriages  may  lawfully  be  solemnized,  shall  be 
paid  by  the  churchwardens  and  overseers  of  the  parish  or 
chapelry,  out  of  the  monies  in  their  hands  as  such  church- 
wardens or  overseers,  and  that  the  cost  of  register  books 
of  births,  and  of  register  books  of  deaths,  and  of  forms  for 
certified  copies  thereof,  shall  be  paid  by  the  guardians  or 
by  the  churchwardens  and  overseers  (as  the  case  may  be) 
out  of  the  monies  coming  to  their  hands  or  control  as  such 
guardians,  or  churchwardens  and  overseers;'  be  it  enacted, 
for  removing  doubt  as  to  the  fund  chargeable  therewith, 
that  the  cost  of  all  such  books  and  forms  shall  be  borne  by 
the  union,  parish  or  place  in  and  for  which  the  superin- 
tendent registrar  is  appointed,  who  superintends  the  regis- 
trar for  whose  use  such  books  were  provided,  or  to  whom 
such  rector,  vicar,  or  curate  is  by  the  said  act  directed  to 
deliver  one  copy  of  such  register ;  and  such  cost  shall  be 
paid  to  the  said  superintendent  registrar  by  the  guardians, 
or  by  the  churchwardens  and  overseers,  as  the  case  shall 
be,  out  of  the  monies  coming  into  their  hands  as  such 
guardians,  or  such  churchwardens  and  overseers,  for  the 
relief  of  the  poor." 

And  in  order  to  enable  the  clergyman  to  make  correct 
entries,  6  &  7  Will.  4,  c.  86,  enacts— 

Sect.  40.  "  That  it  shall  be  lawful  for  every  clergyman  Power  to  make 
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inquiries  for 
correct  entry. 


Penalty  for  not 
duly  register- 
ing births, 
death,  and 
marriages,  or 
for  losing  or 
injuring  the 
registers. 


Accidental 
errors  may  be 
corrected. 


of  the  Church  of  England  who  shall  solemnize  any  mar- 
riage in  England  ....  to  ask  of  the  parties  married  the 
several  particulars  herein  required  to  be  registered  touch- 
ing such  marriage." 

Sect.  41.  "  That  every  person  who  shall  wilfully  mate 
or  cause  to  be  made,  for  the  purpose  of  being  inserted  in 
any  register  of  birth,  death,  or  marriage,  any  false  state- 
ment touching  any  of  the  particulars  herein  required  to  he 
known  and  registered,  shall  be  subject  to  the  same  pains 
and  penalties  as  if  he  were  guilty  of  perjury." 

Sect  42.  "  Every  person  who  shall  refuse  or  without 
reasonable  cause  omit  to  register  any  marriage  solemnized 
by  him,  or  which  he  ought  to  register,  and  every  registrar 
who  shall  refuse  or  without  reasonable  cause  omit  to  re- 
gister any  birth  or  death  of  which  he  shall  have  had  due 
notice  as  aforesaid,  and  every  person  having  the  custody 
of  any  register  book,  or  certified  copy  thereof  or  of  any 
part  thereof,  who  shall  carelessly  lose  or  injure  the  same, 
or  carelessly  allow  the  same  to  be  injured  whilst  in  his 
keeping,  shall  forfeit  a  sum  not  exceeding  fifty  pounds  for 
every  such  offence." 

The  provisions  of  the  law  making  forgery  of  the  register 
books  felony  have  been  already  mentioned  (0). 

By  6  &  7  Will.  4,  c.  86,  s.  44,  however,  "  No  person 
charged  with  the  duty  of  registering  any  birth,  death,  or 
marriage,  who  shall  discover  any  error  to  have  been  conh 
mitted  in  the  form  or  substance  of  any  such  entry,  shall  w 
therefore  liable  to  any  of  the  penalties  aforesaid  if  withm 
one  calendar  month  next  after  the  discovery  of  such  error, 
in  the  presence  of  the  parents  of  the  child  whose  birth  may 
have  been  so  registered,  or  of  the  parties  married,  or  0 
two  persons  attending  upon  any  person  in  his  or  her  last 
illness  whose  death  may  have  been  so  registered,  or  id 
case  of  the  death  or  absence  of  the  respective  parties  afore- 
said, then  in  the  presence  of  the  superintendent  registrar 
and  of  two  other  credible  witnesses  who  shall  respectively 
attest  the  same,  he  shall  correct  the  erroneous  entry,  •&* 
cording  to  the  truth  of  the  case,  by  entry  in  the  D1jU?I,Jj 
without  any  alteration  of  the  original  entry,  and  sha 
sign  the  marginal  entry,  and  add  thereunto  the  day  of  *fle 
month  and  year  when  such  correction  shall  be  made :  P10" 
vided  also,  that  in  the  case  of  a  marriage  register  he  shall 
make  the  like  marginal  entry,  attested  in  like  manner,  m 
the  duplicate  marriage  register  book  to  be  made  by  hi*0 


(0)  Vide  supra,  p.  G54. 
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as  aforesaid,  and  in  every  case  shall  make  the  like  altera- 
tion in  the  certified  copy  of  the  register  book  to  be  made 
by  him  as  aforesaid,  or  in  case  such  certified  copy  shall 
have  been  already  made,  provided  he  shall  make  and  de- 
liver in  like  manner  a  separate  certified  copy  of  the  original 
erroneous  entry,  and  of  the  marginal  correction  therein 
made." 

And  it  is  provided  by  1  Vict.  c.  22,  s.  28,  that  the  Neglect  to 
penalty  for  neglecting  to  transmit  certified  copies  of  re-  transmit 
gister  books  to  the  superintendent  registrar  shall  be  10/.      C0Ples»  re- 
sections 45, 46, 47  of  6  &  7  Will.  4,  c.  86,  relate  to  the 
recovery  of  penalties,  the  forms  of  conviction  and  appeal. 

A  doubt  has  been  made,  in  what  manner  a  marriage  Register  of 
celebrated  by  virtue  of  a  special  licence  from  the  Arch-  special  licence. 
bishop  of  Canterbury  shall  be  registered,  especially  where 
the  marriage  is  solemnized  in  a  private  house,  and  by  a 
clergyman  not  being  the  incumbent  of  the  parish,  and  the 
incumbent  refuses  to  permit  the  same  to  be  entered  in  the 
parish  register.  But  the  doubt  seems  to  be  solved  by  the 
words  of  the  act  itself: — The  register  book  of  marriages  is 
of  the  goods  of  the  parish,  and  consequently  the  church- 
wardens (and  not  the  minister)  ought  to  have  the  keeping 
thereof;  and  the  act  says,  all  marriages  celebrated  in  any 
church  or  chapel  or  within  any  such  parish  or  chapelry, 
shall  be  entered  in  such  register ;  and  therefore  if  the 
churchwardens  shall  refuse  to  produce  the  register  book 
for  that  purpose,  they  may  be  compelled  thereunto  by 
legal  process ;  for  where  a  thing  by  any  act  of  parliament 
is  required  to  be  done,  that  also  is  required  without  which 
the  thing  itself  cannot  be. 

Another  doubt  has  been  made,  by  what  name  the  wife  Wife's  signa- 
shall  subscribe  the  register,  whether  by  the  name  which  turo- 
she  had  before  marria|e,  or  by  the  newly-acquired  name 
of  her  husband.  In  Scotland,  the  wife  retains  the  name 
which  she  had  before  marriage,  but  in  England  the  case 
is  otherwise ;  for  by  the  marriage  she  loses  her  former 
name,  and  legally  receives  the  name  of  her  husband.  As 
appears  from  a  pretty  strong  case,  that  of  Bon  v.  Smithy 
in  38  Eliz.  A  man  had  issue  a  son  and  a  daughter,  and 
devised  his  land  to  his  son  in  tail,  and  if  he  died  without 
issue,  that  it  should  remain  to  the  next  of  his  name, — and 
died.  The  son  died  without  issue;  the  daughter  being 
then  married,  the  question  was,  whether  she  should  have 
this  land.  And  it  was  held  by  the  court,  that  she  should 
not.  For  she  had  lost  her  name  by  her  marriage.  But 
it  should  go  to  the  next  heir  male  of  the  name.     But  if 
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she  had  not  been  married  at  the  time  of  her  brother's 
death,  she  should  have  had  it,  for  she  was  the  next  of  the 
name(p). 


Sect.  9. — Marriages  when  Void — Divorce. 

Trial  of  mar-         Till  the  passing  of  the  20  &  21  Vict.  c.  85,  the  eccle- 

"*£*•  siastical  courts  had  jurisdiction  in  all  cases  of  marriage. 

Now,  however,  by  that  act  the  jurisdiction  in  all  matters 
matrimonial  is  taken  from  them,  and  vested  in  the  new 
Court  for  Divorce  and  Matrimonial  Causes.  By  the  Le- 
gitimacy Declaration  Act,  1858  (21  &  22  Vict.  c.  93), 
power  is  given  to  this  court  to  declare,  on  a  petition  filed 
for  that  purpose,  that  any  person  is  legitimate,  or  that  any 
marriage  is  or  was  valid. 

The  ecclesiastical  courts  used  to  have  also  jurisdiction 
in  cases  of  general  bastardy  which  was  to  be  tried  by  the 
bishop's  certificate.  It  seems,  however,  most  probable 
that  this  would  be  holden  to  be  one  of  the  "  matters  ma- 
trimonial "  over  which  the  ecclesiastical  courts  have  now 
no  jurisdiction  (y). 

Presumption  The  law  always  presumes  in  favour  of  the  validity  of  a 

in  favour  of.      marriage. 

In  Piers  v.  Piers  (r)  the  House  of  Lords  said,  that  the 
question  of  the  validity  of  a  marriage  cannot  be  tried  like 
any  other  question  of  fact  which  is  independent  of  pre- 
sumption, for  the  law  will  presume  in  favour  of  marriage. 
There  is  a  strong  legal  presumption  in  favour  of  mar- 
.  riage,  particularly  after  the  lapse  of  a  great  length  of 
time,  and  this  presumption  must  be  met  by  strong,  dis- 
tinct, and  satisfactory  disproof. 

Where,  therefore,  two  persons  had  shown  a  distinct 
intention  to  marry,  and  a  marriage  had  been,  in  form, 
celebrated  between  them,  by  a  regularly  ordained  clergy- 
man, in  a  private  house,  as  if  by  special  licence,  and  the 
1>arties,  by  their  acts  at  the  time,  showed  that  they  be- 
ieved  sucn  marriage  to  be  a  real  and  valid  marriage,  the 
rule  of  presumption  was  applied  in  favour  of  its  validity, 
though  no  licence  could  be  found  nor  any  entry  of  the 
granting  of  it,  or  of  the  marriage  itself,  could  be  dis- 
covered ;  and  though  the  bishop  of  the  diocese  (during 

(p)  Go.  Eliz.  532.  also  judgment  of  Lord  Ellenbo- 
(q)  See    Stephen's    Common-  rough  and  the  King's  Bench  in 
taries  (ed.  1858),  vol.  iii.  p.  586.  Rex  v.  Brampton,  10  East,  282. 
(r)  2  H.  L.  Cases,  331.     See 
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whose  episcopacy  the  matter  occurred),  when  examined 
many  years  afterwards  on  the  subject,  deposed  to  his 
belief  that  he  had  never  granted  any  licence  for  such 
marriage. 

With  respect  to  marriages  illegally  solemnized  without 
fraud  in  a  church  not  licensed  for  the  celebration  of  mar- 
riage, 14  &  15  Vict.  c.  97,  enacts  as  follows : — 

beet  25.  "  Where  by  error,  and  without  any  fraud,  Marriages 
banns  of  matrimony  have  been  published  or  marriages  before  Juno  19, 
solemnized  in  the  church  of  any  parish  or  district  in  which  churches  and 
church  banns  could  not  legally  be  published  nor  marriages  chapels  not 
legally  solemnized,  the  banns  of  matrimony  already  pub-  Housed  for 
lished  and  marriages  already  solemnized  in  such  church  as  ^Jd.iagcs' 
aforesaid  shall  not,  except  where  any  action,  suit,  or  other 
proceeding  in  relation  to  the  validity  of  any  such  marriage 
was  pending  on  the  nineteenth  day  of  June,  one  thousand 
eight  hundred  and  fifty-one,  be  questioned  on  account  of 
the  said  banns  having  been  published  or  the  said  mar- 
riages solemnized  in  any  such  church  as  aforesaid,  and  the 
minister  or  ministers  who  solemnized  the  same  shall  not 
be  liable  to  any  ecclesiastical  censure  or  to  any  other  pro- 
ceedings or  penalties  whatsoever  by  reason  thereof;  and 
the  registers  of  all  marriages  so  solemnized  as  aforesaid, 
except  as  aforesaid,  or  copies  of  such  registers,  shall  be 
received  in  all  courts  of  law  and  equity  as  evidence  of 
such  marriages  respectively ." 

And  24  Vict.  c.  16,  by  sect.  4,  "Whereas  by  error  The  like  pro- 
banns  have  been  published  and  marriages  have  been  ™!n  1G 
solemnized  in  churches  and  chapels  duly  consecrated,  but 
in  which  churches  or  chapels  banns  cannot  be  legally  pub- 
lished nor  marriages  by  law  be  solemnized,  and  it  is  expe- 
dient to  remove  all  doubt  arising  from  the  circumstances 
aforesaid  touching  the  publications  of  such  banns  and  the 
validity  of  such  marriages :  be  it  therefore  enacted,  that 
all  banns  already  published  and  all  marriages  already 
solemnized  in  such  churches  and  chapels  as  aforesaid  shall 
not  hereafter  be  questioned  on  account  of  the  said  banns 
having  been  published  or  the  said  marriages  solemnized 
in  a  church  or  chapel  not  legally  authorized  for  the  pub- 
lication of  banns  and  solemnization  of  marriages,  and  the 
minister  or  ministers  who  solemnized  the  Bame  shall  not 
be  liable  to  any  ecclesiastical  censures  or  to  any  proceed- 
ings or  penalties  by  reason  thereof,  provided  he  or  they  be 
rightly  ordained ;  and  the  registers  of  all  marriages  so 
solemnized  as  aforesaid,  or  copies  of  such  registers,  shall 
be  received  in  all  courts  of  law  and  equity  as  evidence 
of  such  marriages  respectively :    provided   always,   that 
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nothing  herein  contained  shall  extend  or  be  construed  to 
extend  to  authorize  the  publication  of  banns  or  solemnisa- 
tion of  marriages  in  any  of  such  churches  or  chapels,  or 
in  the  said  church  or  chapel  called  Trinity  Church, 
Kainow,  hereafter." 
When  void  A  marriage,  so  far  as  the  church  is  concerned,  is  absc- 

onder statute.  ]uteiv  voi<j  by  4  Geo.  4,  c.  76,  s.  22.  "  If  any  person  shall 
Marriage  to  be  knowingly  an^  wilfully  intermarry  in  any  other  place  than 

void  wiicrfi  i     i 

persons  wil-  <*  church,  or  such  public  chapel  wherein  banns  may  be  law- 
fully marry  in  fully  published,  unless  by  special  licence  as  aforesaid,  or 
*han°it  chSrdT  slia^  kn^ngty  and  wilfully  intermarry  without  due  pubU-  j 

&c  or  without'  cation  of  banns,  or  licence  from  a  person  or  persons  having 
banns  or  U-  authority  to  grant  the  same,  first  had  and  obtained,  or 
cence.  shM  knowingly  and  wilfully  consent  to  or  acquiesce  in  the 

solemnization  of  such  marriage  by  any  person  not  being 

in  holy  orders,  the  marriages  of  such  persons  shall  be  nnll  , 

and  void  to  all  intents  and  purposes  whatsoever"  (*).  ,' 

And,  so  far  as  the  law  of  the  state  apart  from  the  church         j 

is  concerned,  the  statute  6  &  7  Will.  4,  c.  85,  enacts,  by         \ 

Marriages  void  sect.  42,  "  That  if  any  persons  shall  knowingly  and  wif-         j 

lemnfzed  with    {u^  intermarry  after  the  said  first  day  of  March  under 

the  knowledge   tne  provisions  of  this  act  in  any  place  other  than  the  church,         | 

of  both  parties,  chapel,  registered  building,  or  office  or  other  place  speci-         { 

fied  in  the  notice  and  certificate  as  aforesaid,  or  without  j 
due  notice  to  the  superintendent  registrar,  or  without  cer-  . 
tificate  of  notice  duly  issued,  or  without  licence,  in  case  a 
licence  is  necessary  under  this  act,  or  in  the  absence  of  »  j 
registrar  or  superintendent  registrar  where  the  presence  j 
of  a  registrar  or  superintendent  registrar  is  necessary 
under  this  act,  the  marriage  of  such  persons,  except  in 
any  case  hereinafter  excepted,  shall  be  null  and  void:  pro- 
vided always,  that  nothing  herein  contained  shall  extend 
to  annul  any  marriage  legally  solemnized  according  to  the 
provisions  of  4  Geo.  4,  c.  76." 

According  to  both  statutes  both  parties  to  the  marriage 
must  knowingly  and  wilfully  intermarry  in  defiance  of 
these  provisions. 
Holmes y.Sini-      It  has  been  ruled,  that  "the  due  notice"  required  by 
mum*  f.  q.         the  Registration  Acts  for  the  validity  of  a  marriage  before 
0  me8t  a  registrar,  is  a  notice  conforming  to  the  formalities  pro- 

vided by  the  6  &  7  Will.  4,  c.  85,  and  the  words  "  Arte 
notice"  will  be  satisfied,  though  the  contents  of  the  notice 
in  respect  of  christian  names  and  residences  of  the  parties, 
or  other  details,  are  not  accurate. 

(a)  Vide  ante,  Section  5,  as  to      banns  in  a  false  name  to  be  pub- 
invalidity    of    marriage    where      lished. 
both    parties    knowingly    cause 
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There  is  no  analogy  between  a  marriage  by  banns  and 
a  marriage  by  notice  before  the  registrar.  The  decisions 
as  to  what  constitutes  undue  publication  of  banns,  under 
the  4  Geo.  4,  c.  76,  are  not  therefore  applicable  to  a  ques- 
tion of  what  constitutes  undue  notice  under  the  Registra- 
tion Acts.  It  seems  to  be  doubtful,  whether  undue  publi- 
cation of  banns  would  invalidate  a  marriage,  if,  at  the 
time  when  it  was  celebrated,  there  was  no  person  in  exist- 
ence who  had  a  legal  right  to  assent  to  or  dissent  from  its 
celebration. 

In  the  case  in  which  these  principles  were  laid  down,  Judgment  of 
The  Judge  Ordinary  said,  "  This  is  a  suit  to  annul  a  q^^S* 
marriage  between  two  parties,  one  of  whom  was  a  minor.     iaamrym 
The  marriage  took  place  at  the  registrar's  office  in,  Oxford 
on  the  19th  of  November,  1866,  and  the  ground  of  nullity 
alleged  is,  that  the  parties  wilfully  intermarried  without 
'  due  notice'  having  been  given  to  the  proper  officer.     A 
notice,  regular  in  point  of  time,  form,  and  other  legal 
requirements,  was,  in  fact,  given,  but  this  notice  is  argued 
not  to  have  been  a  'due  notice,'  because  the  names  of 
the  parties  were  not  truly  stated  in  full,  and  the  statements 
as  to  age  and  residence  were  not  true. 

"  No  case  has  hitherto  been  decided  on  this  subject,  but 
it  was  contended  that  the  cases  of  marriage  by  banns  were 
analogous,  and  that  the  decisions  in  those  cases,  as  to  what 
constituted  a  '  due  publication'  of  banns,  ought  to  guide 
the  courts  in  determining  what  was  a  '  due  notice'  to  the 
registrar.  For  the  reasons  I  am  about  to  give,  I  have 
come  to  a  contrary  conclusion. 

"  For  the  right  understanding  of  the  subject  it  is  neces- 
sary to  review  the  successive  statutory  provisions  upon 
marriage  by  banns,  and  those  also  by  which  marriage  at 
the  registrar's  office  has  been  created  and  regulated. 

"  By  the  statute  26  Geo.  2,  c.  33,  all  marriages  by  banns, 
if  had  without '  due  publication  of  banns,'  were  absolutely 
void.  The  courts  construed  this  provision  with  great 
severity,  holding  that,  independently  of  any  fraudulent 
intention,  the  names  published  must  be  the  true  and  full 
christian  and  surnames,  or,  at  any  rate,  so  nearly  so  as  to 
render  recognition  easy.  Upon  this  statute  it  was  that 
the  numerous  decisions  of  Lord  Stowell  referred  to  in  the 
argument  took  place. 

"  The  statute  of  4  Geo.  4,  c.  76,  mitigated  the  rigour 
of  the  previous  provisions.  It  enacted  that  these  marriages 
should  only  be  void  if  the  parties  '  knowingly  and  wilfully 
intermarried'  without  *  due  publication.'  It  thus  became 
necessary  that  both  parties  should  be  guilty  of  a  wilful 
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mont  f.  c 
Holme*. 

Judgment  of 
the  Judge 
Ordinal/. 


Holmes  y.Sim-  neglect  to  have  the  true  names  put  forward.  This  statute 
further  provided  that  after  the  marriage  had  once  been 
celebrated,  no  question  should  be  raised,  as  to  whether  the 
residence  of  the  parties  had  been  truly  stated. 

"  The  next  statute,  the  6  &  7  Will.  4,  c  85,  first  intro- 
duced the  system  of  marrying  before  a  registrar.  It  did 
not  alter  the  above  provisions  as  to  marriage  by  banns. 
It  provided  that  a  previous  notice  should  be  given  by  the 
person  about  to  marry  to  the  registrar;  and  that  such 
notice  should  be  full,  giving  the  names,  condition,  and 
residence  of  the  parties.  The  notice,  when  given,  was  to 
be  entered  in  a  book  accessible  to  the  public.  Further, 
the  notice  was  to  be  read  three  successive  weeks  at  the 
board  of  guardians.  And  then  the  statute  went  on  to 
say,  that  if  persons  wilfully  intermarried  without  'due 
notice,'  &c,  the  marriage  should  be  void.  In  these  pro- 
visions it  is  easy  to  recognize  an  intended  analogy  to  the 
method  of  proceeding  by  banns.  And  if  these  provisions 
had  remained  unchanged,  there  would  be  strong  ground 
to  contend  that  the  courts  ought  to  construe  the  word 
*  due,'  in  relation  to  the  required  '  notice,'  in  conformity 
with  the  decisions  upon  the  meaning  of  that  word  when 
applied  to  the  publication  of  banns. 

"  But  a  subsequent  statute  has  made  a  great,  and,  as  it 
appears  to  me,  an  all-important  change  in  the  method  of 
proceeding  to  marriage  before  the  registrar.  The  19  &  20 
Vict.  c.  119,  has  done  away  with  the  system  (probably 
found  useless)  of  reading  the  notice  to  the  board  of  guar- 
dians, and  in  place  of  all  such  and  similar  contrivances  for 
giving  to  parents  a  warning  of  the  projected  marriages 
of  their  minor  children,  it  has  provided  (under  the  pains 
and  penalties  of  perjury),  that  the  party  giving  the  notice 
should  swear  that  he  or  she  actually  had  the  required  con- 
sent. In  this  provision  the  legislature  in  fact  assimilated 
marriages  by  notice  to  marriages  by  licence.  For  through- 
out the  period  embraced  by  all  the  foregoing  statutes,' 
marriages  by  licence  of  the  ecclesiastical  authorities  had 
been  permitted ;  and  to  obtain  such  licences  it  was  always 
necessary,  in  the  case  of  minors,  to  swear  that  the  consent 
of  the  parents  had  been  obtained.  In  conformity  with 
this  system,  the  act  of  Will.  4  empowered  the  registrar  to 
grant  similar  licences  upon  a  like  oath  of  actual  consent. 

"  Having  thus  provided  for  the9  consent  of  parents  under 
the  penalties  of  perjury,  both  the  statutes,  that  of  Will.  4, 
and  that  of  Victoria,  have  distinctly  enacted  that  after  the 
celebration  of  the  marriage  no  proof  should  be  allowed  of 
the  absence  of  such  consent.     In  respect,  therefore,  of  the 
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consent  of  parents,  I  conceive  that  any  analogy  which 
existed  between  marriages  by  banns  and  marriages  by 
notice  to  the  registrar  has  been  effaced — the  attempt  at 
securing  that  consent  in  marriages  of  the  latter  class  by 
publicity  relinquished — and  the  procurement  of  actual  con- 
sent substituted  in  the  same  manner  as  had  always  been 
used  in  marriages  by  licence.  There  is  no  reason,  there- 
fore, why  those  decisions  which  have  hitherto  only  been 
applied  to  marriages  by  banns,  and  which  have  their 
foundation  in  the  necessity  for  securing  that  publicity 
through  which  it  is  the  object  of  banns  to  reach  the 
parents'  consent,  should  be  applied  to  marriages  in  which 
that  consent  is  otherwise  attained  and  secured.  Cessante 
ratione  cessat  et  lex.-  I  think,  therefore,  that  the  '  due 
notice'  required  by  the  statute  for  the  validity  of  a  mar- 
riage such  as  that  now  in  question,  is  a  notice  conforming 
to  the  formalities  by  the  statute  provided,  and  that  the 
words  '  due  notice'  will  be  satisfied  though  the  contents  of 
the  notice  in  respect  of  christian  name  or  residence  or 
other  details  are  not  strictly  true  or  accurate. 

"  Whether  a  notice  in  a  wholly  false  name  (which  must 
be  done  fraudulently)  could  be  properly  held  a  notice  at 
all,  may  possibly  still  be  a  question"  (t). 

The  necessity  of  procuring  an  act  of  parliament  for  a  Divorce, 
divorce  in  each  separate  case  proved  that  the  common  law 
of  England  till  very  recently  did  not  allow  married  persons 
to  be  divorced,  but  treated  the  marriage  bond  as  indis- 
soluble. A  separation  a  mensd  et  thoro  was  granted  for 
certain  causes  by  the  ecclesiastical  courts.  But  by  Can.  Canons  of 
107  of  1603,  "  In  all  sentences  pronounced  only  for  divorce  1G03* 
and  separation  a  thoro  et  mensd,  there  shall  be  a  caution 
and  restraint  inserted  in  the  act  of  the  said  sentence  that 
the  parties  so  separated  shall  live  chastely  and  continently; 
neither  shall  they,  during  each  other's  life,  contract  matri- 
mony with  other  person.  And  for  the  better  observation 
of  this  last  clause,  the  said  sentences  of  divorce  shall  not 
be  pronounced  until  the  party  or  parties  requiring  the 
same  have  given  good  and  sufficient  caution  and  security 
into  the  court,  that  they  will  not  in  any  way  break  or 
transgress  the  said  restraint  or  prohibition." 

And  by  Can.  108,  "  If  any  judge,  giving  sentence  of 
divorce  or  separation,  shall  not  fully  keep  and  observe  the 
premisses,  he  shall  be,  by  the  archbishop  of  the  province 
or  by  the  bishop  of  the  diocese,  suspended  from  uie  exer- 

(/)  Holmes  v.  Simmons  f.  c.  Holmes  (1868),  1  L.  R.,  Pr.  &  Div. 
523. 
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cise  of  his  office  for  the  space  of  a  whole  year;  and  the 
sentence  of  separation  so  given,  contrary  to  the  form  afore- 
said, shall  be  held  void  to  all  intents  and  purposes  of  the 
law,  as  if  it  had  not  at  all  been  given  or  pronounced." 

About  a  century  and  a  half  after  the  Reformation  a 
practice  crept  in  of  set-ting  aside  the  law  and  of  allowing 
the  marriage  bond  to  be  dissolved,  causa  adulterii,  by  a 
separate  act  of  parliament  in  each  particular  case.  This 
practice  has  been  well  characterized  by  Sir  J.  Mackintosh. 
He  calls  it "  a  rude  and  most  inconvenient  expedient, which 
"  subjects  proceedings  which  ought  to  be  judicial  to  the 
"  temper  of  numerous  and  open  assemblies,  while,  by  its 
"  expense,  it  excludes  the  vast  majority  of  men  from  the 
"  relief  which,  by  long  usage,  it  may  be  considered  as  per- 
"  manently  holding  out  to  suitors  who  are  not  themselves 
"  uncommonly  faulty  (u).  It  must  be  admitted,  that  the 
"  intrinsic  difficulties  of  the  subject  are  exceedingly  great 
"  The  dangerous  extremes  are,  absolute  and  universal  in- 
"  dissolubility,  which  has  been  found  to  be  productive  of 
a  general  connivance  at  infidelity,  and  consequently  of  a 
general  dissolution  of  manners  on  the  one  hand,  and  on 
"  the  other,  of  a  considerable  facility  of  divorce  in  cases 
"  very  difficult  to  be  defined — a  practice,  to  say  nothing 
"  of  other  evil  consequences,  which  would  be  at  variance 
"  with  the  institution  of  marriage, — intended  chiefly  to 
"  protect  children  from  the  inconstancy  of  parents,  and 
"  next  to  guard  women  against  the  inconstancy  of  hus- 
"  bands,  who,  if  divorce  were  procurable  for  any  but 
"  clearly  defined  and  most  satisfactorily  proved  fec& 
"  would  be  enabled,  as  soon  as  they  were  tired  of  then* 
"  wives,  to  make  the  situation  of  the  helpless  female  so 
"  uneasy,  that  they  must  consent  to  divorce.  To  nttke 
"  the  dissolution  of  marriage  in  the  proper  case  alike 
"  accessible  to  all,  is  one  of  the  objects  to  which,  in  ff^ 


<< 


t( 


(u)  "  Other  legislators  (says 
Mr.  Burke)  knowing  that  mar- 
riage is  the  origin  of  all  rela- 
tions, and  consequently  the  first 
element  of  all  duties,  have  en- 
deavoured by  every  act  to  make 
it  sacred.  The  Christian  reli- 
gion, by  confining  it  to  the  pairs, 
and  by  rendering  it  indissoluble, 
has  by  these  two  things  done 
more  towards  the  peace,  happi- 
ness, settlement,  and  civilization 
of  the  world  than  by  any  other 


part  in  this  whole  scheme  oli- 
vine wisdom." — Letters  onaRti- 
Peace,  v.  viii.  p.  174.  #  . 
See  Hume's  remarks  in  w$ 
Essay  on  Polygamy  and  I*' 
vorces  ;— those'  of  Paley  on  the 
latter  subject  (Moral  and  Pol 
PhiLbk.iii.ptiii.  ch.vu);-«J 
the  observations  of  Lord  Stoweli 
in  Evans  v.  Evans,  1  Consist.  1SW? 
see  also  Sess.  24,  Can.  7, 8,  of  the 
Council  of  Trent. 
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cities,  and  in  highly  civilized  countries,  it  is  hardest  to 

point  out  a  safe  road  "(a:). 

In  the  year  1857  the  statute  20  &  21  Vict  c.  85,  con-  Divorce  by 
ferred,  for  the  first  time,  upon  a  court  of  justice  a  juris-  20  &  21  vict. 
diction  to  grant  divorces  a,  vinculo  matrimonii.    The  same  c* 
statute  took  away  from  the  ecclesiastical  tribunals  all 
civil  (y)  jurisdiction  over  the  subject  of  marriage  and  its 
incidents. 

The  legislature  provided  in  a  very  singular  manner  for  Provision  for 
the  case  of  a  clergyman  conscientiously  refusing  to  marry  clergyman 
a  person  whose  former  marriage  had  been  dissolved  by  marry!8 
reason  of  his  or  her  adultery. 

The  sections  of  the  statute  are  as  follows : — 

Sect.  57.  "  When  the  time  limited  for  appealing  against 
any  decree  dissolving  a  marriage  shall  have  expired,  and 
no  appeal  shall  have  been  presented  against  such  decree, 
or  when  any  such  appeal  shall  have  been  dismissed,  or 
when  in  the  result  </any  appeal  any  marriage  shall  be 
declared  to  be  dissolved,  but  not  sooner,  it  shall  be  lawful 
for  the  respective  parties  thereto  to  marry  again,  as  if  the 
prior  marriage  had  been  dissolved  by  death :  provided 
always,  that  no  clergyman  in  holy  orders  of  the  united 
Church  of  England  and  Ireland  shall  be  compelled  to 
solemnize  the  marriage  of  any  person  whose  former  mar- 
riage may  have  been  dissolved  on  the  ground  of  his  or  her 
adultery,  or  shall  be  liable  to  any  suit,  penalty,  or  censure 
for  solemnizing  or  refusing  to  solemnize  the  marriage  of 
any  such  person." 

Sect.  58.  "  Provided  always,  that  when  any  minister 
of  any  church  or  chapel  of  the  united  Church  of  England 
and  Ireland  shall  refuse  to  perform  such  marriage  service 
between  any  persons  who  but  for  such  refusal  would  be 
entitled  to  have  the  same  service  performed  in  such  church 
or  chapel,  such  minister  shall  permit  any  other  minister 
in  holy  orders  of  the  said  united  church,  entitled  to  offi- 
ciate within  the  diocese  in  which  such  church  or  chapel  is 
situate,  to  perform  such  marriage  service  in  such  church 
or  chapel/' 

It  has  been  ruled  that  where,  after  a  decree  of  dissolu-  Time  before 
tion  of  marriage,  one  of  the  parties  to  such  marriage  was  new  n**™"**^- 
married  in  fact  within  the  time  limited  by  20  &  21  Vict 
c.  85,  s.  57,  and  during  the  lifetime  of  the  other  party  to 

Or)  Mackintosh's    History   of  198, 199;  1  Moo.  P.  C.  353;  and 

England,  vol.  ii.  p.  274.  Upton  v.  Davits  and  Weever,  1 

(y)  As  to  criminal  jurisdiction,  Curteis,87;  supra,  pp.  738—742. 
see  Ray  v.  Shencool,  1  Curteis, 
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the  marriage,  the  latter  de  facto  marriage  was  null  and 
void  in  law  (r). 


Sect.  10. — Statutes  as  to  the  Celebration  of  Marriage. 

The  following  is  believed  to  be  a  correct  list  of  the 
statutes  now  in  force  for — (A.)  regulating  the  celebration 
of  marriage — (B.)  confirming  marriages  which  through 
some  defect  in  the  celebration  might  be  void. 

(A.) 

4  Geo.  4,  c.  76     .     .    General  Act. 

5  Geo.  4,  c.  32     •     .    Churches  under  Repair. 

6  &  7  Will.  4,  c.  75  .1  ,r     .  _  ,   <.       ^     .  .  . 
1  Vet.  c  22                I  ^arnf^8e  before  Registrar  or  in 

3  &  4  Vict  c.  72 !     !(      Registered  BuUding. 

7  &  8  Vict  c.  56 .     .    District  Churches  (a). 

9&10VuA872    ;}Irelan(L 

12  &  13  Vict  c.  68  .    Foreign    Countries.      Consular 

Marriages. 
14  &  15  Vict.  c.  40  .    India. 

19  &  20  Vict.  c.  96  .    Scotland. 

20  Vict.  c.  19  .     .     .    Extra-Parochial  Places. 
23  Vict.  c.  18  .     .     .    Quakers. 

c.  24  .     .     .  Extra-Parochial  Places. 

23  &  24  Vict  c.  86  .  Ionian  Islands. 

28  &  29  Vict.  c.  64  .  Colonies. 

31  &  32  Vict  c.  61  .  Foreign  Countries. 

33  &  34  Vict.  c.  110 .  Ireland. 

35  Vict.  c.  10  .     .     .  Quakers. 


21  Geo.  3,  c.  53  . 

44  Geo.  3,  c.  77  . 
48  Geo.  3,  c.  127. 

58  Geo.  3,  c.  84  . 

3  Geo.  4,  c.  75  . 

4  Geo.  4,  c.  5  .  . 

c.  91  . 

5  Geo.  4,  c.  68  . 

6  Geo.  4,  c.  92  . 


(B.) 
Certain  Public  Chapels. 


India. 

}  Marriages  under  Licences  issued 
without  Consent  of  Parents,  &c 
Foreign  Countries. 
Newfoundland. 

Churches  and  Chapels  built  since 
26  Geo.  2,  c.  33. 

(z)  Chichester  v.  Mure  (f.  c.  provisions  in  the  several  Church 

Chichester)  (1863),   3  Swab.   &  Building  and  New  Parishes  Acts 

Trist.  Rep.  223.  as  to  marriages.    Vide  supra,  pp- 

(a)  This  is  besides  the  various  767 — 773. 
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11  Geo.  4&  1  Will.  4, 1  Temporary  Churches  and  certain 
c.  18 '      Chapels. 

3  &  4  Will.  4,  c.  45  .    Hamburgh. 
6  &  7  Will.  4,  c.  24  .    Wandsworth. 

c.  92  .    St.  Clement,  Oxford. 
5&6  Vict.  c.  113     ,|,    ,     , 
6&7Victc.39.     .}Irdand- 
10  &  11  Vict.  c.  58  .    Quakers  and  Jews. 

12  &  13  Vict.  c.  68  .    Foreign  Countries. 

c.  79  .    New  Zealand. 

13  &  14  Vict.  c.  38  .    Upton  cum  Chalvey. 

14  &  15  Vict.  c.  97  .    Churches  and  Chapels  not  licensed. 

16  &  17  Vict.  c.  122  .    Trinity  Church,  Hulme. 

17  &  18  Vict  c.  88  .    Mexico. 

18  &  19  Vict.  c.  66  .    Christ  Church,  Todmorden. 

c.  81  .  Certain  Registered  Buildings. 

19  &  20  Vict.  c.  70  .  Coatham  Church. 

20  &  21  Vict.  c.  29  .  Christ  Church,  West  Hartlepool. 

21  &  22  Vict.  c.  46  .  Moscow.     Tahiti.     Ningpo. 

22  Vict.  c.  24  .     .     .  St.  James,  Baldersby.    Topcliffe. 

22  &  23  Vict.  c.  64  .    Lisbon. 

23  Vict.  c.  1    .     .     .St.  Mary,  Rydal. 

24  Vict.  c.  16  .     .     .    Trinity    Church,    Rainow;     and 

Chapels  not  licensed. 

27  &  28  Vict.  c.  77  .    Ionian  Islands. 

28  &  29  Vict.  c.  81  .    St.  James,  Eastbury. 

30  &  31  Vict.  c.  2     .    Odessa. 

c.  93  .    Morro  Velho. 

31  &  32  Vict  c.  23  .    Frampton  Mansel. 

c.  61  .    China. 

c.  113.    St  James,  Hagley.     Blakedown. 

32  &  33  Vict.  c.  30  .    Park  Gate  Chapel. 
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Ir  i  r^Eiii^s.— 1  *:t  ile  vLtrr  -:t  tie  Annotated  Rok'4 
Cclzi*  a    F*ri.-rr.  tiikt  ti*   str^ioe  !r  tie  cLanrbzi  ^ 

-  :c    .iir  :^^>  fr.cr  tie  :i«i  Erurtisi  services  to  tiie  !**• 

-  la  LJ-*?  tie  iz«:r.»r!L-  r^Le  w-*s  rviiiz-eL  trie  'qi^e  <*■* 

-  was  su~:i>t:Tr>_d>  ?*.r  tie  o>r  ot  the  churclu  *£•-!  &*  *f 

-  .ij^s*  At  tit*  .vr^"is.^-»  .-{  ^l^  service  **»  sobsQ- 

-  tritei  5;r  tioi  ar  tie  rc»I    f"  tie  eld  one.     Id  !■>>-  ®? 

-  rrese-tt  title  was  *!•  reel.  a^d.  •  tie  r~.ace  where  the  take 

-  sca^Orti*  put  tr^cea*!  ;c  tie  •q-tire  door/     It*  1661.  the 

-  rw;  rtfa.-ris  =>:w  is  :ise  w^r*  substituted  tor  the  12  is*. 

-  tie  sewed  :t  tied  fce::^  ai  led  to  tie  121st  by  B:sh*P 

-  CoisLi,  but  tie  Kr?ta  ^tcr^raris  inserted  instead  ot  it- 
-  Altioc^h  tie  chur*r:rg  service  d-^es  no*  *T\?*  £ 

*•  tie  azciezs  sacra^entaries.  very  anient  eSces  lur  tw 
**  j-urw«e  are  to  r*  f:cz.«i  in  tie  rituals  of  the  Western 

-  and  Eastern  Churches,  which  are  given  in  the  pag^ 
**  cf  Marteae  and  Goat." 

Accopiirg  to  the  riric  tetore  the  ot&ce  far  thecbuiw 
in^  of  women,  —  tie  woean  at  the  usual  time  after  ner 
dtrliverr  shall  come  into  the  church  deeentlv  aprareDeu, 
and  there  shall  kneel  down  in  seme  convenient  place. » 
Lath  t^en  accustomed,  or  as  the  ordinary  shall  direct. 

/Xwa/.jr  cz  rjr*/.Vt//  —  In  the  reign  of  King  J^f5 
the  First  an  order  was  made  by  the  chancellor  of  ^orW1°* 
that  every  woman  who  came  to  be  churched  should  come 
covered  with  a  white  veil :  a  woman  refusing  to  contort* 
was  excommunicated  for  contempt,  and  prayed  a  prohibi- 
tion, alleging,  that  such  order  was  not  warranted  by  any 
custom  or  canon  of  the  Church  of  England.  The  juu<r?» 
desired  the  opinion  of  the  Archbishop  of  Canterbury, 
convened  divers  bishops  to  consult  thereupon ;  awl  tnev 
certifving  that  it  was  the  ancient  usage  of  the  Church  <* 
England  for  women  who  came  to  be  churched  to  &#& 
veiled,  a  prohibition  was  denied  ( a  \ 

J3y  the  rubric  at  the  end  of  the  office  for  churching 

(a)  Palm.  286. 
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of  women,  "  the  woman  that  cometh  to  give  her  thanks 
must  offer  accustomed  offerings  (b) ;  and  if  there  be  a 
communion,  it  is  convenient  that  she  receive  the  holy 
communion." 

Accustomed  Offerings  J\ — In  the  second  year  of  Geo.  II.  Offerings, 
happened  the  case  of  Nay  lor  v.  Scott.  A  libel  was  given 
in  the  Consistory  Court  of  York,  founded  upon  a  custom, 
that  every  one  keeping  house,  and  having  children  in 
the  parish,  should  pay  \0d.  a  child  to  the  parson,  at  the 
time  the  wife  is  or  ought  to  be  churched.  The  counsel 
apprehended  it  to  be  an  unreasonable  custom  that  the 
parson  should  have  money  for  doing  of  nothing,  and  so 
moved  for  a  prohibition ;  for  they  said  the  proper  way 
was,  if  the  wife  would  not  be  churched  at  the  proper  time, 
to  force  her  to  it  by  ecclesiastical  censures.  Afterwards 
the  custom  being  denied,  the  same  was  tried  on  a  prohibi- 
tion, and  a  verdict  given  for  the  custom.  Then  it  was 
moved  in  arrest  of  judgment;  I,  That  the  custom  is  un- 
reasonable in  itself ;  and  2,  That  it  is  uncertainly  set 
forth.  To  the  first  it  was  answered,  that  religion  requires 
a  woman  should  return  thanks  to  God  in  a  public  manner 
for  so  great  a  deliverance ;  and  therefore  it  is  but  fit  that 
he  who  assists  her  in  such  office  should  have  some  requital 
To  the  second  it  was  said,  that  there  are  other  cases  where 
the  temporal  courts  allow  the  ecclesiastical  courts  to  set 
forth  matters  equally  uncertain  as  in  the  present  case, 
even  upon  libels  on  customs,  and  have  not  granted  prohi- 
bitions; as  where  a  libel  was  upon  a  custom,  that  the 
farmers  of  such  a  farm  have  always  laid  out  8s.  or  there- 
abouts for  cakes  and  ale  in  the  perambulation,  and  yet 
held  to  be  sufficiently  set  forth ;  and  besides,  it  was  said 
if  the  court  was  in  doubt,  whether  the  proceedings  in  the 
courts  below  were  usually  in  so  uncertain  a  manner,  the 
proper  method  would  be  to  write  to  them  to  certify  how 
their  proceedings  are  there ;  to  this  purpose  was  cited  the 
(aforesaid)  case,  where  a  libel  was  for  a  woman  not  coming 
to  b$  churched  in  a  veil,  whereupon  a  prohibition  being 
moved  for,  the  court  wrote  to  the  archbishop  to  certify 
how  the  canons  in  that  case  were,  and  he  certified  the 
canon  to  require  it.  It  was  observed  further,  that  though 
indeed  the  woman's  fitness  to  be  churched  is  unknown  to 
the  temporal  courts,  yet  to  the  ecclesiastical  courts  it  is 
well  known,  and  therefore  they  might  well  have  proceeded 

(b)   "  A   due    to    the   priest  chrisom  was  formerly  included/1 

offered  on  the  altar.    So  Bishop  (Blunt,    Ann.    Book    of    Com- 

Andrewes  interprets  it ;  and  so  mon  Prayer,  u  The  Churching  of 

Hooker,    V.,    Uxiv.    4.     The  Women/') 
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upon  it  below.     The  canon  law  says,  that  a  month  is  a 
reasonable  time  for  women's  coming  to  he  churched  after 
their  deliverance,  unless  in  case  of  great  weakness ;  and 
that  standard  is  the  proper  one  to  regulate  this  custom  by ; 
and  therefore  the  court  below  ought  to  be  allowed  to  go 
on  in  their  proceedings.     But  by  the  court :  We  are  not 
to  consider  the  methods  by  which  this  fee  may  be  ascer- 
tained, but  only  that  it  is  not  certain  as  it  stands  upon  the 
libel ;  and  therefore  upon  the  libel  we  ought  not  to  suffer 
them  to  proceed.     And  they  said  the  proper  method  in 
this  case  would  have  been,  for  the  plaintiff  to  set  forth  in 
the  libel  the  proper  time  when  women  are  usually  fit  to  be 
churched,  and  then  to  have  averred  that  the  defendant's 
wife  was  not  churched  within  that  time.     And  upon  the 
whole  matter  judgment  was  arrested  (c). 

In  the  records  of  the  ecclesiastical  courts  are  to  be 
found  several  instances  of  presentations  at  visitations  of 
clergymen  for  refusing  to  church  women  who  did  not  wear 
veils  or  kerchiefs  when  they  came  to  make  their  thanks- 
givings, and  also  of  women  for  coming  without  them  (</). 
Veils  appear  to  have  been  commonly  used  in  the  latter 
part  of  the  seventeenth  century. 

The  service  for  the  churching  of  women  was  formerly 
not  used  for  unmarried  women  until  they  had  done 
penance.  In  1571,  Archbishop  Grindal  issued  an  injunc- 
tion, "  That  they  should  not  church  any  unmarried  woman 
"  which  had  been  gotten  with  child  out  of  lawful  matri- 
mony :  except  it  were  upon  some  Sunday  or  holyday :  and 
except  either  she  before  child-bed  had  done  penanoe  or 
at  her  churching  did  acknowledge  her  fault  before  the 
"  congregation/' 

The  last  rubric  in  this  service  enjoins  that  "  The 
"  woman  who  cometh  to  give  her  thanks  must  offer  accua- 
"  tomed  offerings :  and  if  there  be  a  communion,  it  is 
"  convenient  that  she  receive  the  holy  communion.'9 

It  has  been  well  observed  by  a  recent  very  learned 
writer  on  our  liturgical  services,  that  "  As  the  churching 
"  service  is  a  restoration  of  the  woman  to  the  privileges 
"  of  the  Lord's  House,  it  is  clear  that  it  should  be  said  at 
"  the  beginning  of,  that  is  before,  any  service  at  which 
"  she  is  to  be  present  for  the  first  time  after  her  recovery. 
"  If  she  is  to  communicate,  a  convenient  time  would  be 
"  immediately  before  the  Lord's  Prayer  and  collect  for 
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(c)  Ld.    Raymond,    1558;    1 
Barnadiston's  Kep.  159. 

(d)  Archdeacon  Hale's  Prece- 


dents, pp.  237, 259 ;  Blunt,  Ann. 
Book  of  Common  Prayer,  "  The 
Churching  of  Women," 
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"  purity,  supposing  she  has  not  been  present  at  litany 
"  and  mattins ;  and  such  a  use  of  this  serviee  would  doubt- 
"  less  be  nearest  to  the  intention  of  the  church  in  every 
"  way. 

"  Bishop  Sparrow  says,  that  this  time  was  mentioned 
«  in  visitation  articles ;  and  Bishop  Wren's  directions  ex- 
"  pressly  enjoin  it,  adding,  that  if  there  is  a  marriage, 
"  the  churching  is  to  come  immediately  next  to  the  com- 
"  munion  service,  after  the  conclusion  of  that  for  the 
"  marriage.  In  Bishop  Cosin's  revised  Book  he  began 
"  this  rubric,  'the  priest  here  goeth  to  the  communion 
w  service.'  This  rule  about  holy  communion  clearly  ex- 
"  eludes  impenitent  unmarried  women  from  '  churching.' 
"  Convenient  is  a  word  that  meant  '  fitting,'  more  dis- 
"  tinctly  in  former  days  than  now"  («). 

(e)  Blunt,  Annotated  Book  of  Common  Prayer,  "  The  Churching 
of  Women." 
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A<  to  ti:e  st^cEaI  cocSessoo  of  his  sins  which  the  ac* 

cm  is  to  l«  moTed  to  make  in  certain  cases,  &*  ^ 

cLar-:er  c-o  ConV«si?n '  a  u 
C-jc:T=^i^  of       Bv  a  o:»nsdtuti« -n  of  Archbishop  Peccham,  the  &**' 
***  *sck-  ment  of  the  eucharist  shall  be  carried  with  due  r^0^11^ 

to  the  sick,  the  priest  having  on  at  least  a  surpli**  ^ 

(a)  Page  tEJd.  smpra. 
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stole,  with  a  light  carried  before  him  in  a  lantern  with  a 
bell,  that  the  people  may  be  excited  with  due  reverence, 
who  by  the  minister's  discretion  shall  be  taught  to  pro* 
strate  themselves,  or  at  least  to  make  humble  adoration 
wheresoever  the  King  of  Glory  shall  happen  to  be  carried 
under  the  cover  of  bread  (b). 

.  But  by  the  rubric  of  the  Prayer  Book  of  2  Edw.  6,  it 
was  ordered  that  there  shall  be  no  elevation  of  the  host,  or 
showing  the  sacrament  to  the  people. 

By  the  present  rubric  before  the  office  of  the  communion 
of  the  sick  it  is  ordered  as  follows :  "  Forasmuch  as  all 
mortal  men  be  subject  to  many  sudden  perils,  diseases, 
and  sicknesses,  and  ever  uncertain  what  time  they  shall 
depart  out  of  this  life,  therefore  to  the  intent  they  may  be 
always  in  readiness  to  die  whensoever  it  shall  please  Al- 
mighty God  to  call  them,  curates  shall  diligently  from 
time  to  time  (but  especially  in  the  time  of  pestilence  or 
other  infectious  sickness)  exhort  their  parishioners  to  the 
often  receiving  of  the  holy  communion  of  the  body  and 
blood  of  our  Saviour  Christ,  when  it  shall  be  publicly  ad- 
ministered in  the  church ;  that  so  doing  they  may,  in  case 
of  sudden  visitation,  have  the  less  cause  to  be  disquieted 
for  lack  of  the  same.  But  if  the  sick  person  be  not  able 
to  come  to  the  church,  and  yet  is  desirous  to  receive  the 
communion  in  his  house,  then  he  must  give  timely  notice  tx> 
the  curate,  signifying  also  how  many  there  are  to  communi- 
cate with  him  (which  shall  be  three  or  two  at  the  least); 
and  having  a  convenient  place  in  the  sick  man's  house, 
with  all  things  necessary  so  prepared  that  the  ourate  may 
reverently  minister,  he  shall  there  celebrate  the  holy  com-, 
munion. 

By  the  rubrios  at  the  end  of  the  service;  But  if  a  man, 
either  by  reason  of  extremity  of  sickness,  or  for  want  of 
warning  in  due  time  to  the  ourate,  or  for  lack  of  company 
to  receive  with  him,  or  by  any  other  just  impediment,  do 
not  receive  the  sacrament  of  Christ's  body  and  blood,  the 
curate  shall  instruot  him  that  if  he  do  truly  repent  him 
of  his  sins,  and  stedfastly  believe  that  Jesus  Christ  hath 
suffered  death  upon  the  cross  for  him,  and  shed  his  blood 
for  his  redemption,  earnestly  remembering  the  benefits  he 
hath  thereby,  and  giving  him  hearty  thanks  therefore,  he 
doth  eat  and  drink  the  body  and  blood  of  our  Saviour 
Christ  profitably  to  his  soul's  health,  although  he  do  not 
receive  the  sacrament  with  his  mouth. 

In  the  time  of  the  plague,  sweat,  or  other  such  like. 

(6)  Lind.  249. 
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CHAPTER  X. 
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BURIAL. 

Sect.  1. — Places  of  Burial. 

2. —  The  Acts  for  Cemeteries  and  Burial  Grounds. 

3. — Service  of  Burial. 

4. — Fees  on  Burial. 

5. — Mortuaries. 

6. — Protection  of  the  Dead. 

7.— Monuments  of  the  Dead. 

8. — Prayers  for  the  Dead. 


Sect.  1. — Places  of  Burial. 

All  civilized  nations  (a)  have  set  apart  from  profane  uses  in  ancient 
the  burial  places  of  the  dead,  and  have  interred  them  with  &****• 
some  religious  rites. 

The  old  Romans  (b)  sometimes  showed  their  respect  for 
the  dead  by  burying  them  in  their  houses ;  but  the  law 
of  the  Twelve  Tables  prescribed  their  burial  without  the 
walls  of  the  city. 

Sometimes  they  burnt,  sometimes  they  buried  their 
dead  (c). 

The  primitive  Christians  (d),  looking  upon  their  bodies 
as  the  temples  of  the  Holy  Ghost,  rejected  this  heathen 
usage  of  burning,  and  buried  their  dead  with  special 
religious  ceremonies. 

According  to  the  general  canon  law  (*),  the  usual  place  Early  Chris- 
of  burial  is  the  church  or  churchyard  of  the  parish  in  t**11  P»ctfce. 
which  the  deceased  person  lived.     And  the  rites  to  be  ob- 
served are  those  which  obtain  in  that  parish  and  diocese. 

(a)  Miiller,  Lex.  des  Kirchen-  (d)  Origen,    lib.    viii.  contra 

rechts,  tit  Begrabnise;  Walter,  Celsum;  August.  1.  lf  de  Civ. 

VondemChristlicbenBegrabnisa.  Dei,  c.  13;  Tertull.  de  Anima, 

(6)  Virg.  JEn.  r.  64,  vi.  152;  c.  51 ;  cited  by  Miiller. 
Cic.  de  Leg.  ii.  22 ;  cited  by  Mul-  (e)  Greg.  iii.  28;  Sext.  iii.  12; 

ler.  Clem.  iii.  7 ;  Extrav.  Comm.  iii  6, 

(c)  Plinins,  Hist.  Nat  vii.  54;  de  Sepulturi*. 
Tacit  Ann.  ii.  7;  cited  by  Miiller. 
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Earljr  Chrw-      Exceptions  of  family  vaults  and  burial  places  have  been 

tUn  practice,     engrafted  on  this  rule. 

In  early  times  all  fees  for  burial  were  forbidden  as 
simoniacal ;  then  free  offerings  came  to  be  made,  and  in 
the  last  stage  custom  introduced  a  regular  fee. 

The  right  to  burial  was  founded  on  the  dead  man 
having  while  alive  been  a  member  of  the  Christian  com- 
munity ;  and  therefore  infideks,  unbelievers,  heretics  and 
their  abettors,  schismatics,  those  under  an  interdict,  and 
the  excommunicated,  were  denied  this  privilege. 

It  has  been  said,  that  the  usual  place  of  burial  was  the 
church  or  churchyard  of  the  dead.  But  the  practice  of 
burying  within  the  churches  did  (though  more  rarely)  ob- 
tain before  the  use  of  churchyards,  but  was  by  authority  re- 
strained when  churchyards  were  frequent  and  appropriated 
to  that  use.  For  among  those  canons  which  seem  to  have 
been  made  before  Edward  the  Confessor,  the  ninth  bears 
this  title,  De  non  sepeliendo  in  ecclesiis;  and  begins  with 
a  confession  that  such  a  custom  had  prevailed,  but  must 
be  now  reformed,  and  no  such  liberty  allowed  for  the  future, 
unless  the  person  be  a  priest  or  some  holy  man,  who  by 
the  merits  of  his  past  life  might  deserve  such  a  peculiar 
favour.  However,  at  the  first  it  was  the  nave  or  body 
of  the  church  that  was  permitted  to  be  a  repository  of  the 
dead,  and  chiefly  under  arches  by  the  side  of  the  walls. 
Lanfranc,  Archbishop  of  Canterbury,  seems  to  have  been 
the  first  who  brought  up  the  practice  of  vaults  in  chancels, 
and  under  the  very  altars,  when  he  had  rebuilt  the  church 
of  Canterbury,  about  the  year  1075  (f). 

"  The  practice  of  sepulture  has  varied  with  respect  to 
the  places  where  performed.  In  ancient  times  caves  seem 
to  have  been  in  high  request ;  then  gardens  or  other  pri- 
vate demesnes  of  proprietors ;  inclosed  spaces  out  of  the 
walls  of  towns,  or  by  the  sides  of  roads  (siste  viator)  ;  and 
finally,  in  Christian  countries,  churches  and  churchyards, 
where  the  deceased  could  receive  the  pious  and  charitable 
wishes  of  the  faithful,  who  resorted  thither  on  the  various 
calls  of  worship"  (ff). 

Bnrying  In  the       No  person  may  be  buried  in  the  church,  or  in  any  part 

church.  0f  it,  without  the  consent  of  the  incumbent.     In  some  of 

th#  foreign  canons  it  is  said,  "  without  consent  of  bishop 
and  incumbent ;"  in  others,  "  without  consent  of  bishop 
or  incumbent."  But  our  common  law  has  given  this  pri- 
vilege to  the  parson  only,  exclusive  of  the  bishop,  in  a 

If)  Ken.  Par.  Ant,  592,  593.        Buzzard,  2  Cons.  Rep.  343:  3 
(g)  I^ord  Stowell,  in  Gilbert  v.      Phill.  Rep.  348. 


BURIAL.  841 

resolution  in  the  case  of  Frances  v.  Ley,  in  12  Jac.  I.  (A), 
that  neither  the  ordinary  himself  nor  the  churchwardens 
can  grant  licence  of  burying  to  any  within  the  church,  but 
the  parson  only;  because  the  soil  and  freehold  of  the 
church  is  only  in  the  parson,  and  in  none  other.  Which 
right  of  giving  leave  will  appear  to  belong  to  the  parson, 
not  as  having  the  freehold  (at  least  not  in  that  respect 
alone),  but  in  his  general  capacity  of  incumbent,  and  as 
the  person  whom  the  ecclesiastical  laws  appointed  the 
judge  of  the  fitness  or  unfitness  of  this  or  that  person  to 
nave  the  favour  of  being  buried  in  the  church.  For 
anciently  (as  was  said)  the  burying  not  only  in  temples 
and  churches,  but  even  in  cities,  was  expressly  prohibited. 
And  afterwards,  when  the  burying  in  churches  came  to 
be  allowed  and  practised,  the  canon  law  directs  that  none 
but  persons  of  extraordinary  merit  shall  be  buried  there ; 
of  wnich  merit  (and  by  consequence  of  the  reasonableness 
of  granting  or  denying  that  indulgence)  the  incumbent 
was  in  reason  the  most  proper  judge,  and  was  accordingly 
so  constituted  by  the  laws  of  the  church,  without  any  re* 
gard  to  the  common  law  notion  of  the  freehold  being  in 
him,  which  if  it  proves  anything  in  the  present  case,  proves 
too  much,  that  neither  without  the  like  leave  may  they 
bury  in  the  churchyard,  because  the  freehold  of  that  is 
also  declared  to  be  in  him  (t ). 

Upon  the  like  foundation  of  freehold,  the  common  law 
has  one  exception  to  this  necessity  of  the  leave  of  the 
parson,  namely,  where  a  burying  place  within  the  church 
is  prescribed  for  as  belonging  to  a  manor  house,  the  free- 
hold of  which  they  say  is  in  the  owner  of  that  house,  and 
that  by  consequence  he  has  a  good  action  at  law  if  he  is 
hindered  to  bury  there  (A). 

Yet  nevertheless  the  churchwardens  also  by  custom  may 
have  a  fee  for  every  burial  within  the  church,  by  reason 
the  parish  is  at  the  charge  of  repairing  the  floor  (/). 

But  there  is  good  reason  that  any  parishioner,  at  his 
discretion,  shall  not  have  the  liberty  of  burying  there ; 
especially  upon  account  of  the  health  of  the  inhabitants  to 
be  assembled  there  for  religious  worship. 

"  In   our  own   country,    the  practice  of  burying  in  Burying  in  the 
churches  is  said  to  be  anterior  to  that  of  burying  in  what  chancel 
are  now  called  church  yards,  but  was  reserved  for  persons 
of  pre-eminent  sanctity  of  life"  (m).     But  it  is  much  dis- 


(A)  Cro.  Jac.  367.  (/)  Wats.  c.  39. 

(0  Gibs.  463.  (m)  3  Phill.  Rep.  349,  Lord 

(*)  Ibid.    .  Btowell. 
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Burying  in  the  countenanced  by  the  present  policy  of  the  church  («),  »s 
chanceL  injurious  both  to  the  stability  of  the  fabric  and  the  health 

of  the  parishioners  (0). 

But  a  prescription  for  a  right  of  burial  in  a  chancel, 
claimed  as  belonging  to  a  messuage,  was  allowed  in  War- 
ing v.  Griffiths  (p). 

In  the  case  of  Rugg  v.  Kingsmill  (q)9  a  faculty  for  the 
appropriation  of  a  family  vault  under  the  chancel  of  a  dis- 
trict church,  having  been  applied  for  by  the  lay  proprietor 
of  the  great  tithes,  and  the  owner  of  the  land  immediate^ 
adjacent  to  and  in  the  vicinity  of  the  church,  was  objected 
to  by  the  vicar  of  the  parish,  because,  among  other  reasons, 
the  access  to  it  being  only  from  the  exterior,  and  no 
churchyard  or  burial  ground  attached,  there  was  no  conse- 
crated ground  outside  the  church  on  which  any  part  of  the 
burial  service  could  be  performed;  such  faculty  was,  how- 
ever, granted  by  the  ordinary,  and  the  grant  thereof  con- 
firmed on  appeal  by  the  judge  of  the  Arches  Court :— it  *** 
holden,  however,  by  .the  Judicial  Committee,  that  thongn 
the  granting  of  such  a  faculty  was  entirely  within  the  discre- 
tion of  the  ordinary,  such  discretion  ought  to  be  exercised 
so  as  to  prevent  the  possibility  of  a  misuse  by  the  grantee, 
and  that,  in  the  circumstances,  the  grant  ought  omj  to 
issue  on  the  condition  that  the  grantee  appropriated  anjj 
consented  to  the  consecration  of  a  sufficient  piece  of  P00?" 
near  the  opening  of  the  vault  to  be  so  consecrated  for  the 
sole  and  special  purpose  of  burials  in  the  vault,  and  sncn 
faculty  was  decreed  accordingly. 
Bnrying  in  the  The  reason  given  by  Gregory  the  Great,  why  it  ^* 
churchyard.      more  profitable  to  be  buried  within  the  precincts  of  the 

church,  than  at  a  distance,  was,  because  their  neighbours* 
as  often  as  they  come  to  those  sacred  places,  remembering 
those  whose  sepulchres  they  behold,  do  put  forth  prayers 
for  them  unto  God.  Which  reason  was  afterwards  to*?3" 
ferred  into  the  body  of  the  canon  law.  And  this  oracfcice 
of  praying  for  the  dead  seems  to  have  been  the  tojj6 
origin  of  churchyards,  as  incompassing  or  adjoining  to  the 
church ;  which  being  laid  out  and  inclosed  for  the  com- 
mon burial  places  of  the  respective  parishioners,  ^7 
parishioner  has  and  always  had  a  right  to  be  buried  ft 
them  (r). 
€t  About  the  year  750,  spaces  of  ground  adjoining 

(n)  See  Rep.  of  Eccles.  Com.  (q)  L.  R.,  2  P.  C.  59 ;  2 

(0)  See  too  4  Hagg.  174.  &  Eccl.  343. 

(p)  1  Burr.  440  *  8.  C,  i  Ld.  (r)  Gibs.  453. 
Ken.  183. 
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churches  were  carefully  inclosed,  and  solemnly  consecrated 
and  appropriated  to  the  burial  of  those  who  had  been  en- 
titled to  attend  divine  service  in  those  churches,  and  who 
now  became  entitled  to  render  back  into  those  places  their 
remains  to  earth,  the  common  mother  of  mankind,  without 
payment  for  the  ground  which  they  were  to  occupy,  or  for 
thepious  offices  which  solemnised  the  act  of  interment"  (s). 

For  by  the  custom  of  England,  any  person  may  be 
buried  in  the  churchyard  of  the  parish  where  he  dies(f). 

In  the  case  of  Bex  v.  Taylor,  it  was  held  that  an  in- 
formation was  grantable  against  a  parson  for  opposing 
the  burial  of  a  parishioner  m  the  churchyard ;  but  as  to 
refusing  to  read  the  service  over  the  deceased,  because  he 
was  never  baptized,  the  court  would  not  interpose ;  that 
being  a  matter  cognizable  in  the  ecclesiastical  court  (w). 
But  a  custom  in  a  parish  for  the  inhabitants  to  bury  as 
near  as  possible  to  their  ancestors,  is  bad(x).  The  court 
will  not  grant  a  mandamus  to  compel  a  rector  to  bury  the 
corpse  of  a  parishioner  in  any  particular  part  of  a  church- 
yard (y  ). 

It  was  holden  in  the  case  of  Reg.  v.  Stewart  (z),  that 
every  person  dying  in  this  country,  and  not  within  certain 
ecclesiastical  prohibitions,  is  entitled  to  Christian  burial ; 
and  where  no  such  prohibition  attaches,  semble  that  every 
householder  in  whose  house  a  dead  body  lies  is  bound  by 
the  common  law  to  inter  the  body  decently.  The  over- 
seers of  the  parish  are  not  necessarily  so  bound. 

But  ordinarily  it  seems  that  a  person  may  not  be  buried  Whether 
in  the  churchyard  of  another  parish  than  that  wherein  he  f?^?!!! may 
died,  at  least  without  the  consent  of  the  parishioners  or  therein, 
churchwardens,  whose  parochial  right  of  burial  is  invaded 
thereby,  and  perhaps  also  of  the  incumbent  whose  soil  is 
broken ;  as  in  the  case  of  The  Churchwardens  of  Harrow 
on  the  Hill,  it  is  said,  that  upon  a  process  against  them 
some  years  ago,  for  suffering  strangers  to  be  buried  in 
their  churchyard,  and  their  appearing  and  confessing  the 
charge,  they  were  admonished  by  the  ecclesiastical  judge, 
not  to  suffer  the  same  for  the  future. 

Lord  Stowell,  in  Bordin  v.  Caicott(a),  says,  "  The 
churchwardens  have  been  blamed  in  argument  for  allow- 
ing strangers  to  be  buried  there.     This  is  a  permission 

(*)  3  PhilL  Rep.  349,  Lord  28. 
StowelL  (y)  Ex  parte  Blackmore,  1  B. 

(0  Degge,  p.  1,  c.  12.  &  A.  122. 

(u)  Serj.  Hill's  MSS.  (7  D.         (*)  12  A.  &  E.  773;  4  P.  &  D. 

278).  349. 

(&)  Fryer  v.  Johnson,  2  Wils.         (o)  1  Constat.  Rep.  17. 
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undoubtedly  to  be  sparingly  granted,  since  there  can  be 
no  absolute  claim  of  that  kind."  In  JAttlewood  v.  WiU 
Hams  (b\  Gibbs,  C.  J.,  said,  "  The  counsel  for  the  de- 
fendant has  been  thundering  anathemas  against  the  church- 
wardens, who  even  with  the  assent  of  the  vicar  shall 
permit  the  bodies  of  strangers  to  be  deposited  in  their 
churchyard.  If  it  could  be  shown  that  other  parishioners 
sustained  actual  inconvenience,  it  might  be  different;  but 
if  there  is  not  that  circumstance,  the  churchwardens  have 
the  discretion  lodged  in  them  to  judge  of  the  probability 
of  it.  On  the  evidence  it  does  not  appear  that  the  near 
has  ever  interfered  to  prevent  the  burial  of  strangers  here; 
on  the  contrary,  he  has  buried  all  who  have  been  brought, 
but  he  claims  the  whole  burial  fee."  (This  was  the  parish 
of  Hendon,  in  Middlesex.) 

A  very  eminent  civilian  (the  late  Dr.  Harris)  gave  the 
following  opinion  when  consulted  upon  this  subject:— 
Opinions  of  "  I  apprehend  the  churchyard  of  a  parish  belongs  in 

eminent  cm-     different  ways  both  to  the  minister  and  the  churchwardens; 

SSS  ML  foT  ?  toke  J"""1  OT.8ur&ce  to  belong  in  general tod* 

minister,  and  the  interior  part  to  the  parishioners  tor  Donai, 
and  consequently  I  think  that  no  foreigner  or  outdwdkr 
ought  to  be  buried  in  the  churchyard  of  the  parish  men- 
tioned in  this  case  (unless  when  a  traveller  or  accidental 
comer  happens  to  die  there),  without  the  consent  both  of 
the  minister  and  the  churchwardens.  Neither  do  I  appre- 
hend that  the  friend  or  representative  of  any  parishioner 
can  have  a  right  to  claim,  on  the  part  of  the  deceased) 
more  ground  than  may  be  sufficient  for  his  burial,  for  the 
usual  and  ordinary  allowance;  and  that  if  a  larger  port*)11 
of  ground  should  be  expected,  an  application  ought  to  be 
made  to  the  minister  and  the  churchwardens;  and  that 
if  a  vault  should  be  wanted  by  the  friends  of  a  deceased 
When  a  faculty  person,  whether  foreigner  or  parishioner,  an  applied*0* 
Mdeho^7(  ought  to  be  made  to  the  Bishop's  Court  for  a  faculty 
to  be  obtained,  which  ™  never  granted  without  decreeing  and  caustng 
public  notice  to  be  given  to  the  parishioners  of  v>hat  t' 
intended  to  be  done.  I  need  not  now  add,  that  the  R^. 
Mr.  L.  has  acted  unwarrantably  if  he  persuaded  Mr.  F* 
that  no  other  authority  than  that  of  the  minister  was 
necessary.  The  process,  however,  should  be  taken  on* 
against  Mr.  F.  (tne  stranger  who  erected  the  vault)  tf  rt 
is  the  wish  of  the  churchwardens,  either  to  oblige  him  to 
reinstate  the  churchyard,  or  to  apply  for  a  faculty  to  con- 
firm what  has  been  done ;  and  the  method  of  proceeding 

(b)  6  Taunt.  277. 
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should,  I  apprehend,  be  by  articles,  charging  him  with 
having  removed  the  remains  of  deceased  persons,  and 
having  dug  and  bricked  a  vault  of  such  and  such  dimen- 
sions, without  a  faculty,  &c.  As  to  the  neglect  of  reading 
prayers  on  parliamentary  holidays  and  other  days  accord- 
ing to  the  custom  of  the  church,  the  proceedings  should 
be  by  articles,  and  the  rector  may  also  be  articled  against 
at  the  same  time,  for  having  given  leave  to  make  vaults 
in  the  churchyard,  and  having  assumed  the  power  and 
office  of  the  ordinary,  by  assuring  the  persons  who  applied 
to  him,  that  no  other  authority  than  his  own  was  requisite. 

"  Geo.  Harris. 
Doctors  Commons,  13th  Jan.  1780." 

So  in  one  of  the  MS.  opinions  of  the  senior  Dr.  Swabey : 
"  Though  the  clergyman  only  has  the  right  of  permitting 
a  burial  in  the  churchy  yet  the  churchwardens  may  have 
a  fee  for  repairing  the  pavement.  The  clergyman  cannot 
refuse  to  bury  anybody  dying  in  the  parish,  which  is  of 
right  the  proper  cemetery  for  their  reception,  though  he 
may  claim  his  ordinary  fee."     1805. 

But  where  a  parishioner  dies  in  his  journey,  or  other-  Parishioner 
wise,  out  of  the  parish,  perhaps  it  may  be  otherwise :  as  it  dyin^ °ut  °* 
seems  to  be,  where  there  is  a  family  vault  or  burying  place  pans 
in  the  church,  or  chancel,  or  aisle  thereof  (c). 


Sect.  2. —  The  Acts  for  Cemeteries  and  Burial  Grounds. 

By  10  &  11  Vict.  c.  65,  which  is  entitled  "  An  Act  for 
consolidating  in  one  Act  certain  Provisions  usually  con- 
tained in  Acts  authorizing  the  making  of  Cemeteries,"  the 
following  provisions  are  made  as  to  burials  of  members  of 
the  church  in  such  cemeteries. 

Sect.  23.  "  The  bishop  of  the  diocese  in  which  the  ceme*  A  part  of 
tery  is  situated  may,  on  the  application  of  the  company,  cemetery  to  be 
consecrate  any  portion  of  the  cemetery  set  apart  for  the  "ngecrated  for 
burial  of  the  dead  according  to  the  rites  of  the  established  burial  of  mem* 
church,  if  he  be  satisfied  with  the  title  of  the  company  to  J*1"8  °*  e8ta" 
such  portion,  and  thinks  fit  to  consecrate  such  portion ;  d^b. 

(c)  And  it  was  bolden  by  Dr.  family  vault ;  even  though  the 

Lushington    that    a   clergyman  member,  being  a  married  woman, 

will  be  punished  for  refusing  to  has  ceased  to  be  a  parishioner, 

perform  divine  service  over  the  Nevill  v.  Baker,  Arches  Court, 

body  of  a  member  of  a  family  Nov.  22,  1862. 
which  is  deposited  in  a  private 
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Consecrated 
ground  to  be 
defined. 

A  chapel  in 
connexion 
with  the  esta- 
blished church 
to  be  con- 
structed. 

Bodies  when 
interred  not  to 
tie  removed 
without  lawful 
authority. 


Burials  in  the 
consecrated 
portion  to  be 
registered  by 
the  chaplain. 


Registers  to  be 
subject  to  the 
regulations  of 
6  &  7  Will.  4, 
c.  86,  as  to 
searches,  &c. 


Bishop  to 
have  power  to 
object  to  mo- 
numental in- 
scriptions in 
consecrated 
part  of  ceme- 
tery. 


and  the  part  which  is  so  consecrated  shall  be  used  only  for 
burials  according  to  the  rites  of  the  established  church," 

Sect.  24.  "  The  company  shall  define  by  suitable  maris 
the  consecrated  and  unconsecrated  portions  of  the  ceme- 
tery." 

Sect  25.  "  The  company  shall  build,  within  the  conse- 
crated part  of  the  cemetery,  and  according  to  a  plan  ap- 
proved of  by  the  bishop  of  the  diocese,  a  chapel  for  the 
performance  of  the  burial  service  according  to  the  rites  of 
the  established  church.'9 

Sect.  26.  "  No  body  buried  in  the  consecrated  part  of 
the  cemetery  shall  be  removed  from  its  place  of  burial 
without  the  like  authority  as  is  by  law  required  for  the 
removal  of  any  body  buried  in  the  churchyard  belonging 
to  a  parish  church. 

By  sect.  27 — 31,  the  company  have  power  to  appoint 
chaplains  (<?). 

Sect.  32.  "  All  burials  in  the  consecrated  part  of  the 
cemetery  shall  be  registered  in  register  books  to  be  pro- 
vided by  the  company,  and  kept  for  that  purpose  by 
the  chaplain,  according  to  the  laws  in  force  by  which 
registers  are  required  to  be  kept  by  the  rectors,  vicars,  or 
curates  of  parishes  or  ecclesiastical  districts  in  England ; 
and  such  register  books,  or  copies  or  extracts  therefrom, 
shall  be  received  in  all  courts  in  evidence  of  such  burials ; 
and  copies  or  transcripts  thereof  shall  be  from  time  to  time 
sent  to  the  registrar  of  the  ecclesiastical  court  of  the  bishop 
of  the  diocese  in  which  the  cemetery  is  situated,  to  be 
kept  with  the  copies  of  the  other  register  books  of  the 
parishes  within  his  diocese." 

Sect.  33.  "  The  said  register  books,  so  far  as  respects 
searches  to  be  made  therein,  and  copies  and  extracts  to  be 
taken  therefrom,  shall  be  subject  to  the  same  regulations 
as  are  provided  by  6  &  7  WilL  4,  c.  86,  so  far  as  such 
regulations  relate  to  register  books  of  burials  kept  by  any 
rector,  vicar,  or  curate. ' 

By  sect.  34  the  company  may  appoint  and  remove  a  clerk. 

Sect.  51.  "  The  bishop  of  the  diocese  in  which  the 
cemetery  is  situated,  and  all  persons  acting  under  his 
authority,  shall  have  the  same  right  and  power  to  object 
to  the  placing,  and  to  and  procure  the  removal  of  any 
monumental  inscription  within  the  consecrated  part  of  the 
cemetery  as  he  by  law  has  to  object  to  or  procure  the 
removal  of  any  monumental  inscription  in  any  church  or 
chapel  of  the  established  church,  or  the  burial  ground 


(c)  Vide  supra,  pp.  618,  619. 
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belonging  to  such  church  or  chapel  or  any  other  conse- 
crated ground  "  (  rf). 

By  15  &  16  Vict.  c.  85,  provision  is  made  for  closing 
burial  grounds  in  the  metropolis  in  certain  cases,  as  fol- 
lows : — 

Sect  2.  "  In  case  it  appear  to  the  Queen  in  council,  On  representor 
upon  the  representation  of  one  of  the  secretaries  of  state,  that  JjJJ*  °*  ®^T  • 
for  the  protection  of  the  public  health  burials  in  any  part  or  her  Majesty 'in 
parts  of  the  metropolis,  or  in  any  burial  grounds  or  places  council  may 
of  burial  in  the  metropolis,  should  be  wholly  discontinued,  ^nanteof1" 
or  should  be  discontinued  subject  to  any  exception  or  burials  in  any 
qualification,  it  shall  be  lawful  for  her  Majesty,  by  and  part  of  the 
with  the  advice  of  her  privy  council,  to  order  that,  after  a  metr°P°l18' 
time  mentioned  in  the  order,  burials  in  such  part  or  parts 
of  the  metropolis  or  in  such  burial  grounds  or  places  of 
burial  shall  be  discontinued  wholly,  or  subject  to  any  ex- 
ceptions or  qualifications  mentioned  in  such  order,  and  so 
from  time  to  time  as  circumstances  may  require ;  provided 
that  notice  of  such  representation,  and  of  the  time  when  it 
shall  please  her  Majesty  to  order  the  same  to  be  taken  into 
consideration  by  the  privy  council,  shall  be  published  in 
the  London  Gazette,  and  shall  be  affixed  on  the  doors  of 
the  churches  or  chapels  of  the  parishes  in  which  any  burial 
grounds  or  places  of  burial  affected  by  such  representation 
shall  be  situate,  or  on  some  other  conspicuous  places  within 
the  part  or  parts  of  the  metropolis  affected  by  such  repre- 
sentation, one  calendar  month,  or  where  any  order  made 
under  '  The  Nuisances  Removal  and  Diseases  Prevention 
Act,  1848'(*),  directing  the  provisions  of  that  act  for  the 
prevention  of  epidemic,  endemic,  and  contagious  diseases 
to  be  put  in  force,  is  in  force  within  such  part  or  parts, 
then  seven  days  at  the  least  before  such  representation  is  so 
considered :  provided  always,  that  no  such  representation 
shall  be  made  in  relation  to  the  burial  ground  of  any  parish 
until  ten  days'  previous  notice  of  the  intention  to  make 
such  representation  shall  have  been  given  to  the  incum- 
bent and  the  vestry  clerk  of  such  parish." 

Sect.  4.  "  It  shall  not  be  lawful,  after  the  time  men-  Burial  not  to 
tioned  in  any  such  order  in  council  for  the  discontinuance  take  pbce 
of  burials,  to  burv  the  dead  in  any  church,  chapel,  church-  jJJJJJdifJ  "* 
yard,  or  burial  place,  or  elsewhere,  within  the  part  or  parts  discontina- 
of  the  metropolis  or  in  the  burial  grounds  or  places  of  an<*« 
burial  (as  the  case  may  be)  in  which  burials  have  by  any 
such  order  been  ordered  to  be  discontinued,  except  as  in 
this  act  or  in  such  order  excepted ;  and  every  person  who 

(d)  So  15  &  16  Vict.  c.  86,  s.  38.  («)  11  &  12  Vict  c.  123. 
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Restriction  a* 
to  place  of 
burial  of  in- 
habitants of 
parishes  the 
burial  grounds 
whereof  are 
closed. 


Saving  of  cer- 
tain rights  to 
bury  in  vaults, 
&c. 


Saving  as  to 
St.  Paul's  Ca- 
thedral and 
Westminster 
Abbey. 


shall,  after  such  time  as  aforesaid,  bury  any  body,  or  in 
anywise  act  or  assist  in  the  burial  of  any  body,  contrary 
to  this  enactment,  shall  be  guilty  of  a  misdemeanor." 
Sect.  5.  "  After  the  time  from  which  burials  in  any 

Elace  of  burial  of  any  parish  are  required  under  this  act  to 
e  discontinued,  the  body  of  any  parishioner  or  inhabitant 
of  such  parish  shall  not  be  buried  in  any  burial  ground 
within  the  metropolis  belonging  to  any  other  parish  within 
the  metropolis,  save  where  the  body  of  any  of  the  family  or 
relatives  of  such  parishioner  or  inhabitant  has  been  interred 
in  such  burial  ground,  and  the  relatives  or  other  persons 
having  the  care  and  direction  of  the  funeral  signify  a  desire 
that  on  that  account  the  body  of  such  parishioner  or  in- 
habitant should  be  there  interred  (such  burial  ground  not 
being  a  burial  ground  in  which  burials  have  been  ordered 
to  be  discontinued  under  this  act),  and  save  as  herein 
otherwise  provided ;  and  every  person  having  the  care  or 
control  of  any  burial  ground  who  knowingly  authorizes  or 
permits  any  burial  therein  contrary  to  this  enactment  shall 
be  guilty  of  a  misdemeanor." 

Sect.  6.  "  Notwithstanding  any  such  order  in  council, 
where  by  virtue  of  any  faculty  legally  granted,  or  by  usage 
or  otherwise,  there  is  at  the  time  of  the  passing  of  this  act 
any  right  of  interment  in  or  under  any  church  or  chapel 
affected  by  such  order,  or  in  any  vault  of  any  such  church 
or  chapel,  or  of  any  churchyard  or  burial  ground  affected 
by  such  order,  and  where  any  exclusive  rignt  of  interment 
in  any  such  burial  ground  has  been  purchased  or  acquired 
before  the  passing  of  this  act,  it  shall  be  lawful  for  one  of 
the  secretaries  of  state  from  time  to  time,  on  application 
being  made  to  him,  and  on  being  satisfied  that  the  exercise 
of  such  right  will  not  be  injurious  to  health,  to  grant 
licence  for  the  exercise  of  such  right  during  such  time  and 
subject  to  such  conditions  and  restrictions  as  such  secre- 
tary of  state  may  think  fit,  but  such  licence  shall  not  pre* 
judice  or  in  anywise  affect  the  authority  of  the  ordinary 
or  of  any  other  person  who,  if  this  act  had  not  been 
passed,  might  have  prohibited  or  controlled  interment 
under  such  right,  nor  dispense  with  any  consent  which 
would  have  been  required,  nor  otherwise  give  to  such 
right  any  greater  force  or  effect  than  the  same  would  have 
had  if  this  act  had  not  been  passed." 

Sect.  8.  "  Nothing  in  this  act  contained  shall  extend  to 

Prevent  the  interment  in   the  cathedral  church   of  St. 
'aid's,  London,  or  in  the  collegiate  church  of  St.  Peter's, 
Westminster,  of  the  body  of  any  person  where  her  Ma- 
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jesty,  by  any  writing  under  her  royal  sign  manual,  shall 
signify  her  pleasure  that  the  body  be  so  interred. " 

This  act  was  amended  and  extended  to  other  cities  and 
towns  by  16  &  17  Vict.  c.  134,  ss.  1,  3,  4,  5,  6  (e). 

By  the  original  act  the  burial  boards  constituted  by  it  Banal  board 
were  to  have  power  (by  section  30)  "  to  lay  out  and  em-  may  lay  out 
bellish  any  burial  ground  provided  by  such  board  in  such  briM%hapel 
manner  as  may  be  fitting  and  proper,  and  to  build  on  any  for  the  services 
land  to  be  purchased  or  appropriated  for  a  burial  ground  of  ^  church, 
under  this  act,  and  according  to  a  plan  to  be  approved 
of  by  the  bishop  of  the  diocese,  a  chapel  for  the  perform- 
ance of  the  burial  service  according  to  the  rites  of  the 
united  church  of  England  and  Ireland ;  and  such  burial 
ground  may  be  consecrated  by  the  bishop  of  the  diocese, 
when  the  same  shall  appear  to  him  to  be  in  a  fit  and 
proper  condition,  for  the  purposes  of  interment  according 
to  the  rites  of  the  united  church :  provided  always,  that  in 
providing  any  burial  ground  such  board  shall  set  apart  a 
portion  thereof  which  shall  not  be  so  consecrated  as  afore- 
said, and  may  build  thereon  a  suitable  chapel  or  chapels 
for  the  performance  of  funeral  service." 

And  Dy  section  32,  "  From  and  after  the  consecration  as  Burial  ground 
aforesaid  of  any  burial  ground  provided  under  this  act  (ex-  to  ^  a°f  th*** 
cept  any  portion  thereof  intended  not  to  be  so  consecrated),  parish  or 
or  where  all  or  any  part  of  such  burial  ground,  by  reason  of  parishes  for 
the  same  having  been  already  consecrated,  shall  not  re-  whlc^w 
quire  to  be  consecrated,  then  from  and  after  such  time  as 
tne  bishop  of  the  diocese  shall  appoint,  such  burial  ground 
shall  be  deemed  the  burial  ground  of  the  parish  for  which 
the  same  is  provided,  and  where  the  same  is  provided  for 
two  or  more  parishes  such  burial  ground  shall  be  in  law 
as  if  such  parishes  were  one  parish,  and  as  if  such  burial 
ground  were  the  burial  ground  of  such  one  parish ;  and 
every  incumbent  or  minister  of  the  parish  or  ot  each  of  the 
parishes  (as  the  case  may  be)  for  which  such  burial  ground 
is  provided  shall,  by  himself  and  his  curate,  or  such  duly 
qualified  persons  as   such   incumbent   or  minister  may 
authorize,  perform  the  duties  and  have  the  same  rights 
and  authorities  for  the  performance  of  religious  service  in 
the  burial  in  such  burial  ground,  or  in  the  consecrated  por- 
tion thereof,  of  the  remains  of  parishioners  or  inhabitants 
of  the  parish  of  which  he  is  such  incumbent  or  minister, 

(e)  By  sect.  5  of  16  &  17  Vict,  holden,  that  this  does  not  mean 

c.  134,  u  cemeteries  established  cemeteries  established  under  the 

under  the  authority  of  any  act  Church  Building  Acts  ;  Beg.  v. 

of    parliament"    are    excluded  Maude  and  another,  Justices  of 

from  its  operation.    It  has  been  Manchester,  5  El.  &  BL  702. 
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and  shall  be  entitled  to  receive  the  same  fees  in  respect 
of  such  burials  which  he  has  previously  enjoyed  and 
received ;  and  the  clerk  and  sexton  of  such  parish  or  of 
each  of  such  parishes  shall  (when  necessary)  perform  snd 
exercise  the  same  duties  and  functions  in  respect  of  the 
burial  of  the  remains  of  parishioners  or  inhabitants  of  the 
parish  of  which  he  is  clerk  or  sexton  in  such  burial  ground 
or  the  consecrated  portion  thereof,  and  shall  be  entitled  to 
receive  the  same  fees  on  such  burials,  as  he  has  previously 
performed  and  exercised  and  received,  as  if  such  burial 
ground  were  the  burial  ground  of  the  respective  parish  of 
such  incumbent  or  minister,  clerk  and  sexton  respectively; 
and  the  parishioners  or  inhabitants  of  such  pariah  or  of 
each  of  such  parishes  shall  have  the  same  rights  of  sepul- 
ture in  such  burial  ground  as  they  respectively  would  hare 
had  in  the  burial  ground  or  burial  grounds  in  and  for  their 
respective  parish,  subject  nevertheless  to  the  provisions 
herein  contained"  (f). 
Burial  board,         But  according  to  16  &  17  Vict  c.  134,  s.  7,  it  is  pro- 

for1^  ofthe61  ^^  that  "  In  alJ  CaSeB  m  Which  ^  burial  ho^ri  ^ 

church,  to  build  provide  a  new  burial  ground  under  the  said  act  of  the  Is* 
one  also  for  session  of  parliament  or  under  this  act,  that  new  burial 
Nonoon-  ground  shall  be  divided  into  consecrated  and  uncozwe- 

crated  parts  in  such  proportions,  and  the  unconsecrated 
part  thereof  shall  be  allotted  in  such  manner  and  in  such 
portions  as  may  be  sanctioned  by  one  of  her  Majesty* 
principal  secretaries  of  state ;  and  when  any  burial  board 
shall  by  virtue  of  section  30  of  the  said  act  build  on 
any  burial  ground  provided  by  such  board  a  chapel  for 
the  performance  of  the  burial  service  according  to  the 
rites  of  the  united  church  of  England  and  Ireland,  they 
shall  also  build,  on  the  portion  of  such  ground  set  apart 
for  burials  otherwise  .than  according  to  the  rites  of  the 
said  church,  such  chapel  accommodation  for  the  perform- 
ance of  burial  service  by  persons  not  being  members  of 
the  said  church  as  may  be  approved  of  by  one  of  the 
secretaries  of  state." 
Except  when         By  18  &  19  Vict.  c.  128,  s.  14,  reciting  that,  "  Doubts 
Secretary  of      have  arisen  whether  in  all  cases  in  which  any  burial  board 
gentationoT*"  ^^  build  in  any  burial  ground  provided  by  such  board 
Te8try,  deems    a  chapel  for  the  burial  service  according  to  the  rites  of  the 
it  unnecessary.  united  church  of  England  and  Ireland,  such  burial  board 

is  not  also  bound  by  law  to  build  a  chapel  or  chapels  upon 
the  unconsecrated  part  of  such  burial  ground  for  the  per- 
formance of  burial  service  for  persons  not  being  menAtf8 

(/)  Repealed,  as  to  the  city  of  London,  by  20  &  21  Vict  c.  & 
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of  the  said  church :"  it  is  enacted,  that  "  In  any  such 
case  as  aforesaid  where  it  shall  appear  to  one  of  the  secre- 
taries of  state,  upon  the  representation  of  a  majority  of 
the  vestry  of  any  parish,  consisting  of  not  less  than  three- 
fourths  of  the  members  of  the  same,  that  the  building  of  a 
chapel  upon  the  unconsecrated  part  of  any  such  burial 
ground  for  the  use  of  persons  not  being  members  of  the 
Baid  church  is  undesirable  and  unnecessary,  it  shall  be 
lawful  for  the  secretary  of  state,  if  he  shall  think  fit,  to 
signify  his  opinion  to  that  effect  to  the  burial  board  of  the 

Earish,  and  the  said  burial  board  shall  thereupon  be  re- 
eved from  all  obligation  to  build  the  same :  provided 
always,  that  the  secretary  of  state  shall  not  signify  his 
opinion  as  aforesaid,  unless  it  be  shown  to  his  satisfaction 
that  notice  of  the  intention  to  propose  to  such  vestry  to 
make  such  representation  was  given  in  manner  required 
by  law  for  notices  of  vestry  meetings,  and  of  the  special 
purposes  thereof." 

By  20  &  21  Vict.  c.  81,  s.  6,  "Where  the  guardians  Ordinary  maj 
of  any  parish  or  union  are  or  shall  hereafter  become  po»-  ?°?8ec!ftte|*,ld 
sessed  of  any  land  suitable  to  the  purposes  of  a  burial  a  p^iTh  for 
ground,  and  the  poor  law  board  shall  consent  to  the  same  burial  of  poor 
being  appropriated  to  the  reception  of  the  dead  bodies  P*™01"* 
of  any  poor  persons  whom  such  guardians  shall  be  autho- 
rized or  required  by  law  to  bury,  it  shall  be  lawful  for  the 
ordinary  of  the  diocese  wherein  such  land  shall  be  situated, 
if  he  see  fit,  to  consecrate  the  whole  or  a  part  of  such  land 
for  burial  purposes,  and  after  consecration  the  guardians 
may  lawfully  direct  any  such  dead  body  as  aforesaid  to  be 
buried  therein;   and  the  land  so  consecrated   shall  not 
thenceforth  be  used  for  any  other  purposes  than  for  burials 
according  to  the  rites  of  the  united  church  of  England 
and  Ireland,  and  shall  be  kept  in  decent  order ;  and  the 
fences  thereof,  and  any  building,  or  other  erection  therein 
or  adjoining  thereto  used  for  the  performance  of  the  burial 
service,  shall  be  maintained  in  good  repair  by  the  guar- 
dians, out  of  the  common  fund  of  such  parish  or  union : 
provided  nevertheless,  that  the  guardians  shall  not  be 
authorized  to  direct  the  body  of  any  poor  person  to  be 
buried  in  such  grounds  who,  or  whose  husband,  wife,  or 
next  of  kin,  shall,  by  letter  addressed  to  the  master  of  the 
workhouse  or  otherwise,  have  expressly  desired  burial  to 
take  place  elsewhere." 

Sect.  7.  "  Where  a  burial  ground  has  been  provided  Transfer  of 
for  any  parish  under  any  of  the  acts  commonly  referred  to  k™^*?01")? 
or  known  as  the  Church  Building  Acts,  and  the  same  has  {inarch  baUd-** 
been  consecrated,  and  any  money  expended  in  providing  ing  acta  to 

3  I  2  burial  board. 
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As  to  separa- 
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crated and 
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part  of  ceme- 
tery. 


Appeal  to 
archbishop 
from  refusal 


such  burial  ground  has  been  borrowed,  on  the  security 
of  the  church  rates,  it  shall  be  lawful  for  the  incumbent  of 
the  parish,  with  the  consent  of  the  ordinary  and  the  burial 
board  of  such  parish,  or  of  any  borough  or  district  in 
which  such  parish  is  wholly  or  in  part  comprised,  by  instru- 
ment in  writing  under  the  hands  and  seals  of  such  incum- 
bent and  ordinary,  and  under  the  seal  of  the  said  burial 
board,  to  declare  that,  in  consideration  of  the  payment  of 
the  debt  by  the  said  burial  board,  or  of  such  sum  as  shall 
be  mutually  agreed  upon,  with  the  consent  of  the  persons, 
signified  in  writing  under  their  hands,  to  whom  two-thirds 
of  such  debt  is  due,  the  said  burial  ground  should  be  vested 
in  and  be  under  the  care  and  management  of  such  burial 
board,  and  thereupon  the  same  shall  be  vested  in  and  be 
under  the  care  and  management  of  such  board,  and  shall 
be  subject  to  the  provisions  of  the  hereinbefore  recited 
acts  and  this  act  applicable  to  a  consecrated  burial  ground 
or  the  consecrated  part  of  any  burial  ground  provided  by 
any  burial  board :  and  any  money  borrowed  as  aforesaid 
and  remaining  owing,  and  the  interest  due  and  to  become 
due  thereon,  and  all  costs  and  expenses  occasioned  by  the 
non-payment  thereof,  or  incurred  in  providing  such  burial 
ground,  and  then  remaining  unpaid,  shall  be  charged  on 
and  paid  out  of  such  rates  or  fund  as  under  the  said  last 
mentioned  acts  and  this  act  would  be  chargeable  with  the 
expense  of  providing  a  burial  ground  by  such  board,  and 
such  declaration  as  aforesaid  shall  be  registered  in  the 
registry  of  the  diocese ;  and  such  board  may,  with  the  ap- 
proval of  the  vestry,  enlarge  such  burial  ground  by  the 
addition  of  ground  to  be  used  for  burials  otherwise  than 
according  to  the  rites  of  the  church  of  England,  and  to  be 
used  subject  to  the  provisions  of  the  acts  herein  recited 
and  of  this  act  in  respect  to  the  unconsecrated  portions 
of  burial  grounds." 

Sect,  11.  "It  shall  not  be  necessary  to  erect  or  main- 
tain any  wall  or  fence  between  the  consecrated  and  the 
unconsecrated  portions  of  any  burial  ground  provided 
under  the  hereinbefore  recited  acts  and  this  act,  or  any 
of  them  ;  provided  always,  that  in  the  case  of  any  burial 
ground  where  there  shall  be  no  such  wall  or  fence,  it  shall 
be  the  duty  of  the  burial  board  having  the  care  of  such 
burial  ground  to  place,  and  from  time  to  time  to  repair 
and  renew  such  boundary  marks  of  stone  or  iron  as  may 
be  sufficient  to  show  the  boundaries  of  such  consecrated 
and  unconsecrated  portions  respectively." 

Sect.  12.  "  If  upon  the  application  in  writing  by  any 
burial  board  to  the  bishop  of  the  diocese  for  the  consecra- 
tion of  a  burial  ground,  declared  in  such  writing  to  be  in 
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a  fit  and  proper  condition  for  the  purpose  of  interment  of  bishop  to 
according  to  the  rites  of  the  united  church  of  England  consecrate, 
and  Ireland,  which  application  the  board  is  required  to 
make  as  soon  as  such  ground  is  in  such  fit  and  proper 
condition,  the  said  bishop  shall  refuse  to  consecrate  the 
same,  it  shall  be  lawful  for  such  burial  board  to  appeal 
from  such  refusal  to  the  archbishop  of  the  province,  who 
shall  decide  the  matter  in  dispute ;  and  if  the  said  arch- 
bishop shall  decide  that  the  said  burial  ground  is  not 
in  a  fit  and  proper  condition  as  aforesaid,  then  the  board 
shall  be  bound  to  put  the  said  ground  in  a  fit  and  proper 
condition ;  and  if  the  said  archbishop  shall  decide  that  the 
said  burial  ground  is  in  a  fit  and  proper  condition  as 
aforesaid  and  ought  to  be  consecrated,  such  decision  shall 
be  communicated  in  writing  by  the  archbishop  to  the 
bishop  aforesaid;  and  if  after  such  communication  the 
said  bishop  shall  not  within  one  calendar  month  conse- 
crate the  said  burial  ground,  the  said  archbishop  shall, 
under  his  hand  and  seal,  license  the  same  for  the  inter- 
ment of  bodies  according  to  the  rites  of  the  united  church 
of  England  and  Ireland,  and  the  licence  of  the  said  arch- 
bishop so  granted  as  aforesaid  shall,  until  such  burial 
ground  be  consecrated,  operate  to  make  lawful  the  use  of 
the  same  as  if  it  had  been  consecrated." 

Sect.  13.  "In  any  burial  ground  provided  under  the  Power  to 
powers  of  the  acts  hereinbefore  recited  or  this  act,  respect-  clergyman  to 
ing  which  one  of  the  secretaries  of  state  shall  have  certified  ™L~?^ 
that  the  necessary  provisions  have  been  complied  with,  it  con8ecratlon' 
shall  be  lawful  for  the  incumbent  or  incumbents  of  such 
parish  or  parishes  for  which  such  burial  ground  is  pro- 
vided, or  his  or  their  curate  or  curates,  or  such  duly  quali- 
fied person  as  any  such  incumbent  may  authorize,  if  such 
incumbent,  curate,  or  such  duly  qualified  person  respec- 
tively think  fit,  to  bury  in  such  burial  ground  prior  to  the 
decision  of  the  bishop  or  archbishop  upon  the  application 
for  the  consecration  thereof." 

By  30  &  31  Vict.  c.  133,  amended  by  31  &  32  Vict.  Consecration 
c.  47,  provisions  are  made  for  facilitating  the  consecration  of  church- 
of  churchyards  (ff);    and  the   powers  given  to   limited  yan^ 
owners  of  conveying  sites  for  schools  under  4  &  5  Vict, 
c.  38,  and  12  &  13  Vict.  c.  49,  are  extended  to  convey- 
ances of  land  for  churchyards :   a  form  of  conveyance  is 
given,  such  conveyances  are  declared  to  be  exempt  from 
stamp  duty ;  and  (by  sect.  7)  "  from  and  after  the  expira-  No  claim  to 
tion  of  five  years  after  the  conveyance  of  any  lands  or  land  set  apart 

after  five  years. 
(g)  Vide  post 
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hereditaments  for  such  addition  to  anj  churchyard  or 
burial  place,  and  the  enclosure  of  the  same  within  one 
boundary  fence,  although  the  same  shall  not  hare  been 
consecrated,  and  although  no  burial  shall  have  been  had 
within  the  same  during  that  period  of  time,  the  said  lands 
and  hereditaments  shall  for  the  purposes  of  this  act  be- 
come and  b6  and  remain  absolutely  vested  in  the  person 
or  persons  or  corporation  in  whom  the  churchyard  or 
burial  place  to  which  they  are  added  is  vested,  free  from 
all  demand  or  claim  of  any  person  or  persons  or  corpora- 
tion whatsoever,  and  without  being  thereafter  subject  to 
any  question  as  to  any  right,  title,  or  claim  thereto,  or  in 
any  manner  affecting  the  same/' 

By  section  9,  as  amended  by  31  &  32  Vict,  c  47,  s.  1, 
Exclasiveright  "  When  any  land  shall  be  so  added  to  a  consecrated 
to  one-sixth  churchyard,  and  such  land  shall  have  been  the  gift  of  any 
to  couch*  ud  F^18011*  whether  resident  or  not  in  the  parish  or  ecclesias- 
may  be  secured  tical  district  in  which  such  churchyard  is  situated,  it  shall 
to  donor.  be  lawful  for  the  giver  of  such  land  to  reserve  the  exclusive 

right  in  perpetuity  of  burial  and  of  placing  monuments  and 
gravestones  in  a  part  of  the  land  so  added  not  exceeding 
one-sixth  of  the  whole  of  the  said  land,  and  the  part  in 
which  such  exclusive  right  is  reserved  shall  be  shown  and 
coloured  on  the  plan  endorsed  on  the  instrument  declaring 
or  recording  the  consecration  of  the  land  added  to  the 
churchyard ;  and  a  memorandum,  in  the  form  given  in  the 
act,  shall  be  written  on  the  said  instrument  and  signed  by 
the  incumbent  and  churchwardens  of  the  parish  or  eccle- 
siastical district  in  which  the  same  is  situated;  and  the 
memorandum  so  signed  shall,  after  such  land  shall  have 
been  declared  to  have  been  consecrated,  operate  as  an 
exclusive  right  in  perpetuity  in  the  land  therein  referred  to, 
and  the  expenses  of  preparing  and  executing  such  memo- 
randum shall  be  borne  by  the  person  by  whom  the  reser- 
vation is  made." 
Sach  reserved        Sect.  10.  "  The  exclusive  right  of  burial  and  of  placing 
P°r?olJ  *°  **     monuments  and  gravestones  as  aforesaid  shall  be  considered 
conJutions'as16  *°  ^e  tke  real  estate  of  the  giver,  his  heirs  and  assigns,  and 
other  conse-      no  body  shall  be  buried  or  monument  or  gravestone  placed 
crated  land.      jn  the  land  in  which  such  rights  have  been  granted,  except 

by  consent  of  the  owner  thereof  for  the  time  being,  but  no 
such  reservation  shall  give  the  right  to  bury  the  body  of  any 
person  not  entitled  to  be  buried  in  consecrated  ground;  and 
the  bishop  of  the  diocese,  and  all  persons  acting  under  his 
authority,  shall  have  the  same  right  and  powers  to  object 
to  the  placing  and  to  procure  the  removal  of  any  monu- 
mental inscription  within  the  ground  so  reserved  as  he 
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has  to  object  to  or  procure  the  removal  of  any  monumental 
inscription  in  any  consecrated  ground :  provided  always, 
that  the  consent  of  the  owner  for  the  time  being  shall  not  be 
required  for  the  burial  of  a  deceased  owner  or  of  a  wife  or 
widow  of  any  deceased  owner  who  has  been  buried  or  shall 
be  about  to  be  buried  in  such  ground/' 

Sect.  11.  "  Such  reserved  portion  shall  not  be  included  As  to  closing 
in  an  order  in  council  under  the  Burial  Acts  for  closing  ^StouT***7 
the  churchyard  to  which  it  belongs,  but  it  may  be  closed 
under  a  separate  order  founded  on  a  special  report  that  the 
ground  is  in  such  a  state  as  to  render  any  further  inter- 
ments therein  prejudical  to  the  public." 

In  the  recent  case  of  Rugg  v.  Kingsmill{h\  it  was  laid  Service  need 
down  that  the  ordinary  cannot  compel  an  incumbent  by  f^^j^ 
ecclesiastical  censure  to  perform  the  burial  service  on  the  nnconsecrated 
unconsecrated  ground  in  which  the  only  entrance  to  a  par-  ground, 
ticular  vault  is  to  be  found. 

In  the  case  of   Campbell  v.    The   Mayor  and    Cor-  No  reverter  of 

{wration  of  Liverpool (i),  by  an  act  of  Will.  3,  certain  consecrated 
and  belonging  to  the  parish  of  Liverpool  was  set  apart  groim  * 
and  dedicated  to  the  use  of  a  burial  ground,  and  by  the 
sentence  of  consecration  the  corporation  renounced  all 
right  to  the  land ;  and  it  appeared  that  in  1854  the  ground 
was  closed  against  burials  by  an  order  in  council.  In  1866 
the  corporation,  being  authorized  to  take  a  portion  of  the 
burial  ground  under  the  Liverpool  Improvement  Act, 
served  upon  the  rector,  ordinary,  and  patron  of  the  parish, 
the  usual  notice  to  treat,  and  upon  a  reference  to  arbitration 
a  sum  of  money  was  awarded  for  compensation ;  but  the 
corporation  subsequently  refused  to  pay,  upon  the  ground 
that  the  fee  simple  of  the  land  reverted  to  the  corporation 
upon  its  being  closed  against  burials,  and  the  use  for  which 
it  was  dedicated  having  come  to  an  end : — it  was  holden, 
however,  that  by  the  act  of  parliament,  followed  by  the 
sentence  of  consecration,  the  land  was  dedicated  for  ever 
to  the  use  of  a  burial  ground,  and  there  was  no  reverter 
*  of  the  fee  to  the  corporation ;  and  that,  if  necessary,  the 
court  would  presume  a  conveyance  of  the  legal  estate  by 
the  corporation.   * 

Sect.  3. — Service  of  Burial. 

In  the  case  of  Reg.  v.  Fox  (A),  it  was  held  that  a  gaoler  Whether 
might  not  detain  the  body  of  one  dying  in  his  custoay  for  {jjjjji^i*/  ** 
fees  or  other  expenses.     It  was  at  one  time  a  vulgar  error  debt 
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h)  2  L.  R,  P.  C.  59.  (Je)  2  Q.  B.  246 ;  1  G.  &  D. 

i)  9  L.  R.,  Eq.  579.  556. 
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that  a  body  might  be  seized  by  creditors.  This  was  not 
the  law,  even  when  it  was  customary  to  imprison  for  debt. 
All  imprisonment  for  debt  has  now  been  abolished  (  p). 

In  1745 ,  a  remarkable  case  happened  after  the  rebel 

assizes  at  Carlisle,  where  some  of  the  rebels  died  after  their 

As  to  burial      attainder,  and  before  execution.  The  question  was,  whether 

?L*tts^nted       they  should  be  admitted  to  Christian  burial?     And  the 

then  lord  bishop  of  the  diocese  requested  the  opinion  of  a 
very  learned  gentleman ;  who  made  the  following  remarks 
and  extracts  for  his  lordship's  consideration : 

"  It  is  certain,  that  after  execution,  the  bodies  being  at 
the  king's  disposal,  are,  for  the  public  example,  and  for 
the  greater  terror  unto  others,  never  admitted  to  Christian 
burial;  and  this  seemeth  to  have  been  the  law  of  the 
church  of  England  from  two  ancient  canons,  by  the  former 
of  which  it  is  ordained  as  follows :  *  Concerning  those 
who  by  any  fault  inflict  death  upon  themselves,  let  there 
be  no  commemoration  of  them  in  the  oblation,  as  likewise 
for  them  who  are  punished  for  their  crimes;  nor  shall 
their  corpses  be  carried  unto  the  grave  with  psalms.'  By 
the  latter — '  If  any  shall  voluntarily  kill  himself  by  arms, 
or  by  any  instigation  of  the  devil,  it  is  not  permitted  that 
for  such  a  person  any  masses  be  sung,  nor  shall  his  body 
be  but  into  the  ground  with  any  singing  of  a  psalm,  nor 
shall  he  be  buried  in  pure  sepulchre.  The  same  shall  be 
done  to  him,  who  for  his  guilt  endeth  his  life  by  torments, 
as  a  thief,  murderer,  and  betrayer  of  his  lord'  (y). 

"  But  before  execution,  the  case  seems  to  be  different. 

*  #  #  #  » 

"  And  Lord  Coke  savs,  '  Albeit  judgment  be  given 
against  a  man  in  case  of  treason  or  felony,  yet  his  body 
is  not  forfeited  to  the  king,  but  until  execution  remaineth 
his  own ;  and  therefore  before  execution,  if  he  be  slain 
without  authority  of  law,  his  wife  shall  have  an  appeal ; 
for  notwithstanding  the  attainder  he  remained  her  hus- 
band'(r^). 

"  So  if  a  man  commit  treason,  and  after  judgment  be- 
come of  non  sane  memory,  he  shall  not  be  executed ;  for 
it  cannot  be  example  to  others  (*). 

"  So  if  the  gaoler  keep  a  prisoner  more  straitly  than  he 
ought  of  right,  whereof  the  prisoner  dies,  this  is  felony  in 
the  gaoler  by  the  common  law ;  and  this  is  the  cause,  that 

(p)  32  &  33  Vict.  c.  62.  963,  No.  24. 

(q)  Canones  editi  sub  Edgaro  (r)  3  Inst.  215. 

rege :  1  Wilk.  Concil.  225,  232 ;  (*)  3  Inst.  4. 
Johns.  a.d.  740,  No.  96,  and  a.d. 


BURIAL.  857 

"  if  a  prisoner  die  in  prison,  the  coroner  ought  to  sit  upon 
him  (i). 

"  And  particularly  that  the  church  admitted  such  persons  ' 
to  Christian  burial,  seems  somewhat  evident,  in  tnat  she 
admits  them  to  the  receiving  of  the  holy  communion,  and 
other  rites  of  the  church,  during  the  time  of  their  con- 
demnation, and  approves  of  the  ministers  of  the  church 
of  England  attending  them  to  the  last  extremity." — And 
these  rebels  were  admitted  to  Christian  burial. 

Burial  in  the  parish  churchyard  is  a  common  law  right  Mode  of  banal 
inherent  in  the  parishioners,  but  the  mode  of  burial  is  of  j8  °[  ecclesias- 
ecclesiastical  cognizance,  and  therefore  the  court  refused  jii,ce?0gm~ 
a  mandamus  to  inter  the  body  of  a  parishioner  in  an  iron 
coffin  (ft).  This  was  the  celebrated  case  which  afterwards 
formed  the  subject  of  one  of  Lord  Stowell's  most  elaborate 
judgments,  and  from  which  some  extracts  have  already 
been  made  in  this  chapter — the  case  of  Gilbert  v.  Buz- 
zard (x).  Lord  Stowell  permitted  the  interment  of  bodies 
in  patent  iron  coffins,  subject  to  an  increased  rate  of  pay- 
ment to  the  parish.  "  Some  involucra  or  coverings  (he 
said)  have  been  deemed  necessary  in  all  civilized  and  Chris- 
tian countries,  but  chests  or  trunks  containing  the  bodies 
descending  along  with  them  to  the  grave  and  remaining 
there  till  their  own  decay,  cannot  plead  either  the  same 
necessity  or  same  general  use.  In  our  own  country, 
the  use  of  coffins  is  extremely  ancient,  though  most  pro- 
bably by  no  means  general ;  they  are  not  nominatim,  or 
directly  required  by  any  authority  whatever ;  and  it  is  to 
be  observed,  that  in  tne  funeral  service  of  the  church  of 
England  there  is  no  mention,  indeed,  there  is  rather  an 
apparently  studious  avoidance  of  any  mention  of  coffins. 
It  is  throughout  the  whole  service  the  corpse  or  the  body. 
Funerals  were  anciently  coffined  and  uncoffined,  and  were 
charged  for  accordingly.  From  which  1  might  venture 
to  draw  this  conclusion,  that  even  at  that  time  (1627),  it 
was  recognized  as  not  unjust,  that  where  the  deceased 
by  the  use  of  his  coffin  took  a  larger  occupancy  of  the 
ground,  he  should  compensate  the  parish  by  an  increased 
payment." 

By  Can.  68  of  1603,  "  No  minister  shall  refuse  or  delay  Minister  not 
to  bury  any  corpse  that  is  brought  to  the  church  or  church-  *°  r.e^I8e 
yard  (convenient  warning  being  given  him  thereof  before),  i"  ™ruinCCp 
in  such  manner  and  form  as  is  prescribed  in  the  Book  of  cases. 
Common  Prayer.     And  if  he  shall  refuse  so  to  do,  except 


(0   3  Inst.  91.  _(x)  3  Phill.  335;   2  Consist, 

(u)  Rex  v.  Coler  " 
806:  1  Chitt  588. 


(u)  Rex  v.  Coleridge,  2  B.  &  A.      Rep.  338. 
$06;  1  ""      """ 
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Minuter  not  "the  party  deceased  were  denounced  excommunicated 
{^jj188  ^^  majori  excommunicatione,  for  some  grievous  and  notorious 
in  ccruhiCCP^  crime,  and  no  man  able  to  testify  of  his  repentance,  he 
can*,  shall  be  suspended  by  the  bishop  of  the  diocese  from  bis 

ministry,  bj  the  space  of  three  months." 

Were  denounced  excommunicated.] — But  by  the  rubric 
before  the  office  for  burial  of  the  dead,  the  said  office  like- 
wise shall  not  be  used  for  any  that  die  unbaptized,  or  that 
have  laid  violent  hands  upon  themselves. 

And  no  man  able  to  testify  of  his  repentance.] — Bat 
where  sufficient  evidence  did  appear  to  the  bishop  of  such 
person's  repentance,  commissions  have  been  granted,  both 
before  and  since  the  Reformation,  not  only  to  bury  persons 
who  died  excommunicate,  but  in  some  cases  to  absolve 
them  in  order  to  Christian  burial  (y).  Even  persons 
dying  in  a  state  of  intoxication  must  be  buried  with  the 
funeral  service  of  the  church;  Cooper  v.  Dodd(z);  and 
dissenters;  Escott  v.  Mastin(a);  Nurse  v.  Henslowe(h\ 
There  were  anciently  other  causes  of  refusal  of  burial, 
particularly  of  heretics,  against  whom  there  was  an  especial 

E  revision  in  the  canon  law,  that  if  they  continued  in  their 
eresy,  they  should  not  have  a  Christian  burial :  of  which 
we  have  a  remarkable  instance  a  little  before  the  Reforma- 
tion, in  the  case  of  one  Tracy,  who  was  publicly  accused 
in  convocation  of  having  expressed  heretical  tenets  in  his 
will ;  and  being  found  guilty,  a  commission  was  issued  to 
dig  up  his  body,  which  was  accordingly  done. 

Also  persons  not  receiving  the  holy  sacrament,  at  least 
at  Easter,  were  excluded  from  Christian  burial  by  a  decree 
of  the  fourth  Lateran  council,  which  became  afterwards  a 
law  of  the  English  Church. 

In  like  manner,  persons  killed  in  duels,  tilts  or  tourna- 
ments. 

But  at  this  day  it  seems  that  these  prohibitions  are  re- 
strained to  the  three  instances  before  mentioned;  of  per- 
sons excommunicate,  unbaptized,  and  that  have  laid  violent 
hands  upon  themselves. 
As  to  suicides.       And  of  this  last  sort  are  to  be  understood,  not  all  who 

have  procured  death  unto  themselves,  but  who  have  done  i* 
voluntarily,  and  consequently  have  died  in  the  commission 
of  a  mortal  sin;  and  not  idiots,  lunatics,  or  persons  other- 
wise of  insane  mind. 

The  first  ecclesiastical  rule  which  occurs  as  to  this  matter 
is  the  34th  canon  of  the  first  council  of  Braga,  in  the  year 
563;  which  forbids  any  burial  service  for  those  qui  violent^* 

y)  Gibs.  450.  (a)  4  Moore,  P.  C.  Rep.  l<*\ 

z)  2  Roberts.  270;  7  Notes  of     and  p.  646,  supra. 
Cases,  514.  (b)  3  Notes  of  Cases,  272. 
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stbi  ipsis  inferunt  mortem*  But  in  Wilkins's  Councils  (c), 
the  5th  chapter  of  the  2nd  book  of  the  Poenitential  of 
Egbert,  archbishop  of  York,  written  about  the  year  750, 
(which  chapter  is  plainly  taken  from  the  canon  of  Braga,) 
adds  this  limitation,  "  If  they  do  it  by  the  instigation  of 
the  devil."  And  at  p.  232,  the  15th  of  the  canons  pub- 
lished in  King  Edgar's  time,  about  the  year  960,  adds  a 
further  limitation,  "  If  they  do  it  voluntarily  by  the  insti- 
gation of  the  devil."  These  two  authorities  Wheatly  on 
the  Common  Prayer  quotes  from  Johnson's  collection,  to 
prove  that  our  old  ecclesiastical  laws  make  no  exception 
m  favour  of  those  who  kill  themselves  in  distraction.  But 
they  prove,  even  as  they  stand  in  Johnson,  that  such  were 
not  comprehended  under  those  laws.  And  accordingly, 
the  Decretum  of  Gratian  (d),  inserting  the  canon  of  Braga, 
adds  to  it  "voluntarie"  And  the  note  there  is,  "secus,  si 
perfurorem:  tunc  non  imputantur" 

Now  we  should  not,  without  necessity,  understand  our 
own  rubric  to  be  so  much  severer  than  the  preceding  con- 
stitutions, as  to  place  mad  people  in  the  same  rank  with 
excommunicate  and  unbaptized  persons,  and  to  punish  a 
poor  creature  for  what  in  him  indeed  was  no  crime. 

The  proper  judges  whether  persons  who  died  by  their 
own  hands  were  out  of  their  senses  are,  doubtless,  the  coro- 
ner's jury.  Or  if  the  body  cannot  be  viewed,  the  justices 
in  session  may  inquire  of  the  felony  (e) ;  but  their  finding 
is  traversable.  The  minister  of  the  parish  has  no  authority 
to  be  present  at  viewing  the  body,  or  to  summon  or  exa- 
mine witnesses.  And  therefore  he  is  neither  entitled  nor 
able  to  judge  in  the  afiair ;  but  may  well  acquiesce  in  the 

fublic  determination  without  making  any  private  inquiry, 
ndeed,  were  he  to  make  one,  the  opinion  which  he  might 
form  from  thence,  could  usually  be  grounded  only  on 
common  discourse  and  bare  assertion.  And  it  cannot  be 
justifiable  to  act  upon  these,  in  contradiction  to  the  deci- 
sion of  a  jury  after  hearing  witnesses  upon  oath.  And 
though  there  may  be  reason  to  suppose  that  the  coroner's 
jury  are  frequently  favourable  in  their  judgment,  in  con- 
sideration of  the  circumstances  of  the  deceased's  family 
with  respect  to  the  forfeiture ;  and  their  verdict  is  in  its 
own  nature  traversable:  yet  the  burial  may  not  be  delayed 
until  that  matter,  upon  trial,  shall  finally  be  determined. 
But  on  acquittal  of  the  crime  of  self-murder  by  the  coro- 
ner's jury,  the  body  in  that  case  not  being  demanded  by 
the  law,  it  seems  that  a  clergyman  may  and  ought  to 
admit  that  body  to  Christian  burial.     The  inquisition  of 

(c)  Vol.  i.  p.  129.  cap.  12. 

Part  2nd,  caus.  23,  qu.  5,         («)  3  Inst.  55. 
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the  coroner,  upon  view  of  the  body,  is  not  traversable  br 
the  executors  or  administrators  of  the  deceased ;  bat  evi- 
dence shall  be  heard  by  him  to  prove  the  deceased  nan 
compos  ;  which,  if  he  refuse,  the  inquisition  maybe  quashed 
by  the  King's  Bench,  who  are  the  sovereign  coroners  (/). 
Bnral  of  "  By  4  Geo.  4,  c.  52,  it  is  enacted  that  from  and  after  8th 

■oicidea.  Julv,  1823,  it  shall  not  be  lawful  for  anv  coroner  or  other 

officer  having  authority  to  hold  inquests,  to  issue  any 
warrant  or  other  process  directing  the  interment  of  the 
remains  of  persons,  against  whom  a  finding  of  felo  de  » 
shall  be  had,  in  any  public  highway ;  but  such  coroner  or 
other  officer  shall  give  directions  for  the  private  interment 
of  the  remains  of  such  person  felo  de  se  without  anv  stake 
being  driven  through  the  body  of  such  person,  in  the 
churchyard  or  other  burial  ground  of  the  parish  or  place 
in  which  the  remains  of  such  person  might,  by  the  laws 
and  customs  of  England,  be  interred,  if  the  verdict  of  felo 
de  se  had  not  been  found  against  such  person.  Such  in- 
terment to  be  made  within  twenty-four  hours  from  the 
finding  of  the  inquisition,  and  to  take  place  between  the 
hours  of  nine  and  twelve  at  night. 

By  sect  2,  nothing  herein  shall  authorize  the  performing 

any  of  the  rites  of  Christian  burial  on  the  interment  of  the 

remains  of  any  such  persons,  except  so  far  as  it  relates  to 

the  interment  of  such  remains  in  such  churchyard  or  bunai 

ground  at  such  time  and  in  such  manner  as  aforesaid. 

As  a  general  In  Kemp  v.  Wickes  (g)  Sir  John  Nicholl  says,  "Our 

rule  do  body      church  knows  no  such  indecency  as  putting  the  body  into 

^.£3*  "  the  consecrated  ground  without  the  service  being  at  the 

without  service,  same  time  performed;"  and  cites  the  act  3  Jac.  1>  c-  °» 

compelling  such  service  to  be  read  over  popish  recusants, 
which  has  been  repealed,  as  the  4  Geo.  4,  a  52  has  been 
enacted,  since  the  delivery  of  this  judgment. 

What  is  a  "  convenient  warning  "  must  depend  in  some 
degree  on  the  facts  of  each  case.     The  law  on  this  sub- 
ject was  considered  in  Titchmarsh  v.  Chapman  (h). 
Office  of  By  the  rubric :  "  The  priests  and  clerks  meeting  the 

burial.  corpse  at  the  entrance  of  the  churchyard,  and  going  before 

it  either  into  the  church  or  towards  the  grave,  shall  saj  ** 
is  there  appointed." 

By  which  it  seems  to  be  discretionary  in  the  minister 
whether  the  corpse  shall  be  carried  into  the  church  or  not 
And  there  may  be  good  reason  for  this,  especially  in  cases 
of  infection. 

It  is  illegal  for  a  layman  or  for  any  one,  unless  he  1* 

(/)  3  Inst.  55;    1  H.  P.  C.  (h)  1  Roberts,  175;  3  Notes 

415.  of  Cases,  370. 

(ff)  3  Phill.  Rep.  295. 
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lawfully  authorized,  to  read  or  assist  in  reading  a  burial 
service  in  consecrated  ground  over  a  dead  body,  Johnson 
v.  Friend  and  Ballard  (t). 

By  Can.  67  of  1603,  "  After  the  party's  death,  there  Ringing  at 
shall  be  rung  no  more  but  one  short  peal,  and  one  before  fnnerala. 
the  burial,  and  one  other  after  the  burial.'9 

The  registration  of  burials  as  ordered  by  Can.  70  of  Registration 
1603,  and  52  Geo.  3,  c.  146,  has  been  treated  of  at  length  of  barial8- 
under  the  chapter  on  Baptism  (A). 

It  is  only  necessary  to  add  that  the  form  of  register,  as 
provided  by  the  statute,  for  burials  is  as  follows : — 


<( 

Schedule  C. 

Burials  in  the  parish  of  A.,  in  the  county  of  B.,  in  the  year 
one  thousand  eight  hundred  and  thirteen. 

Name. 

Abode. 

When  burled. 

A         1  By  whom  the  Ceremony 
•       l          was  performed. 

John  WOxm. 
No.  1. 

DuteStreef, 
WatminMer, 

1818. 
1«  May. 

62. 

And  that  where  the  burial  takes  place  in  any  place 
other  than  the  parish  church  or  churchyard,  or  the  chapel 
or  chapelyard  of  a  chapelry  having  its  own  registers  under 
sect.  4  of  the  act,  the  form  of  certificate  of  burial  is  as 
follows: — 


"  Schedule  D. 


A.  B.  of 


do  hereby  certify  that  on  the  day 

aged  was  juried  in  [stating  the  place 

of  burial],  and  that  the  ceremony  of  burial  was  performed 
according  to  the  rites  of  the  United  Church  of  England 
and  Ireland  by  me, 

"  To  the  rector  [or  as  the  case  may  be]  of  ." 

The  registration  of  burials  in  cemeteries  under  10  &  11 
Vict.  c.  65,  has  been  already  mentioned  (/). 


Sect.  4. — Fees  on  Burial. 

* 

u  We  do  firmly  enjoin  that  burial  shall  not  be  denied  to  Constituti  n 
any  one,  upon  the  account  of  any  sum  of  money ;  because  °*  Archbiahop 
if  anything  hath  been  accustomed  to  be  given  by  the  pious  ^S*00* 


i 


t)  6  Jur.,  N.  S.  280. 

h)  Vide  supra,  Part  III.,  Chap. 


II.  pp.  648—656. 

(I)  Vide  supra,  p.  846. 
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Constitution  demotion  of  the  faithful,  we  will  that  justice  be  done  there- 
of Arehbuhop  Dpon  to  fa  dmrohea  by  the  ordinary  of  the  place  after- 
LMgtoB-  wards"(m).  *  ' 

Shall  not  be  denied.]— Or  delayed  (a). 
£  7?oa  the  account  of  any  sum  of  money, ,] — Far  burial 
ought  not  to  he  sold :  hot  albeit  the  clergy  may  not  demand 
anything  for  burial,  yet  the  laity  may  be  compelled  to 
observe  pious  and  laudable  customs.  But  in  such  case 
the  clerk  must  not  demand  anything  for  the  ground,  or 
for  the  office ;  but  if  he  shall  allege,  that  for  every  dead 
person  so  much  has  been  accustomed  to  be  given  to  the 
minister  or  to  the  church,  he  shall  recover  it  (o). 

Hath  been  accustomed  to  be  given.] — That  is,  of  old, 
and  for  so  long  time  as  will  create  a  prescription,  although 
at  first  given  voluntarily.     For  they  who  have  paid  so 
long  are  presumed  at  first  to  have  bound  themselves  volun- 
tarily thereunto  ( p).     Sir  Simon  Degge   says,  that  the 
accustomed  fee  to  the  parson  for  breaking  the  soil  in  die 
churchyard,  is  for  the  most  part  3*.  4rf.  and  for  breaking 
the  floor  in  the  chancel  6*.  8d.  (y). 
Aito  custom         In    Topsal  v.   Ferrers  (15   Jac    1),   Edward  Topsat 
for  person         parson  of  St  Botolph's  without  Aldersgate,  London,  and 
Jiriihto  pay  «  the  churchwardens  of  the  same,  libelled  in  the  ecclesiastical 
fee  to  that        court  against  Sir  John  Ferrers,  and  alleged  that  there  was 
panak-  a  custom  within  the  city  of  London,  and  especially  within 

that  parish,  that  if  any  person  being  man  or  woman  die 
within  that  parish,  and  be  carried  out  of  the  parish  to  be 
buried  elsewhere,  in  such  case  there  ought  to  be  paid  to 
the  parson  of  this  parish  if  he  or  she  be  buried  elsewhere 
in  the  chancel  so  much,  and  to  the  churchwardens  so  much, 
being  the  sums  that  they  alleged  were  by  custom  payable 
unto  them  for  such  as  were  buried  in  their  own  chancel; 
and  then  alleging  that  the  wife  of  Sir  John  Ferrers  died 
within  the  parish,  and  was  carried  away  and  buried  in  the 
chancel  of  another  church,  and  so  demanded  of  him  the 
said  sum.  Whereupon  for  Sir  John  Ferrers  a  prohibitum 
was  prayed,  and  upon  debate  it  was  granted,  for  this 
custom  is  against  reason,  that  he  that  is  no  parishioner, 
but  may  pass  through  the  parish,  or  lie  in  an  inn  for  that 
night,  should  if  he  then  die  be  forced  to  be  buried  there, 
or  to  pay  as  if  he  were,  and  so  upon  the  matter  to  p*7 
twice  for  his  burial  (r). 

The  case  is  cited  by  Sir  G.  Lee  in  a  very  learned  judg- 

rm)  Langton.  (p)  Lind.  279. 

'a)  Lind.  278.  (q)  P.  146. 

\o)  Ibid.  (r)  Hob.  175. 
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ment,  in  Patten  v.  Castleman,  where  he  decided  that  the 
claim  of  a  vicar  for  a  fee  on  the  wedding  of  one  of  his 
parishioners  in  the  church  of  another  parish,  would  not  be 
substantiated,  on  the  general  principle  of  law,  that  where 
no  service  is  done  no  fee  can  be  due  («). 

But  Dr.  Gibson  says,  a  fee  for  burial  belongs  to  the 
minister  of  the  parish  in  which  the  party  deceased  heard 
divine  service,  and  received  sacraments,  wheresoever  the 
corpse  be  buried.  And  this,  he  observes,  is  agreeable  to 
the  rule  of  the  canon  law,  which  says  that  every  one,  after 
the  manner  of  the  patriarchs,  shall  be  buried  in  the  sepulchre 
of  his  fathers ;  nevertheless,  that  if  any  one  desires  to  be 
buried  elsewhere,  the  same  shall  not  be  hindered,  provided 
that  the  accustomed  fee  be  paid  to  the  minister  of  the  parish 
where  he  died,  or  at  least  a  third  part  of  what  shall  be 
given  to  the  place  where  he  shall  be  buried.  For  the 
understanding  of  which  it  is  to  be  noted,  that  anciently  all 
persons  in  their  wills  made  a  special  oblation  or  bequest  to 
the  church  at  which  they  were  to  be  interred ;  and  the 
people  in  those  days  depending  much  upon  the  prayers  of 
the  living  for  the  good  of  their  souls  after  death,  those  of 
better  condition  coveted  oftentimes  to  be  buried  in  religious 
houses,  with  a  view  to  greater  assistances  which  they  hoped 
to  receive  from  the  solemn  and  constant  devotions  there : 
also,  where  the  oblations  were  likely  to  be  plentiful,  the 
religious  were  led  by  that  prospect  to  desire  and  promote 
it.  By  which  means  parochial  ministers  would  have  been 
deprived  of  what  belonged  of  common  right  to  them,  and 
to  no  other ;  if  the  laws  which  indulged  them  in  being 
buried  in  religious  houses,  had  not  at  the  same  time  pro- 
vided for  the  ancient  parochial  rights;  which  sometimes 
was  the  third,  sometimes  the  fourth  part  (according  to  the 
customs  of  different  places)  of  what  was  given  to  the  re- 
ligious houses:  the  laws  probably  presuming,  that  the 
oblations  to  those  houses  would  be  much  larger  than  what 
was  usually  given  to  the  parochial  ministers  (f). 

And  this  was  called  the  canonical  portion;  and  the 
oblation  grew  by  custom  into  a  fixed  right  of  the  parish 
minister.  And  hence  it  is,  that  in  dispensations  for  bury- 
ing elsewhere,  reservations  have  been  made  of  the  rights 
of  those  churches  where  the  parties  die.  And  (to  take  off 
the  weight  in  some  measure  of  the  case  of  Topsal  v.  Fer- 
rer s)he  says,  that  this  right  was  not  denied,  but  seemingly 
acknowledged,  by  the  temporal  court  in  the  aforesaid  case, 

(*)  1  Lee's  R.  387;  vide  mtpra,  p.  815. 
(0  Gibs.  452. 
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where  the  suit  by  the  rector  and  churchwardens  of  St. 
Botolph's,  Aldersgate,  was  for  the  customary  fee  of  burr- 
ing in  the  chancel  there,  because  the  person  died  in  their 
parish,  and  was  buried  in  the  chancel  elsewhere.  Fur 
though  a  prohibition  was  granted  because  the  custom  wai 
unreasonable,  yet  that  unreasonableness  {he  say?)  was 
grounded  upon  the  person's  being  only  a  stranger,  an<i 
happening  to  die  in  the  parish.  For  so  the  report  itself 
expresses  the  ground  of  the  prohibition.  "  This  custom  i- 
against  reason,  that  he  who  is  no  parishioner,  but   may 

[>ass  through  the  parish,  or  lie  in  an  inn  for  a  night,  shouIJ 
le   forced   to  be   buried  there,  or  pay  as    if   he   were." 
"Which  is  in  effect  a  recognition  of  the  right,  in  case  ih> 
party   deceased  has    dwelling  in  the   parish,    and    is  a 
parishioner  (u).     Mr.  Fraser  remarks  that  this    does  cot 
so  well  agree  with  the  last  words  of  the  recited  case,  which 
supposes  it  to  be  unreasonable  for  a  man  to  pay-  fwice  fur 
his  burial. 
How  fur  con-         The  proportion  of  fees  due  for  the  burial  of  persons, 
nibble  i.v  the   whether  to  the  incumbent  or  churchwardens,  whether  for 
eourL1**110*      burying  in  or  out  of  the  parish,  depends  upon  the  parti- 
cular usage  and  custom  of  each  parish  respectively'.     For 
as  to  the  incumbent  for  burying,  the  foundation  of  the  fee 
was  voluntary,  and  the  obligation  or  necessity  of  paying 
arises  from  custom ;  which  is  the  ground  of  what  is  before 
observed  out  of  Liudwood.     But  although  the  rule  of  the 
canon  law  is,  that  in  case  of  denial  of  the  customary  fee 
justice  is  to  be  done  by  the  ordinary,  and  though  the  books 
of  the  common  law  allow  this  to  be  in  its  nature  a  matter 
properly  of  spiritual  cognizance,  yet  it  is  a  very  great 
abatement  from  that  allowance  that  the  temporal  courts 
reserve  to  themselves  the  right  of  determining,  first,  whe- 
ther there  is  such  a  custom,  in  case  that  is  denied ;  and, 
secondly,  whether  it  is  a  reasonable  custom  in  case  the 
custom  itself  is  acknowledged.     Upon  the  first  of  these 
heads,  a  prohibition  was  granted  in  the  case  of  Andrews  v. 
Symson,  in  27   Car.  2.     And  we  find  other  prohibitions 
also  granted,  as  where  the  church  of  Westminster,  for 
burying  in  the  abbcv,  demanded  50/.  and  the  cathedral  of 
York  5/.  over  and  above  the  common  fees  (x). 

But  here  it  is  to  be  observed  that  in  the  foregoing  case 
of  Andrews  v.  Symson,  the  demand  was  a  fee  of  four 
nobles  for  a  parishioner,  and  of  four  marks  for  a  stranger; 
which  proportion  and  difference  were  not  excepted  against 

(u)  Gibs.  452. 

(x)  Gibe.  453 ;  2  Keb.  778 ;  3  Keb.  523;  1  Sulk.  334. 
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by  the  court  as  unreasonable,  but  (as  has  been  said)  the 
prohibition  went  only  because  the  custom  was  denied  (y). 
In  Gilbert  v.  Buzzard(z),  Lord  Stowell  said,  "  very 
ancient  canons  forbid  the  taking  of  money  for  interment, 
upon  the  notion  that  consecrated  grounds  are  among  the 
"  res  sacra?  and  that  money  payments  for  them  were  there- 
fore acts  of  simoniacal  complexion ;  but  this  has  not  been  the 
way  of  considering  the  matter  since  the  Reformation,  for  the 
practice  goes  up  at  least  nearly  as  far ;  it  appears  founded 
upon  reasonable  considerations,  and  is  subjected  to  the 
proper  control  of  an  authority  of  inspection.     In  populous 

Earishes,  where  funerals  are  very  frequent,  the  expense  of 
eeping  churchyards  in  an  orderly  and  seemly  condition  is 
not  small,  and  that  of  purchasing  new  ones,  when  the  old 
ones  become  surcharged,  is  extremely  oppressive.  To 
answer  such  charges,  both  certain  and  contingent,  it  surely 
is  not  unreasonable  that  the  actual  use  should  contribute 
when  it  i3  called  for.  At  the  same  time,  the  parishes  are 
not  left  to  carve  for  themselves  in  imposing  these  rates ; 
they  are  submitted  to  the  examination  of  the  ordinary,  who 
exercises  his  judgment  and  expresses  the  result  by  a  con- 
firmation of  their  propriety  in  terms  of  very  guarded 
caution.  It  is  perhaps  not  easy  to  say  where  the  autho- 
rity could  be  more  properly  lodged  or  more  conveniently 
exercised." 

The  distinction  between  the  right  of  mere  interment  and  Might  of 
of  erecting  any  memorial  over  the  interred,  is  clearly  stated  interment 
in  Bardin  v.  Calcott  (a).     The  churchyard  as  well  as  the  rightof  r°m 
church  (says  the  same  great  authority)  is  the  freehold  of  erecting  any 
the  minister,  subject  to  the  rights  of  the  parishioners  for  memorial, 
interment.     Ancient  custom  often  annexes  fees  for  erecting 
a  stone  or  anything  else  by  which  the  grave  may  be  pro- 
tected, and  the  memory  of  the  person  interred,  preserved. 
It  is  no  general  common  law  right;  but  custom  will  inter- 
pose, and  where  it  is  shown  to  be  customary,  such  practice 
will  be  supported. 

In   Cawthorn  v.  Andrews  (b),  it  is  laid  down  that  the  Fees  in  the 
vicar  is  not  entitled,  either  by  the  common  or  canon  law,  to  neighbourhood 
demand  a  fee  for  burying  in  the  churchyard,  although  such  °      n  on* 
a  fee  may  be  due  by  special  custom.     In  2  Shower,  134, 
it  is  said,  that  in  the  neighbourhood  of  London,  the  church- 
wardens are  entitled  to  the  money  for  burying  in  the 
church  or  churchyard,  the  parson's  right  being  confined  to 
the  chancel.     In  Gilbert  v.  Buzzard,  Lord  Stowell  says, 

(y)  Gibs.  453.  (a)  1  Consist.  Rep.  14. 

(*)  3  PhilL  335 ;  2  Consist.  (A)  Willes,  536. 

Rep.  338. 

P.     VOL.  I.  3  K 
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Fees  in  the       "  An  objection  was  taken  to  the  application  of  the  fee  as 

of 'Londol^0^  8<Ate.d  m  the  toble#  The  ^J****011  to  the  incumbent's  pro- 
portion seems  entirely  to  forget  that  bj  the  general  law  it 
is  the  incumbent  who  has  the  freehold  of  the  soil  of  the 
churchyard,  though  provided  originally  by  the  parish.  | 
By  acquiescence,  confirmed  by  usage,  parishes  in  this  town 
and  neighbourhood  have  acquired  concurrent  rights,  into 
the  validity  of  which  it  is  quite  unnecessary  and  improper 
for  me  to  inquire,"  &c.  In  Littlewood  v.  Williams  (b),  it 
was  proved  that  a  practice  had  prevailed  in  the  parish  ot 
Hendon,  during  the  incumbency  of  several  vicars,  that 
Upon  the  burial  of  any  stranger  certain  fees  should  be  pa»; 
of  which  the  vicar  took  one  moiety,  and  the  churchwardens 
the  other  for  the  use  of  the  poor.  The  fees  were  paid  to 
the  sexton,  who  paid  over  the  moieties  to  the  use  of  the 
respective  parties.  A  new  vicar  refused  to  accede  U>  this 
arrangement;  he  buried  several  strangers,  and  made  the 
sexton  pay  over  the  entire  fees  to  himself^  and  it  was  hohfefl 
that  the  churchwardens  might  recover  one  moiety  to  their 
use  in  an  action  for  money  had  and  received. 
6  &  7  Win.  4,  6  &  7  Will.  4,  c.  86,  enacts  by  sect.  49,  "  That  nothing 
c.  86.  herein  contained  shall  affect  the  registration  of  baptisms  or 

burials  as  now  by  law  established,  or  the  right  of  any  offi- 
ciating minister  to  receive  the  fees  now  usually  paid  tor 
the  performance  or  registration  of  any  baptism,  buriai,  ot 
marriage." 
Dr.  Spry's  In  January  18,  1839,  Dr.  Spry  proceeded  against  w 

Case.  guardians  of  the  poor  in  Marylebone,  for  refusing  to  par 

the  burial  fees  of  paupers  to  the  rector  of  the  parish,  in  ")e 
Consistory  Court  of  London.  The  judge  said,  that ,*rt 
was  clear  that  the  ecclesiastical  courts  had  been  permitted 
to  exercise  some  jurisdiction  on  the  subject,  because  the 
courts  of  common  law,  where  prohibition  had  been  moved 
for,  had  not  granted  it,  on  the  general  ground  that  the* 
courts  were  wholly  incompetent  to  hold  pleas  on  die  sub- 
ject-matter but  on  special  grounds  (c).  Prohibition  ha* 
been  granted  because  the  fee  was  not  accustomed  and 
certain,  and  the  ecclesiastical  court  would  not  try  the 
custom  where  it  was  denied.  The  granting  prohib^ffl 
for  special  reasons  establishes  the  existence  of  the  jurisdic- 
tion which  is  recognized  by  the  statute  Circumspecti  agM** 
This  court  is  allowed  to  enforce  fees  to  clergymen  to 
spiritual  duties  due  by  custom,  the  duty  being  actually  {#" 
formed  (d).     By  customary  fees  are  meant  such  as  have 

(6)  6  Taunt.  276;   1  Marsh.      Salk.  332;    Topsal  v.  Forth 
389.  Hob.  175. 

(c)  Burdeaux  v.  Lancaster,  1  (d)  3  Bl.  Com.  90. 
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existed  so  lone  that  their  origin  cannot  be  traced.  The 
foundation  of  aU  such  is  that  they  were  originally  voluntary. 
Customary  burial  feeB  of  this  nature  may  be  sued  for  here, 
at  least  until  the  custom  has  been  denied,  and  prohibition 
moved  for  propter  defectum  triationis.  The  subject,  how- 
ever, is  not  without  difficulty,  for  no  such  suit  has  been 
brought  for  a  century ;  and  I  can  find  nothing  in  the  books 
as  to  one  liable  for  these  fees."  In  this  case  the  judge  dis- 
missed the  suit,  because  the  case  was  governed  by  par- 
ticular acts  of  parliament,  and  a  preliminary  remedy  by 
mandamus  ought  to  have  been  had  to  compel  the  vestry- 
men to  fix  the  table  of  rates  and  fees. 

Lord  Stowell,  acting  as  chancellor  for  the  diocese  of 
London,  adjusted  the  table  of  burial  fees  in  St.  Andrews, 
Holborn  («). 

In  the  case  of  Spry  v.  Gallop  (/),  it  was  holden  that  No  action  at 
burial  fees  should  be  sued  for  in  the  ecclesiastical  courts  Uw* 
and  cannot  be  recovered  in  those  of  common  law. 

As  to  questions  between  the  incumbents  of  old  and  new  Few  in  n«w 
parishes,  which  have  the  right  to  such  fees,  see  the  chapter  P*™"* 
on  the  Division  of  Parishes,  and  the  cases  of  Edgell  v. 
Burnaby  (g)9  Vaughan  v.  South  Metropolitan  Cemetery 
Company  (A),  and  Champneys  v.  Arrowsmith  (*'),  there 
cited. 

By  10  &  1 1  Vict.  c.  65,  the  following  provisions  are  Fees  under 
made  with  respect  to  payments  to  incumbents  of  parishes  T*16  G*]?iem 
or  ecclesiastical  districts,  and  to  parish  clerks,  in  compen-  tf{^  Clauses 
sation  for  their  fees. 

Sect  52.  "  The  company  shall,  on  the  burial  of  every  Payments  to 
body  within  the  consecrated  part  of  the  cemetery,  pay  to  incumbents 
the  incumbent  for  the  time  being  of  the  parish  or  ecclesi-  J^  wh^ 
astical'  district  from  which  such  body  shall  have  been  bodies  are 
removed  for  burial  such  sums,  if  any,  as  shall  be  prescribed  bronglrt. 
for  that  purpose  in  the  special  act." 

Sect.  53.  "  For  ascertaining  the  amount  of  the  pay-  Company 
ments,  if  any,  to  be  made  to  the  incumbents  of  the  several  8haU  kee^ 
parishes  or  districts  aforesaid,  the  company  shall  cause  interments, 
books  to  be  kept,  and  entries  to  be  made  therein  of  the 
names  of  all  persons  whose  bodies  are  buried  within  the 
consecrated  part  of  the  cemetery,  and  the  names  of  the 

Imrishes  or  districts  from  which  such  bodies  respectively 
lave  been  removed,  and  the  manner  of  their  burial  within 
the  cemetery  (distinguishing  whether  in  a  place  of  exclu- 

(e)  Gilbert  v.  Buzzard,  2  Con-         (g)  8  Ex.  788. 
sist  Rep.  338.  (h)  1  John.  &  Hem.  256. 

(/)  16  M.  &  W.  716  (1847).  (i)  3  L.  R.,  C.  P.  107. 
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Account  of 
pay menU  doe 
to  incumbents 
of  parishes  to 
be  rendered 
half-yearly. 


Fees  to  bo 
paid  to  in- 
vumbeuts  of 
parishes  half- 
yearly. 


Payment  to 
be  made  to  the 
incumbent  for 
the. time  being, 
who  is  to  ac- 
count with  his 
predecessor. 


give  burial  or  otherwise"),  with  the  date  of  such  burial;  aid 
such  books  shall  be  at  all  reasonable  times  open  to  the  in- 
spection of  the  incumbents  for  the  time  being  of  the  said 
several  parishes  or  districts,  or  any  person  employed  by 
them,  without  fee  or  reward." 

Sect  54.  "  The  company  shall  on  the  25th  of  Maid 
and  29th  of  September  in  each  year,  or  within  one  montl 
after  each  of  tne  said  days,  deliver  to  the  person  who  b 
the  incumbent  of  any  parish  or  ecclesiastical  district  <m 
that  day,  or  to  his  executors  or  administrators,  on  demand 
made  within  the  said  month,  an  account  of  the  sums,  i 
any,  payable  in  respect  of  bodies  removed  for  burial  within 
the  consecrated  part  of  the  cemetery  as  aforesaid  from  suen 
parish  or  ecclesiastical  district  during  the  half-year  nexi 
preceding  the  said  25th  of  March  or  29th  of  September,  as 
the  case  may  be." 

Sect.  55.  "  The  sums  payable  by  virtue  of  the  special 
act  shall  be  paid  half-yearly  on  the  25th  of  March  and  tie 
29th  of  September,  or  within  one  month  afterwards,  to  the 
persons  who  are  the  incumbents  of  the  parishes  or  eccle- 
siastical districts  in  respect  of  which  the  same  are  payable 
on  such  25th  of  March  and  29th  of  September  respec- 
tively, or  the  executors  or  administrators  of  such  incum- 
bents; (that  is  to  say,)  such  sums  as  accrue  between  the 
29th  of  September  and  the  25th  of  March  following,  AaH 
be  paid  to  the  person  who  is  the  incumbent  on  the  25th  of 
March,  and  such  sums  as  accrue  between  the  25th  w 
March  and  the  29th  of  September  following,  shall  be  jjaw 
to  the  person  who  is  the  incumbent  on  the  29th  of  Sep- 
tember ;  and  if  any  such  sums  be  not  paid  to  the  party 
entitled  to  receive  the  same  within  the  period  hereinbefo^ 
limited  for  the  payment  thereof,  such  party  may  recover 
the  same,  with  full  costs,  by  action  of  debt  or  on  the  case, 
in  any  court  having  competent  jurisdiction." 

Sect  56.  "  If  any  incumbent  of  any  parish  or  district 
in  respect  of  which  sums  are  payable  by  the  company  "J 
virtue  of  the  special  act  ceases  to  be  incumbent,  by  cession, 
death,  or  otherwise,  between  the  said  two  half-yearly  day* 
of  payment,  such  incumbent  shall  be  entitled  to  rec&w 
so  much  of  the  sum  payable  at  the  half-yearly  day  which 
happens  next  after  he  ceases  to  be  incumbent  as  has 
accrued  from  the  last  preceding  half-yearly  day,  or  from 
the  time  when  such  incumbent  became  first  entitled  to 
receive  the  fruits  of  his  living,  as  the  case  may  require,  up 
to  the  day  at  which  he  ceased  to  be  incumbent,  and  the 
incumbent  of  any  parish  or  district  who  receives  from  th* 
company  any  sum  to  a  part  of  which  any  preceding  in- 
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cumbent  is  entitled  under  the  provisions  herein  contained 
shall  pay  such  part  to  him,  his  executors  or  administrators, 
accordingly ;  and  the  company  shall  not  be  answerable  to 
any  person,  other  than  the  actual  incumbent  for  the  time 
being,  for  the  payment  of  any  sums  by  virtue  of  this  or  the 
special  act." 

Sect.  57.  ts  The  company  shall,  on  the  burial  of  every  Company  to 
body  within  the  consecrated  part  of  the  cemetery,  except  W  P*™k 

t-ai_i.j-i_"JaIi-  X*  •  r  clerks  the  com- 

where  the  body  is  buried  at  the  expense  of  any  parish  or  pensation 
ecclesiastical  district,  or  union  of  parishes  for  the  relief  of  mentioned, 
the  poor,  pay  to  the  parish  clerk  of  the  parish  or  ecclesias- 
tical district  from  which  such  body  has  been  removed  for 
burial,  if  he  held  the  office  of  parish  clerk  of  such  parish 
or  ecclesiastical  district  at  the  time  of  the  passing  of  the 
special  act,  but  not  otherwise,  such  sum,  if  any,  as  shall  be 
prescribed  for  that  purpose  in  the  special  act." 

By  15  &  16  Vict.  c.  85  (extended  to  towns  generally  Fees  nnder  15 
by  16  &  17  Vict  c.  134),  the  following  provisions  for  £^][2di6 
compensation  are  made  when  churchyards  are  closed  under  %  17  vict. 
the  acts : —  c.  134. 

Sect.  33.  "  Any  burial  board,  under  such  restrictions  Fees  to  be  paid 
and  conditions  as  they  think  proper,  may  sell  the  exclusive  ™"j»J«f for 

•    Li     r\-     •  1      #xi_       •  x*a  r         v     \t   j         *j    burials  in  con- 

right  01  burial,  either  in  perpetuity  or  for  a  limited  period,  crated  part 

in  any  part  of  any  burial  ground  provided  by  such'  board,  of  burial 
and  also  the  right  of  constructing  any  vault  or  place  of  gro^d. 
burial  with  the  exclusive  right  of  burial  therein  in  perpe- 
tuity or  for  a  limited  period,  and  also  the  right  of  erecting 
and  placing  any  monument,  gravestone,  tablet,  or  monu- 
mental inscription  in  such  burial  ground ;  but  there  shall  be 
payable  to  the  incumbent  or  minister  of  the  parish  out  of 
the  fees  or  payments  to  be  paid  in  respect  of  any  rights 
acquired  under  this  enactment  in  the  consecrated  part  of 
such  burial  ground  (in  lieu  of  the  fees  or  sums  which  he 
would  have  been  entitled  to  on  the  grant  of  the  like  rights 
in  the  burial  ground  of  his  parish)  such  fees  or  sums  as 
shall  be  settled  and  fixed  by  the  vestry  with  the  approval 
of  the  bishop  of  the  diocese,  or  if  no  such  fees  or  sums 
shall  have  been  so  settled,  then  such  fees  as  he  would  by 
law  or  custom  have  been  entitled  to  on  the  grant  of  the  like 
rights  in  the  burial  ground  of  his  parish." 

The  previous  section  (sect.  32),  which  is  also  of  im- 
portance on  this  Question,  has  been  already  cited  (j). 

Sect.  35.  "  Wnere  at  the  time  of  the  discontinuance  of  Fees  to  be  di- 
interment  in  any  burial  ground  the  fees  in  respect  of  7ided  J"10/)8 
burials  therein  are  divided  between  the  incumbent  of  the  enMJed.n 

(J)  See  p.  849. 
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pariah  and  the  incumbent  of  any  district  parish  or  other 
ecclesiastical  district,  each  incumbent  shall  have  the  same 
proportion  of  the  fees  in  the  burial  ground  to  be  provided 
under  this  act,  as  he  was  entitled  to  in  respect  of  inter- 
ments in  the  old  burial  ground." 
Payment  in  Sect  36.  "  Where  fees  or  any  portion  of  fees  payable  ob 

certain  rates  interments  or  for  any  monument,  gravestone,  tablet  <r 
wardeos^tnu-  monumental  inscription  in  the  burial  ground  of  any  parish 
tees,  &c'  for  which  a  burial  ground  is  provided  alone  or  jointly  with 

any  other  parish  or  parishes  under  this  act,  are  by  law  or 
custom  payable  to  the  churchwardens  of  any  parish,  or  to 
trustees  or  other  persons,  for  or  towards  the  payment  of 
any  annuity  or  stipend  to  the  incumbent  or  minister,  or 
any  other  parochial  purpose,  or  the  discharge  of  any  debt 
or  liability,  such  fees  or  portion  of  fees  shall  be  payable  in 
the  burial  ground  to  be  provided  as  aforesaid  ior  such 

Earish  under  this  act,  and  shall  be  received  by  the  burial 
oard  and  paid  to  the  parties  entitled  to  receive  the  same; 
and  where  fees  or  payments  have  been  received  on  inter- 
ments, or  for  any  monument,  gravestone,  tablet,  or  monu- 
mental inscription,  in  the  burial  ground  of  any  such  parish 
by  any  such  churchwardens,  or  by  trustees  or  other  per- 
sons, for  the  purpose  of  discharging  any  periodical  payment 
or  other  liability,  it  shall  be  lawtul  for  the  burial  board, 
upon  the  request  of  such  churchwardens,  trustees,  or 
persons,  to  pay  from  time  to  time,  out  of  the  fees  and 
monies  received  by  them  on  account  of  such  parish,  such 
amount  as  may  be  necessary  for  discharging  such  periodical 
payment  or  liability." 
Power  to  Sect.  37.  "  It  shall  be  lawful  for  the  vestry  of  any  parish 

ocm^t*  fh  &om  fc™e  to  t"ne>  ^  ^ey  ^ink  fit*  TOth  the  consent  of  the 
bishop,  to  bishop  of  the  diocese,  to  revise  and  vary  the  fees  payable 
revise  the  fees  to  the  incumbent,  clerk,  and  sexton,  and  other  persons 
Ac^rfo)*"^  ftn^  bodies  respectively,  under  the  provisions  of  this  act, 
stitute  a  fixed  or,  with  such  consent  as  aforesaid,  to  substitute  for  the 
payment.  fees  payable  to  such  incumbent,  clerk,  and  sexton,  and 

other  persons  and  bodies  respectively,  a  fixed  annual  sum 
of  such  amount  as  to  such  vestry  may  seem  just,  to  be 
payable  by  such  periodical  payments  as  such  vestry  may 
appoint,  and  in  such  last-mentioned  case  the  fees  whick 
would  otherwise  be  payable  under  this  act  to  the  incum- 
bent, clerk,  and  sexton,  and  such  other  persons  and  bodies 
respectively,  shall  be  paid  to  the  burial  board,  and  such 
fixed  payments  as  aforesaid  shall  be  paid  by  such  board.'9 
Management         Sect  38.  u  The  general  management,  regulation,  and 
in  burial***      control  of  the  burial  grounds  provided  under  this  act  shall, 
boards,  subject  to  the  provisions  of  this  act  and  the  regulations  to 
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be  made  thereunder,  be  vested  in  and  exercised  by  the 
respective  burial  boards  providing  the  same;  provided 
that  any  question  which  shall  arise  touching  the  fitness  of 
any  monumental  inscription  placed  in  any  part  of  the 
consecrated  portions  of  such  grounds  shall  be  determined 
by  the  bishop  of  the  diocese." 

Sect.  39.  "  Where  a  burial  ground  is  provided  under  Arrangement* 
this  act  for  the  common  use  of  two  or  more  parishes,  in  I**™*11  tb« 

, .         •    •  .m  v     \        n         i_   incumbents  of 

case  any  question  arise  among  the  meumbents  of  such  parishes. 
parishes  as  to  the  performance  of  the  burial  service  by  a 
chaplain  to  be  paid  by  means  of  contributions  from  such 
incumbents,  or  deductions  from  fees  or  sums  payable  to 
them,  or  otherwise  touching  the  performance  of  service  in 
the  consecrated  part  of  such  ground,  the  bishop  of  the 
diocese  shall  from  time  to  time  confirm  any  arrangement 
which  a  majority,  or,  in  case  of  equal  numbers,  one  half 
of  the  incumbents  shall  approve,  and  such  arrangement 
«,  confirmed  shall  be  binding  upon  all  the  parties  con- 
cerned." 

Sect.  50.  "  Where  under  any  local  act  fees  on  inter-  Where  fees 
ments  in  any  burial  ground  of  any  parish  in  the  metropolis  «*  charged 
are  payable  to  the  churchwardens  of  such  parish,  or  to  any  ™  sti^ncTto 
trustees  or  other  persons,  for  the  purpose  of  enabling  them  minister, 
to  pay  an  annuity  or  stipend  to  the  inoumbent  or  minister, 
the  fees  which  under  this  act,  or  any  act  relating  to  any 
cemetery  company,  would  on  the  interment  in  the  ceme^ 
tery  of  any  company  of  any  body  brought  from  such 
parish  be  payable  to  such  incumbent  or  minister,  shall  be 
payable  to  the  said  churchwardens,  trustees,  or  persons, 
and  any  surplus  of  such  fees  which  may  remain  in  their 
hands  after  payment  of  such  annuity  or  stipend  shall  be  paid 
to  such  incumbent  or  minister." 

By  17  &  18  Vict.  c.  87,  s.  10,  the  powers  of  settling  and  Council  of 
fixing  the  fees  or  sums  to  be  payable  to  the  incumbent  or  j£™!jj£r  0f 
minister,  and  of  revising  and  varying  the  fees  payable  to  burial  board  in 
the  incumbent,  clerk  and  sexton  and  other  persons  and  certain  cases, 
bodies,  and  of  substituting  for  such  fees  fixed  annual  sums, 
by  sections  33  and  37  of  the  last  act  given  to  the  vestry, 
and  exercisable  with  the  approval  or  consent  of  the  bishop 
of  the  diocese,  as  therein  mentioned,  shall  with  respect  to 
fees  and  sums  arising  in  or  from  any  burial  ground  pro* 
vided  under  this  act  by  the  council  of  any  oorough  bo 
transferred  to  suoh  council,  and  be  exercisable  with  the 
like  approval  or  consent. 

By  19  &  20  Vict.  c.  104,  s.  32,  for  the  purposes  of  the  Ecclesiastical 
acts  concerning  or  regulating  the  burial  of  the  dead,  every  fl"l8trict»* 
pariah  created  under  it  or  under  6  8*  7  Vict,  c,  37,  or. 
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7  &  8  Vict.  c.  94,  shall  be  held  to  be  an 
district  within  the  meaning  of  the  said  acts. 
CSty  of  By  20  &  21  Vict  c  35,  all  these   provisions,  exeep 

i*»>&x>-  those  contained  in  sect.  39  of  15  &  16  Vict,  c   85,  an 

repealed  as  to  the  city  of  London ;    and   special  enact- 
ments are  made  instead. 
Clerk* and  In  the  case  of  Gell  v.  Mayor,  Sfe.  of  Birmin.ffham{l. 

SkTtthSrdSeaa    !t  waB  holden  that>  under  15  &  16  Vlct-  c-  &$>  and  I6* 

in  bnritl  17  Vict,  c  134,  parish  clerks  and  sextons  are  entitled  » 

ground*.  perform,  when  necessary,  the  same  functions  and  duties. 

and  receive  fees   therefor,  in   respect  of  the    burial;  at' 

parishioners  and  inhabitants  of  the  parishes  of  which  thfT 

are  clerks  and  sextons  in  the  new  burial  grounds  provided 

by  burial  boards  under  these  acts,  and  the  burial  board* 

cannot  deprive   them  of  such  fees  by  appointing:  caber 

persons  to  do  their  duties.    Nor  can  they  maintain  trespass 

against  the  sexton  or  his  lawful  deputy  for  entering  upon 

the  burial  ground  to  dig  the  grave  and  toll  the  belts  under 

the  67th  Canon  (/). 

JTmwJyr,  In  the  case  at  Hornby  v.  The  Burial  Board  of  Toxtetk 

Tbrtetk  Park  (m),  upon  the  construction  of  the  general  and  Ion) 

una     nar  .  burial  acts,  the  incumbents  of  the  several  churches  within 

the  district  of  Toxteth  Park  were  holden  not  to  be  entitled, 

either  collectively  or  individually,  to  any  of  the  fees  paid 

for  burials  in    the    Toxteth    Park    Cemetery,    upon    the 

ground  that  none  of  those  churches  had  burial  grounds 

attached  to  them  in  which  the  persons  dying  within  the 

district  would  have  been  buried,  as  of  right,  if  it  had  not 

been  for  the  existence  of  the  Toxteth  Fark  Cemetery. 

But  in  Day  v.  Peacock  (n),  where  prior  to  the  art 
15  &  16  Vict.  C.  85,  a  township,  which  was  a  parish 
within  the  meaning  of  the  interpretation  clause  of  the 
act,  was  divided  intn  ecclesiastical  districts  with  separate 
burial  grounds,  and  afterwards  a  burial  ground  was  pro- 
vided under  the  act  fnr  the  whole  township,  it  was  held, 
that  each  incumbent  of  such  district  was  entitied  to  the 
burial  fees  in  respect  of  the  burial  service  performed  by 
him  in  the  burial  ground  provided  under  the  act  to  which 
he  would  have  been  entitled  before  the  act  if  the  body 
had  been  buried  in  the  burial  ground  attached  to  his 
district. 

fit)  10  L.  T-,  N.  S.  497.  (»)  31  Beav.  52;  B  Jur.,  R,  a 

(0   Burial  D".:nl  qf  St  Mar-      531. 
gant't    Rochester   v.    Thom/iaon, 
19  W.  H.  892;  40  L.  J.,  N.  S., 
C.  P.  213. 
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1  Sect.  5. — Mortuaries. 

i       Closely  analogous  to  burial  fees  are  mortuaries. 

A  mortuary  seems  to  have  been  originally  an  oblation  Old  law  as  to. 
,  made  at  the  time  of  a  person's  death.  In  the  Saxon  times 
there  was  a  funeral  duty  to  be  paid,  which  was  called 
•r  pecunia  sepulchralis,  and  symbolum  animm  or  the  souU 
,  shot,  which  was  required  by  the  Council  of  JEnham,  and 
|  enforced  by  the  laws  of  King  Canutus,  and  was  due  to  the 
church  which  the  party  deceased  belonged  to,  whether  he 
,    was  buried  there  or  not  (0). 

Dr.  Stillingfleet  makes  a  distinction  between  mortuaries 

and  corse  presents :  the  mortuary,  he  says,  was  a  right 

settled  on  the  church  upon  the  decease  of  a  member  of  it ; 

and  a  corse  present  was  a  voluntary  oblation  usually  made 

at  funerals  (p). 

And  it  seems  that  in  ancient  times  a  man  might  not 
dispose  of  his  goods  by  his  last  will  and  testament  without 
first  assigning  therein  a  sufficient  mortuary  to  the  church. 
And  this,  in  a  constitution  of  Archbishop  Winchelsea,  is 
called  the  principal  legacy,  so  denominated  (says  Lind- 
wood),  because  they  who  died  did  bequeath  the  best  or 
1  the  second  best  of  their  goods  to  God  and  the  church,  in 
1      the  first  place,  and  before  other  legacies  (q). 

And  in  another  constitution  of  the  same  archbishop  it 
is  enjoined,  that  if  a  person  at  the  time  of  his  death  have 
three  or  more  quick  goods,  the  first  best  shall  be  given  to 
him  to  whom  it  is  due  (that  is,  to  the  lord  of  the  fee  for  a 
heriot),  and  the  second  best  shall  be  reserved  to  the  church 
where  the  deceased  person  received  the  sacraments  while 
he  lived  (r). 

And  this  was  usually  carried  to  the  church  with  the 
dead  corpse.  And  Mr.  Selden  quotes  an  ancient  record, 
where  it  is  recited,  that  a  horse  was  presented  at  the  church 
the  same  day  in  the  name  of  a  mortuary,  and  that  the 
parson  received  him  according  to  the  custom  of  the  land 
and  of  holy  church  (*). 

By  21  Hen.  8,  c.  6,  s.  1,  "  Forasmuch  as  question  and  Limitations  of 
doubt  hath  arisen  upon  the  order,  manner  and  form  of  I??!*?*!^?^ 

1  -1.  ..Jr<ll../,  •  -  statute  41  lien. 

demanding,  receiving  and  claiming  of  mortuaries,  other-  s,  c.  6. 
wise  called  corse  presents,  as  well  for  the  greatness  and 
value  of  the  same,  which,  as  hath  been  lately  taken,  is 
thought  over-excessive  to  the  poor  people  and  other  per- 
sons of  this  realm,  as  also  for  that  such  mortuaries  or  corse 
presents  have  been  demanded  and  levied  for  such  as  at  the 

(0)  1  Still.  171.  (r)  Ibid.  184. 

(/>)  1  Still.  172, 173.  («)  Seld.  Hist.  Tith.  287. 

(j)  Lind.  196. 
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limitations  of  ^me  0f  their  death  have  had  no  property  in  any  goods* 
■ututesMHoi.  chattels,  and  many  times  for  travelling'  and  wayfering  ae 
8,  c  6.  in  the  places  where  they  have  fortuned   to  die ;  to  ^ 

intent,  therefore,  that  all  doubt,  contention  and  m*»- 
tainty  herein  may  be  removed,  and  as  well  the  genenfty 
of  the  king's  people  therein  remedied,  as  also  the  parses. 
vicars,  parish  priests,  curates  and  others  having  interest  k 
such  mortuaries  and  corse  presents  indifferently  proridfc 
for,"  it  is  enacted,  that  "  no  parson,  vicar,  curate,  nor  pans 
priest,  nor  any  other  spiritual  person,  nor  their  farms* 
bailiffs,  nor  lessees,  shall  take,  receive  or  demand  of  »J 
person  within  this  realm,  for  any  person  dying-  within  ife 
same,  any  manner  of  mortuary  or  corse  present,  nor  as* 
sum  of  money  nor  any  other  thing  for  the  same,  moR 
than  is  hereafter  mentioned,  nor  shall  convent  or  call  »7 
person  before  any  judge  spiritual  for  the  recovery  of  &? 
such  mortuaries  or  corse  presents,  or  any  other  thing  fe 
the  same,  more  than  is  hereafter  mentioned,  on  pain  to 
forfeit  for  every  time  so  demanding,  receiving,  taking  » 
conventing  or  calling  any  such  person  before  any  spiritnsl 
judge,  so  much  in  value  as  they  shall  take  above  the  sua 
limited  by  this  act,  and  over  that  40s.  to  the  party  grieved 
contrary  to  this  act,  to  be  recovered  by  action  of  debt.9 

Sect,  2,  "  And  no  manner  of  mortuary  shall  be  tak® 
or  demanded  of  any  person  whatsoever,  which  at  the  time 
of  his  death  hath  in  moveable  goods  under  the  value  of 
ten  marks. 

"  And  no  mortuary  shall  be  given  or  demanded  of  apj 
person,  but  only  in  such  place  where  heretofore  mortuaries 
have  been  used  to  be  paid  and  given,  and  in  those  phuses 
none  otherwise  but  after  the  rate  and  form  hereafter  men- 
tioned. 

"  And  no  person  shall  pay  mortuaries  in  more  places 
than  one,  that  is  to  say,  in  the  places  of  their  most  dwelling 
habitation,  and  there  but  one  mortuary. 

"  And  no  parson,  vicar,  curate,  parish  priest  or  other, 
shall,  for  any  person  dying  or  dead,  and  being  at  the  time 
of  his  death  of  the  value  in  moveable  goods  of  ten  marks  or 
more,  clearly  above  his  debts  paid,  and  under  the  sum  of 
30/.,  take  for  a  mortuary  above  3*.  4rf.  in  the  whole. 
And  for  a  person  dying  or  dead,  being  at  the  time  of  bis 
death  of  the  value  of  30/.  or  above,  clearly  above  his  debts 
paid,  in  moveable  goods,  and  under  the  value  of  40/1  there 
shall  no  more  be  taken  or  demanded  for  a  mortuary  than 
6*.  8<Z.  in  the  whole.     And  for  any  person  dying  or  dead, 
having  at  the  time  of  his  death  of  the  value  in  moveable 
goods  of  40/.  or  above,  to  any  sum  whatsoever  it  be, 
clearly  above   his   debts  paid,   there   shall  be  no  more 
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&ken,  paid  or  demanded  for  a  mortuary  than  10*.  in  the 
vhole." 

1  Sect.  3.  (S  Provided,  that  for  no  woman  being  covert, 
baron,  nor  child,  nor  for  any  person  not  keeping  house, 
Miy  manner  of  mortuary,  nor  any  thing  or  money  by  way 
of  mortuary,  shall  be  paid:  nor  also  for  any  wayfaring 
man  or  other  that  dwelleth  not  nor  maketh  residence  in 
ithe  place  where  they  shall  happen  to  die,  but  that  the 
mortuary  of  such  wayfaring  persons  be  answerable  in 
r  places  where  mortuaries  be  accustomed  to  be  paid  in 
<  manner  and  form  and  after  the  rate  before  mentioned,  and 
i  none  otherwise,  in  the  place  or  places  where  such  way- 
'  faring  persons  at  the  time  of  their  death  had  their  most 
habitation,  house  and  dwelling  places,  and  no  where  else." 
Sect.  4.  u  Provided,  that  it  shall  be  lawful  to  all  par- 
sons, vicars,  curates,  parish  priests,  and  other  spiritual 
.  persons,  to  take  any  sum  of  money  or  other  thing,  which 
i  by  any  person  dying  shall  be  disposed,  given  or  be- 
,  queathed  to  them,  or  any  of  them,  or  to  the  high  altar  of 
\    the  church." 

|         Sect.  5.  "  And  no  mortuaries  nor  corse  presents,  nor    • 
any  sum  of  money  or  other  thing  for  any  mortuary  or 
corse  present,  shall  be  demanded  or  taken  in  the  parts  of 
Wales,  nor  in  the  marches  of  the  same,  nor  in  the  town  of 
Berwick,  but  only  in  such  places  of  the  same  where  mortu- 
aries have  been  accustomed  to  be  paid;    and  in  those 
places  no  mortuaries  or   corse  prosents,  nor  any  other 
thing  for  mortuary  or  corse  present,  shall  be  demanded  or 
taken,  but  only  after  the  form  and  manner  above  specified, 
and  none  otherwise,  nor  of  any  other  person  than  is  limited 
by  this  act,  upon  the  pain  contained  therein." 

Sect.  7.  "  Provided,  that  it  shall  be  lawful  to  the  bishops 
of  Bangor,  Landaff,  St.  David's  and  St.  Asaph,  and  like- 
wise to  the  Archdeacon  of  Chester,  to  take  such  mortuaries 
of  the  priests  within  their  dioceses  and  jurisdictions  as 
heretofore  have  been  accustomed. 

"  Provided  also,  that  in  such  places  where  mortuaries 
have  been  accustomed  to  be  taken  of  less  value  than  is 
aforesaid,  no  person  shall  be  compelled  to  pay  in  such 
place  any  other  mortuary,  or  more  for  any  mortuary  than 
nath  been  accustomed;  nor  that  any  mortuary  in  such 
place  s^iall  be  demanded  or  taken  of  any  person  exempt 
Ey  this  act,  nor  in  any  wiae  contrary  to  tnis  act,  upon  tne 
pain  afore  limited." 

By  13  Ann.  c.  6,  the  clause  in  the  said  statute  so  far  as  As  to  Welsh 
it  relates  to  the  taking  of  any  mortuary  or  corse  pre-  dioceses. 
Bent  upon  the  death  of  any  clergyman  within  the  dioceses  of 
Bangor,  Landaff,  St,  David's,  and  St.  Asaph,  is  repealed; 


And  arcb- 

ite«onry  of 
Che»t*r. 
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and  certain  sinecures  and  prebends  are  annexed  to  the  re- 
spective sees,  in  recompense  and  in  lieu  of  the  mortnans 
of  priests  dying  within  the  said  respective  dioceses. 

And  as  to  the  archdeaconry  of  Chester,  it  is  said,  c* 
the  custom  there  was,  that  the  archdeacon  (and  after  ife 
erection  of  the  episcopal  see  there,  the  bishop  as  «■*■ 
deacon)  had  for  a  mortuary,  after  the  death  of  every  prie* 
dying  within  the  archdeaconry  of  Chester,  the  best  bos 
or  mare,  his  saddle,  bridle,  spurs,  his  best  gown  or  deal 
his  best  hat,  his  best  upper  garment  under  his  gowa,b 
tippet,  and  his  best  signet  or  ring  (f ). 

But  by  28  Geo.  2,  c.  6,  the  aforesaid  clause,  so  far  asi 
relates  to  the  taking  of  any  mortuary  or  corse  pree* 
upon  the  death  of  any  clergyman  within  the  archdeacosfj 
of  Chester,  shall  immediately  after  the  living  of  Wwcta 
shall  become  void  be  repealed,  and  the  said  living  shall  k 
annexed  to  the  see  of  Chester,  in  compensation  of  mi 
mortuaries. 

And  by  26  Hen.  8,  c.  15,  "  Forasmuch  as  divers  ad- 
jects inhabiting  within  the  archdeaconry  of  Richmond  it 
the  county  of  York,  be  and  of  long  time  have  been  sow 
and  greviously  exacted  and  impoverished  by  the  parsons, 
vicars,  and  others  such  as  have  benefices  and  spirits*) 
promotions  within  the  same,  as  by  taking  of  every  persB 
when  he  dieth,  in  the  name  of  a  pension  or  of  a  pomm. 
sometime  the  ninth  part  of  all  his  goods  and  chattels,  ani 
sometime  the  third  part,  to  the  open  and  manifest  im- 

£overishing  of  most  part  of  the  king's  poor  subjects  in- 
abiting  and  deceasing  within  the  same;"  it  is  enacted, 
that  "  no  manner  of  spirtual  person,  or  other,  having  aai 
benefice  or  other  spiritual  promotion  within  the  said  arch- 
deaconry, shall  in  any  wise  ask,  levy,  demand,  or  take, 
after  the  decease  of  any  person,  any  such  portions  or  pen- 
sions, or  any  other  demand  or  duty  in  the  name  or  lieu  of 
the  same,  on  pain  of  a  pramunire;  but  that  all  the  king! 
subjects  of  the  said  archdeaconry,  and  their  executors  and 
administrators,  shall  be  ordered  and  used  for  their  goods 
and  chattels  after  their  decease  in  like  manner  as  is  con- 
tained in  the  statute  of  the  21  Hen.  8,  c.  5,  for  probate  of 
testaments,  and  none  otherwise;  any  use,  custom,  bull, 
composition,  prescription,  or  ordinance  to  the  contrary 
notwithstanding. " 

By  the  statute  of  Circumipeete  atjaiis,  13  Edw.  1,  st  4, 
"if  a  parson  demand  mortuaries,  in  places  where  amor* 
tuary  hath  been  used  to  be  given,  all  such  demands  shall 
be  made  in  the  spiritual  court;  and  in  all  such  cases  the 

(0  Cro.  Car.  237. 
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Spiritual  judge  shall  have  power  to  take  knowledge,  not- 
withstanding the  king's  prohibition." 
9  Sir  Simon  Degge  was  of  opinion,  that  an  action  also 
iwill  now  lie  upon  the  aforesaid  statute  21  Hen.  8,  c.  6. 
rB\it  that  statute  plainly  supposes  that  the  recovery  of  the 
\  money  shall  be  solely  in  the  spiritual  court,  as  the  recovery 
i  of  the  mortuary  was  before  (t/). 

i       In  the  case  of  Johnson  v.  Oldham,  in  12  Will.  3(x),  a 
r  prohibition  was  moved  for,  to  be  directed  to  the  spiritual 
i  court,  to  stay  a  suit  there  for  a  mortuary,  upon  a  sugges- 
tion  of  the  statute,  and  that  there  was  no  custom  in  this 
i  case  for  the  payment  of  it ;  and  it  was  urged,  that  no  mor- 
r  tuary  was  due  but  by  custom,  and  therefore  the  custom 
,  here    being  denied,  they  ought  not  to  proceed  in  the 
j   spiritual  court.     Against  which,  it  was  argued,  that  the 
{    statute  has  saved  the  jurisdiction  to  the  spiritual  court, 
j    where  mortuaries  have  been  usually  paid;  besides,  they 
ought  first  to  plead  in  the  spiritual  court,  that  there  is 
(    not  any  such  custom;  and  then,  upon  refusal  to  admit  the 
'-     plea  there,  is  the  time  to  move  the  court  of  King's  Bench, 
f     and  not  before:  but  in  this  case  they  have  not  pleaded 
this  matter  in  the  spiritual  court.     And  by  Holt,  Chief 
Justice:  A  prohibition  cannot  be  granted,  without  a  deny- 
ing of  the  custom  in  the  spiritual  court,  which  is  not  done 
here  (y).     And  the  whole  court  seemed  to  be  against  the 
prohibition.     And  a  rule  was  made  to  hear  counsel  on 
both  sides.     And  afterwards  the  rule  was  discharged  by 
the  court. 

But  if  the  custom  be  denied,  and  the  spiritual  court  will 
not  admit  that  plea,  a  prohibition  will  go;  and  they  shall 
1       not  try  the  custom  there  (r). 

But  where  the  custom  of  paying  a  mortuary  was  owned, 

and  the  only  question  in  the  spiritual  court  was,  whether 

!       it  belonged  to  the  vicar  or  impropriator,  a  prohibition  in 

such  case  has  been  denied  (a). 
1  In  the  case  of  Torrent  v.  Burley,  in  13  Geo.  .1  (ft),  in 

the  Exchequer,  a  bill  was  brought  to  discover,  whether  the 
defendant's  husband  died  worth  40/.  so  as  to  be  liable  to 
pay  the  plaintiff  a  mortuary ;  and  pray  relief.  Upon  an- 
swer, admitting  assets,  but  denying  the  custom,  the  plaintiff 
went  into  a  proof  of  his  right ;  and  several  witnesses  were 
examined  on  both  sides.  And  at  the  hearing,  the  bill 
was  dismissed  with  costs,  as  to  the  relief,  because  that 
was  properly  at  law,  or  in  the  spiritual  court;  and,  in  a 

(u)  Wats.  c.  53.  (z)  Cro.  Eliz.  151. 

(x)  L.  Raym.  609.  (a)  1  Keb.  919. 

(y)  12  Mod.  416.  (b)  Str.  715. 
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How  recover- 
able 


Fraudulent 
alienations  to 
defeat  mor- 
tuaries. 


As  to  commu- 
tation of  mor- 
tuaries. 


bill  against  one  person  only,  the  right  could  not  be 
blished. 

In  Manby  v.  Curtis  (c)  it  was  said  to  be  a  moot 
Hon  whether  mortuaries  can  be  recovered  at  law,  aat 
whether  they  must  not  be  sued  for  in  tbe  spiritual  cast 
under  the  foregoing  statute  of  21  Hen.  8,  c.  6;  and  tic 
it  would  be  difficult  to  say  that  they  would  be  iecorenft 
in  a  court  of  equity  (rf). 

In  Ayrton  v.  Abbott  it  was  holden  that  mortuaries  areas 
within  7  &  8  Will.  3,  c.  6,  a.  2,  which  authorizes  justice 
of  the  peace  to  adjudicate  upon  complaints  of  subtracts* 
of  small  tithes,  offerings,  oblations  and  obventions  (e\ 

By  13  Eliz.  c.  5,  all  alienations  of  lands  or  goods  » 
defraud  creditors  and  others  of  their  just  debts,  damages. 
penalties,  forfeitures,  heriots,  mortuaries,  and  idie& 
shall  (as  against  such  claimants)  be  utterly  void  and  d 
none  effect* 

By  the  first  Tithe  Commutation  Act,  6  &  7  WilL  4. 
c.  71,  s.  90,  it  is  enacted  that — 

"  Nothing  in  this  act  contained,  unless  by  special  pro- 
vision to  be  inserted  in  some  parochial  agreement,  *a& 
specially  approved  by  the  commissioners,  in  which  cam 
the  same  snail  be  valid,  shall  extend  to  any  .... 
mortuaries"  (f  ). 

But  by  2  &  3  Vict.  c.  62,  s.  9,  it  is  enacted  that  "'*  ! 
shall  be  lawful  at  any  time  before  the  confirmation  of  est 
apportionment  after  a  compulsory  award  in  any  parish, 
for  the  landowners  and  titheowners,  having  such  interest 
in  the  lands  and  tithes  of  such  parish  as  is  required 
for  the  making  of  a  parochial  agreement,  to  enter  into 
a  parochial  agreement  for  the  commutation  of  ...  . 
mortuaries     .     .    •     . " 


Funeral 
charges. 


Protection  of 
bodiei. 


Sect.  6. — Protection  of  the  Dead. 

Funeral  expenses,  according  to  the  degree  and  quality  of 
the  deceased,  are  to  be  allowed  of  the  goods  of  the  deceased, 
before  any  debt  or  duty  whatsoever  (g\ 

The  carcase  that  is  buried  belongs  to  no  one,  but  is 
subject  to  ecclesiastical  cognizance,  if  abused  or  re- 
moved (A).  Though,  as  Lord  Coke  says,  a  corpse  is 
nullius  in  bonis  ;  yet  taking  up  a  dead  body,  though  for 


(c)  2  Price,  284 ;  3  E.  &  Y. 
733. 

(d)  See  also  1  Eagle  on  Tithes, 
120,  418. 


(e)  14  Q.  B.  1. 
(/)  Vide  post. 
(?)  3  lost.  202. 
(h)  3  Inst  203. 
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i  the  purpose  of  dissection,  is  an  indictable  offence  at  law, 
as  an  act  highly  indecent  and  contra  bonos  mores  (t). 
;  1  Jac.  1.  c.  12,  made  it  felony  to  steal  dead  bodies  for 
p  the  purposes  of  witchcraft,  but  is  repealed  by  9  Geo.  2, 
:  c.  5. 

i        In  the  Lent  assizes  holden  at  Leicester,  in  11  &  12  Stealing 
f  Jac.  1,  the  case  was,  one  William  Haines  had  digged  up  8brou<u. 

the  several  graves  of  three  men  and  one  woman  in  the 
i  night,  and  had  taken  their  winding  sheets  from  their 
bodies,  and  buried  them  again,  and  it  was  resolved  by  the 
justices  at  Serjeants'  Inn,  in  Fleet  Street,  that  the  property 
of  the  sheets  remained  the  owner's,  that  isy  in  him  who 
had  the  property  therein,  when  the  dead  body  was  wrapped 
therewith,  for  the  dead  body  was  not  capable  of  it,  and 
that  the  taking  thereof  was  felony  (j). 

And  a  corpse  once  buried  cannot  be  taken  up  or  removed  Bodies  not  to 
without  licence  from  the  ordinary  (A).  *th™t  a"* 

That  is,  to  be  buried  in  another  place,  or  the  like :  but  facultj. 
in  the  case  of  a  violent  death  the  coroner  may  take  up  the 
body  for  his  inspection  if  it  is  interred  before  he  comes  to 
view  it. 

In  the  case  of  The  Vestry  of  St  Pancras  v.  The  Vicar 
and  Churchwardens  of  the  Parish  of  St.  Martin-in-the- 
Fields  (I),  it  appeared  that  in  1854  a  local  act  of  parlia- 
ment was  obtained  to  enable  the  granting  of  building  leases 
of  a  certain  portion  of  the  cemetery,  belonging  to  the 
parish  of  A.,  which  had  not  previously  (it  was  then  sup- 
posed) been  used  for  the  purposes  of  interment,  and  which 
was  particularly  described  in  the  schedule  annexed  to  the 
act.     The  trustees,  under  the  powers  of  the  act,  contracted 
for  the  sale  of  the  ground  so  described  in  the  schedule; 
but  the  contractor,  on  making  excavations  therein,  found 
some  coffins  and  remains  of  bodies.     In  June,  1858,  on 
the  representation  that  these  did  not  exceed  twenty  in 
number,  a  licence  or  faculty  issued  from  the  Consistory 
Court  of  London  for  the  removal  of  such  coffins  and  re- 
mains, in  order  that  they  might  be  decently  and  properly 
interred  in  the  inclosed  part  of  the  cemetery.      Subse- 
quently, without  any  further  authority,  between  400  and 
500  more  coffins  were  disinterred ;  and  it  was  holden  that 
the  vicar  and  churchwardens,  to  whom  the  faculty  had 
been  directed,  had  exceeded  the  powers  confided  to  them 
by  the  ordinary ;  that  they  must  return  the  faculty  into  the 

(i)  Lynns  case,  2  Term  Rep.         (*)  Gibs.  454. 
733.  (/)  6  Jut.,  N.  S.  540. 

(;)  12  Co.  113. 
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registry,  be  admonished  to  re-inter  decently  all  the  rasa^ 
that  had  been  disinterred  and  to  refrain  from  disturb^ 
the  remains  of  the  dead  which  had  been  interred  ia  ii; 
portion  of  the  cemetery ;  and  that  they  must  pay  the  cos 
of  the  proceedings. 

In  tne  case  of  Sarah  Pope  (m),  a  faculty  to  exhuE*  j 
body  for  the  purpose  of  discovering  its  identity,  was  gi^r^ 
by  the  Consistory  Court  of  London. 

It  was  holden  in  Reg.  v.  Sharpe  (n\  that  it  is  a  nsi^ 
meanor  to  remove  without  lawful  authority  a  coffin  fbi. 
burial  ground  belonging  to  Protestant  Dissenters,  tkr 
the  object  was  to  bury  it  in  a  consecrated  church  vari 

By  20  &  21  Vict.  c.  81,  s.  25,  "  Except  in  the  cs* 
where  a  body  is  removed  from  one  consecrated  pi&*  : 
burial  to  another  by  faculty  granted  by  the  ordinary  iz 
that  purpose,  it  shall  not  be  lawful  to  remove  any  bodj.a 
the  remains  of  any  body,  which  may  have  been  interred  is 
any  place  of  burial  without  licence  under  the  hand  of  c^ 
of  the  secretaries  of  state,  and  with  such  precautions  as  fit* 
secretary  of  state  may  prescribe  as  the  condition  of  si^ 
licence ;  and  any  person  who  shall  remove  such  bodj  or 
remains,  contrary  to  this  enactment,  or  who  shall  negkci 
to  observe  the  precautions  prescribed  as  the  condition  c£ 
the  licence  for  removal,  shall,  on  summary  conviction  befat 
any  two  justices  of  the  peace,  forfeit  and  pay  for  every  sucb 
offence  a  sum  not  exceeding  ten  pounds. ' 


Lord  Coke's 
opinion. 


Sect.  7. — Monuments  of  the  Dead. 

Lord  Coke  says,  concerning  the  building  or  erecting  of 
tombs,  sepulchres,   or  monuments  for  the   deceased,  in 
church,  chancel,  common  chapel,  or  churchyard,  in  conve- 
nient manner,  it  is  lawful ;  for  it  is  the  last  work  of  charity 
that  can  be  done  for  the  deceased,  who  whilst  he  lived  was 
a  lively  temple  of  the  Holy  Ghost,  with  a  reverend  regard 
and  Christian  hope  of  a  joyful  resurrection.     And  the  de- 
facing of  them  is  punishable  by  the  common  law,  as  it 
appears  in  the  book  of  the  9  Edw.  4,  c   14  (the  Lady 
Wiche's  case,  wife  of  Sir  Hugh  Wiche),  and  so  it  was 
agreed  by  the  whole  court,  in  10  Jac.  1,  in  the  Common 
Pleas,  in  Corven  v.  Pym.     And  for  the  defacing  thereof, 
they  that  build  or  erect  the  same  shall  have  the  action 
during  their  lives  (as  the  Lady  Wiche  had  in  the  case  of 


(m)  15  Jur.  614  (1851). 


(w)  1  Dears.  &  B.,  C.  C.  R.  ICO. 
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ttie  9  Edw.  4);  and  after  their  deceases,  the  heir  of  the 
deceased  shall  have  the  action.  But  the  building  or  erect- 
ing of  the  sepulchre,  tomb,  or  other  monument,  ought  not 
to  be  to  the  hindrance  of  the  celebration  of  divine  ser- 
vice (#). 

.And  again,  he  says,  if  a  nobleman,  knight,  esquire,  or 

other,  be  buried  in  a  church,  and  have  his  coat  armour  and 

pennions  with  his  arms,  and  such  other  ensigns  of  honour 

as  belong  to  his  degree  or  order,  set  up  in  the  church,  or 

if  a  gravestone  or  tomb  be  laid  or  made  for  a  monument 

of  him,  in  this  case,  although  the  freehold  of  the  church 

be  in  the  parson,  and  that  these  be  annexed  to  the  freehold, 

yet  cannot  the  parson  or  any  other  take  them  or  deface 

them,  but  he  is  subject  to  an  action  to  the  heir  and  his 

heirs  in  the  honour  and  memory  of  whose  ancestor  they 

were  set  up(p). 

But  Dr.  Watson  says,  this  is  to  be  understood  of  such  Dr.  Watson, 
monuments  only  as  are  set  up  in  the  aisles  belonging 
to  particular  persons,  or  if  they  are  set  up  in  any  other 
part  of  the  church,  he  supposes  it  to  be  understood 
that  they  were  placed  there  with  the  incumbent's  con- 
sent (q). 

And    Dr.    Gibson   observing    thereupon,   says    thus:  Dr. Gibeon. 
"  Monuments,  coat  armour,  and  other  ensigns  of  honour, 
set  up  in  memory  of  the  deceased,  may  not  be  removed  at 
the  pleasure  of  the  ordinary  or  incumbent.     On  the  con- 
trary, if  either  they  or  any  other  person  shall  take  away 
or  deface  them,  the  person  who  set  them  up  shall  have  an 
action  against  them  during  his  life,  and  after  his  death  the 
heir  of  the  deceased  shall  have  the  same,  who  (as  they  say) 
is  inheritable  to  arms  and  the  like,  as  to  heir-looms ;  and 
it  avails  not,  that  they  are  annexed  to  the  freehold,  though 
that  is  in  the  parson.     But  this,  he  says  (as  he  conceives), 
is  to  be  understood  with  one  limitation, — if  they  were  first 
set  up  with  consent  of  the  ordinary ;  for  though  (as  my 
Lord  Coke  says)  tombs,  sepulchres  or  monuments  may  be 
erected  for  the  deceased  in  church  or  chancel  in  convenient 
manner,  the  ordinary  must  be  allowed  the  proper  judge  of 
that  conveniency,  inasmuch  as  such  erecting  (for  so  he 
adds)  ought  not  to  be  to  the  hindrance  of  the  celebration 
of  divine  service;  and  if  they  are  erected  without  consent, 
and  upon  inquiry  and  inspection  be  found  to  the  hindrance 
of  divine  service,  it  will  not  (he  supposes)  be  denied  that 
in  such   case  the  ordinary   has   sufficient  authority  to 

(o)  3  Inst.  202.  (q)  Wats.  c.  39. 

(p)  1  Inst.  18. 

r.   vol.  i.  3  l 
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decree  a  removal  without  any  danger  of  an  action  ii 
law"  (r).  And  in  Palmer  v.  Bishop  of  Exeter  (*),  in  10 
Geo.  1,  it  was  holden  that  the  ordinary  may  bring  a  sak 
to  have  monuments  set  up  without  his  consent  removed. 

Whether  a  fee  is  due  to  the  incumbent  for  erecting  s 
gravestone  or  monument  in  the  churchyard  has  been  ques- 
tioned by  some,  and  no  case  has  occurred  wherein  d* 
same  has  received  a  judicial  determination.  It  seems  to 
be  an  argument  in  favour  of  the  incumbent,  that  although 
it  is  necessary  to  bury  the  dead,  yet  it  is  not  necessary  u 
erect  monuments ;  and  after  the  soil  has  been  broken  fe 
interring  the  dead,  the  grass  will  grow  again,  andconthra 
beneficial  in  the  incumbent;  but  after  the  erection  of  a 
monument,  there  ceases  to  be  any  further  produce  of  the 
soil  in  that  place.  And  if  the  incumbent's  leave  is  neces- 
sary for  the  erecting  a  monument,  it  seems  that  he  ma? 
prescribe  his  own  reasonable  terms ;  or  if  an  accustomed 
fee  has  been  paid,  that  such  custom  ought  to  be  observed. 

In  Bardin  v.  Calcott  (t),  where  the  office  of  the  judge 
was  promoted,  Lord  Stowell  said,  as  to  buildings  of  height 
the  authority  is  reserved  to  the  ordinary,  and  permission 
ought  not  to  be  granted  without  his  authority  in  some 
manner  interposed.  The  proper  mode,  strictly  speaking, 
is  to  apply  to  the  ordinary  for  a  faculty,  who  calls  on  all 
persons  having  a  right  to  show  cause  why  it  should  not 
be  done,  and  hears  and  determines  on  the  force  of  any 
objections  that  be  made  against  it.  The  third  Institute 
leaves  the  matter  at  large ;  but  all  commentators  say  that 
the  ordinary  is  to  judge  of  the  convenience  of  allowing 
tombs  or  monuments  to  be  erected,  and  that  if  done  with- 
out his  consent,  he  has  sufficient  authority  to  decree  their 
removal.  There  is  a  difference  (he  says)  between  a  flat 
stone  and  that  of  a  building  of  greater  height.  In  Maid- 
man  v.  Malpas  (w),  also,  it  is  laid  down  by  the  same  learned 
judge,  that  the  permission  of  the  ordinary  is  requisite 
before  a  monument  can  properly  be  erected.  It  is  to  his 
care  that  the  fabric  of  the  .church  is  committed,  that  it 
shall  not  be  injured  or  deformed  by  the  caprice  of  indi- 
viduals. The  consent  of  the  incumbents  is  usually  taken 
on  such  occasions,  and  especially  of  the  rector  for  monu- 
ments in  the  chancel.  A  faculty  likewise  is  required, 
though  it  is  frequently  omitted,  under  the  confidence  re* 
posed  in  the  minister,  and  the  ecclesiastical  court  is  not 


(r)  Gibs.  453,  454.    See  also 
Degge,  pt.  1,  c.  12. 
(*)  Str.  576. 


(t)  1  Consist.  Rep.  14. 
(«)  1  Consist.  Rep.  208. 
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eager  to  interpose;  but  when  cases  are  brought  before  it,  it 

is  necessary  to  inquire  whether  the  thing  is  proper  to  be 

done,  and  whether  the  consent  of  the  incumbent  has  been 

obtained.     In  Beckwith  v.  Harding  (v)  it  was  said,  that  a  Whose  consent 

custom  for  the  churchwardens  of  a  parish  to  set  up  monu-  dl??ld  be 

ments,  &c.  in  a  church,  without  either  the  consent  of  the 

rector  or  ordinary,  was  bad.     In   Seager  v.  Bowie  (ar), 

Dr.  Addams's  note  says,  the  court  may  be  taken  to  have 

expressed  its  final  judgment,  that  no  practice  can  absolutely 

legalize  the  erection  of  a  monument  without  a  faculty.     It 

is  observed,  too,  in  Maidman  v.  Malpas,  cited  above,  that 

a  monument,  once  erected,  cannot  be  taken  down  without 

the  consent  of  the  ordinary.     In  Hopper  v.  Davis  (y)  it 

is  said,  the  ordinary  may  order  a  monument  to  be  taken 

down,  if  placed  inconveniently ;  but  the  court  here  inti-  May  be  taken 

mates,  that  the  incumbent's  consent  will  usually  satisfy  the  down,  if  ille- 

ordinary.     In  Sharpe  and  Sangster  v.  Hansard  (z),  the  g    y  erected. 

court  granted  a  faculty  to  lay  flat,  upright  head-stones  and 

foot-stones,  inserting  a  clause  that  no  expense  should  fall 

on  individuals.     This  was  under  particular  circumstances. 

The  plan  had  been  adopted  by  the  unanimous  report  of  a 

committee,  chosen  by  tne  vestry,  and  was  opposed  only  by 

one  individual,  who  failed  in  proving  that  it  would  be 

accompanied  by  any  substantial  inconvenience.    In  Bulwer 

v.  Hase(a),  a  rector  was  cited  to  show  cause  why  the 

ordinary  should  not  grant  to  a  parishioner  a  faculty  for 

stopping  up  a  window  in  the  church,  against  which  it  was  Refusal  of 

proposed  to  erect  a  monument ;  to  the  granting  of  which  &cnlty  ground 

the  rector  dissented;   notwithstanding  which  the  court  n^fjJrmo- 

below  were  proceeding  to  grant  the  faculty,  with  the  con-  hibition. 

sent  of  the  ordinary.     This  was  holden  to  be  no  ground 

for  a  prohibition,  but  mere  matter  of  appeal  (b),  if  the 

rector's  reasons  for  dissenting  were  improperly  overruled. 

The  courts  of  common  law  will  in  some  cases  punish,  as  Action  of 
well  as  the  ecclesiastical  courts,  the  removal  of  a  tomb-  trespass  for 
stone.    In  Horner  v.  Brewster  (c),  trespass  was  main-  tombstone? 
tained  for  taking  away  a  tombstone  from  a  churchyard, 
and  obliterating  an  inscription  made  upon  it,  at  the  suit 
of  the  party  by  whom  it  was  erected,  although  the  freehold 
of  the  churchyard  is  in  the  parson ;  as  the  right  to  a  tomb- 
stone vests  in  the  person  who  erects  it,  or  in  the  heirs  of 
the  deceased  in  whose  memory  it  is  set  up* 


(v)  1  Barn.  &  Ad.  608.  (ft)  That  such  an  appeal  will 

(*)  1  Add.  541.  lie,  see  Cart  v.  Marsh,  Str.  1080. 

(y)  1  Lee's  Rep.  640.  (c)  10  Moore,  494 ;  3  Bing. 

(z)  3  Hagg.  Rep.  335.  136 ;  2  C.  &  P.  34. 

(a)  3  East,  217. 


3l2 


884  THE  CHURCH  IN  HER  RELATION  TO  HER  MEMBERS. 

Punishment  It  was  laid  down  by  Lord  Stowell   in   Hutekins  t. 

offence  in1110  Denziloe  and  Loveland\d\  that  a  churchwarden  maybe 
ecclesiastical  sued  in  the  ecclesiastical  court,  if,  without  obtaining  * 
court.  faculty,  he  gives  orders  for  the  removal  of  a  monument  or 

a  body. 
Vaults  in  The  court  will  not  compel  by  mandamus  a  rector  © 

churches  and  DUrv  in  a  vault  (<?).  A  grant  by  a  rector  to  an  individual 
c  urc  *  of  the  exclusive  right  of  burial  for  himself,  his  family,  hi= 

friends,  in  a  vault  under  the  church,  if  it  can  be  made  st 

all,  must  be  by  deed  and  not  by  parol,  as  it  would  be  an 

easement  arising  out  of  land;  but  it  would  seem  that  m 

such  grant  can  be  made  by  the  rector,  but  only  permissrs 

accorded  to  bury  there  at  each  particular  time.     If  sai 

a  grant  can  be  granted  at  all,  it  must  be  by  fkcultr  to 

a  parishioner,   and   annexed  to  a  mansion    within  tfc 

parish  (/).     In  Magnay  v.  Rector9  Sfc.  of  St.  3ftchaeii^ 

the  principles   which  guide   the  ecclesiastical    court,  is 

granting  a  faculty  for  the  construction  of  a  vault,  were 

rally  set  forth  in  the  proceedings  and  the  judgment,  which 

are  here  inserted  at  length. 

Proceedings  in       "  On  motion.     This  was  a  business  of  granting-  a  licence 

the  ecclesiasti-   or  faculty  to  the  executors  named  in  the  last  will  and 

rttahTa*  *°       testament  of  Christopher  Magnay,  deceased,  late  alderman 

faculty  for  a      for  the  ward  of  Vintry,  and  late  a  parishioner  and  in- 

vault.  habitant  of  the  parish  of  St.  Martin  Vintry,  London,  *  for 

setting  apart,  appropriating,  and  confirming  a  certain 
vault  ( with  the  entrance  thereto),  many  years  ago  made 
or  built  of  brick,  under  the  north  aisle,  and  extending 
under  a  pew,  and  next  to  the  chancel  of  the  parish  church 
of  St.  Michael,  Paternoster  Royal,  as  and  for  a  burial-place 
for  the  interment  of  the  bodies  of  the  said  Christopher 
Magnay,  and  of  his  family  for  ever,  exclusive  of  all  others; 
and  also  for  the  removal  of  the  corpses  of  the  said  Chris- 
topher Magnay,  Jane  Magnay,  his  former  wife,  and  of  his 
two  sons  respectively  deceased,  from  the  general  vault  in 
the  said  parish  church,  where  the  same  now  remain,  into 
the  said  private  vault,  the  same  having  never  been  hitherto 
appropriated.' 

"  A  decree,  with  the  usual  intimation,  had  issued  under 
seal  of  the  court,  citing  the  rector,  churchwardens  and 
parishioners  of  the  said  two  united  parishes  of  St.  Michael, 
JPatemoster  Royal,  and  St.  Martin  Vintry,  in  special, 
and  all  others  in  general,  to  appear,  and  show  cause  why 

(d)  1  Consist.  Rep.  172  ;  see  (/)  Bryan  v.  Whteiler,  2  M 

AUam  v.  CoHhurst,  L.  R.,  2  Ad.      &  It  318;  8B.&C.  288. 
&  Eccl.  30.  (g)  1  Hagg.  R.  48. 

(«)  1  Barn.  &  Ad.  122. 
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[  such  licence  or  faculty  should  not  be  granted.  This  de- 
i  cree  was  publicly  read  in  the  parish  church  of  St  Michael, 
i  ^Paternoster  Royal,  and  was  returned  into  court,  duly 
r  certified  as  to  the  execution  thereof,  on  the  first  session  of 

this  term. 
i        "  A  certificate,  under  the  hands  and  seals  of  the  rector 
;  and  churchwardens  of  the  said  united  parishes,  consenting 
,   to  the  appropriation  of  the  vault,  had  also  been  filed  in  the 
s   registry :  and  an  affidavit  of  the  parish  clerk  was  exhibited, 

setting  forth  that  four  persons  only  had  been  interred  in 
\  the  vault,  for  which  a  faculty  was  prayed,  three  of  whom 
r    were  neither  parishioners  nor  inhabitants  of  either  of  the 

said  united  parishes ;  and  that  the  vault  had  never  been 
'     appropriated:    which  was  confirmed  by  a  search  made 

among  the  records  in  the  registry  of  the  peculiars. 
"  Haggard  moved  for  the  faculty. 
"  Per  Curiam. 
€€  The  court  observed, — that  the  circumstances  under 

which  the  present  application  was  made,  afforded  a  pre- 
1      sumption  that   there  was  sufficient  burial  room  in  the 
parish  to  allow  of  this  appropriation  (A).     In  the  city, 


generally,  there  was  no  want  of  burial  accommodation,  parti- 

f      cularly  in  the  case  of  united  parishes,  and  the  fact  of  this 

1      parish  receiving  strangers  into  its  vaults,  led  also  strongly 

1       to  such  a  conclusion.     The  faculty,  however,  must  be 

1       limited,  in  the  same  manner  as  faculties  for  pews, '  to  the 

use  of  the  family  as  long  as  they  continue  parishioners  and 

inhabitants ;'  and,  in  this  instance,  it  must  also  contain  a 

clause  that  the  bodies,  already  deposited  in  the  vault,  shall 

not  be  removed.  Faculty  decreed"  (i ). 

In  the  case  cited,  3  Add.  14,  the  court  said,  that  it 

would  scruple  to  decree  such  a  faculty,  without  being 

satisfied  that  it  is  not  likely  to  be  generally  prejudicial 

to  the  parish,  even  though  its  issue  be  unopposed,  either 

on  the  part  of  the  parish  or  of  that  of  any  particular 

parishioner. 

In  Rich  v.  Bushnell(k\  the  following  points  seem  to  Rights  of  the 
have  been  established  as  to  the  lay  rectors  rights  of  erect-  J^*?"*0*!? 
ing  monuments,  &c.  in  the  chancel.     1.  That  he  is  not  0f  yanks  and" 
entitled  to  erect  a  monument,  or  affix  a  tablet,  or  construct  tablets  in  the 
a  vault,  without  the  leave  of  the  ordinary ;  for  though  the  chancel. 
chancel  is  his  freehold,  it  is  subject  to  the  use  of  the 
parishioners,  the  guardian  of  whose  rights  is  the  ordinary. 

(h)  See  the  case  of  Rasher  v.         (/)  1  Hagg.  Eccles.  Rep.  48. 
TheCkurchtoArdenSjdc.  of  North-  (Ar)  4  Hagg.  164. 

fleet,  3  Add.  14. 
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Ticar'i  right*.   2.  That  he  must  satisfy  the  ordinary  these  rights  will  M 
be  impaired.     3.  That  the  leave   of  the  lay  rector  dbs 

E  recede  the  application  for  the  faculty.  4.  That  the  ««■ 
as  do  power  of  interposing  an  absolute  veto,  but  ot 
show  cause  against  the  issue  of  the  grant.  The  vicar  li- 
no fee  for  interments  in  the  chancel  of  common  right 
View's  right*  h  u  doubtful  (says  Sir  John  Nicholl  in  the  samec** 
church1  °  whether  the  consent  of  the  vicar   is  necessary  to  the  de- 

struction of  a  vault,  or  to  the  affixing  a  tablet  even  u  » 
body  of  the  church,  or  whether  he  has  in  such  a  cm 
claim  to  a  fee  unless  when  established  by  a  special  castec 
The  learned  judge  also  expressed  his  opinion  that  vhk 
were  highly  objectionable  in  the  chancel  or  in  the  chani 
but  that  the  affixing  of  tablets  was  rather  to  be  fiwomfl! 
than  discouraged. 


Sect.  8. — Prayers  for  the  Dead. 
If  t  tombstone  In  the  cause  of  the  office  of  the  judge  jrromotedty 
"m^runamo-  Breeki  T-  Woolfrey,  Sir  Herbert  Jenner  said,  " It  b» 
nic«TinBcri|r^  not  been  contended,  indeed  it  has  been  admitted,  that  i 
&m,  it  may  ba  the  inscriptions  be  of  the  character  attributed  to  them  « 
removed.  tne  citati01])  namely,  'contrary  to  the  articles,  canons w» 

constitutions,  and  to  the  doctrines  and  discipline  of  <« 
Church  of  England,'  no  person  has  a  right  to  erect  a  tomb- 
stone, with  such  an  inscription  impugning  the  doctnais 
of  the  Church  of  England,  and  that  a  person  so  offe*"^ 
is  liable  to  be  punished,  and  the  stone  removed"     The *" 
Pmjere  for        scription  was,  "  Pray  for  the  soul  of  J.    WboIfteY  i    "J 
expre^lj1^    the  J"^  Voided  in  a  very  elaborate  judgment  that  such 
bidden  by  onr    an  inscription  was  not  illegal,  as  by  no  canon  or  authatfy 
church.  0f  the  church  in  these  realms  had  the  practice  of  praying 

for  the  dead  been  expressly  prohibited,  and  the  inscnP^ 
on  Bishop  Barrow,  in  the  cathedral  of  St.  Asaph  in  loo", 
"  0  vos  transeuntes  in  domum  Domini,  in  domtttnj 
tioilis,  orate  pro  conservo  vestro,  ut  inveniat  miseneoravv 
in  die  Domini,"  was  much  relied  upon  both  by  the  W1 
cats  for  Woolfrey  and  the  judge  (/).  , 

In  college  Prayers  in  the  nature  of  prayers  for  the  dead  are  o*J 

chapels.  on  Bpecia]  occasions  in  the  chapels  of  some  col)^ 

Oxford. 

(I)  1  Cartels,  Eccl.  Rep.  880. 
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Sect.  1. —  General  Law  of  the  Church  as  to  Ritual. 

2. — Sources  of  the  Law  of  the  English  Church 
as  to  Ritual. 

3. —  Ornaments  and  Vestments  of  Bishops  and 
Ministers. 

4. —  Ornaments  antf  Decorations  of  the  Church. 

5. — Attendance  on    and    Behaviour    at  Public 
Worship. 

6. — Acts  of  Uniformity. 


ft 
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w  7. — Performance  of  Divine  Service. 


8. — Kalendar  and  Tables  of  Lessons. 
9. — Public  Preaching. 
10. — Publication  of  Notices  in  Church. 


Sect.  1. — General  Law  of  the  Church  as  to  Ritual. 


$        Evert  church  must  have  some  ritual,  that  is,   some  Necessity  of 
i         recognized  order  established  by  competent  authority,  in  ritnal- 
%         accordance  with  which  its  rites  and  ceremonies  are  con- 


ducted. 

Before  we  consider  the  question,  what  ceremonies  are 
enjoined  or  allowed  or  forbidden  by  the  ecclesiastical  law 
of  England,  and  more  especially  by  that  part  of  it  which 
consists  of  the  provisions  of  the  JPrayer  Book  and  the 
Statutes  of  Uniformity,  it  is  right  to  draw  attention  to  the 
judgment  of  the  church  universal,  and  especially  of  "  that 
"  pure  and  apostolical  branch  of  it  established  in  this 
"  realm,"  upon  the  general  subject  of  ceremonies. 

p.    vol.  I.     .  .  3  m 
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pisti  notion 
between 
mutable  and 

immutable 
ceremonies. 


St  PauL 


Aud  from  that  judgment  it  will  appear  that  an  essi^l 
distinction  is  drawn  between  those  which  are  from  n: 
origin  immutable,  and  those  which  it  is  competent  t- 
proper  authorities  to  mould  according  to  the  Tar:. 
necessities  and  exigencies  of  each  particular  church. 

The  only  orders  given  in  the   New    Testament  r 
respect  to  the  ritual  of  the  church  are  of  the  most  gts-" 
kind,  and  are  to  be  found  in  the  following  passages:  X  "I 
Paul  in  his  first  epistle  to  the  Corinthians  directs, 

and  again, 

which  we  render, 

"  Let  all  things  be  done  to  edification,** 
and 

"  Let  all  things  be  done  decently  and  in  order.'' 


St.  Augustine.       Saint  Augustine,  whose  authority  our  church  so  higlT 

regards,  observes  (a),  "  In  his  rebus  de  quibus  nihil  «* 
"  statuit  Scriptura  Divina,  mos  populi  l)ei  Tel  institua 
"  majorum  pro  lege  tenenda  sunt. 


St.  Jerome. 


Archbishop 
Augustine. 


And  St.  Jerome,  to  whom  our  articles  refer,  says  (Th 
"  Ego  illud  te  breviter  admonendum  puto  tradmoce*  I 
"  ecclesiasticas,  prsesertim  "  (remark  the  caution)  w  qus 
"  fidei  non  officiant  ita  observandas  ut  a  majoribus  tradit* 
"  sunt:  nee  aliorum  consuetudinem  aliorum  contrark) 
"  more  subverti.  Sed  unaauseque  provinoia  abundet  in 
"  suo  sensu,  et  praecepta  majorum  leges  apostolicas  arbi- 
"  tretur." 

When  Augustine,  the  missionary  of  Gregory  the  Great 
(to  whom  this  country  is  so  much  indebted),  found  the 
ancient  British  Churches  in  possession  of  a  ritual  in  accord- 
ance with  the  Gallican  use  and  that  of  the  Eastern  Church, 
he  became  perplexed  what  course  to  pursue,  and  wrote  for 
advice  on  the  subject  to  the  pope.  From  our  old  historian 
Bede  we  learn  how  wise  an  answer  he  received  (c): 

"  Cum  una  sit  fides,"  wrote  Augustine,  "  cur  sunt 
"  ecclesiarum  diverse  consuetudines,  et  altera  consuetudo 
"  missarum  in  sancta  Romanft  ecclesi&,  atque  altera  in 


(a)  Ep.  36,  torn.  ii.  p.  101.  (c)  Beda,  Hist  i.  27,  §   GO, 

(b)  Ep.  xxviii.   ad    Lucinium      Secunda  interrogatio  Augastim* 
BfBticum.  ed.  Stevenson,  p.  59. 
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Oalliarum  tenetur?    Respondit  Gregorius  Papa.    Novit 

fraternitas  tua  Romanes  ecclesiae  consuetudinem,  in  qua 

se  meminit  nutritam.     Sed  mihi  placet,  sive  in  Romanfi, 

si ve    in   Oalliarum,  seu  in  qualibet  ecclesi&  aliquid  in- 

venisti    quod  plus   Omnipotenti    Deo    possit    placere, 

sollicit£  eligas,  et  in  Anglorum  ecclesiS,  quse  adhuc  ad 

fidem   nova  est,  institutione  praecipua,  quae  de  multis 

eccleaiis  colligere  potuisti,  infundas.      Non   enim  pro 

locis  res,  sed  pro  bonis  rebus  loca  amanda  sunt.     Ex 

r  singulis  ergo  quibusque  ecclesiis,  quae  pia,  quse  religiosa,  t 

f  quse  recta  sunt  elige,  et  hsec,  quasi  in  fasciculum  coDecta, 

f  apud  Anglorum  mentes  in  consuetudinem  depone." 

According  to  a  later  historian  of  our  church,  the  learned  Dean  Field. 
Field,  Dean  of  Gloucester : 

"  Ceremonies  are  outward  acts  of  religion,  having  insti- 

;€  tution,  either  from  the  instinct  of  nature,  as  the  lifting 

c*  up  of  the  hands  and  eyes  to  heaven,  the  bowing  of  the 

w  knee,  the  striking  of  the  breast,  and   such  bke;    or 

€e  immediately  from  God,  as  the  sacraments ;  or  from  the 

**  church's  prescription :  and  either  only  serve  to  express 

"  such    spiritual    and    heavenly  affections,   dispositions, 

**  motions,  and  desires  as  are  or  should  be  in  men ;  or 

"  else  to  signify,  assure,  and  convey  unto  them   such 

**  benefits  of  saving  grace  as  God  in  Christ  is  pleased  to 

**  bestow  on  them.     To  the  former  purpose  and  end  the 

"  church  hath  power  to  ordain  ceremonies ;  to  the  later, 

«  God  only"  (rf)% 

And  Burnet  in  his  History  of  the  Reformation  (e),  Bishop  Burnet, 
expressing  himself  with  greater  accuracy  than  usual,  in 
speaking  of  the  use  of  a  ceremony  in  relation  to  the  belief 
of  the  church,  says,  "  This  seems  more  necessary  to  be 
well  explained,  by  reason  of  the  scruples  that  many  have 
since  raised  against  significant  ceremonies,  as  if  it  were 
too  great  a  presumption  in  any  church  to  appoint  such, 
"  since  these  seem  to  be  of  the  nature  of  sacraments. 
"  Ceremonies  that  signify  the  conveyance  of  a  divine 
"  grace  and  virtue  are  indeed  sacraments,  and  ought  not 
"  to  be  used  without  an  express  institution  in  Scripture ; 
"but  ceremonies  that  only  signify  the  sense  we  have, 
"  which  is  sometimes  expressed  as  significantly  in  dumb 
"  shows  as  in  words,  are  of  another  kind;  and  it  is  as 
"  much  within  the  power  of  the  church  to  appoint  such  to 
"  be  used,  as  it  is  to  order  collects  and  prayers,  words 

(d)  Field,  Of  the  Church,  vol         (e)  Ed.  Pocock,  voL  ii.  p.  166. 
il  p.  527. 
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"  and  signs  being  bat  different    ways  of  expreaaiig  * 
"  thoughts." 

The  language  of  our  church  In  her  articles  on  dm* 
ject  is  expressed  as  follows :  In  Article  XX- 
"  Of  the  Authority  of  the  Church. 

"  The  church  hath  power  to  decree  rites  and  ceraws 
"  and  authority  in  controversies  of  faith :  and  yet  it  §  s 
"  lawful  for  the  church  to  ordain  anything  that  is  cob 
"  to  God's  Word  written,  neither  may  it  so  expound 
"  place  of  Scripture,  that  it  be  repugnant  to  an* 
"Wherefore,  although  the  church  be  a  witness  w6  \ 
"  keeper  of  Holy  Writ,  yet,  as  it  ought  not  to  M  j 
"  anything  against  the  same,  so  besides  the  same  ou. 
"  not  to  enforce  anything  to  be  believed  for  nectar. 
"  salvation." 

And  in  the  XXXIVth  Article, — 

«  Of  the  Traditions  of  the  Church. 

"  It  is  not  necessary  that  traditions  and  cere 
"  in  all  places  one,  or  utterly  like,  for  at  all  tunes  »! 
*  have  been  divers,  and  may  be  changed  according  to* 
"  diversities  of  countries,  times,  and  men's  manners,*1* 
"  nothing  be  ordained  against  God's  "Word.  Whosffra 
"  through  his  private  judgment,  willingly  and  JjT'fV 
"  doth  openly  break  the  traditions  and  ceremonies  of  * 
"  church,  which  be  not  repugnant  to  the  Word  of  u* 
"  and  be  ordained  and  approved  by  common  authonK. 
"  ought  to  be  rebuked  openly  (that  others  may  fear^1T 
"  lie  like),  as  he  that  offendeth  against  the  common  art* 
"  of  the  church,  and  hurteth  the  authority  of  the  UjHP 
"  trate,  and  woundeth  the  consciences  of  the  weak  bretbr» 

"  Every  particular  or  national  church  hath  autnon?i, 
"  ordain,  change,  and  abolish  ceremonies  or  rites  ot 
"  church  ordained  only  by  man's  authority,  so  that 
"  things  be  done  to  edifying." 

I  should  observe  that  the  general  canon  Jaw  imqnei1- 
1  tionably  placed  in  the  hands  of  the  bishop  the  authority'0 
govern  all  questions  of  ritual. 

"  Et  quidem"  ( Van  Espen  says)  "  quia  dispares  ui"- 
"  sarum  nationum  mores  et  ingenia  diversos  D»* 
"  casremonias,  ut  in  politicis  ita  m  ecclesiastics  I'M?1";'' 
"  hinc  in  ritibus  magna  ecclesiannn  varietas;  prKSft" 
"  quia  nullo  estante  de  his  Christi  vel  Ap°***j* 
"  praaeepto,  libera  pot  est  as  episcopis  relic  ta  ernt,  »'  sl! 
"  tiendi  et  deeernendi  quod  unicuique  salva  fiifc  ** 
**  expediens  videbatur." 

And  citing  the  decree  of  a  synod  he  says 
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"  cseremoniae  nullse  in  ecclesiis  recipiantur  sine  episcopi 
«judicio"(/). 

Such  being  the  general  law  of  the  Western  Church  as  Law  of  the 
to  matters  of  ritual,  we  have  now  to  consider  the  law  of  ^huTchdof 
the  Church  of  England  on  this  subject.  ng  an  * 

No  argument  for  the  continuity  of  the  Church  of  Eng-  Structure  of 
land,  from  the  period  of  its  first  foundation  in  this  country  }>r*yer  Book- 
to  the  present  time,  can  be  stronger  than  that  which  is 
derived  from  the  structure,  order,  and  contents  of  the 
Prayer  Book.  It  contains  the  Breviarium,  in  which 
towards  the  end  of  the  11th  century  had  been  inserted  all 
the  offices  of  the  canonical  hours,  called  also  Portiforium 
and  in  England  Portuary,  the  Missale  or  the  service  for 
the  holy  communion,  and  the  Ordinale,  which  is  referred 
to  under  the  name  of  the  "  Pie"  in  the  preface.  There 
were  various  u  Uses"  or  Prayer  Books  in  England,  known 
as  the  Salisbury,  the  York,  the  Bangor,  and  the  Hereford 
Uses,  and  others.  The  most  celebrated  appear  to  have 
been  the  Portiforium  or  Breviary  of  Sarum,  which  con- 
tained the  daily  services, — the  Sarum  Missal,  which  con- 
tained the  holy  communion  service,-and  the  Sarum 
Manual,  a  book  of  occasional  offices.  These  books  of 
devotion  seem  to  have  been  compiled  by  Osmund,  Bishop 
of  Salisbury,  about  the  time  of  the  Conquest;  and  in  1531 
a  reformed  edition  of  the  Sarum  Portiforium  was  reprinted, 
and  shortly  afterwards  a  reformed  missal  was  published. 
There  were  also  Primers,  which  contained,  in  a  vulgar 
tongue,  large  portions  of  the  service  in  use  amongst  the 
people.  In  1536  the  Roman  Breviary  was  reformed,  and 
published  by  a  Spanish  bishop,  Cardinal  Quignonez;  and 
m  1544  Hermann,  Archbishop  of  Cologne,  whom  the 
Pope  during  the  early  sittings  of  the  Council  of  Trent 
deprived  (g\  published  a  reformed  ritual  (h\ 

In  1542  Henry  VIII.  directed  convocation  to  consider 
the  revision  of  the  books  of  devotion  then  in  use  in  this 
country.  It  "is  probable  that  the  fruit  of  their  labours,  as 
well  as  the  other  works  to  which  reference  has  been  made, 
were  laid  before  the  royal  visitors  appointed  by  Edward  VI. 
in  January  1546 — 47,  and  the  Committee  of  Convocation, 
to  whom  the  preparation  of  the  Prayer  Book  of  1549  was 
intrusted. 

(/)  Van  Espeii,  Jus  Eccles.  church,  Gibs.  259. 
Universum,  pars  2,  tit  5,  cap.  2,  (a)  Istoria  del  Concil.  Trident, 

ss.  15,  24,  vol.  i.  pp.  411,  412.  — Sarpi,  lib.  ii.  §  59. 
And  see,  as  to  the  general  prac-  {K\  See  preface  to  the  Anno- 

tice  for  each  province  to  follow  tatea  Book  of  Common  Prayer 

the  ritual  of  the    metropolitan  by  Blunt. 
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stmctore  of  The  whole  Prayer  Book  in  fact,  with  very  im 

Prayer  Book,  exceptions,  consists  uf  a  translation  of  the  ancient  Iitrapes 
and  especially  of  the  liturgy  used  by  the  Western  Ckmi 
And  we  learn  from  the  preface  to  the  Prayer  Book  ifc 
the  object  was  to  restore  that  "  godly  and  decent  or&rJ 
the  ancient  fathers"  which  had  been  broken,  and  to  v& 
duce  an  order  of  prayer  and  reading  of  Holy  Serij*.' 
"  agreeable  to  their  mind  and  purpose;"  and  that  all  x 
gested  alterations  which  "  secretly  struck  at,  some  laaifc 
practice  of  the  whole  Catholic  Church  of  Christ"  »■ 
rejected;  and  that  the  calendar  contained  a  "  tabic 
feasts,  vigils,  fasts,  and  days  of  abstinence,"  which  wen; 
accordance  with  primitive  and  catholic  use ;  while  the  am 
ments  of  the  church  and  the  vestments  of  the  mini** 
were  such  as  to  present  to  the  people  some  of  the  »* 
prominent  features  of  the  ancient  service,  and  were  it 
this  reason  the  ground  of  unceasing  attack  from  i*l 
Puritans,  and  the  disciples  of  the  Genevan  school.  A»i 
it  is  the  observation  of  Mr.  Hallam,  while  speaking  of  i 
Roman  Catholics,  "  that  it  was  always  held  out  by  m 
"  church,  when  the  object  was  conciliation,  that  the  litmfj 
"was  essentially  the  same  with  the  mass  book"  (t). 
Distinction  it  has  been  a  question  recently  much  discussed  in  tb 

Jl^TJw""    Court  of  Arches  whether  the  tennB  Bite  and  Ceremom 
were  identical  in  their  legal  import  and  signification. 

The  terms  Bite  and  Ceremony,  as  used  in  the  Prayrr 
Book  of  2  Edw.  6,  and  from  thence  imported  into  our 
present  Prayer  Book,  are  terms,  so  to  speak,  of  ecclesia*- 
tical  and  ritual  art,  and  must  be  construed  with  reference 
to  their  use  in  contemporaneous  and  other  works  of  writes 
upon  ritual,  unless  they  receive  a  different  meaning  from 
a  comparison  of  other  passages  or  parts  in  the  Prayer 
Book  or  statute  in  which  they  are  found. 

The  preface  to  our  Prayer  Book,  entitled,  "  Of  Biles 
"  and  Ceremonies,"  says  thus :  "  Of  such  ceremonies  as  be 
"  used  in  the  church,  and  have  had  their  beginning  by  the 
"  institution  of  man,  some  at  the  first  were  of  godly  intent 
"  and  purpose  devised,  and  yet  at  length  turned  to  vanity 
"  and  superstition;  some  entered  into  the  church  by  indi*- 
"  creet  devotion,  and  such  a  zeal  as  was  without  know- 
"  ledge;  and  for  because  they  were  winked  at  in  the 
"  beginning,  they  grew  daily  to  more  and  more  abuses 
"  which  not  only  for  their  unprofitableness,  but  also 
"  because  they  have  much  blinded  the  people,  and  ob- 
"  scured  the  glory  of  God,  are  worthy  to  be  cut  away,  and 

(i)  Constitutional  History,  vol.  i.  p.  86. 
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clean  rejected:  other  there  be,  which  although  they  have 

been  devised  by  man,  yet  it  is  thought  good  to  reserve 

them  still,  as  well  for  a  decent  order  in  the  church  (for 

the   'which  they  were  first  devised),  as  because  they 

:  pertain  to  edification,  whereunto  all  things  done  in  the 

'  church  (as  the  apostle  teacheth)  ou^ht  to  be  referred." 

"  And  although  the  keeping  or  omitting  of  a  ceremony, 
*  in  itself  considered,  is  but  a  small  thing ;  yet  the  wilful 
:<  and  contemptuous  transgression  and  breaking  of  a  com- 
:*  mon  order  and  discipline  is  no  small  offence  before  God. 
Let  all  things  be  done  among  you,  saith  Saint  Paul,  in 
a  seemly  and  due  order:  the  appointment  of  the  which 
order  pertaineth  not  to  private  men;  therefore  no  man 
ought  to  take  in  hand,  nor  presume  to  appoint  or  alter 
any  publick  or  common  order  in  Christ's  Church,  ex- 
"  cept  ne  be  lawfully  called  and  authorized  thereunto." 
"  And  whereas  in  this  our  time,  the  minds  of  men  are 
so  diverse,  that  some  think  it  a  great  matter  of  con- 
science to  depart  from  a  piece  of  the  least  of  their  cere- 
monies, they  be  so  addicted  to  their  old  customs ;  and  again 
on  the  other  side,  some  be  so  new-fangled,  that  they 
"  would  innovate  all  things,  and  so  despise  the  old,  that 
nothing  can  like  them,  but  that  is  new;  it  was  thought 
expedient,  not  so  much  to  have  respect  how  to  please 
and  satisfy  either  of  these  parties,  as  how  to  please  God, 
and  profit  them  both.     And  yet  lest  any  man  should  be 
"  offended,  whom  good  reason  might  satisfy,  here  be 
"  certain  causes  rendered,  why  some  of  the  accustomed 
"  ceremonies  be  put  away,  and  some  retained  and  kept 
"stilL" 

"  Some  are  put  away,  because  the  great  excess  and 

"  multitude  of  them  hath  so  increased  in  these  latter  days, 

"  that  the  burden  of  them  was  intolerable ;  whereof  Saint 

"  Augustine    in  his  time  complained,  that  they  were 

"  grown  to  such  a  number,  that  the  estate  of  Christian 

"  people  was  in  worse  case  concerning  that  matter,  than 

"  were  the  Jews.     And  he  counselled  that  such  yoke  and 

"  burden  should  be  taken   away,  as  time  would  serve 

"  quietly  to  do  it.     But  what  would   Saint   Augustine 

"  have  said,  if  he  had  seen  the  ceremonies  of  late  days 

"  used  among  us ;  whereunto  the  multitude  used  in  his 

"  time  was  not  to  be  compared  ?     This  our  excessive 

"  multitude  of  ceremonies  was  so  great,  and  manv  of 

"  them  so  dark,  that  they  did  more  confound  and  darken, 

"  than  declare  and  set  forth  Christ's  benefits  unto  us. 

"  And  besides  this,  Christ's  Gospel  is  not  a  ceremonial 
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"  law  (as  much  of  Moses'  law  was),  but  it  is  a  reKgkc  r 
"  serve  God,  not  in  bondage  of  the  figure  or  shadow,  he 
"  in  the  freedom  of  the  spirit ;  being  content  only  vis 
"  those  ceremonies  which  do  serve  to  a  decent  order  s* 
"  godly  discipline,  and  such  as  be  apt  to  stir  up  the  & 
"  mind  of  man  to  the  remembrance  of  his  duty  to  G& 
by  some  notable  and  special  signification,  whereby  * 
might  be  edified.  Furthermore,  the  most  weagir 
"  cause  of  the  abolishment  of  certain  ceremonies,  n 
"  that  they  were  so  far  abused,  partly  by  the  su_ 
"  blindness  of  the  rude  and  unlearned,  and  partly 
"  unsatiable  avarice  of  such  as  sought  more  their  on 
"  lucre,  than  the  glory  of  God,  that  the  abuses  could  as 
"  well  be  taken  away,  the  thing  remaining  stilL" 

"  But  now  as  concerning  those  persons,  which  pent 
"  venture  will  be  offended,  for  that  some  of  the  old  car 
"  monies  are  retained  still:  if  they  consider  that  witke 
"  some  ceremonies  it  is  not  possible  to  keep  any  order,  ? 
quiet  discipline  in  the  church,  they  shall  easily  percent 
just  cause  to  reform  their  judgments.     And    if  they 
think  much,  that  any  of  the  old  do  remain,  and  would 
"  rather  have  all  devised  anew:  then  such  men  granting 
"  some  ceremonies  convenient  to  be  had,  surely  where  the 
"  old  may  be  well  used,  there  they  cannot   reasonaUr 
€(  reprove  the  old  only  for  their  age,  without  bewraying  of 
"  their  own  folly.     For  in  such  a  case  they  ought  rather 
u  to  have  reverence  unto  them  for  their  antiquity,  if  they 
will  declare  themselves  to  be  more  studious  of  unity  and 
concord,  than  of  innovations  and  new  fangleness,  which 
(as  much  as  may  be  with  true  setting  forth  of  Christ's 
religion)  is  always  to  be  eschewed.     Furthermore,  such 
"  shall  have  no  just  cause  with  the  ceremonies  reserved  to 
"  be  offended.     For  as  those  be  taken  away  which  were 
"  most  abused,  and  did  burden  men's  consciences  without 
"  any  cause:  so  the  other  that  remain,  are  retained  for  a 
"  discipline  and  order,  which  (upon  just  causes)  may  be 
"  altered   and    changed,  and    therefore    are  not  to  be 
"  esteemed  equal  with  God's  law.     And,  moreover,  they 
"  be  neither  dark  nor  dumb  ceremonies,  but  are  so  set 
(€  forth,  that  every  man  may  understand  what  they  do 
"  mean,  and  to  what  use  they  do  serve.     So  that  it  is  not 
"  like  that  they  in  time  to  come  should  be  abused  as  other 
have  been.     And  in  these  our  doings  we  condemn  no 
other  nations,  nor  prescribe  anything  but  to  our  own 
people  only:  for  we   think  it  convenient  that  every 
"  country  should  use  such  ceremonies  as  they  shall  think 
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rloest  to  the  setting  forth  of  God's  honour  and  glory,  and 
i  to  the  reducing  of  the  people  to  a  most  perfect  and 
:  godly  living,  without  error  or  superstition ;  and  that 
,:  they  should  put  away  other  things,  which  from  time  to 
•  time  they  perceive  to  be  most  abused,  as  in  men's 
t:  ordinances  it  often  chanceth  diversely  in  divers  coun- 
,*  tries." 

Perhaps  it  would  be  difficult  to  deduce  from  this 
^anguage  any  certain  conclusion  as  to  the  precise  sense  in 
which  the  terms  rites  and  ceremonies  are  used. 
I  In  the  Prayer  Book  of  2  Edw.  6,  at  the  close  of  the 
^dissertation,  which  is  at  the  end  of  the  services,  "  Of  Cere- 
E'*  monies,  why  some  be  abolished  and  some  retained,"  are 
"  certain  notes  for  the  more  explication  and  decent  minis- 
tration of  things  contained  in  this  book;"  one  "note" 
is  as  touching  kneeling,  crossing,  holding  up  of  hands, 
knocking  upon  the  breast,  and  other  gestures,  they  may 
"  be  used  or  left  as  every  man's  devotion  serveth  without 
1  "  blame." 

'  This  note  does  not  appear  in  the  subsequent  Prayer 
Books:  but,  nevertheless,  at  the  Hampton  Court  con- 
;  ference  in  the  year  1603,  the  fiishop  of  Winchester, 
1  replying  to  the  objections  made  by  the  Puritans  to  the 
[  use  of  the  cross  in  baptisms  and  ceremonies  generally, 
said, — 

"  In  prayer,  the  kneeling  on  the  ground,  the  lifting  up 
|  "  of  our  hands,  the  knocking  of  our  breasts,  are  ceremonies 
"  significant:  the  first,  of  our  humility  coming  before  the 
"  mighty  God;  the  second,  of  our  confidence  and  hope; 
"  the  other,  of  our  sorrow  and  detestation  of  our  sins;  and 
"  these  are  and  may  lawfully  be  used." 

"  M.  Dean  of  the  Chapel  remembred  the  practice  of 

"  the  Jews,  who,  unto  the  institution  of  the  Passeover, 

"  prescribed  unto  them  by  Moses,  had,  as  the  rabbins  wit- 

"  nesse,  added  both  signes  and  words,  eating  soure  herbs, 

"  and  drinking  wine,  with  these  words  to  both, '  Take,  and 

"  eat  these  in  remembrance,'  &c. ;  '  Drink  this  in  remem- 

"  brance,'  &c.     Upon  which  addition  and  tradition   of 

"  theirs,  our  Saviour  instituted  the  sacrament  of  his  Last 

"  Supper,  in  celebrating  it  with  the  same  words  and  after 

"  the  same  manner;  thereby  approving  that  fact  of  theirs 

"in  particular,   and  generally,  that  a  church  may  in- 

"  stitute  and  retain  a  signe  significant,"  which,  says  the 

reporter  of  the  conference,  satisfied  his  majesty  exceeding 

well  (i). 

(0  Card  well,  Conferences  on  the  Book  of  Common  Prayer,  3rd  ed. 

p.  197. 
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te  quotes  Quarti's  opinion  as  follows: 
iJPirocedit  Quarti  ad  dividendas  caeremonias  in  eas,  quaB 
ta.t  intrinsecae  ipsi  missae,  et  partes  ejusdem,  et  consis- 
ti\t,9  dicit  ipse,  turn  in  verbis,  turn  in  gestibus  cele- 
-antis,  de  quibus  late  Suarez,  disp.  83  et  84,  et  in  eas, 
uad  sunt  circumstantiae  extrinsecae  ejusdem  sacrificii,  ut 
>cus,  tempus,  vasa,  et  vestimenta  sacra,  &c.  Dicit 
prseterea,  quod  illae  caeremoniae,  quag  consistunt  in 
gestibus,  quaedam  inductee  sunt  propter  decentiam  ope- 
aradi,  nee  habent  aliam  significationem,  ex.  gr.  quod 
iacerdo«  dum  sijpat  seipsum,  ponit  sinistram  sub  pec- 
sore  ;  et  alias  inductee  sunt  propter  significationem 
moralem,  vel  mysticam,  verb.  grat.  mixtio  aqua  cum 
pino"  (observe  these  words),  "  digitorum  ablutio,  crucis 
signa,  de  quibus  Divus  Thomas  3  part  qucest.  83,  artic. 
4,  §  5. 

*'  Verum,  pace  tanti  viri,  ego  distinguerem  caeremoniam 

sacram  a  ritu,  dicendo,  ritus  sacros  consistere  in  illis  pre- 

citous,  epistola,  evangelio,  &c,  quae  juxta  ecclesiae  dispo- 

:  sitionem  recitari  debent  in  missa;  caeremoniam  autcm 

*  consistere  in  solis  gestibus,  quibus  praedictae  preces  juxta 

*  ejusdem  ecclesiae  praescriptum  peragi  debent  ad  majorem 
"  ornatum,  et  decentiam  sacrificii,  quod  celebratur ;  et  re- 
"  vera  Caeremonialia,  seu  libros  caeremoniarum  vocamus 
"  illos,  qui  non  orationes  et  preces  dicendas  praescribunt, 
"  sed  modum,  quo  illae  dicendae  sunt;  e  contra  Eituales 
"  nuncupamus  illos,  qui  continent  preces,  seu  alias  ora- 
tiones, quas  recitandas  pnescribunt. 

Ritus,  quoniam  in  verbis  regulariter  consistunt,  vel 

sunt  partes  missa*  ordinarise,  quia  scilicet  semper  ingre- 

"  diuntur  ejus  compositionem;    vel  sunt  extraordinariae, 

sive  mobiles,  quia  non  semper  ejus  compositionem  ingre- 

diuntur,  sed  ad  majorem  quandoque  adduntur  solemni- 

"  tatem,  atque  ornatum"  (»). 

The  Council  of  Trent  (o)  speaks  as  follows: — 

"  Quumque  natura  hominum  ea  sit,  ut  non  facile  queat 

"  sine  admuueulis  exterioribus  ad  rerum  divinarum  medi- 

"  tationera  sustolli,  propterea  pia  mater  ecclesia  ritus  quos- 

"  dam  ut  scilicet  quaedam  submissa  voce  alia  vero  elatiore 

"  in  missa"  pronuncierentur,  instituit,  ceremonias  item  ad- 

"  hibuit;  ut"  (these  are  the  instances  of  ceremonies)  "  mys- 

"  ticas  benedictiones,  lumina,  thymiamata,  vestes,  aliaque 

(n)  Gavanto,  Thesaurus  Sa-  (o)  Sess.  22,  c.  5,  De  Missa 

crorum  Rituum,  vol  i.  p.  4.   Pars      Ceremoniie  et  Ritibus. 

L,  in  RubricA  GeneralL 
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Distinction  bo-  «  id  genua  multa  ex  apostolic&  disciplina  et 
inTcere^"       "  et  maJe8t*8  *aa^  sacrificii  commenderetar,  «  we 
monie*.  "  fidelium  per  hsec  visibilia  religion  is  et  pietatif  • ' 

"  rerum  altissimarum,  quae  in  hoc  sacrificio  latent, 
"  plationem  excitarentur." 

On  the  whole  the  result  of  this  examination  of  as 
rities  led  me,  as  judge  of  the  Court  of  Arches,  t 
conclusion  that  there  was  a  legal  distinction  between  1 1 
and  a  Ceremony;  the  former  consisting  in  Berries 
pressed  in  words,  the  latter  in  gestures  or  acts  precM 
accompanying,  or  following,  the  utterance  of  these 
and  including  the  use  of  lights,  incense  and 


Sect.  2. — Source*  of  the  Law  of  the  English  Churcii 
to  Ritual. 

j>g«l  (om-cei        The  ritnal  of  the  Church  of  England,  both  as  it  nte 

EneUuid.'11        *°  *^e  ornament  ofthe  church  and  the  dresses  and  poo? 

of  the  minister,  are  derived  from  the  following  si " 

custom  and  usage,  canons  of  the  church,  and  slat 
the  realm.  The  proposition  that  in  case  of  conflict  & 
latter  source  was  the  one  recognized  by  the  law,  used  to!« 
deemed  a  Bound  legal  position.  It  has,  however,  apj* 
rently  been  somewhat  impaired  by  the  decision  of  the  Prnj 
Council  in  the  recent  case  of  Mr.  Purchas  (p),  in  wiici 
it  would  seem  that  the  positive  words  of  the  statute  a 
rubric  of  Charles  the  Second  were  controled  and  (iraitw 
in  their  plain  meaning  by  the  language  of  the  canons  a 
1603. 

Construction  With  reapect  to  the  more  stringent  categories  of  rubrics. 

mnwailf'  namely,  those  which  relate  to  things  lawml  and  ordered, 

and  things  unlawful  and  prohibited,  there  is  a  question  it 
limine  which  must  be  considered.  Is  there  a  comma*  hoe 
of  the  church  unwritten,  living  by  usage,  though  partir 
expressed,  perhaps,  by  judicial  decisions;  but  still  mofa 
to  use  a  common  expression,  taken  for  granted  by  all 
authorities  in  church  and  state — filling  up  the  void  of  posi- 
tive provision  in  statute  or  formulary— a  necessary  part  of 
an  organized  religious  system  and  establishment,  rendering 
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the  practical  working  of  it  possible,  and,  on  the  whole, 
harmonious  ? 

In  the  case  of  Martin  v.  Mackonochie  (r),  I  held  as  Martin  t. 
follows: — "  That  there  has  been  such  a  usage  in  the  church  ^^o^onoehie. 
at  large,  from  its  earliest  foundation,  is  certain.  '  We 
'  know  no  such  customs,  neither  we  nor  the  churches  of 
<  God,]  was  the  language  which  we  learn  from  inspired 
authority  she  used  as  her  shield  against  the  earliest 
assaults  upon  her  integrity.  '  Let  the  ancient  customs 
'  prevail '  was  the  maxim,  fatal  to  the  medieval  and  modern 
pretensions  of  Rome,  which  the  church  enunciated  in  her 
earliest  oecumenical  council.  The  canon  law  of  the 
Western  Church  fully  recognizes  custom  and  usages  as 
a  distinct  source  of  ecclesiastical  jurisprudence.  Was  the 
branch  of  this  church,  which  the  constitution  and  the 
legislature  have  established  in  this  kingdom,  devoid  of 
this  subsidiary  aid  to  her  discipline  and  government? 

"  In  the  case  of  Wilhon  v.  McMath  (i),  a  very  curious  WUUon  v. 
question  was  raised,  whether  the  minister,  as  such,  has  a  £^f??* re" 
right  to  preside  at  a  vestry  meeting. 

"  Sir  John  Nicholl,  the  official  principal  of  the  Arch- 
bishop of  Canterbury,  observed,  at  p.  78 :  '  The  case  is  said 
to  be  a  new  one,  so  far  as  regards  any  express  law,  or  any 
judicial  decision  on  the  subject.  Tnere  is  no  statute,  no 
canon,  no  reported  judgment,  either  expressly  affirming 
or  expressly  negativing  the  right.  It  nevertheless  may 
exist  as  a  part  of  the  common  law  of  the  land,  as  a  part 
of  the  lex  non  scripta,  which  is  of  binding  authority,  as 
much  in  the  ecclesiastical  as  in  the  temporal  courts. 
Indeed,  the  whole  canon  law  rests  for  its  authority  in 
this  country  upon  received  usage ;  it  is  not  binding  here 
proprio  vigore.  Moreover,  this  court  upon  many  points 
is  governed,  in  the  absence  of  express  statute  or  canon, 
by  the  jus  tacito  et  illiterato  hominum  consensu  et  mori- 
bus  expressum.' 

"  '  It  is  true  that  generally  the  existence  of  this  jus  non 
scriptum  is  ascertained  by  reports  of  adjudged  cases;  but 
it  may  be  proved  by  other  means:  it  may  be  proved  by 
public  notoriety,  or  be  deducible  from  principles,  and 
analogy,  or  be  shown  by  legislative  recognitions.  Pub- 
lished reports  of  the  decisions  of  the  ecclesiastical  courts 
(with  one  very  recent  exception)  do  not  exist;  and  if 


(r)  2  L.  R.,  Adm.  £  Eccl.  116, 
ana  Special  Report  The  pas- 
sages  which   follow  were    not 


affected  by  the  decision  of  the 
Privy  Council. 
(*)  3  Phill.  67. 
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Martin  t.  '  they  did,  yet  the  particular  right  in  SILspate  mr  •=* 
itackoHocKit.  <  ]mVe  been  so  much  as  doubted  or  questioned  ^* 
Upon  this  principle,  in  the  time  of  Jaixtes  I.,  the  5_j 
Bench  refused  to  prohibit  the  ordinary  from  cornet 
woman  to  be  churched  in  a  veil,  because  it  was  «r_ 
by  divers  bishops  to  be  the  common  ccistom  of  the  C±z 
of  Englandff). 

*'  There  is,  therefore,  a  common  law  of  the  chad  r. 
runs  by  the  side  of  the  statute  law,  and  which  nans  «« 
in  the  construction  of  it. 

'*  It  is  often  said  that  a  rubric  should  be  cons<ra--  ' 
the  same  principles  as  an  act  of  parliament ;  but  wLet-. 
this  to  be  so,  it  is  obvious  that  there  are  peculiar  diffir-~  - 
incident  to  the  construction  of  a  rubric  which  sefefea. ' 
in  a  much  less  degree,  beset  the  construction  of~  an  ordnf 
statute.  And  it  will  appear  from  what  has  been  afcw 
said,  that  the  right  understanding  of  the  rules  suppfiw  ~; 
the  rubric  for  the  regulation  of  the  services  may  oftes  *■- 
quire  a  reference  to  the  sources  not  only  of  historical,  tt 
to  a  certain  extent  theological  knowledge. 

"  There  is  one  important  rule  applicable  to  the  coasnv 
tion  of  all  instruments,  namely,  that  the  construer  shcs- 
endeavour  to  place  himself  in  the  position  of  the  framer* 
the  instrument,  and  to  gather  from  all  the  circumstance 
which  surrounded  him  at  the  time  wHen  he  framed  it.  kv 
from  the  context  of  other  portions  of  the  instrument,  *b* 
the  real  meaning  and  intention  was,  if  the  language  whsi 
he  has  used  have  left,  that  meaning  and  intention  douW*' 
or  obscure. 
Etcatt  t.  "  In  the  case  of  Etcott  v.  Maatin  (k),  in  which  a  que- 

fl#0Jd"to*"  t*on  **  *°  *^e  'aw'ume88  °^  baptism,  administered  bv » 
layman  with  water  and  the  invocation  of  the  Trinity, 
was  mooted,  the  lords  of  the  privy  council  observed  « 
follows  (page  123):— 

"  *  The  68th  canon  being  that  upon  which  this  proceedinj 

*  is  grounded,  it  is  necessary  to  consider  what  the  la* 
'  was  at  the  date  of  the  canon,  the  year  1603.     Without 

*  distinctly  ascertaining  this,  we  cannot  satisfactorily  de- 
'  termine  what  change  the  rubric  of  1661,  adopted  into 

*  the  14  Charles  2,  c.  4,  made,   and   in   what  state  it 
'  left  the  law  on  this  head ;  because  it  is  very  possible 

*  that  the   same   enactment  of  a   statute,   or   the  same 

(<)  Vin.  Abr.  17,  p.  231,  tit      Ordin«y;"P«Im.286;  tndimn, 
"Prerogative    of    the     King;"      p.  632. 

"Ordinary   and    Tower   of  the         («)  4  Moore,  P.  C.  pp.  1M, 
123,130)  vide  tvpra,  p.  646. 
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direction  in  a  rubric,  bearing  one  meaning,  may  receive 
one  construction  when  it  deals  for  the  first  time  with  a 
given  subject-matter,  and  have  another  meaning  and 
construction  when  it  deals  with  a  matter  that  has  already 
been  made  the  subject  of  enactment  or  direction;  and 
this  is  most  specially  the  case  where  the  posterior  enact- 
ment or  direction  deals  with  the  matter  without  making 
any  reference  to  the  prior  enactment  or  direction.  Still 
more  is  it  necessary  to  note  the  original  state  of  the  law, 
when  it  is  the  common  law  that  comes  in  question,  as 

well  as  the  statute 

"  '  The  words  are  plainly  directory,  and  do  not  amount 
to  an  imperative  alteration  of  the  rule  then  subsisting. 
If  lay  baptism  was  valid  before  the  new  rubric  of  1661, 
there  is  nothing  in  that  rubric  to  invalidate  it.  Gene- 
rally speaking,  where  anything  is  established  by  statutory 
provisions,  the  enactment  of  a  new  provision  must  clearly 
indicate  an  intention  to  abrogate  the  old,  else  both  will 
be  understood  to  stand  together  if  they  may.  But,  more 
especially,  where  the  common  law  is  to  be  changed — 
and,  most  especially,  the  common  law  which  a  statutory 
provision  had  recognized  and  enforced -the  intention  of 
any  new  enactment  to  abrogate  it  must  be  plain  to  ex- 
clude a  construction  by  which  both  may  stand  together. 
This  principle,  which  is  plainly  founded  in  reason  and 
common  sense,  has  been  largely  sanctioned  by  authority. 
The  distinction  which  Lord  Coke  takes  in  one  place 
between  affirmative  and  negative  words,  giving  more 
effect  to  the  latter  (v),  has  sometimes  been  denied,  at 
least  doubted  (w),  Mr.  Hargrave  thinks  upon  a  mis- 
apprehension (x).  But  the  rule  which  is  laid  down  in 
2nd  Inst.  200,  has  been  adopted  by  all  the  authorities, 
that  "a  statute  made  in  the  affirmative,  without  any 
negative  expressed  or  implied,  doth  not  take  away  the 
common  law."  So  ComyrC*  Digest,  Parliament,  R.  23; 
and  he  cites  the  case  De  Jure  Ecclesiastico,  in  5th  Rep. 
5,  b,  which  lays  down  the  rule  in  terms.' 
"  Let  me  apply  this  rule  to  the  subject  before  me.  The 
first  Prayer  Book  of  Edward  VI.  contains  only  one  pro- 
hibition, the  elevation  of  the  blessed  sacrament;  but  it 
contains  various  directions  respecting  the  articles  to  be 


0 


rv)  Coke,  Litt.  115,  a. 

[w)  W.  Jones,  270,  Love- 
lace's case,  before  the  Windsor 
Forest  Court,  in  1632,  in  which 


there  is  a  dictum  of  L.  C.  J. 
Richardson. 
(x)  Note  154. 
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Martin  t.  "  used  in  the  administration  of  the  holy  con 

MaehemMkU.    |laa  yXXja  pointed  out  that  the  enumeration  of  theser 

could  not  be  exhaustive,  inasmuch  tm  the  iv>" 

artiole  of '  a  fair  linen  cloth'  is  omitted  from  it. 
"  The  argument  is,  I  think,  valid  ;   the 

must  have  supplied  this  article,  and  the  legislate 

hare  intended  him  to  supply  it. 

"  He  must  have  looked  to  an  unwritten  use,  the  fa 

tion  of  a  common  law  for  the  church,  not  less  thai  fe 

state. 
L«w  m  to  "  Just  as  much  as  it  must  have  intended  by  tht 

Oredeoea  iQ  our  present  Prayer  Book:  '  The  priest  shall  thee) 

Table  referral   ,  upQn  ^  ^^  m  mac^  Dread  ^j  wine  (^  J^.  ^n 

'  sufficient,'  that  there  should  be  a  table  or  phot  > 
which  the  elements  should  be  then  brought ;  and  th* 
the  Judicial  Committee  of  the  Privy  Council,  row 
the  sentence  of  the  Consistory  of  London  and  the  C« 
Arches,  decided  that  the  credence  table,  which  sa£ 
this  want,  was  a  lawful  ornament.  Those  who  cusa 
the  first  Prayer  Book  of  Edward  VI.  were  not  inns 
a  ritual  for  the  first  time,  but  were  constructing  ok  i 
the  various  service  books,  some  English  and  some  line 
which  they  had  before  them.  This  ritual  was  to  be  pta 
in  the  hands  of  persons  conversant  with  the  older  an 
books ;  and  it  seems  highly  unreasonable  to  suppose  s 
it  was  not  competent  to  the  priest  to  supply  any  aeciiies 
omission  in  the  new  ritual  by  a  reference  to  the  previs* 
existing  usage  and  practice.  In  the  same  way,  in  2 
Sarum  Missal  no  mention  is  to  be  found  of  the  two  lis- 
to  be  placed  upon  the  altar,  but  there  is  no  doubt  that  » 
constitution  which  ordered  these  two  lights  was  leg*?! 
binding  upon,  and  must  have  been  a  part  of  the  fiinuW 
of,  those  churches  which  adopted  the  use  of  Sarum,  £ 
least  in  the  province  of  Canterbury.  Another  illustratija  is 
furnished  by  the  very  remarkable  fact  that  the  second  Pnrw 
Book  of  Edward  VI.  omitted  all  reference  to  the  man'mi 
acts,  ordered  in  the  first  and  last  Prayer  Book,  attends? 
the  consecration  of  the  holy  elements;  and  that  durk' 
the  whole  period  which  elapsed  between  the  date  of  tw 
second  Prayer  Book  in  1552  and  that  of  the  preset! 
Prayer  Book  in  1661,  the  officiating  priest  was  left  nitb- 
out  any  direction  upon  this  subject  in  the  Prajer  Boor 
which  he  was  to  use.  Now,  one  of  two  consequences  must 
follow :  either  the  cup  was  never  taken  in  tie  hand,  tie 
bread  never  broken,  as  at  present,  or  these  manual  ada 
were  done  without  any  specific  order  in  the  Prayer  Booi, 
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as  a  matter  of  recognized  usage  and  custom.  No  proof 
has  been  laid  before  me,  and  I  can  find  none,  as  to  the 
omission  of  these  necessary  acts  during  a  period  of  more 
than  a  century,  and  I  think  the  inference  that  they  must 
have  been  still  practised  is  reasonable  and  sound. 

"  And  in  this  opinion  I  am  strengthened  by  observing 
that  at  the  Savoy  Conference  the  dissenters  objected, 
'  that  the  manner  of  the  consecrating  of  the  elements  is 
'  not  here'  (t.  e.,  in  the  consecration  prayer)  '  explicite  and 
'  distinct  enough,  and  minister's  breaking  of  the  bread  is 
'  not  so  much  as  mentioned.'  The  bishops  replied  by  con- 
ceding '  that  the  manner  of  consecrating  the  elements  be 
'  made  more  explicit  and  express/  which  was  the  origin  of 
our  present  rubric  (x). 

"  The  opinion  of  Bishop  Cosin  (y ),  a  high  authority  upon  Biahop  Conn, 
this  subject,  appears  to  me  sound.     '  And  it  is  to  be  noted 
'  that  the  book  does  not  everywhere  enjoin  and  prescribe 

*  every  little  order  that  should  be  said  or  done,  but  takes  it 

*  for  granted  that  people  are  acquainted  with  such  common 
'  and  things  already  used  as  such.  Let  the  puritans, 
'  therefore,  five  over  their  endless  cavils,  and  let  ancient  cus- 
'  torn  prevail,  the  thing  which  our  church  chiefly  intended  in 
€  the  review  of  this  service.'  This  reasoning,  therefore, 
brings  me  to  the  conclusion,  that  from  the  mere  silence  of 
the  rubric  a  positive  prohibition  cannot  in  all  cases  be  in- 
ferred. 

"  Something  more  is  required  to  render  the  article  sup- 
plied illegal.  For  instance,  the  mention  of  the  article  in 
a  former  Prayer  Book,  and  the  omission  of  it  in  the 
present,  may  furnish  a  presumption  that  it  was  inten- 
tionally rejected,  even  when  it  be  in  itself  innocent,  or  ap- 
Earently  expedient.  Or  the  article  must  have,  as  has 
een  already  observed,  some  necessary  connection  with  a 
use  inconsistent  with  the  principles  upon  which  the  formu- 
laries of  the  church  are  founded. 

"I  must  repeat  that  the  rubrics  with  respect  to  de- 
corations and  furniture  of  the  church  are  not  exhaustive. 
This  point  has  been  decided  by  the  Judicial  Committee  of 
the  !rrivy  Council.  They  allowed  on  this  principle  the 
use  of  the  cross  and  the  credence  table  and  the  various 
coloured  cloths  for  the  holy  table.  They  allowed  also  St  Barnabas 
the  use  of  a  moveable  ledge  for  the  purpose  of  holding  caao  cited- 
candlesticks  upon  the  holy  table.     Tnis  question  came 

(x)  Cardwell,  Conferences,  pp.  (y)  Vol.  5,  p.  65,  ed.  1855. 

321,  363. 
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Jf"***  T»-      "  ^e'"ore  their  lordships  as  a  corollary  to  their  pria - 

"1  cision  on  the  Knightsbridge  Church  cases.      It  *» 

4**c  dud,         tended  that  the  monition  of  the   court    with  r^s- 

St.  Barnabas  Church  had  not  been  obeyed  atn'i 

table  or  as  to  the  cross. 

"  The  act  on  petition  alleged,  that  the  monition  « 
in  part  uncomplied  with  in  the  following-  parties 
First,  that  the  metal  cross  which  was  standing  2 
church  or  chapel,  on  or  attached  to  the  super-aiur-  - 
stone  altar,  which  formerly  stood  therein  prior  to  ~ 
livery  of  the  judgment  of  the  Judicial  Commit!**  e. . 
21st  of  March,  1857,  was  then  placed  on  the  e£i 
great  eastern  window  of  the  church  or  chapel  01' « 
Saint  ISarnabas,  above  the  table  then  used  as  a  amis- 
table  in  the  church  or  chapel.  Second,  that  the 
which  had  been  substituted  in  the  church  or  chapel  ir 
stone  altar  which  formerly  stood  therein  was  not*.: 
table,  but  had  an  elevation  or  structure  placed  t» 
so  as  to  resemble  what  is  generally  known  and  desnfr. : 
a  super-altar  in  Roman  Catholic  churches  or  ehapek  ' 

"  The  answer  on  behalf  of  the  Hon.  and  Rev.  Br"-" 
Liddell  and  the  then  chapel  wardens  to  this  act  on  psr- 
denied  that  the  monition  was  in  any  part  uncomplied  r 
and  pleaded ;  first,  that  the  metal  cross  which  was  w  - 
"  27th  of  March,  1857,  standing  in  the  church  or  cfajf 
Saint  Barnabas  (attached  to  the  ledge  of  wood  a(  the  > 
of  the  stone  altar,  which  then  stood  in  the  chancel  rt  - 
church  or  chapel)  was  at  the  present  time  placed  m'^ 
sill  of  the  centre  compartment  of  the  eastern  wimix 
the  chancel  of  the  church  or  chapel,  five  feet  ten  iix-:-- 
above  the  surface  of  the  communion  table  standing  lb? 
and  wholly  disconnected  therewith ;  secondly,  thai  i» 
table  which  had  been  substituted  in  the  church  or  cW 
for  the  stone  altar  which  formerly  stood  therein  was  a » 
moveable  table  of  wood ;  and  that  the  elevation  or  street* 
alleged  in  the  second  article  of  the  act  on  petition  * 
placed  thereon  was  simply  a  moveable  ledge  of  wo* 
placed  in  order  that  two  candlesticks  might  stand  there* 
at  the  back  of  the  table,  and  that  the  ledge  was  ilnR 
raised  up  before  the  celebration  of  the  Lord's  Supper,  ic 
order  that  the  decree  of  the  court  might  be  complied  whk. 
namely,  that  a  fine  linen  cloth  should  cover  the  eont- 
munion  table  at  the  time  of  the  ministration  of  the  Lord's 
Supper,  and  that  the  cross  was  in  the  church  or  chipfl 
at  the  time  of  the  consecration  thereof,  and  then  formal 
one  of  the  ornaments  of  the  church  or  chapel. 
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"  Their  Lordships  were  of  opinion, '  that  no  disobedience, 
'  no  impropriety,  no  irregularity,  has  been  established ;  and 
'  that  the  present  application,  therefore,  failed' "  (z). 


Sect.  3. —  Ornaments  and  Vestments  of  Bishops  (a)  and 

Ministers* 

In  the  case  of  Mr.  Purchas  (#),  I  held  on  this  subject  Case  of  Mr. 

as  follows :  —  Purchas. 

"  The  rubric  (for  I  shall  use  this  expression  for  the  Rnbric 
sake  of  clearness),  which  it  is  admitted  contains  the  law 
as  to  the  vestments  of  the  bishop,  priest,  and  deacon,  is  as 
follows: — 

" '  And  here  it  is  to  be  noted  that  such  ornaments  of 
the  church,  and  of  the  ministers  thereof  at  all  times  of 
their  ministration,  shall  be  retained  and  be  in  use  as  were 
in  this  Church  of  England  by  authority  of  parliament,  in 

the  second  year  of  the  reign  of  King  Edward  the  Sixth:' " 

****** 

€€  The  rubrics  in  regard  of  vestments  in  the  first  Prayer  Prayer 
Book  of  Edward  VI.,  to  which  I  am  referred  by  the  ?S?fofvT 
present  rubric,  were  as  follows:  — 

"(1.)  At  the  beginning  of  the  Communion  Service — 
€s  €  The  priest  that  shall  execute  the  holy  ministry  shall 
put  upon  him  the  vesture  appointed  for  that  ministration, 
that  is  to  say,  a  white  albe>  plain,  with  a  vestment  or  cope. 
And  where  there  be  many  priests  or  deacons,  there  so 
many  shall  be  ready  to  help  the  priest  in  the  ministration 
as  shall  be  requisite,  and  shall  have  upon  them  likewise 
the  vestures  appointed  for  their  ministry,  that  is  to  say, 
albes,  with  tunicles.' 

"(2.)  At  the  end  of  the  Communion  Service— 

" '  Ajid  though  there  be  none  to  communicate  with  the 

priest,  yet  these  days  (after  the  liturgy  ended)  the  priest 

shall  put  upon  him  a  plain  albe  or  surplice,  with  a  cope, 

and  say  all  things  at  the  altar  (appointed  to  be  said  at  the 

(z)  Liddell  v.  Beat,  14  Moo.  (a)  As  to  Bishops,  see  above, 

P.  C.  1,  16 ;  see  too  Breeks  v.  p.  57,  and  notes  thereto. 
•Woolfrey,  1  Curt.  Rep.  880 ;  suprc^         (b)  Elphinstone  v.  Purchas,  3 

p.  886 ;  Gathercole  v.  Wade,  Con-  L.  R.,  Adm.  &  Eccl.  66. 
sistory  of  London. 

3N2 


i .  *3 


Act  of  Uni- 
form ily. 


I  HI.  Cttl'KCII  IX  IIEI1  JUL 

km  of  ihe  Ltwd'a  Supper)  t 


(3.)  At   the  end   of  the    Hook   of  < 

■ut'..'i 


"  ■  In   the  saying  or  singing  of  matu 
Off,  and  burying,  the  minister,   in 
or  clmpcls  annexed  to  the  Mae,  *A«//  mjh 
in  all  cathedral  ohnrahai  and   Dollegea, 

deans,  provosts,  masters,  prebendaries,  ai 
gradual os.  stay  use  in  the  choir,  hnrrirhli 
■:■  senm 
i In  v  have  taken  in  any  university  within 
in   all   other   plai  ■■■  ■    shall 

use  any  surnhee  or  no.  It  is  also  seeral 
when  they  do  preach  should  use  such  ho 
to  their  sereral  degrees.  And  whej 
shall  celebrate  the  holy  c 
execute  any  other  public  ministration,  . 
him,  beside  his  rochette,  a  surplice  or  i 
vcsii][,rit;  and  also  bjg  pastoral  staff  in  1 
borne  or  holden  by  his  chaplain.' 

"These  rubrics  were  .ilmlislicd  by  th* 
Hook  of  Edward  VI.,  which  substituted  t 

'"  The  minister  at  the  time  of  the  con 
all  other  times  in  his  ministration,  shall 
vestment,  nor  cope;  but  being  nrehbisho 
shall  have  and  wear  a  rochet,  and  l>eing  a 
shall  have  and  wear  a  surplice  onJy.* 

"  All  these  rubrics,  and  the  services 
belong,  were  repealed  in  the  reign  of  Que* 

"  Bv  the  next  Act  of  Uniformity  (e)  it  * 

'"That  such  ornaments  of  the  chun: 
ministers  thereof,  shall  be  retained  and  be 
in  this  Church  of  England  by  with 
the  second  year  of  King  Edward  VI.,  un 
shah"  be  taken  by  the  authority  of  tlie  Quern' 
the  advice  of  her  commissioners  appointed  s 
under  the  Great  Seal  of  England  for  causes 
or  of  the  metropolitan  of  this  realm.' 

"  Annexed  to  tins  statute  bv  seel.  2,  ivn 
Prayer  Hook,  the  rubric  to  which  was  nsfiil 

"  '  And  here  it  is  to  be  noted  that  the  B 
time  of  the  communion,  and  at  all  otber 
ministration,  shall  use  such  ornaments  in  r 
were  in  use  by  authority  of  parliament  in  tin 


(b)  1  Mar.  t 


is.  2,  c.  2. 


(<-)  1  EIU,  | 
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reign  of  King  Edward  VI.,  according  to  the  act  of 
'Co exit  set  in  the  beginning  of  this  book.' 
s    -will    be   observed  that  the  words  'retained  and' 
l    do   occur  in  the  act,  were  omitted  in  this  rubric ; 
\iey  do  not  appear  in  the  rubric  of  the  Prayer  Book 
bag  James,  which  is  identical  with  that  of  Elizabeth. 
Jt  is  admitted  that  on  the  passing  of  this  statute  the  As  to  any 
merits  prescribed  by  the  first  Prayer  Book  came  into  "other order." 
L  use;  but  it  has  been  contended  that  Queen  Eliza- 
exercised  the  power  given  her  by  the  statute,  and 
•k  other  order.' 

If  any  such  further  order  were  taken  in  compliance 
1  the  statute,  it  must  be  in  one  of  four  ways: — 
O-)  Either  by  the  Injunctions  of  1559,  or  (2)  the 
vertisements  of  1564-5,  or  (3)  the  Canons  of  1603-4, 
(4)  the  Canons  of  1640.  Of  these  four  the  Advertise- 
nts  were  principally  relied  upon  as  the  execution  of  the 
•ther  order,  though  the  Canons  of  1603-4  were  also 
ayed  in  aid.  Before,  however,  I  consider  these  two 
odes  of  execution,  I  will  say  a  word  as  to  the  Injunctions 
id  the  Canons  of  1640.  The  Injunctions,  which  I  think 
tust  upon  the  whole  be  considered  as  having  been  issued 
y  the  royal  authority  alone,  and  as  not  having  statutory 
uthority,  do  not  contain  any  express  order  with  regard  to 
he  vestments;  but  the  archbishop  and  certain  bishops 
tfterwards  drew  up  'Interpretations  and  further  Consi- 
lerations  of  these  Injunctions  for  the  better  direction  of 
the  clergy;'  among  which  is  to  be  found  the  following: — 
c  Concerning  the  Book  of  Service.' 
c  First.  That  there  be  used  only  but  one  apparel;  as 
the  cope  in  the  ministration  of  the  Lord's  Supper,  and  the 
surplice  in  all  other  ministrations'  (d). 

w  With  respect  to  the  Canons  of  1640,  they  contain  no 
provision  as  to  the  subject  of  vestments.     I  come  therefore 
to  a  consideration  of  the  Advertisements.     Those  which  The  Adver- 
refer  to  the  present  question  are  as  follows : —  tiaements  of 

"  *  Item.  In  ministration  of  the  holy  communion  in  the  1564"6* 
cathedral  and  collegiate  churches,  the  principal  minister 
shall  use  a  cope,  with  gospeller  and  epistoler  agreeably; 
and  at  all  others  prayers  to  be  sayde  at  the  communion 
table,  to  use  no  copes  but  surplesses.' 

"'Item.  That  the  deane  and  prebendaries  weare  a 
surplesse  with  a  silke  hoode  in  the  quyer;  and  when  they 
preache  in  the  cathedrall  or  collegiate  churche  to  weare 
their  hoode.' 

{d)  1  Card  well,  Documentary  Annals,  238. 
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" '  Item.   That  every  minister    sayinge  wev 

prayers,  or  ministringe  of  the  sacramentes,  or  ok1 
of  the  churche,  shall  weare  a  comely  surples,  wok 
to  bee  provided  at  the  charges  of  the  parishes  ■% 

"  The  authority  usually  referred  to  with  reepesr 
Advertisements  is  Strype's  'Life  of  Parker' (*).  Cr^ 
in  his  '  Documentary  Annul  a,*  And  Hallam  in  he 
etitutional  History' (  /),  and  Collier  in  his  '  Ecdn* 
History,'  dealing  with  this  question  of  the  Advertas 
refer  as  to  their  principal  authority  to  Soros,  * 
Annals  (y),  and  in  his  'Life  of  Parker.'  And,!" 
by  no  means  always  an  accurate  transcriber,  fas  = 
appear  to  be  the  fountain  from  which  the  history  a| 
matter  has  been  principally  derived.  Burnet,  for  nasi 
relies  exclusively  upon  this  authority  ( h  ).  The  \ase\ 
these  Advertisements  seems  to  reflect  the  donbtfhlf*] 
all  church  authority  at  the  time  when  they  were  gj 
The  puritan  party  were  freely  condemning-  and  £sm 
ing  the  rites  and  ceremonies  of  the  restored  chnni,j 
by  the  influence  of  their  patron,  the  Karl  of  L««*f 
the  Privy  Council,  were  continually  thwarting  the  «^ 
orders  put  forth  by  the  queen  and  by  the  prelates  M 

5urpose  of  enforcing  the  uniformity   of  a  decent  t»*t 
'he  queen,  exasperated  by  the  conduct   of  the  P™^ 
in  1564,  ordered  the  archbishop,  with  the  aid  oftf^ 
other  bishops,  members  of  the  ecclesiastical  commHB»l 
to  draw  up  certain  Articles  or  Ordinances,  the  °%j"*'i 
which  was  to  secure  as  great  an  amount  of  decent  n»i 
as  the  circumstances  of  the  time  would  permit.    A1*' 
bishop  Parker  and  some  of  the  bishops   drew  up  *( 
articles  required;   but,  says  Strype,  'because  the  bo*! 
wanted  the  queen's  authority,  they  thought  fit  not  ^f^Ji 
the  contents  thereof,  Article*  or  Ordinances,  by  «"  J 
names  they  at  first  went,  but  by  a  modest  denomu>»»*  I 
viz.,  Advertisements.'     The  queen,  it  ia   probable  6*  \ 
conflicting  motives,  partly  from  the  influence  of  LoceS* 
and  partly  from  an  apprehension  of  weakening  the  w*^ 
which  referred  to  the  second  year  of  Edward  VI.,  w^ 
her  official  sanction  to  these  Advertisements,  and  ** 
think  Dr.  Cat-dwell  correctly  states, — 

" '  Left  them  to  be  enforced  by  the  several  bishop*  • 
the  canonical  obedience  imposed  upon  the  clergy,  "^ 


(d)  1  Cardwell,  Documentary 
An  sals,  326. 
(0  Vol.  i.  chap.  20. 
(/)  Vol  L  p.  179,  6th  ed. 


(h  Hist,  of  the  iuferiM'1* 
].  fop.  588. 
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4  conveyed  to  the  ordinaries  by  the  Act  of  Uni- 
y.  Their  title  and  preface  certainly  do  not  claim 
am  the  highest  degree  of  authority;  and  although 
j3  infers  from  certain  evidence  which  he  mentions (t) 
Iney  afterwards  received  the  royal  sanction,  and  re- 
ed their  original  title  of  Articles  and  Ordinances,  it 
a  more  probable  that  they  owed  their  force  to  the 
inite  nature  of  episcopal  jurisdiction,  supported,  as  in 
instance  was  known  to  be  the  case,  by  the  personal 
oval  of  the  sovereign'  (J). 
Collier  observes  that — 

c  The  te  Advertisements"  were  checked  at  present  by 
interposing  of  the  Earl  of  Leicester,  of  Knolles,  and 
e  other  court  patrons  of  the  dissenters;  however,  after- 
•ds  *hey  recovered  their  first  title  of  Ordinances,  and 
re  given  in  charge  at  a  metropolitical  visitation  in  the 
*r  1576'  (A). 

"  *  A.  loud  outcry,'  says  Mr.  Lathbury  (J), '  was  raised 
the  puritans  agamst  the  Advertisements  as  though  some 
>w  rites  had  been  imposed,  whereas  they  were  only  in- 
nded  to  enforce  such  as  were  already  in  use,  because 
>me  of  the  clergy  were  lax  in  their  practice.     They  were 
tlowed  by  the  queen  to  be  published,  but  not  under  her 
lajesty's  authority;   consequently  they  never  possessed 
he  same  force  as  the  Injunctions.     As,  however,  they  are 
quoted  in  the  24th  Canon,  they  are  still  of  some  impor- 
tance.    Long  after,  in  this  reign,  we  find  the  puritans 
objecting  to  the  cope  as  in  general  use.     "  Doe  not  the 
people  think  a  more  grievous  fault  is  committed  if  the 
minister  doe  celebrate,  etc.,  without  a  surplesse  or  a  cope, 
than  if  the  same  through  his  silence   should  suffer  an 
hundred  souls  to  perish"  (m\     The  cope  is   mentioned 
frequently  in  the  same  worK'(n).      I  cannot  find  that 
Archbishop  Parker,  anxious  as  he  was  to  enforce  these 
Advertisements,  ever  said  or  wrote  that  they  were  issued 
under  the  authority  of  the  statutes. 

"  I  think  the  fair  result  of  the  history  derived  from 
printed  books  on  the  subject  is,  that  the  queen  never  gave 
her  official  or  legal  sanction  to  these  '  Advertisements,' 
but  allowed  them  to  be  issued  by  the  prelates  with  the 
assurance  that  they  had  her  personal  sanction ;  and  I  may 
add  that,  to  the  best  of  my  belief,  no  legal  treatise  of 

(i)  Parker,  vol.  i.  p.  319.  p.  399. 

(j)  1  Cardwell,  Documentary         (I)  History  of  Book  of  Corn- 
Annals,  322.  mon  Prayer,  p.  72,  n.  9. 

(k)  Collier's  Eccles.  Tliet  of         (m)  Parte  of  Register,  45. 
Great  Britain,  ed.  1840,  vol.  vl  (n)  Ibid.  62,  84. 
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C«w  of  Mr. 
Pnrchas. 

The  Adver- 
tisements of 
1664-5. 


\ 


Construction 
of  the  Adver- 
tisements. 


"authority,  and  no  judgment  of  a  court  of  jo**** 
yet  pronounced  that  these  *"  -Advertisements*  «c\ 
under  the  conditions  which  tne  statute  of  E&i* 
quired.  ^  \ 

"  It  is  said,  however,  that  tiioixg-h  it  baa  tees 
supposed  that  these  Advertisements  were  issued  4 
the  observance  of  the  conditions  prescribed  in  d?s 
and  therefore  illegally,  recent     cliscoveries  in  6r 


Paper  Office  have  brought  to  lifrht  docomafi 
establish  that  these  conditions  were  complied  wl 
that  the  Advertisements  had  therefore  statutable  ^ 
I  am  unable  to  draw  so  large  an  inference  from  tkfl 
script  document,  copied  from  the  State  Paper  i 
which  has  been  submitted  to  me.  It  does  not  sees 
to  do  more  than  contain  a  recital  in  an  informal 

*  that  the  Advertisements  were  sett    out  hy  Aer 
authoritee,'  which  would  not  cany  the   matter 
think,  than  the  reference  to  them    in    the  S4A 

*  according  to  the  Advertisements  published  anno 
or  as  the  Latin  version  has  it,  'jirxta    admcMzrf^j 
septimo   Elizabeth®  promulgates.'       It    is  impoaab 
conceive  that  the  authority  which  published  these  "■• 
was  not  perfectly  aware  both  of  the  feet  and  I&w*  , 
to  these  Advertisements,  and  the  manner  in  whi»  \ 
are  referred  to  would  rather  lead  to  the  inference  &# 
were  not  at  that  time  considered  to  have  per  se  a 
authority.     But  this  point  does  not  appear  to  me  to^ 
much  importance,  so  far  as  the  present  case  is  concern1 
for  two  reasons: — First,  there  are  no  prohibitory *«^ 
such  as  were  contained  in  the  rubric  to  the  second  P^} 
Book  of  Edward  VI.,  with  regard  to  the  ornaments  * 
ministers, — and  this  omission  is  worthy  of  notice,— •&*  i 
gloss  which  all  ecclesiastical  history,  contemporaneous  f* 
subsequent,  would  give  to  the  Advertisements  is  thattnf 
provided  that  the  ornament  of  the  minister  siouid** 
fall  below  a  certain  point ;  not  that  it  should  not  exec* 
that  point.     The  object  of  the  Advertisements  was  to  #* 
notice  that  the  minimum  of  ornament  mentioned  in  tto* 
would  be  enforced  by  authority,  just  as,  with  regard  to** 
vestment  of  the  holy  table,  the  82nd  Canon  presaiW 
that  it  should  be  '  covered  with  a  carpet  of  silk  or  od# 
decent  stuff,'  and  Dr.  Lushington  held  that  this  ercfafej 
other  vestments  of  the  altar,— but  their  lordships  observed 
in  Liddell  v.  Westerton  : — 

" '  Next  as  to  the  embroidered  cloths,  it  is  said  that  tie 
canon  orders  a  covering  of  silk,  or  of  some  other  proper 
material,  but  that  it  does  not  mention,  and,  therefore*  I? 
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Nation  excludes  more  than  one  covering.  Their 
k  are  unable  to  adopt  this  construction.  An  order 
Wble  shall  always  be  covered  with  a  cloth  surely 
t  imply  that  it  shall  always  be  covered  with  the 
bth,  or  -with  a  cloth  of  the  same  colour  or  texture. 
Ject  of  the  canon  seems  to  be  to  secure  a  cloth  of  a 
ntly  handsome  description,  not  to  guard  against  too 
splendour'  (m). 

his  view  that,  where  it  was  intended  to  prohibit  as 
«  to  prescribe,  express  words  of  prohibition  were 
is  further  confirmed  by  the  language  of  the  Ad- 
sments  themselves ;  for  instance,  the  Advertisement 
l  relates  to  prayers  to  be  said  in  cathedrals  at  the 
able,  when  there  is  no  celebration  of  the  Eucharist: — 
Item  in  ministration  of  the  holy  communion  in 
cathedrall  and  collegiate  churches,  the  principall 
ster  shall  use  a  cope  with  gospeller  and  epistoler 
eably,  and  at  all  other  prayers  to  be  sayde  at  the 
munion  table  to  use  no  copes  but  surplesses'  (»). 
It  was  more  faintly  argued  that,  even  if  the  Advertise*  Canons  of 
its  did  not  execute  the  power  given  by  statute,  the  1603# 
ions  of  1603-4  had  this  effect.  Upon  this  argument 
a  to  be  observed,  in  the  first  place,  that  they  contain  no 
)hibitory  words ;  and  it  is  upon  this  very  ground  that 
3  of  them  as  I  have  already  said,  which  gave  directions 
to  the  covering  of  the  holy  table,  was  held  by  the  Privy 
Duncil  not  to  be  exhaustive,  or  to  exclude  the  use  of  other 
ivering8(o).  In  the  second  place,  it  is,  to  say  the  very 
ast,  questionable  whether  the  words  '  by  the  authority 
f  the  queen's  majesty,' with  the  approval  of  the  particular 
ersons  mentioned  therein,  could  confer  any  power  upon 
tie  succeeding  monarch.  And,  thirdly,  the  Canons  of 
.603-4  were  made  in  convocation  with  the  consent  of  the 
jrown  and  under  the  statute  of  Henry  VIII.  (25  Hen.  8, 
a. 19),  and  were  the  creatures  of  the  distinct  ecclesiastical 
legislature  known  to  the  constitution  of  this  country ;  and 
it  seems  to  me  impossible  to  hold,  because  the  crown  ratified 
what  the  convocation  did,  that  a  canon  so  enacted  by  con- 
vocation under  the  statute  of  Henry  VIIL,  could  be  an 
execution  of  a  power  under  a  totally  different  statute :  and 
it  is  moreover  fatal  to  the  argument,  that  the  metropolitan 
was  not  a  member  of  this  convocation,  as  appears  T>y  the 
recital  in  the  crown's  writ  prefixed  to  the  canons,  the 
Bishop  of  London  presiding  during  the  vacancy  of  the 

(m)  Moo.  Special  Rep.  188.  Annals,  326. 

(n)  1  Cardwell,  Documentary         (o)  Vide  supra,  p.  905. 
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"  §ee.     Lastly,  and  this  remark  appEeseq 
vertisements,  unless  the  words  '  be  rttahw,^ 
special  construction  put  upon  them,— t »' 
will  presently  consider, — a  subsequent  stU 
pressly  revived  a  prior  statute  inconsiOait  «i 
vertisements  of  Queen   Elizabeth,  would,  kf 
implication,  repeal  them. 

"  I  have  already  observed  that  the  wordi'" 
„  are  in  the  statute,  though  not  in  the  Fiw*! 
Elizabeth.  Now  is  there  any  reason  for  aw 
this  variance  was  intentional  or  significant.  «| 
variance  accidental  and  insignificant,  becw«  % 
were  treated  as  an  amplification  of  the  wont'^ 
I  think  the  last  is  the  true  solution,  and  <*" 
Privy  Council  in  Liddellv.  fVesterton  were  of  fa 
they  had  to  construe  the  words  '  be  retained  ■ 
the  words  be  '  in  use ;'  they  drew  no  dignnttHSl 
the  two  expressions ;  they  did  not  rule  that  •""T 
of  the  church  could  not  be  legal  unless  they  m 
double  condition,  of  being  in  use  at  the  uffl  ™ 
rubric  of  Charles  II.  became  law,  and  also  of _■* 
prescribed  by  the  Prayer  Book  of  Edward  TL  ' 
contrary,  referring  to  the  difrerence  of  lang«»Pw 
the  statute  and  the  rubric  of  Elizabeth,  they  (#"  J 

"'It  will  be  observed  that  this  rubric  doe*w»" 
precisely  the  language  of  the  statute,  but  tif& 
same  thing  in  other  words.  The  statute,  l*^J 
ornaments  of  the  church  and  of  the  ministers  then* 
be  retained  and  be  in  use,"  the  rubric,  "  that  the  n" 
shall  use  such  ornaments  in  the  church"'(n). 

"  In  truth,  there  would  be  an  insuperable  duw 
satisfying  the  Bupposed  condition  that  the  omfJBW1 
have  been  defatto  in  use ;  for  what  ornaments  wo* 
at  the  time  of  the  Restoration  ?  The  churches  W 
for  many  years  in  the  possession  of  the  Presbr*1 
where  they  had  not  been  driven  out  by  the  Indepw 
neither  catholic  doctrine  nor  ritual  could  be  wBBn 
churches  until  after  St.  Bartholomew's  day. 

"  Nor  is  the  difficulty  lessened  if  the  condition 
terpreted  to  imply  that  the  ornaments  must  be  dt 
use ;  that  would  take  us  back,  passing  over  the  pn* 
of  Cromwell,  to  the  last  year  of  Charles  I.'s  reign, 
if  my  observations  as  to  the  Advertisements  and 
are  correct,  to  the  Elizabethan  Act  of  Uniform}' 
would  give  a  meaning  to  the  words  'be  retai. 

(n)  Moo.  Special  Rep.  159. 
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II.*s  rubric,  which  it  is  admitted  they  had  not  in 

b*s  A-ct  of  Uniformity. 

Lring    in  mind  the  importance  of  the  question,  I 

Ldearvoured  not  to  shrink  from  any  part  of  the 

i  cUity  which  has  devolved  upon  me.     But  I  am 

to  sav  that  I  think  this  rubric  has  already  received 

Tvxction  from  an  authority  which  is  binding  upon 

t   lias   been  twice  considered  and  elaborately  re- 

,  by  the  Judicial  Committee  of  the  Privy  Council, 

.  the  case  of  Liddell  v.  Westerton9  secondly,  in  the 

f  Martin  v.  Mackonochie,  and  in  both  instances 

sly  the  same  construction  was  put  upon  it* 

1  -Liddell  v.  Westerton  the  language  was  as  follows: —  Construction 

Their  lordships,  after  much  consideration,  are  satisfied  ?*  ^f^\Pc 

he  construction  of  this  rubric  which  they  suggested  ^^^^j v" 

i  hearing  of  the  case  is  its  true  meaning,  and  that  the  referred  to. 

"  ornaments"  applies,  and  in  this  rubric  is  confined 
lose  articles  the  use  of  which  in  the  services  and 
strations  of  the  church  is  prescribed  by  the  Prayer 
£  of  Edward  the  Sixth. 

'  The  term  "  ornaments"  in  ecclesiastical  law  is  not 
ined,  as  by  modern  usage,  to  articles  of  decoration  or 
vellishment,  but  it  is  used  in  the  larger  sense  of  the 
d.  "  ornamentum,"  which,  according  to  the  interpreta- 
1  of  Forcellini's  Dictionary,  is  used  "  pro  quocumque 
>aratu,  seu  instramento."  All  the  several  articles  used 
the  performance  of  the  services  and  rites  of  the  church 
) "  ornaments ;"  vestments,  books,  cloths,  chalices,  and 
tens,  are  amongst  church  ornaments;  a  long  list  of 
em  will  be  found  extracted  from  Lvndwood,  in  Dr. 
hillimore's  edition  of  Burn's  Ecclesiastical  Law  (o).  In 
odern  times  organs  and  bells  are  held  to  fall  under  this 
^nomination. 

" c  When  reference  is  had  to  the  First  Prayer  Book  of 
inward  the  Sixth,  with  this  explanation  of  the  term 
;  ornaments,"  no  difficulty  will  be  found  in  discovering 
amongst  the  articles  of  which  the  use  is  there  enjoined, 
)rnaments  of  the  church,  as  well  as  ornaments  of  the 
ministers.  Betides  the  vestments  differing  in  the  different 
tervices,  the  rubric  provides  for  the  use  of  an  English 
Bible,  the  new  Prayer  Book,  a  poor  man's  box,  a  chalice, 
a  corporas,  a  paten,  a  bell,  and  some  other  things'  (p). 
"  in  Martin  v.  Mackonochie  their  lordships  sav —  Martin  t. 

" « The  construction  of  this  rubric  was  very  fully  con-  ^^£*/d 

(o)  Vol.  L  pp.  376—7.  (p)  Moo.   Special  Rep.  156, 

157. 
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Cm*  of  Mr. 
Porchu. 

Construction 
of  the  rubric 
in  Martin  r. 
Mackcnofkis 
referred  to. 


U'etterto* 
ferred  to. 


Dr.  Barn's 
view  referred 
to. 


"  * sidered  by  this  committee  in  the  craft 
Liddell9  already  referred  to ;  and  the 
their  lordships  understand  to  hare  been 
judgment  in  that  case  may  thus  be  staised:- 

" '  First,  the  words  "  authority  of 
rubric  refer  to  and  mean  the  act  of  _ 
6,  c.   1,  giving  parliamentary  eflect  to  tht 
Book  of  Edward  VI.,  and  do  not  refer  to  or 
or  royal  injunctions  having  the  authority  ef  1 
made  at  an  earlier  period. 

" '  Second,  the  term  **  ornaments"  in  tie 
those  articles,  the  use  of  which,  in  the  serncei 
trations  of  the  church,  is  prescribed  by  that 

" '  Third,  the  term  "  ornaments"  is 
articles. 

"  <  Fourth,  though  there  may  be  articles  «*j 
mentioned  in  the  rubric,  the  use  of  which  *r 
restrained,  they  must  be  articles  which  ate 
with,  and  subsidiary  to,  the  services ;  as  an  Qif 
singing,  a  credence  table  from  which  to  take 
mental  bread  and  wine,  cushions,  hassocks,  etc 

" '  In  these  conclusions,  and  in  this  coi 
rubric,  their  lordships  entirely  concur*  (y). 

"  I  do  not  know  how  I  can  better  close  my* 
upon  this  subject  than  by  reciting  the  lango*?' 
Privy  Council  in  Liddell  v.  Westerton  (r):— 

" «  The  rubric  to  the  Prayer  Book  of  J^?*^ 
adopts  the  language  of  the  rubric  of  Eliz*he». 
rubric  to  the  present  Prayer  Book  adopts  the  top*1 
the  statute  of  Elizabeth;  but  they  all  obviously*1 
same  thing,  that  the  same  dresses  and  the  same  ute& 
articles  which  were  used  under  the  first  Pray*  ** 
Edward  VI.  may  still  be  used.' 

"  Dr.  Burn,  in  the  third  volume  of  his  *  Eccte 
Law,'  after  reciting  the  rubric  in  the  present  J 
Book^proceeded  as  follows : — 

" '  Therefore  it  is  necessary  to  recur  in  thisntf 
the  Common  Prayer  Book  established  by  act  of 
ment  in  the  second  year  of  King  Edward  VI>  «J 
there  is  this  rubric : — "  In  the  saying  or  singing  of 
and  evensonge,  baptyzyng  and  burying,  the  nnn' 
paryshe  churches,  and  chapels  annexed  to  the 
shall  use  a  surples.  And  in  all  cathedrall  chart 
colledges  the  archdeacons,  deanes,  provestes,  maisfo 


(q)  Martin  v.  Mackonocliie,  2 
L.  R.,  P.  C.  App.  390. 


(r)  Moo.  Special  &11 
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$res,  and  fellowes,  beinge  graduates,  may  use  in 
},  "beside  theyr  surplesses,  such  hoods  as  pertaineth 
^e^eral  degrees  whiche  they  have  taken  in  any 
v3  within  this  realme.  But  in  all  other  places 
plater  shall  be  at  libertie  to  use  any  surples  or  no. 
.  seemly  that  graduates,  when  they  dooe  preache, 

se   suche  hoodes  as  pertayneth  to  theyr  several 

• 

,  that  in  marrying,  churching  of  women,  and  other 

ot  here  specified,  and  even  in  the  administration 

loly  communion,  it  seemeth  that  a  surplice  is  not 

■y.      And  the  reason  why  it  is  not  enjoined  for  the 

cnixramon  in  particular  is  because  other  vestments 

oiifeted  for  that  ministration,  which  are  as  followeth : 

k>ik  the  day,  and  at  the  time  appointed  for  the 

aeion  of  the  holy  communion,  the  priest  that  shall 

3  tibe  holye  ministry  shall  put  upon  hym  the  vesture 

ited.  for  that  ministracion,  that  is  to  say,  a  white 

\ain,  with  a  vestment  or  cope.     And  where  there  be 

prieates  or  deacons,  there  so  many  shall  be  ready  to 

the  priest  in  the  ministracion  as  shall  be  requisite, 

hall  have  upon  them  likewise  the  vestures  appointed 

leir  ministry,  that  is  to  say,  albes,  with  tunacles" 

Note. — The  albe  differs  from  the  surplice  in  being 

close-sleeved. 
c  a  And  whensoever  the  byshop  shall  celebrate  the 
e  communion  in  the  churche,  or  execute  any  other 
lique  ministracion,  he  shall  have  upon  him,  besyde  his 
lette,  a  surples  or  albe,  and  a  cope  or  vestment,  and 
)  hys  pastoral  staffe  in  hys  hand,  or  elles  borne  or 
den  by  hys  chaplyne" '  (*). 

'  Dr.  Stephens,  in  his  elaborate  edition  of  the  Book  of  Dr.  Stephens' 
immon  Prayer,  published  for  the  Ecclesiastical  History  ™ew  re*erred 
■cietjr,  after  citing  the  foregoW  rubrics,  says- 
" '  All  the  rubrics  just  quoted  were  omitted  in  1552, 
id  never  appeared  again.     The  only  rubric  respecting 
naments  in  the  second  Common  Prayer  Book  of  Ed- 
ard  VI.,  confirmed  likewise  by  act  of  parliament,  was 
irected  against  the  use  of  the  cope  and  pastoral  staff, 
these  ornaments,  however,  were  again  introduced  by  the 
ubric  of  1559,  which  brought  us  back  not  to  the  second 
xx)k  of  Edward  VI.,  but  to  the  first.     And  this  rubric  of 
1559,  slightly  altered,  was  a  second  time  authorized  at  the 
last  review. 
" ( Copes  were  worn  at  Durham  and  Westminster  till 

(«)  Page  437. 


Bishop  of 
Kietei-n 
jadgmeot 
referred  to. 
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"  'the  middle  of  the  last  century,  and  copecinHt 
by  the  bishops  at  the  coronations ;  indeed  all  tk  m 
contained  in  the  first  book  of  Edward  VL,M 
ornaments  of  the  church  and  of  the  ministen  "M 
all  times  of  their  ministration,  are  by  stat  U  ut 
c  4,  the  statute  lav  of  the  Anglican  Church' (f>  ' 
"  In  October,  1864,  a  commission  under  at 'J 
Discipline  Act  was  issued  by-  the  late  Bishop  dii 
to  inquire  into  certain  charges  against  the  curate  i^W 
the  principal  one  being  the  use  of  the  surplice  i°  J" 
The  bishop,  in  his  judgment  upon  this  point,  *r~ 
the  several  statutes  and  rubrics,  say  a — 

"  '  From  this  statement  it  will  be  seen  that  iks 
maybe  objected  to  with  some  reason  ;  but  then  «*• 
because  the  law  requires  "  a  white  albe  plain,  *»'- 
ment  or  cope."  Why  hare  these  been  disused!  Sj 
the  parishioners — that  is  the  churchwardens,  whot^ 
the  parishioners — have  neglected  their  dory  to  £J 
them;  for  such  is  the  duty  of  the  parishioners i^ 
plain  and  express  canon  law  of  England  (*^  &. 
would  be  a  very  costly  duty,  and  for  that  t**6* 
probably,  churchwardens  have  neglected  H,  *w 
deacons  have  connived  at  the  neglect-  I  &*re  —,t 
that  it  should  be  otherwise.  But,  be  this  as  it  m«P: 
church wardens  of  Ilelston  ghal]  perfbrm  this  un- 
charge of  the  parish,  providing  an  albe,  a  vestment.* 
cope,  as  they  might  in  strictness  be  required  to  «/' 
shall  enjoin  the  minister,  be  he  who  he  may,  to  °** 
But  until  these  ornaments  are  provided  by  the  P**"**^ 
it  is  the  duty  of  the  minister  to  use  the  garment  ^ 
provided  by  them  for  him,  which  is  the  surplice'  '^, 

don  of        In  my  judgment  in  the  case  of  Mr.  Purchas,  I  a*^ 

at  of     by  saying — ■ 

mraenk      "  I  am  of  opinion  that  the  plain  words  of  the  w* 

iter.  according  to  the  ordinary  principles  of  interpretati«> 
the  construction  which  they  have  received  fa  ^^ 
judgments  of  the  Privy  Council,  oblige  me  to  F°?"Z 
that  the  ornaments  of  the  minister  mentioned  in  "*■  , 
Prayer  Book  of  Edward  VI.  are  those  to  wb**  * 
present  rubric  referred ;  and  I  cannot,  therefore, f**^ 
ecclesiastical  sentence  against  Mr.  Purchas  for  "*"  ■ 
them. 


<J)  Vol.  L  p.  367. 

(v.)  Gibson,  200. 
(»)  Ibid.  201. 


(^Stephen*'  Boot** 
mon  Prayer,  vol.  I  t-  *"!.  , 
cleiiwtical  Statute*,  **  "' 
2046. 


f 
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The  next  question  is,  What  are  these  ornaments  ?         Ornaments  J 

They  are,  for  ministers  below  the  order  of  bishops,  prescribed  by 

and  when   officiating  at  the   communion  service,  cope,  Edw°VI. 
J        vestment  or  chasuble,  surplice,  alb,  and  tuniclc;  in  all        ' 

other  services  the  surplice  only,  except  that  in  cathedral 

churches  and  colleges  the  academical  hood  may  be  also 

worn.     The  other  vestments  worn  by  Mr.  Purchas,  and 

the  cope  at  any  other  time  but  the  communion  service, 
■  are  unlawful,  and  may  not  be  worn.  It  is  unlawful, 
J;  therefore,  for  Mr.  Purchas  to  wear  or  authorize  to  be 
1  worn,  a  cope  at  morning  or  at  evening  prayer ;  albs  with 
:        patches  called  apparels,  tippets  of  a  circular  form,  stoles 

of  any  kind  whatsoever,  whether  black,  white,  or  coloured, 

and  worn  in  any  manner ;  dalmatics  and  maniples,  which 
1  latter  ornament,  it  appears  from  the  evidence,  was  worn 
x        on   one  occasion  by  one  of   the  officiating  clergymen, 

though  it  does  not  appear  that  Mr.  Purchas  wore  one 
J        himself.     As  to  the  girdle  and  the  amice  it  is  not  proved 

that  Mr.  Purchas  wore  them  or  suffered  them  to  be  worn. 
i  "  With  respect  to  the  covering  or  cap  called  a  *  biretta,"  As  to  the 

which  Mr.  Purchas  was  proved  to  have  carried  in  his  birefcta- 
f       hand,  and  a  clergyman  to  have  worn  in  a  procession,  it 

appears  to  me  as  innocent  an  ornament  as  a  hat  or  a  wig, 
f  or  as  a  velvet  cap,  which  latter  is  not  uncommonly  worn 
f  by  bishops,  clergy,  and  laity  as  a  protection  to  the  head 
J  when  needed.  The  74th  Canon,  which  is  still  in  force, 
'  and  which  enjoins  decency  of  apparel  to  ministers  when 
1  out  of  their  houses,  provides  that '  no  ecclesiasticall  persons 
'  shall  weare  any  coife  or  wrought  night-caps,  but  onely 
i        plaine  night-caps  of  blacke  silke,  sattin,  or  velvet.'     And 

the  18th  Canon  provides  that '  no  man  shall  cover  his 

head  in  the  church  or  chappell  in  the  time  of  divine 
i        service,  except  he  have  some  infirmity,  in  which  case  let 

him  wear  a  night-cap  or  coife;'  which  word  '  night-cap'  is 

not  to  be  understood  as  a  covering  worn  in  bed,  but  as  a 
i  kind  of  close-fitting  cap,  as  is  shown  by  the  words  in  the 
;  Latin  Canons, € pileolo  aut  ricd.9  And  I  do  not  pronounce 
\        this  particular  kind  of  black  cap,  called  a  biretta,  so  worn, 

to  be  unlawful. 

"  With  respect  to  the  colour  of  the  vestments,  which  I  As  to  colour 

have  pronounoed  to  be  lawful,  the  rubric  is  silent,  except  of  vestments. 

in  the  case  of  the  albe  and  surplice ;  and  the  expert  in 

such  matters,  who  was  produced  as  an  authority  by  the 

promoter,  deposed  that  the  vestments  which  were  used  in 

Mr.  Purchas  s  church  were  in  every  respect  such  as  were 

in  use  in  the  church  in  the  second  year  of  Edward  VI." 

The  Judicial  Committee  of  the  Privy  Council,  however,  Judgment  of 
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the  Privy 
Council 
differing  from 
the  Court  of 
Arches. 
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Case  of  Mr. 
Porch**. 


ifflPi 


to  which  tribunal  the  case  was  taken  by  appeal, 
ray  decision  as  to  the  vestments  and  held  as 
"  feoth  in  the  statute  of  Elizabeth  and  in  the 
question  the  word  *  retain'  seems  to 
should  remain  as  they  were  at  the  time  of  the 
Chasuble,  alb  and  tunicJe  had  disappeared  for  as* 
sixty  years ;  and  it  has  been  argued  fairly  that  tfc 
would  not  have  force  to  bring  back  anything  that  a* 
appeared  more  than  a  generation  ago.  To  retain* 
in  common  parlance,  to  continue  something  now  a 
It  is  reasonable  to  presume  that  the  alteram 


ence. 


not  made  without  some  purpose;  and  it  appears ts' 
lordships  that  the  words  of  the  rubric,  strictly  cob* 
would  not  suffice  to  revive  ornaments  which  had  bea 
folly  set  aside,  although  they  were  in  use  in  the  # 

{rear  of  Edward  VI.  But  whether  this  be  so  or  Bfl^j 
ordships  are  of  opinion  that  as  the  Canons  of  16QW»*n 
in  one  part  seemed  to  revive  the  vestments,  and  in  »** 
to  order  the  surplice  for  all  ministrations,  ought  to  be* 
strued  together,  so  the  Act  of  Uniformity  is  to  be  co&tf 
with  the  two  canons  on  this  subject,  which  it  did*1* 
peal,  and  that  the  result  is  that  the  cope  is  to  be  va*.1 
ministering  the  holy  communion  on  high  feast  a**  * 
cathedrals,  and  collegiate  churches,  and  the  surphcesj 
other  ministrations.  Their  lordships  attach  great  «w 
to  the  abundant  evidence  which  now  exists  that  froffl* 


days  of  Elizabeth  to  about  1840,  the  practice  is 
in  accordance  with  this  view ;  and  is  irreconcOeabK  *h 
either  of  the  other  views.  Through  the  researches  t* 
have  been  referred  to  in  these  remarks  a  clear  #an*  ^JJI 
bant  expositio  contemporanea  has  been  supplied  #y^ 
compensates  for  the  scantiness  of  some  other  msterae  \ 
a  judgment." 

As  to  the  biretta,  the  Privy  Council  said  that  it  **£ 
ried  in  the  hand  and  not  worn  in  church ;  and  that  t 
should  not  be  justified  on  the  evidence  in  pronouncing 
act  unlawful  (w). 


Distinction 
between  orna- 
ments and 
decorations. 


Sect*  4. —  Ornaments  and  Decorations  of  the  ChuT** 

Recent  decisions  have  made  it  necessary  to  dis&P^ 
between — 1,  goods  and  furniture,  ornaments  in  thc8C?\. 
ornamenta,  of  the  church,  and,  2,  decorations  of  ** 
church. 

(u)  Hebbert  v.  Purchas,   Bullock's  Special  Rep.,  Battel 
1871;  19  W.  R.  898. 
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-will  first  consider  the  law  as  to  the  furniture  or 
?nts  of  the  church. 

^Privy  Council  have  determined  that "  all  the  several 
les  used  in  the  performance  of  services  and  rites  of 
slmrch  are  ornaments"  (x). 

sy  liave  also  said  t€  There  is  a  clear  and  obvious  dis-  Inert  orna- 
>xi  between  the  presence  in  the  church  of  things  inert  ments- 
mused,  and  the  active  use  of  the  same  things  as  a 
}f  the  administration  of  a  sacrament  or  of  a  ceremonv. 
ise,  -water,  a  banner,  a  torch,  a  candle  and  candle- 
may  he  parts  of  the  furniture  or  ornaments  of  a 
ch ;  but  the  censing  of  persons  and  things,  or,  as  was 


)  Liddell  v.  We&terton,  Moo. 
ial  Rep.  157,  158.  Their 
ships  refer  to  Forcellini's 
Icon  for  the  meaning  ofOrna- 
tum.  The  ecclesiastical  use 
he  word  is  clearly  explained 
l^yndwood : 

Oyndwood,  p.  52.  (Walterus.) 
tint  (sc.  Archidiaconi)  Eccle- 
xura  Kectores ;"  et  infra.  "  Pro- 
leant  Archidiaconi  ut  lintea- 
ina  et  alia  C")  ornamenta  altaris, 
cut  decet,  (■)  sint  honesta ;  ut 
nros  habeat  ecclesia  idoneos  ad 
sallendum  pariter  et  legendum ; 
t  ad  minus  duplicia  sacerdotalia 
estimenta:  et  ut  honor  debitus 
livinis  officiis  in  omnibus  im- 
aendatur.  Pracipimus  etiam  ut 
qui  sltari  ministrat,  suppellicio 
iniluatur." 

(Gloss.)  (m.)  Ornamenta  alta- 
ris. Qualia  sunt  frontilia,  cor- 
tin»,  et  csetera  hujusraodi. 

(n.)  Sicut  decet.  Hsecdecentia 
respici  debet  secundum  qualita- 
tem  eccleaiae  etipsius  facultates; 
ut  scilicet  secundum  quod  eccle- 
sia magis  abundat  in  facultatibus, 
sic  meliora  et  preciosiora  habeat 
ornamenta. 

Pp.  49, 50."  (Title.)  De  Officio 

Archidiaconi.  "Archidiaconi  est 

prospicere  ut  Sacramenta   rite 

conserventur  et  administrentur, 

atqne  poti&simum  Eucharistia  et 

sanctum  oleum  sub  clavibus  cus- 

tidiantur.    Ornamenta    quoque 

Ecclesiarum  ab  eodem  visitentur, 

et  poasessiones  recenseantur." 

P.    VOL.11. 


Stephanus.  "  Habeant  etiam 
Archidiaconi  in  scriptis  redacta 
omnia  ornamenta  ('),  et  liter* - 
silia  (°),  Ecclesiarum.  Vestes 
quoque  et  libros,  quae  singulis 
annis  suo  faciant  conspectui 
praesentari,  ut  videant  quae  fue- 
runt  adjecta  per  diligentiam  per- 
son arum  ;  vel  qu83  tempore  inter- 
medio  per  ipsarum  malitiam  vel 
imperitiam  deperierunt" 

(Gloss.)  (t.)  Ornamenta.  Qusb 
sic  dicta  sunt,  quia  eorum  cultu 
Ecclesise  ornantur  et  decorantur. 
Sunt  nam  que  ornamenta  secun- 
dum Januen.  decus,  gloria,  laus, 
dignitas,  sive  preciosa  vesti- 
menta  seu  jocalia,  quorum  cultu 
Ecclesise  decorantur. 

(u.)  Utensilia,  i.  e.  ad  utendum 
apta  sive  necessaria.  Haec  antem 
alibi  vocantur  Cimelia,  sicut  legi- 
tur  extra  de  offi.  Arch.  c.  ea  quas 
et  12  q.  2  ApoetoUcos.  Et  per 
haec  Utensilia  intelliguntur  vasa 
Ecclesise  quaecunque,  sacrata  vel 
non  sacrata. 

(Constitutio  Domini  Othoni*), 
p.  52.  "  De  Archidiaconis  quo- 
que statuimus  utecclesias  utiliter 
et  fide  liter  visitent,  de  sac  r  is 
vasis  et  (e)  vestibus,  et  qualiter 
diurniB  et  nocturnis  officiis  eccle- 
siaB  serviatur,  et  generaliter  de 
temporalibus  et  spiritualibus  in- 
quirendo." 

(Gloss.)  (e.)  Vestibus.  Repete 
eacrie,  dictis  vulgariter  vesti- 
mentis.  Supple,  et  caeteris  eecle- 
site  ornamentis. 

3o 
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said  by  the  Dean  of  Arches,  the  bringing;  in  ii 
beginning  or  during  the  celebration,  and  re 
the  close  of  the  celebration  of  the  Eucharist,  the 
use  of  water  in  baptism,  or  its  ceremonial  mixing  *c 
sacramental  wine ;  the  waving  or  carrying  the  bane- 
lighting,  cremation,  and  symbolical  use  of  the  u 
candle:  these  acts  give  a  life  and  meaning-  to  what*' 
wise  inexpressive,  and  the  act  must  be  justified,  if  st 
part  of  a  ceremonial  law"  {y ). 

In  the  same  case  their  lordships  made  the  nap* 
observations  which  are  to  be  found  at  page  916..  m-1 

It  is  ordered  by  the  old  constitutions  of  the  churci  d* 
"  The  archdeacons  shall  take  care  that  the  clothes  a 
altar  be  decent  and  in  good  order,  that  the  church  If 
books  both  for  singing  aud  reading,  and  at  least  two  i 
dotal  vestments"  (z). 

By  the  statute  of  Circumapecti  ayatis,  13  Edw.  I,i 
"  The  king  to  his  judges  Bendeth  greeting;  Use  yonr*-" 
circumspectly,  in  all  matters  concerning  the  preta 
where  they  do  punish  for  that  the  church  is  not  tv 
niently  decked,  in  which  cases,  the  spiritual  judge  &> 
have  power  to  take  knowledge,  notwithstanding  the  &a 
prohibition." 

Not  conveniently  decked."]— For  the  law  allows  the  ece^ 
siastical  court  to  have  conusance  in  this  case!  of  providis 
decent  ornaments  for  the  celebration  of  divine  serviced 

By  Can.  85  of  1603,  "  The  churchwardens  or  qne&£ 
shall  take  care  that  all  things  in  the  church  be  kept  in  a** 
an  orderly  and  decent  sort,  without  dust,  or  anything  tl* 
may  be  either  noisome  or  unseemly,  as  best  becom^ 
the  house  of  God,  and  is  prescribed  in  an  homily  to  thai 
effect." 

By  1  Eliz.  c.  2,  a.  13,  "  Such  ornaments  of  the  chumV  j 
and  of  the  ministers  thereof,  shall  be  retained  and  be  in  at, 
as  was  in  this  Church  of  England  by  authority  of  pari* 
ment  in  the  second  year  of  the  reign  of  King  EdirardVI. 
until  other  order  shall  be  therein  taken  by  the  antbontf 
of  the  queen's  majesty,  with  the  advice  of  her  commis- 
sioners appointed  and  authorized  under  the  great  •— '  •' 
England  for  causes  ecclesiastical,  or  of  the  metropolitan  »i 
this  realm." 

Other  order.] — Pursuant  to  this  clause,  the  queen  in 
the  third  year  of  her  reign,  granted  a  commission  lo  [)» 
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archbishop,  bishop  of  London,  Dr.  Bill,  and  Dr.  II  add  on, 
to  reform  the  disorders  of  chancels,  and  to  add  to  the 
ornaments  of  them,  by  ordering  the  Commandments  to  be 
placed  at  the  east  end  (6). 

And  by  the.  rubric  before  the  present  Common  Prayer 
Book, "  Such  ornaments  of  the  church,  and  of  the  ministers 
thereof,  at  all  times  of  their  ministration,  shall  be  retained 
and  be  in  use  as  were  in  this  Church  of  England  by  autho- 
rity of  parliament  in  the  second  year  of  the  reign  of  King 
Edward  VI.* 

By  Can.  82,  te  Whereas  we  have  no  doubt  but  that  in  The  Holy 
all  churches  within  the  realm  of  England  convenient  and  Table- 
decent  tables  are  provided  and  placed  for  the  celebration 
of  the  holy  communion;  we  appoint  that  the  same  tables 
shall  from  time  to  time  be  kept  and  repaired  in  sufficient 
and  seemly  manner,  and  covered  in  time  of  divine  service 
with  a  carpet  of  silk  or  other  decent  stuff  (c),  thought  meet 
by  the  ordinary  of  the  place  (if  any  question  be  made  of 
it),  and  with  a  fair  linen  cloth  at  the  time  of  the  ministra- 
tion, as  become th  that  table,  and  so  stand,  saving  when  the 
said  holy  communion  is  to  be  administered ;  at  which  time, 
the  same  shall  be  placed  in  so  good  sort  within  the  church 
or  chancel  as  thereby  the  minister  may  be  more  conve- 
niently heard  of  the  communicants  in  his  prayer  and 
ministration,  and  the  communicants  also  more  conve- 
niently and  in  more  number  may  communicate  with  the 
said  minister.  And  all  this  to  be  done  at  the  charge  of 
the  parish.'* 

In  the  case  of  Netcson  v.  Bawldry  (in  the  reign  of  Queen 
Anne),  the  case  was,  that  the  communion  table  of  ancient 
time  had  been  placed  in  the  chancel,  that  there  were  an- 
cient rails  about  it  which  were  out  of  repair,  that  the 
parishioners  at  a  meeting  had  resolved  to  repair  the  chancel 
and  rails,  and  to  replace  the  table  there,  and  raise  the  floor 
some  steps  higher  for  the  sake  of  greater  decency ;  and 
upon  refusal  to  pay  the  rate,  and  a  prohibition  prayed,  the 
court  inclined  that  the  parishioners  might  do  these  things ; 
for  they  are  compellable  to  put  things  in  decent  order,  and 
as  to  the  degrees  of  order  and  decency  there  is  no  rule, 
but  as  the  parishioners  by  a  majority  do  agree  (d). 

In  ancient  times,  the  bishops  preached  standing  upon  Pulpit 
the  steps  of  the  altar;  afterwards  it  was  found  more  con- 
venient to  have  pulpits  erected  for  that  purpose  («). 

(&)  Gibs.  201.  (d)  Far.  70. 

(c)  Vide  post,  p.  932.  (e)  Ayl.  Par.  21. 
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and  needy,  knowing  that  to  relieve  the  poor  is  a  sacrifice 
which  pleaseth  God ;  and  that  also,  whatsoever  is  given 
for  their  comfort  is  given  to  Christ  himself,  and  is  so 
accepted  of  him,  that  he  will  mercifully  reward  the  same. 
The  which  alms  and  devotion  of  the  people  the  keeper  of 
the  keys  shall  yearly,  quarterly,  or  oftener,  as  need  re- 
quireth,  take  out  of  the  chest  and  distribute  the  same  in 
the  presence  of  most  of  the  parish,  or  of  six  of  the  chief  of 
them,  to  be  truly  and  faithfully  delivered  to  their  most 
poor  and  needy  members." 

Alms  collected  at  the  offertory,  whether  in  churches  or 
chapels,  are  by  the  direction  of  the  rubric  at  the  disposal 
of  the  incumbent  and  churchwardens.  In  a  proprietary 
chapel  the  law  is  the  same  (A).  "  After  the  divine  service 
ended,  the  money  given  at  the  offertory  shall  be  disposed 
of  to  such  pious  and  charitable  uses  as  the  ministers  and 
churchwardens  shall  think  fit ;  wherein  if  they  disagree,  it 
shall  be  disposed  of  as  the  ordinary  shall  appoint"  (i). 

Whilst  the  sentences  of  the  offertory  are  in  reading,  the  Basin  for  the 
deacons,  churchwardens,  or  other  fit  person  appointed  for  offertory. 
that  purpose,  shall  receive  the  alms  for  the  poor,  and  other 
devotions  of  the  people,  in  a  decent  basin,  to  be  provided 
by  the  parish  for  that  purpose  (A). 

This  offertory  was  anciently  an  oblation  for  the  use  of 
the  priest,  but  at  the  Reformation  it  was  changed  into 
alms  for  the  poor  (/). 

By  Can.  20,  "  The  churchwardens,  against  the  time  of  Chalice  aud 
every  communion,  shall  at  the  charge  of  the  parish,  with  other  vessels 
the  advice  and  direction  of  the  minister,  provide  a  sufficient  mUnion.com" 
quantity  of  fine  white  bread  and  of  good  and  wholesome 
wine ;  which  wine  we  require  to  be  brought  to  the  commu- 
nion table,  in  a  clean  and  sweet  standing  pot  or  stoop  of 
pewter,  if  not  of  purer  metal." 

The  parishioners  shall  find  at  their  own  charge  the  chalice 
or  cup  for  the  wine  ( m). 

Which,  says  Lindwood,  although  expressed  in  the  sin- 
gular number,  yet  is  not  intended  to  exclude  more  than 
one,  where  more  are  necessary  (n). 

The  parishioners  at  their  own  charge  shall  find  bells  Bells, 
with  ropes  (o). 

(Ji)  Moysey  v.  Hillkoat,  2  Hagg.  ( /)  Ay  I .  Par.  394. 

56  ;  see  Liddell  v.  Rainsford,  L.  (m)  Winchelsea,  Lindw.  252. 

R.,  Weekly  Notee  (1868),  21.  (n)  Lindw.  252. 

(£)  Rubric  to  the  communion  (o)  Winchelsea,  Lindw.   252: 

service.  see  Pearce  v.  Hector  of  Clapkum, 

(k)  Rubric.  3  Hagg.  16. 
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Common 
Prayer  Book. 


Book  of 
Homilies. 


i> 


The  parishioners  shall  find  at  their 

for  the  dead  (/>)• 

By  Can.  80,  "  If  any  parishes  be  yet  unfurnished  £' 

Bible  of  the  largest  volume,  the    churchwarden  * 

within  convenient  time  provide  the  same  at  the  efa&3 

the  parish." 

Bible  of  the  largest  Volume."] — This  was  directed  4q 
second  of  Lord  Cromwell's  Injunctions  under  King  H* 
VIII. ;  and  in  the  thirty-third  year  of  the  same  npi 
was  enforced  by  proclamation  and  a  penalty  of  40*.  w 
like  order  for  this,  and  also  for  the  paraphrase  of  Eia* 
was  in  the  Injunctions  of  Edward  VI.,  and  eontnwrt' 
those  of  Queen  Elizabeth,  and  (together  with  the  Brf; 
Homilies)  in  the  Canons  of  1571.  But  what  Bible  ff*( 
meant  by  that  of  the  largest  volume  is  not  Terr  d* 
King  James  the  First's  translation  was  not  then  aa* 
Queen  Elizabeth's  Bible  was  called  the  Bishop**  B& 
and  the  translations  and  reviews  commonly  called  ^ 
Great  Bible,  were  those  of  Tindal  and  Coverdale  is  ft 
time  of  King  Henry  VIII.,  and  that  which  was  pahi&B 
by  direction  of  Archbishop  Cramner  in  the  reign  <* 
Edward  VI.  (q). 

By  Can.  80,  "  The  churchwardens  or  questmes  p 
everv  church  and  chapel  shall,  at  the  charge  of  the  parii 
provide  the  Book  of  Common  Prayer,  lately  explained  b 
some  few  points  by  his  majesty's  authority  according  to  tk 
laws  and  ins  highness's  prerogative  in  that  behalf;  ul 
that  with  all  convenient  speed,  but  at  the  furthest  witia 
two  months  after  the  publishing  of  these  our  constat* 
tions." 

Lately  explained.] — To  wit,  in  the  conference  at  Hamp- 
ton Court  (r). 

By  14  Car.  2,  c.  4,  s.  22, ct  A  true  printed  copy  of  tie 
(present)  Book  of  Common  Prayer  shall,  at  the  costs  and 
charges  of  the  parishioners  of  every  parish  church  and 
chapelry,  cathedral  church,  college  and  hall,  be  provided 
before  the  feast  of  St.  Bartholomew,  1662,  on  pain  of  & 
a  month  for  so  long  time  as  they  shall  be  unprovided 
thereof." 

By  Can.  80,  "  If  any  parishes  be  yet  unfurnished  of  the 
Book  of  Homilies  allowed  by  authority,  the  churchwardens 
shall  within  convenient  time  provide  the  same  at  the  charge 
of  the  parish." 


(p)  Winchelsea,  Lindw.  252. 
(q)  Giba.  202. 


(r)  Gibs.  226. 
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As  to  the  register  books  ordered  by  canon  and  by  statute  Register  books, 
to  be  provided,  see  above  (s). 

By  Can.  99,  "  The  table  of  degrees  of  marriages  pro-  Table  of 
hibited,  shall  be  in  every  church  publicly  set  up  at  the  d^g***- 
charge  of  the  parish." 

By  Can.  82,  st  The  Ten  Commandments  shall  be  set  Ten  Com- 
at  the  charge  of  the  parish,  upon  the  east  end  of  every  mandments. 
church  and  chapel,  where  the  people  may  best  see  and 
read  the  same."    It  seems  they  need  not  be  put  up  in  the  < 

chancel  (t). 

By  Can.  82,  "  And  other  chosen  sentences  shall  at  the  Sentences. 
like  charge  be  written  upon  the  walls  of  the  said  churches 
and  chapels,  in  places  convenient. 

As  to  the  monuments  of  the  dead  in  churches,  see  Monuments, 
above  (t*). 

If  any  superstitious  pictures  are  in  a  window  of  a  church  Images, 
or  aisle,  it  is  not  lawful  for  any  to  break  them  without 
licence   of  the  ordinary;    and  in  Prickets  case,  Wray, 
C.  J.,  bound  the  offender  to  the  good  behaviour  (or). 

In  1639,  the  parishioners  of  All  Hallows,  Barking,  com- 
plained to  the  Bishop  of  London  that  certain  pictures  and 
images,  contrary  to  the  laws  of  the  Church  of  England, 
had  been  set  over  the  font  of  their  church,  and  that  the 
communion  table  was  not  in  its  usual  place.  The  bishop's 
chancellor,  the  celebrated  Arthur  Duck,  tried  the  question, 
and  at  last,  by  consent  of  parties,  decreed  the  pictures  to 
be  taken  down  (y). 

Besides  what  has  been  observed  in  particular,  there  are  Other  goods 
many  other  articles  for  which  no  provision  is  made  by  any  «ndorna«iesjta. 
special  law,  and  therefore  must  be  referred  to  the  general 
power  of  the  ordinary. 

In    Butterworth  and  Barker  v.    Walker   and   fFater-  Organs,  when 
house  (z),  it  seems  to  have  been  the  opinion  of  the  Court  legally  neccs- 
of  King's  Bench,  that  the  consent  of  die  parish  is  not  ne-  ornamental. 
cessarv  to  the  ordinary's  ordering  an  organ  to  be  erected 
in  a  church;  but  the  parish  cannot,  without  their  consent, 
be  charged  with  the  expense  of  erecting  or  repairing  it,  or 
adding  new  ornaments.     Nor  can  the  consent  of  the  vestry 
bind  the  parish  without  immemorial  usage.     In  this  case, 
the  organ  being  provided  for  by  voluntary  contribution, 
a  prohibition  was  denied. 

(«)  Pp.  648,  649,  816.  Edw.  6,  c.  10. 

'(0  Liddell  v.  Beal,  14  Moo.  (y)  See  the  whole  proceedings 

P.  C.  1.  in  Gibson's  Appendix,  vol.  ii.  p. 

(u)  Pp.  881-885.  1465. 

(V)  Cro.  Jac.  366;  see  3  &  4  (?)  3  Burr.  1689. 
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Existing  law 
as  to  church 
ornaments. 


Salary  of 
organist. 


Lord  Stowell  says,  "  It  may  be  difficult  in  some 
to  distinguish  whether  an  addition  of  this  kind  to  die 
vice  of  the  church  is  to  be  deemed  necessary  or 
because  organs  in  some  churches  may  be  necessary, 
in  others  ornamental.     In  cathedral  churches  they 
I  conceive,  be  deemed  necessary,  and  the  ordinary 
compel  the  dean  and  chapter  to  erect  an  organ,  as  pcf 
and  necessary  for  the  service  usually  performed  in 
places"  (a).     So  Sir  J.  Nicholl,  in  Jay  v.   Webber  (h\ 

The  law  respecting  the  authority  which  sanctions  cki 
ornaments  is  now  generally  understood  and  settled.  I* 
consent  of  the  parishioners  is  not  indispensably  neceasr 
unless  to  charge  the  parish  with  an  expense  for  the  supp 
of  the  ornament  after  it  has  been  put  up.  But  if  there  * 
no  such  charge  incurred,  the  approbation  of  the  major*; 
of  the  parishioners  is  not  necessary,  nor  the  disapprobatw 
binding  on  the  ordinary.  A  faculty  does  not  enjoin  tst 
raising  of  any  rate ;  and  if  it  is  found  a  burthen,  it  nay  k 
removed  by  another  faculty.  These  were  the  dicta  & 
Lord  Stowell  in  Churchwardens  of  St  John's  (Maiymt 
v.  Parishioners ,  §"c.  of  the  same  parish  (c),  in  whkk 
case  a  faculty  for  accepting  and  erecting  an  organ  v* 
granted,  without  a  clause  against  future  expenses  beag 
charged  on  the  parish,  and  in  which  objections  of  certais 
of  the  parishioners  were  overruled.  Of  course  in  this,  as 
well  as  in  all  faculties  properly  granted,  due  regard  wat 
had  to  the  condition  of  the  inhabitants,  and  the  genera! 
circumstances  of  the  parish.  A  like  principle  was  adopted 
in  Jay  v.  Webber  {d)9  Pierce,  $c.  v.  Rector,  Src  of  Clap- 
ham  (e),  by  Sir  W.  Wynne.  Since  the  abolition  of  com- 
pulsory church  rates  the  consent  of  the  parishioners  is 
even  less  necessary. 

The  following  opinion  was  given  by  Lord  Stowell  (when 
at  the  bar)  to  the  churchwardens  of  Burton-on-Trent,  in 
1790,  as  to  the  salary  of  an  organist:  "  I  think,  under  the 
circumstances  stated,  the  churchwardens  have  a  right,  with 
the  consent  and  approbation  of  the  vestry  meeting  legal]? 
called,  to  pay  the  salary  of  the  organist,  and  to  charge  it 
in  their  accounts,  notwithstanding  the  objections  of  a  very 
inconsiderable  minority ;  and  I  think  that  they  would  be 
supported  by  courts  of  law,  temporal  and  ecclesiastical,  in 
so  doing.     I  advise  that  this  assessment  may  be  made 
with  the  consent  of  the  vestry  in  the  way  of  a  church 


(a)  1  Consist.  199. 

(b)  3  Hagg.  8. 

(c)  1  Hagg.  198. 


(d)  3  Hagg.  4. 

(e)  3  Hagg.  11. 
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ie,  and  that  those  who  refuse  to  pay  the  rate  be  sued  for 

b  same  in  the  ecclesiastical  court. — Wm.  Scott"  (f). 

ilt  may  be  here  observed  that  the  minister  has  the  right  Organist  ander 

t  directing  the  service,  e.g.  when  the  organ  shall  and  shall  control  of 

pt  play,  and  when  children  shall  and  shall  not  chaunt, 

rough  the  organist  is  paid  and  the  children  managed  by 

he  churchwardens  (a).     They  must  complain  to  the  ordi- 

rxryif  heintroduc^jrregulaityintotheVrvice^.    . 

-   There  are  also  besides  these,  by  an  ancient  constitution  Other  orna- 

,£  Archbishop  Winchelsea,  divers  other  particulars  enjoined  mcn*  ?J.oiu  "* 

p  be  found  at  the  charge  of  the  parish,  which  since  the  \frin<Scl8ea.°P 

Reformation  are  become  m  part  obsolete ;  but  nevertheless, 

rs  they  frequently  occur  in  our  books,  it  may  be  proper  not 

o  pass  them  altogether  unnoticed.     Which  constitution  is 

shus(t): 

"  The  parishioners  shall  find  at  their  own  charge  these 

several  things  following:  a  legend,  an  antiphonar,  a  grail, 

a    psalter,  a  troper,  an  ordinal,  a  missal,  a  manual,  the 

'principal  vestment,  with  a  chesible,  a  dalmatic,  a  tunic, 

with  a  choral  cope,  and  all  its  appendages,  a  frontal  for 

1  the  great  altar,  with  three  towels,  three   surplices,  one 

rochet,  a  cross  for  processions,  cross  for  the  dead,  a  censer, 

1  a  lanthorn,  an  hand-bell  to  be  carried  before  the  body  of 

1  Christ  in  the  visitation  of  the  sick,  a  pix  for  the  body  of 

1   Christ,  a  decent  veil  for  Lent,  banners  for  the  rogations,  a 

!    vessel  for  the  blessed  water,  an  oscillatory,  a  candlestick 

for  the  taper  at  Easter,  a  font  with  a  lock  and  key,  the 

:    images  in  the  church,  the  chief  image  in  the  chancel,  the 

reparation  of  the  body  of  the  church  within  and  without 

as  well  in  the  images  as    in   the    glass  windows,   the 

reparation  of  books  and  vestments  whenever  they  shall 

need,"  (A). 

LegendJ] — The  book  containing  lessons  to  be  read  in 
the  public  service,  taken  out  of  the  Holy  Scripture,  the 
lives  of  saints,  the  writings  of  the  ancient  fathers  and  other 
doctors  of  the  church  (/). 

Antiphonar.'] — From  arr),  contra,  and  pom},  sonus  ;  so 
called  from  the  alternate  repetition  of  the  psalm ;  one  part 
thereof  being  sung  by  one  part  of  the  choir,  and  the  other 

(/)  The    MS.    copy    of   this  judgment  of  the  Privy  Council, 

opinion  was  furnished  to  me.  in  Liddell  v.    Westerton  (Moo. 

(g)  Hukhins    v.    Densiloe,   3  Special  Rep.  166, 157),  at  p.  915, 

Phill.  90.  supra. 

(h)  Wilson    v.    Macmath,    3  (k)  Lindw.  251. 

B.&A.250.  (/)  Ibid. 

(i)  Sec  the  quotation  from  the 
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Other  onm-  part  thereof  by  the  other  part  of  the  choir:  aoiis 
menu  enjoined  not  only  the  antiphonee,  as  the  word  barely  ag 
^in^elae*      a^80  ^e  Hiritotories,  hymns,  responsories.  Tens. 

and  whatever  was  said  or  sung  in  the  choir,  r 
seven  hours,  or  breviary,  except  the  lessons  («V 

Grot"/.]— Gradale;   strictly    taken,,   this 
which  is  sung  gradatim  after  the  epistle:  bat 
be  understood  of  that  whole  book  which  contain 
was  to  be  sung  by  the  choir  at   high  mas;  tk 
sequences,  hallelujahs,  the  creed,  offertory,  tri 
the  rest;    as    also    the    office    for    sprinkling 
water  (n). 

Psalter."] — The    book    wherein    the    psalms  m 
tained  (o). 

Troper.]— This  contained  the   sequences  onJr; 
were  not  in  all  grails.     The  sequences  were  de 
after  the  epistle  (p). 

Ordinal.]— The  book  which  orders  the  manner 
forming  divine  service;  and  seems  to  be  the  same 
was  called  the  pie>  or  portuis,  and    sometimes 
rium  (q). 

Missal.] — The  book  which  contains  all  things  j 
to  the  saying  of  mass  (r). 

Manual."]  —  So  called  a  manu,  as  being  required  to  W 
stantly  at  hand;  and  it  seems  to  be  the  same  as  the n» 
and  contains  all  things  belonging  to  ihe  ministiak<*| 
the  sacraments  and  sacramentals;  also  the  ^eBaBVg 
fonts,  and  other  things  by  the  use  of  the  church  reqoff8? 
benediction ;  and  the  whole  service  used  at  process^'* 

Principal  Vestment.]— That  is,  the  best  cope  to  bet* 
on  the  principal  feasts  (t).  . 

Chesible.]—Casula;  the  garment  worn  by  fie  p"» 
next  under  the  cope;  which  was  called  also  the  /»*** 
And  it  is  said  to  be  so  called,  as  being  a  kind  of&Mf 
(as  it  were),  or  little  house,  covering  him  all  over  (it V 

Dalmatic] — A  deacon's  garment;  so  called  from  Wf 
at  first  woven  in  Dalmatia  (x). 

Tunic] — The  subdeacon's  garment,  which  he  u*8  • 
serving  the  minister  at  the  mass  (y). 

Choral  cope.]  —  Capa  in  choro  ;  a  cope,  not  bo  gP01*11 


(to)  Lindw.  251. 
(n)  Ibid. 
(o)  Ibid. 
(p)  Ibid. 

(q)  Ibid.;  Johns.  Winch.;  vide 
supra,  p.  893. 


(r)  Lindw.  261. 

(*)  Ibid. 

(0  Ibid.  252. 

(u)  Ibid. 

(x)  Ibid.;  Johns.  Winch. 

(y)  Lindw.  252. 
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that  to  be  used  on  festivals,  but  to  be  worn  by  the  priest 
who  presided  at  the  saying  or  singing  the  hours  (*). 

The  capa  is  said  to  have  been  called  a  capiendo,  because 
it  contains  or  covers  the  whole  man  (a). 

And  all  its  Appendages."] — To  wit,  the  amyt,  alb,  girdle, 
maniple,  and  stole  (J). 

Frontal.'] — A  square  piece  of  linen  cloth  covering  the 
altar,  and  hanging  down  from  it;  otherwise  called  a 
pall(c). 

For  the  great  Altar.] — In  honour  of  the  saint  to  whom 
the  church  is  dedicated;  which  was  wont  to  be  placed  in 
the  choir,  as  in  a  more  solemn  part  of  the  church  (rf ). 

Three  Towels.] — Two  to  be  laid  upon  the  altar  under  the 
corporal,  and  the  third  for  wiping  the  hands  (e). 

Three  Surplices.] — For  the  use  of  the  three  ministers 
of  the  church :  the  priest,  deacon,  and  subdeacon  (/). 

Rochet.] — Rochet  is  a  surplice,  save  that  it  has  no 
sleeves ;  and  was  for  the  clerk  who  assisted  the  priest  at 
the  mass;  or  for  the  priest  when  he  baptize  children,  that 
his  arms  might  be  more  at  liberty  (a). 

A  Cross  for  the  Dead.] — To  be  laid  on  the  coffin,  as  it 
seems;  or  on  the  corpse  when  it  was  brought  to  the 
church  (A). 

Pix.] — With  a  lid  or  cover  ft). 

Osculatory.] — This  was  a  tablet  or  board,  with  the 
picture  of  Christ,  the  blessed  Virgin,  or  the  like ;  which 
the  priest  kissed  himself,  and  gave  to  the  people  for  the 
same  purpose,  after  the  consecration  was  performed,  instead 
of  the  ancient  kiss  of  charity  (A). 

Images.] — To  wit,  of  Christ  crucified,  and  of  other 
saints  (/). 

The  chief  Image  in  the  Chancel.] — That  is,  of  the  saint 
to  whom  the  church  is  dedicated  (m). 

A  credence  table  has  been  pronounced  a  legal  ornament  Credence  table. 
of  the  church,  being  subsidiary  or  auxiliary  to  the  celebration 
of  the  Eucharist,  according  to  the  rubrics  which  relate  to 
that  service  (n). 

So  much  with  respect  to  the  furniture  or  ornamenta  of 


(*)  Johns.  (h)  Johns, 

(a)  Lindw.262.  (»)  Lindw.  252. 

(6)  Ibid.  (&)  Johns. 

(c)  Ibid.  (0   Lindw.  263. 

(d)  Ibid.  (w)  Ibid. 

(«)  Ibid.  (n)  Liddell  v.  Water  ton,  Moo. 

(/)  Ibid.  Special  Report,  pp.  186—188. 
07)  Ibid. 
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*?• 


Embellish-       the  church.     We  have  now  to  consider  the  category  of 
derations.      embellishments  or  decorations  (0). 

What  are  law-       These  decorations  must  be  not  inconsistent  with  the  doc- 
fnl.  trine  of  the  church,  and  must  be  sanctioned  by  the  authority 

of  a  proper  faculty  from  the  ordinary  ( p).  To  this  category 
belong  all  architectural  decorations,  the  cross,  the  reredos, 
moveable  ledges  on  the  holy  table  or  super-altar,  the 
painted  window,  vases  of  flowers  and  the  like  (q). 

The  language  of  the  Privy  Council  has  been  already 

adverted  to.   "  Incense,  water,  a  banner,  a  torch,  a  candle, 

a  candlestick,  may  be  part  of  the  furniture  or  ornaments 

of  the  church,"  in  which  passage,  the  word  ornament  is 

Not  to  be  cere-  used  to  include  furniture  and  decorations. ,  The  distinc- 

monially  tion,  however,  must,  according  to  the  present  exposition 

1186  *  of  the  law,  be  carefully  observed  between  such  articles  per 

se  and  the  ceremonial  use  or  introduction  of  them  into 

the  services  of  the  church.     Thus,  on  the  ground  that  they 

were  ceremonially  used,  incense  burnt  and  candles  lighted 

during  the  celebration  of  the  Eucharist  or  other  portions 

of  the  service  have  been  disallowed  (r). 

Coloured  With  respect  to  the  coverings  of  the  holy  table,  in  the 

coverings  of       Wester  ton  v.  Liddell  case  there  was  objection  taken,  both 

lawful7    a  e  to   the  use   of  divers  coloured  cloths  embroidered  and 

adorned  and  so  used  as  to  cover  the  holy  table  with  five 
different  coverings  at  different  seasons  of  the  year,  and  to 
the  use  of  embroidered  linen  and  lace  in  lieu  of  a  simple 
"  fair  white  linen  cloth"  at  the  administration  of  the  holy 
communion.  The  judges  of  the  Consistory  of  London 
and  of  the  Court  of  Arches  pronounced  both  these  cate- 
gories of  coverings  illegal,  but  the  Privy  Council  said : — 
"  Next,  as  to  the  embroidered  cloths,  it  is  said  that  the 
canon  orders  a  covering  of  silk,  or  of  some  other  proper 
material,  but  that  it  does  not  mention,  and  therefore,  by 
implication,  excludes  more  than  one  covering.  Their 
lordships  are  unable  to  adopt  this  construction.  An  order 
that  a  table  shall  always  be  covered  with  a  cloth  surely 
does  not  imply  that  it  shall  always  be  covered  with  the 
same  cloth  or  with  a  cloth  of  the  same  colour  or  texture. 
The  object  of  this  canon  seems  to  be  to  secure  a  cloth  of  a 
sufficiently  handsome  description,  not  to  guard  against  too 

(0)  Vide  ante,  p.   921,    what  stone  v.  Purdias,  3  L.  R.,  Ad m.  & 

is  said  by  the  Privy  Council  as  Eccl.  66 ;  Etchings  v.  Cordinglg% 

to  inert  ornaments.  ibid.   113;  Liddell  v.  BeaL,   14 

( p)  Vide  post  Moore,  P.  C.  1 ;  supra,  p.  905. 

(q)  Liddell      v.       Westerton,  (r)    Vide  post. 
Moo.   Special   Report;    Elphin- 
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much  splendour.  In  practice,  as  was  justly  observed  at 
the  bar,  black  cloths  are  in  many  churches  used  during 
Lent,  and  on  the  death  of  the  sovereign,  and  some  other 
occasions,  and  there  seems  nothing  objectionable  in  the 
practice.  Whether  the  cloths  so  used  are  suitable  or  not, 
is  a  matter  to  be  left  to  the  discretion  of  the  ordinary. 
In  this  case  their  lordships  do  not  see  any  sufficient  reason 
for  interference,  and  they  must,  therefore,  advise  the 
reversal  of  the  sentence  as  to  the  cloths  used  for  the 
covering  of  the  Lord's  Table  during  the  time  of  divine 
service,  both  with  respect  to  St.  Paul's  and  St.  Barnabas. 

"  The  last  question  is  with  respect  to  the  embroidered  Embroidered 
linen  and  lace  used  on  the  communion  table  at  the  time  *"?  lace  cloths 
of  the  ministration  of  the  holy  communion.  The  rubric 
and  the  canon  prescribe  the  use  of  a  fair  white  linen 
cloth,  and  both  the  learned  judges  in  the  court  below  have 
been  of  opinion  that  embroidery  and  lace  are  not  consistent 
with  the  meaning  of  that  expression,  having  regard  to  the 
nature  of  the  table  upon  which  the  cloth  is  to  be  used. 
Although  their  lordships  are  not  disposed  in  any  case  to 
restrict  within  narrower  limits  than  the  law  has  imposed, 
the  discretion  which,  within  those  limits,  is  justly  allowed 
to  congregations  by  the  rules  both  of  the  ecclesiastical  and 
the  common  law  courts,  the  directions  of  the  rubric  must 
be  complied  with ;  and  upon  the  whole  their  lordships  do 
not  dissent  from  the  construction  of  the  rubric  adopted 
by  the  present  decree  upon  this  point;  and  they  must, 
therefore,  advise  her  Majesty  to  affirm  it." 

In  Elphinstone  v.  Purchas  one  of  the  charges  was —       Unlawful  to 

"  That  you,  the  said  Rev.  John  Purchas,  in  the  said  xJwc  tore, 
church  or  chapel  of  St.  James's  Brighton,  aforesaid,  on 
Good  Friday,  1869,  when  there  was  no  administration  of 
the  holy  communion,  caused  or  permitted  the  holy  table 
to  be  and  remain  during  divine  service  without  any  decent 
covering,  such  as  is  enjoined  and  required  by  the  82nd 
Canon  of  the  church." 

And  I  said — 

"  The  leaving  of  the  holy  table  wholly  bare  and  un- 
covered during  divine  service  is,  I  believe,  a  practice 
without  warrant  from  primitive  use  or  custom ;  but  it  is 
certainly  contrary  to  the  82nd  Canon,  which  governs  this 
question,  and  is  therefore  illegal." 

It  was  held  by  the  judge  oi  the  Consistory  Court  in  the  Candlesticks. 
case  of  Westerton  v.  Liddell,  that  candlesticks  upon  the 
holy  table  were  legal  decorations  (s). 

(*)  Moo.  Special  Report,  p.  71. 
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Sect.  5. — Attendance  on    and  Behaviour  at  h 
Worship.  \ 

Doc  uttciiti-  The  law  of  the  Church  of   England  provide  i  - 

■nra  on  th«       $&&.  fa  public  worship  in  her  churches  twice  eray  - 
pu   ic  wo     ip.  wejj  M  on  eTery  holyday,  under*   which  categurj  N 
are  included. 

Civil  penalties  have  been  inflicted   by  the  lit 
state  upon  lay  parishioners  absent    -without  ressxa 
from   their  parish   church   on     holy-days,    but  t-i 
ordinary  week  days.     But  the    duty  of  performie- 
service  in  church  has  been  re-enacted  by  a  stance    j 
year(t). 
On  pain  of  By  5  &  6  Edw.  6,  c.  1,  s.  2,   "  .All  persons  =fc»-: 

fCra-iTura'of  S6""?  and  feitIlfillly  (having  no  lawful  or  r»r-i 
the  church,  excuse  to  be  absent)  endeavour  themselves  to  if"'* 
their  parish  church  or  chapel  accustomed,  or  upoo» 
able  let  thereof,  to  some  usual  place  where  common  r : 
and  such  service  of  God  shall  be  used  in  such  time?  ■ 
upon  every  Sunday  and  other  days  ordained  and  os- 
be  kept  as  holidays ;  and  then  and  there  to  abide  at' 
and  soberly  during  the  time  of  the  common  y&'-\ 
preaching,  or  other  service  of  God :  on  pain  of  puniA-  - 
by  the  censures  of  the  church." 

Sect.  2.  "  And  for  the  due  execution  hereof,  the  In- 
most excellent  majesty,  the  lords  tempore),  anrfa*-', 
commons  in  this  present  parliament  assembled,  «  ' 
God's  name  require  and  charge  all  the  arei/**?' 
bishops,  and  other  ordinaries,  that  they  shall  endo*'*i 
themselves  to  the  utmost  of  their  knowledges,  tW  ■* 
due  and  true  execution  thereof  may  be  had  toroog^1- 
their  dioceseB  and  charges,  as  they  will  answer  before"'1/ 
for  such  evils  and  plagues  wherewith  Almighty  Qod^  ■ 
justly  punish  his  people  for  neglecting  this  good  *»  J 
wholesome  law,"  / 

By  9  &  10  Vict.  c.  59,  s.  1,  it  is  provided  that"*  \ 

Eecuniary  penalty  shall  be  imposed  upon  any  person  ** 
is  so  absenting  himself  as  aforesaid."  * 

AH  penoni  By  Can.  90  of  1603  the  churchwardens  or  questmen  «  1 

■hall  resort  to    everv  parish,-  and  two  or  three  more  discreet  person*,  &  I 
aic  be  chosen  for  sidesmen  or  assistants,  shall  diligently*  J 

that  all  the  parishioners  duly  resort  to  their  chord  %*?  ( 
all  Sundays  and  holidays,  and  there  continue  the  *h*  \ 
time  of  divine  service;  and  all  such  as  shall  be  S*"  / 
slack  or  negligent  in  resorting  to  the  church  (oaring  * 

(0  34  *  35  Vict  e.  37. 
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great  or  urgent  cause  of  absence)  they  shall  earnestly  call 
upon  them;  and,  after  due  monition  (if  they  amend  not), 
they  shall  present  them  to  the  ordinary  of  the  place. 

Among  the   constitutions  of  Egbert,   Archbishop   of  Orderly  bc- 
York,  one  is,  that  whilst  the  minister  is  officiating,  if  any  ^Tdivine0™11* 
person  shall  go  out  of  the  church,  he  shall  be  excom-  service. 
municated;  and  this  is  taken  from  a  canon  of  the  fourth 
council  of  Carthage  (w). 

By  Can.  18  of  1603,  "  No  man  shall  cover  his  head  in  By  the  Canons, 
the  church  or  chapel  in  the  time  of  divine  service,  except 
he  have  some  infirmity;  in  which  case  let  him  wear  a 
night-cap,  or  coif.  All  manner  of  persons  then  present 
shall  reverently  kneel  upon  their  knees  when  the  general 
confession,  litany,  or  other  prayers  are  read;  and  shall 
stand  up  at  the  saying  of  the  Belief,  according  to  the  rules 
in  that  behalf  prescribed  in  the  Book  of  Common  Prayer. 
And  likewise  when  in  time  of  divine  service  the  Lord 
Jesus  shall  be  mentioned,  due  and  lowly  reverence  shall 
be  done  by  all  persons  present,  as  it  hath  been  accustomed ; 
testifying  by  these  outward  ceremonies  and  gestures  their 
inward  humility,  Christian  resolution,  and  due  acknow- 
ledgment that  the  Lord  Jesus  Christ,  the  true  eternal 
Son  of  God,  is  the  only  Saviour  of  the  world,  in  whom 
alone  all  the  mercies,  graces,  and  promises  of  God  to 
mankind  for  this  life  and  the  life  to  come  are  fully  and 
wholly  comprised.  And  none,  either  man,  woman,  or 
child,  of  what  calling  soever,  shall  be  otherwise  at  such 
time  busied  in  the  church,  than  in  quiet  attendance  to 
hear,  mark,  and  understand  that  which  is  read,  preached, 
.or  ministered;  saying  in  their  due  places  audibly  with  the 
minister,  the  confession,  the  Lord's  Prayer,  and  the  Creed ; 
and  making  such  answers  to  the  pullic  prayers  as  are 
appointed  in  the  Book  of  Common  Prayer :  neither  shall 
they  disturb  the  service  or  sermon,  by  walking,  or  talking, 
or  any  other  way;  nor  depart  out  of  the  church  during 
the  time  of  divine  service  or  sermon,  without  some  urgent 
or  reasonable  cause." 

Cover  his  HeadA  —In  the  18  Car.  2,  an  action  of  tres- 
pass for  assault  and  battery  was  brought  against  a  church- 
warden :  who  pleaded  that  the  plaintiff  had  his  hat  on  in 
time  of  divine  service,  and  that  he  desired  him  to  put  it 
off,  and  upon  refusal  took  it  off,  and  delivered  it  into  his 
hand.  And  all  the  court  held  that  the  plea  was  good ; 
except  Twisden,  who  conceived  that  all  that  the  church- 
warden could  do,  was  to  present  him  to  the  spiritual  court; 

(u)  Gibs.  964. 
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Duties  of 
chart  h  war- 
dens during 
time  of  service. 


Lord  Stowell's 
observations. 


By  the  statute 
of  1  Mar. 
eess.  2,  c.  3. 


though  it  is  very  apparent  how  necessary  an  i 
remedy  is,  in  case  of  this  or  the  like  disorders  < 
in  the  worship  of  God.     The  court  also  said, 
churchwardens  may  chastise  boys  playing  in  the 
yard,  and  much  more  in  the  church  («). 

By  Can.  19,  "  The  church  wardens  or  questes 
their  assistants,  shall  not  suffer  any  idle  persons  to 
either  in  the  churchyard  or  church  porch,  during  tk 
of  divine  service,  but  shall  cause  them  either  to  come* 
to  depart." 

By  Can.  85,  "  The  churchwardens  or  questoei  * 
take  care  that  in  every  meeting  of  the  congregation?* 
be  well  kept;  and  that  all  persons  excommunicatei* 
so  denounced,  be  kept  out  of  the  church.'* 

By  Can.  90,  "  The  churchwardens  or  qaesnnei^ 
diligently  see  that  none  do  walk,  or  stand  idle  or  w 
in  the  church,  or  in  the  churchyard,  or  the  church  pa* 
during  the  time  of  divine  service." 

By  Can.  Ill,  "In  all  visitations  of  M^P8*^ 
deacons,  the  churchwardens  or  questmen  and  sjte^ 
shall  truly  and  personally  present  the  names  of  w  , 
which  behave  themselves  rudely  or  disorderly  i*  , 
church,  or  which,  by  untimely  ringing  of  bells,  of  ^ 
ing,  talking,  or  other  noise,  shall  hinder  the  mim*** 
preacher."  ^ 

Churchwardens  (Lord  Stowell  observes)  may  and^ 
to  repress  all  indecent  interruptions  of  the  sernj ■  . 
others,  and  desert  their  duty  if  they  do  not    Asa  ^| 
case  could  be  imagined  in  which  even  a  preacher  b. 
was  guilty  of  any  act  grossly  offensive,  either  bom  tfj^, 
infirmity  or  disorderly  habits,  it  .cannot  be  said  th»  ^ 
or  private  persons  might  not  interpose  to  Preser^j&. 
decorum  of  public  worship.     But  that  is  a  case 
stant  and  overbearing  necessity  that  supersedes  oraiD*. 
rules(r).  .    ^ 

By  1  Mar.  sess.  2,  c.  3,  "  If  any  person  ot  ni»  ^ 
power  and  authority  shall  willingly  and  of  P^P0^  $ 
open  and  overt  word,  fact,  act,  or  deed,  ^lS  ^br 
contemptuously  molest,  let,  disturb,  vex  or  tro up le,  * 
any  other  unlawful  ways  or  means  disquiet  or  in*81}  ,  ^ 
preacher  that  shall  be  licensed,  allowed  or  au*°?!L  <g  ( 

E reach  bv  the  queen's  highness,  or  by  any  srcM *w  ^  | 
ishop  ot  this  realm,  or  by  any  other  lawiul  ordiD^j' 


(u)  Gibs.  294;  2  Keb.  124; 
Sid.  301;  1  Saund.  Rep.  14;  S.  C, 
1  Hawk.  139;  1  Mod   168. 


Love 


(v)  Hutchins  v.  »■* 
)veyand,  1  Consist  !<•• 
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by  any  of  the  universities  of  Oxford  and,  Cambridge,  or  Any  person 
otherwise  lawfully  authorized  or  charged  by  reason  of  his  mole8tin£  M7 
cure,  benefice  or  other  spiritual  promotion  or  charge,  in  preac  er' 
any  of  his  open  sermon  preaching  or  collation  that  he 
shall  make,  declare,  preach,  or  pronounce,  in  any  church, 
chapel,  churchyard,  or  in  any  other  place  used,  frequented 
or  appointed  to  be  preached  in." 

"  Or  shall  maliciously,  willingly  or  of  purpose  molest,  or  any  priest 
let,  disturb,  vex,  disquiet,  or  otherwise  trouble,  any  par-  S?^°I""!!5 

7  7     • .  2         *    .  .  i       *  i  J    F    .    divine  service, 

son,  vicar,  parish  priest  or  curate,  or  any  lawful  priest, 

Erej>aring,  saying,  doing,  singing,  ministering  or  cele- 
rating  the  mass,  or  other  such  divine  service,  sacraments 
or  sacramentals,  as  was  most  commonly  frequented  and 
used  in  the  last  year  of  the  reign  of  King  Henry  the 
Eighth,  or  that  at  any  time  hereafter  shall  be  allowed,  set 
forth,  or  authorized  by  the  queen's  majesty." 

"  Or  shall  contemptuously,  unlawfully  or  maliciously,  of  or  injuring  the 
their  own  power  or  authority,  pull  down,  deface,  spoil,  Jj^  ^Tlny 
abuse,  break,  or  otherwise  unreverently  handle  or  order  image,  &c, 
the  most  blessed,  comfortable,  and  holy  sacrament  of  the 
body  and  blood  of  our  Saviour  Jesus  Christ,  commonly 
called  the  sacrament  of  the  altar,  that  shall  be  in  any 
church  or  chapel,  or  in  any  other  decent  place,  or  the  pix 
or  canopy  wherein  the  same  sacrament  shall  be ;  or  unlaw- 
fully, contemptuously,  or  maliciously,  of  his  own  power 
and  authority,  pull  down,  deface,  spoil  or  otherwise  break 
any  altar,  crucifix,  or  cross,  that  shall  be  in  any  church, 
chapel,  or  churchyard:"  that "  then  every  such  offender  in  shall  he  appre- 
any  the  premises,  his  aiders,  procurers,  or  abettors,  imme-  bendoJ» 
diately  and  forthwith  after  the  offence  committed,  shall  be 
apprehended  by  any  constable  or  churchwarden  of  the 
parish,  town  or  place  where  the  offence  shall  be  committed, 
or  by  any  other  officer,  or  by  any  other  person  then  being 
present  at  the  time  of  the  offence  committed." 

"  Which  person  so  apprehended  shall  with  convenient  and  taken 
speed  be  carried  to  a  justice  of  the  peace,  who  shall,  upon  £efore  a  i"»" 
due  accusation  by  the  apprehender  or  other  person  of  such       ' 
offence,  commit  him  in  safe  keeping  and  custody  as  by  his 
discretion   shall  be  thought  meet;  and  within  six  days 
next  after  the  said  accusation  made,  the  said  justice,  with 
one  other  justice,  shall  diligently  examine  the  offence." 

"  And  if  they  shall  find  him  guilty,  by  two  witnesses  and  shall  be 
or  by  confession,  they  shall  immediately  with  convenient  ^SSemontlw r 
speed  commit  him  to  gaol  for  three  months  and  further  to  ana  till  then 
the  next  quarter  sessions  to  be  holden  next  after  the  end  next  quarter 
of  the  said  three  months.  At  which  quarter  sessions,  the  8esslon8» &c- 
person  so  committed  to  gaol,  upon  his  reconciliation  and 
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repentance  in  that  behalf,  before  the 
said  sessions,  shall  be  discharged  out  of 
cient  surety  of  his  good  abearing  and  beh&rioac,*^ 
and  there  taken  by  the  said  justices,   for  ok  «W 
then  next  ensuing :  And  if  he  will  not  be 
repent  at  the  said  quarter  sessions,  then  he 
diately  in  time  convenient  be  farther  committed  s*| 
gaol  by  the  said  justices  or  the  more  part  of  then.' 
remain  without  bail  until  he  shall  be  reoo 
penitent  for  the  said  offence." 

Sect.  2.  "  And  if  any  person  of  his  own 
power  willingly  and  unlawfully  do  rescue  any 
apprehended,  or  willingly  disturb,    hinder,  or  k 
offender  to  be  apprehended,  he  shall  suffer  like  i 
ment  as  aforesaid,  and  further  shall  forfeit  5L 

Sect.  3.  "  And  if  any  such  offender  be  not 
immediately  in  time  convenient  as  aforesaid,  but  &< 
or  go  away,  then  the  said  escape  shall  be  hww 
sented  before  the  justices  of  the  peace  at  the  next 
sessions;    and  the  inhabitants  of  the    parish  wtes 
escape  was  so  suffered  shall  forfeit  to  the  queen  fa< 
such  escape  51. ;  to  be  levied  as  other  like  amercae 
upon  any  village,  hundred,  or  town,  for  the  esop* 
a  murderer  or  other  felon,  for  not  making  hue  and  or. 

Sect.  4.  "  And  all  justices  of  the  peace,  justices  of  as* 
mayors,  bailiffs  and  justices  of  the  peace  within  anyd*" 
town  corporate,  shall  have  power  to  inquire  of,  heir, 
determine  the  said  offences,  and  to  set  the  said  fines.* 

Sect.  5.  "  Provided,  that  this  shall  not  in  anr  ** 
extend  to  abrogate  and  take  away  the  authority,  jnnsk 
tion,  power  and  punishment  of  the  ecclesiastical  lawss* 
standing  and  remaining  in  their  force,  or  for  the  jffl& 
ment  of  any  the  offences  and  misdemeanors  aSxesii- 
but  the  same  shall  stand  in  force  as  if  this  act  had  b* 
been  made." 

Sect.  6.  "  Provided,  that  persons  for  any  the  sst 
offences  receiving  punishment  of  the  ordinary,  having* 
testimonial  thereof  under  his  seal,  shall  not  for  the  suae 
eftsoons  be  convicted  before  the  justices;  and  in  IhYewi* 
receiving  for  the  said  offences  punishment  by  the  justices, 
shall  not  for  the  same  eftsoons  receive  punishment  of  the 
ordinary." 

Or  other  such  Divine  Service.']  —It  has  been  resolved 
that  the  disturbance  of  a  minister  in  saying  the  present 
common  prayer  is  within  this  statute ;  for  the  express 
mention  of  such  divine  service  as  should  afterwards  be 
authorized  by  Queen  Mary,  implicitly  includes  such  also 
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as  should  be  authorized  by  her  successors ;  for  since  the 
king  never  dies,  a  prerogative  given  generally  to  one 
goes  of  course  to  others  (to). 

Shall  be  apprehended?]— In  the  case  of  Glover  v.  Hind, 
in  25  Car.  2,  where  an  action  of  trespass  of  assault  and 
battery  was  brought,  for  laying  hands  on  the  disturber,  it 
was  declared  by  the  court,  that  at  the  common  law  a  per- 
son disturbing  divine  service  might  be  removed  by  any 
other  person  there  present,  as  being  all  concerned  in  the 
service  of  God  that  was  then  performing ;  so  that  the  dis- 
turber was  a  nuisance  to  them  all,  and  might  be  removed 
by  the  same  rule  of  law  that  allows  a  man  to  abate  a 
nuisance  (x). 

In  15  Car.  2,  the  court  refused  to  grant  a  certiorari  to 
remove  an  indictment,  at  the  sessions  against  the  defen- 
dant for  not  behaving  himself  reverently  and  modestly  at 
the  church  during  divine  service ;  because  although  the 
offence  is  punishable  by  ecclesiastical  censures,  yet  they 
judged  it  a  proper  cause  within  cognizance  of  the  justices 
of  the  peace,  and  indictable  (y). 

By  1  W.  &  M.  c.  18,  s.  15, "  If  any  person  shall  willingly  By  the  Act  of 
and  of  purpose,  maliciously  or  contemptuously  come  into  Toleration, 
any  cathedral  or  parish  church,  chapel  or  other  congrega- 
tion permitted  by  this  act,  and  disquiet  or  disturb  the 
same,  or  misuse  any  preacher  or  teacher,  he  shall,  on  proof 
thereof  before  a  justice  of  the  peace  by  two  witnesses,  find 
two  sureties  to  be  bound  by  recognizance  in  the  sum  of 
50/.,  and  in  default  of  such  sureties  shall  be  committed  to 
prison,  there  to  remain  till  the  next  general  quarter  sessions ; 
and  upon  conviction  of  the  said  offence  at  such  sessions, 
shall  suffer  the  penalty  of  20/." 

It  has  been  decided  that  an  indictment  upon  this  act 
at  the  quarter  session  may,  before  verdict,  be  removed 
by  certiorari  into  the  Court  of  King's  Bench,  and  upon 
conviction  of  several  defendants  each  is  liable  to  the  penalty 
of  20/.  (A 

By  1  Geo.  1,  st.  2,  c.  5,  ss.  4,  6,  "  If  any  persons  un-  By  the  Riot 
lawfully,  riotously  and  tumultuously  assembled  together,  Act* 
to  the  disturbance  of  the  public  peace,  shall  unlawfully  and 
-with  force  demolish  or  pull  down,  or  begin  to  demolish  or 
pull  down,  any  church  or  chapel,  or  any  building  for 
jreligious  worship  certified  and  registered  according  to 
1  W .  &  M.  c.  18,  the  same  shall  be  adjudged  felony  without 
benefit  of  clergy." 

(w)  1  Haw.  140.  (*)  Bex  v.  Hube,  5  T.  R.  542; 

(x)  Gibs.  304;  1  Mod.  168.  but  see  Martin  v.  Davis,  Stra.  914. 

(y)  1  Keb.  491. 
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The  latest  and  most  important  statute  far  the 
tion  of  order  and  decency  in  church  was  passed  is  > 
By  23  &  24  Vict  c.  32,  it  is  enacted  as  follows  :— 

Sect.  2.  "  Any  person  who  shall  be  guilty  of  riaa 
violent,  or  indecent  behaviour  in  England  or  IiAst 
any  cathedral  church,  parish  or  district  church  or  '' 
of  the  Church  of  England  and  Ireland,  or  in  any 
of  any  religious  denomination,  or  in  England  in  as 
of  religious  worship  duly  certified  under  the  pro 
of  18  &  19  Vict.  c.  81,  whether  during  the  oekhrssb 
divine  service  or  at  any  other  time,  or  in  any  chard? 
or  burial  ground,  or  who  shall  molest,  let,  disturb,  *« 
trouble,  or  by  any  other  unlawful  means  disquiet  or 
any  preacher  duly  authorized  to  preach  therein,  or 
clergyman  in  holy  orders  ministering  or  eelebratifif  * 
sacrament,  or  any  divine  service,  rite,  or  office  (a)  is  fi 
cathedral,  church  or  chapel,  or  in  any  churchyard  or  ha 
ground,  shall,  on  conviction  thereof  before  two  justices  of* 
peace,  be  liable  to  a  penalty  of  not  more  than  five 
for  every  such  offence,  or  may,  if  the  justices  before  *i» 
he  shall  be  convicted  think  fit,  instead  of  being  subject 
to  any  pecuniary  penalty,  be  committed  to  prison  for  & 
time  not  exceeding  two  months." 

Sect.  3.  "  Every  such  offender  in  the  premises  after  A 
said  misdemeanor  so  committed  immediately  and  forthvd 
may  be  apprehended  and  taken  by  any  constable  or  chunk 
warden  of  the  parish  or  place  where  the  said  offence  sb£ 
be  committed,  and  taken  before  a  justice  of  the  peaces 
the  county  or  place  where  the  said  offence  shall  have  bees 
so  committed,  to  be  dealt  with  according  to  law." 

Sect.  4  gives  a  power  of  appeal  from  a  conviction  totk 
quarter  sessions.  Sect.  5  repeals,  except  as  to  persons  » 
holy  orders,  5  fk  6  Edw.  6,  c.  4.  Sect.  6  provides  tbt 
nothing  in  this  act  shall  be  taken  to  repeal  or  alter  the 
statutes  1  Mar.  sess.  2,  c.  3,  and  1  W.  &  M.  c.  18,  a.  15: 
and  sect.  7  expressly  saves  all  the  power  possessed  by  the 
ordinary  over  the  rabric  of  the  church,  churchyards  and 
burial  grounds. 


Liturgy  before 
the  Acts  of 
Uniformity. 


Sect.  6. — Acts  of  Uniformity. 

The  Latin  services,  as  they  had  been  used  in  England 
before,  continued  in  all  King  Henry  the  Eighth's  reign 
without  any  alteration;  save  some  erasures  of  collects  for 
the  pope,  and  for  the  office  of  Thomas  Becket  and  of  some 


(a)  See  Cope  v.  Barber,  L.  J.,  Notes  of  Cases  (1872),  118. 
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other  saints,  whose  days  were  by  the  king's  injunctions  no 
more  to  be  observed  ;  but  those  erasures  or  deletions  were 
so  few,  that  the  old  mass  books,  breviaries,  and  other  rituals, 
did  still  serve  without  new  impressions  ( b). 

In  the  second  year  of  King  Edward  the  Sixth,  a  liturgy  Act  of  Unifor- 
was  established  by  the  statute  of  2  &  3  Edw.  6,  c.  1,  as  **&  of  2  &  3 
follows:  Edw'6' 

"  Whereas  of  long  time  there  hath  been  had  in  this  realm 
of  England  and  in  Wales  divers  forms  of  common  prayer, 
commonly  called  the  service  of  the  church,  that  is  to  say, 
the  use  of  Sarum,  of  York,  of  Bangor  and  of  Lincoln ; 
and  besides  the  same,  now  of  late  much  more  divers  and 
sundry  forms  and  fashions  have  been  used  in  the  cathedral 
and  parish  churches  of  England  and  Wales,  as  well  con- 
cerning the  mattens  or  morning  prayer,  and  the  evensong, 
as  also  concerning  the  holy  communion  commonly  called 
the  mass,  with  divers  and  sundry  rites  and  ceremonies 
concerning  the  same,  and  in  the  administration  of  other 
sacraments  of  the  church ;  and  albeit  the  king,  by  the  ad- 
vice of  his  council,  hath  hitherto  divers  times  assayed  to 
stay  innovations  or  new  rites  concerning  the  premisses,  yet 
the  same  hath  not  had  such  good  success  as  his  highness 
required  in  that  behalf;  whereupon  his  highness  being 
Pleased  to  bear  with  the  frailty  and  weakness  of  his  sub- 
,  ects  in  that  behalf,  of  his  great  clemency  hath  not  only 
3een  content  to  abstain  from  punishment  of  those  that  have 
offended  in  that  behalf,  but  also  to  the  intent  a  uniform, 
quiet  and  godly  order  should  be  had  concerning  the  pre- 
misses, hath  appointed  the  Archbishop  of  Canterbury,  and 
certain  other  of  the  most  learned  and  discreet  bishops  and 
other  learned  men  of  this  realm,  having  respect  to  the 
most  sincere  and  pure  Christian  religion  taught  by  the 
Scripture,  as  to  the  usages  in  the  primitive  church,  to 
draw  and  make  one  convenient  and  meet  order,  rite  and 
fashion  of  common  and  open  prayer  and  administration  of 
the  sacraments  to  be  had  and  used  in  his  majesty's  realm 
of  England  and  in  Wales ;  the  which,  by  the  aid  of  the 
Holy  Ghost,  with  one  uniform  agreement  is  of  them  con- 
cluded, set  forth  and  delivered  in  a  book,  entitled  '  The 
Book  of  Common  Prayer  and  Administration  of  the  Sa- 
craments and  other  Rites  and  Ceremonies  of  the  Church, 
after  the  use  of  the  Church  of  England:'  Wherefore  the 
lords  spiritual  and  temporal,  and  the  commons,  in  this 
present  parliament  assembled,  considering  as  well  the  most 
godly  travel  of  the  king's  highness  herein,  as  the  godly 

(6)  Gibs.  259. 
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2  &  3  Edw.  6,  prayers,  orders,  rites  and  ceremonies,  in  the 
c  l.  mentioned,  and  the  considerations  of  altering  that 

which  be  altered,  and  retaining  thoee  tilings  w^r 
received  in  the  said  book,  and  also  the  bononr  « 
and  great  quietness  which  by  the  grace  of  God  *»2 
upon  the  one  and  uniform  rite  and  order  in  snches 
prayer  and  rites  and  external  ceremonies  to  far 
throughout  England  and  Wales,  do  give  to  h»  V 
most  hearty  and  lowly  thanks  for  the  same,  and 
pray  that  it  may  be  enacted  by  his  majesty,  with  the 
of  uie  lords  and  commons  in  parliament  assembled,^ 
and  singular  ministers  in  any  cathedral  or  parklt 
or  other  place  within  this  realm,  shall  he  bounds* 
and  use  the  mattens,  evensong,  celebration  of  the  Ls1 
Supper,  commonly  called  the  mass,  and  adminteott* 
each  the  sacraments,  and  all  their  common  and« 
prayer,  in  such  order  and  form  as  is  m*mtinn*A  m  a 
same  book,  and  none  other,  or  otherwise." 
Regulations  of  And  by  the  same  act  divers  regulations  were 
this  act  enure  establish  the  said  book,  which  are  yet  in  force,  not  fa  2 
men^fjwsent  establishment  of  that  book,  but  for  the  establishment  d* 
Prayer  Book,    present  Book  of  Common  Prayer  enjoined  by  the  Aa 

Uniformity  of  14  Car.  2,  c.  4,  and  which  therefore  wi 
inserted  in  their  due  course.  For,  that  I  may  obsera 
once  for  all,  the  regulations  made  by  the  several  acts* 
uniformity  for  the  establishing  of  the  several  respect* 
liturgies,  are  all  brought  over  and  inforced  by  the  last* 
of  uniformity  for  the  establishing  of  the  present  Book « 
Common  Prayer,  by  this  clause  following,  viz.— 
14  Oar.  2,  c  4,  14  Car.  2,  c.  4,  s.  20,  "  The  several  good  laws  and  s» 
&  20-  tutes  of  this  realm  which  have  been  formerly  made,  and  fit 

now  in  force,  for  the  uniformity  of  prayer  and  adminktn- 
tion  of  the  sacraments,  shall  stand  in  full  force  and  streoctk 
to  all  intents  and  purposes  whatsoever,  for  the  estaWishiB{ 
and  confirming  of  the  said  book  hereinbefore  mentioned  to 
be  joined  and  annexed  to  this  act,  and  shall  be  applied, 
practised  and  put  in  ure  for  the  punishing  of  all  ofisooei 
contrary  to  the  said  laws,  with  relation  to  the  book  afore- 
said, and  no  other." 
8  &  4  Edw.  6,  And  by  3  &  4  Edw.  6,  c.  10,  s.  1,  "  All  books  caDed 
c- i&  antiphoners,  missals,  grailes,  processionals,  mannals,  k- 

Destrnction  of  gends,  pies,  portuasses,  primers  in  Latin  and  JBngliah, 
service  books,    couchers,  journals,  ordinals,  or  other  books  of  writings 

whatsoever,  heretofore  used  for  the  service  of  the  chura, 
written  or  printed  in  the  English  or  Latin  tongue,  other 
than  such  as  shall  be  set  forth  by  the  king's  majesty,  shall 
be  clearly  and  utterly  abolished,  extinguished  ana  forbidden 


LITURGY  AND  RITUAL.  943 

for  ever  to  be  used  or  kept  in  this  realm  or  elsewhere  in 
any  of  the  king'8  dominion*" 

Sect.  2.  "  And  if  any  person  or  persons,  bodies  politic  Which  are  to 
or  corporate,  that  shall  have  in  his  or  their  custody  any  the  J?  delivered  to 
books  or  writings  of  the  sorts  aforesaid,  and  do  not  before  fccjand  by 
the  last  day  of  June  then  next  ensuing  deliver  or  cause  them  to  the 
to  be  delivered  all  and  every  the  same  books  to  the  mayor,  k^P8*  &c- 
bailiff,  constable,  or  churchwardens  of  the  town  where  such 
books  then  shall  be  (to  be  by  them  delivered  over  openly 
within  three  months  next  following  after  the  said  delivery, 
to  the  archbishop,  bishop,  chancellor  or  commissary  of  the 
same  diocese,  to  the  intent  that  they  cause  them  imme- 
diately after  either  to  be  openly  burned,  or  otherwise  de- 
faced and  destroyed),  he  shall  for  every  such  book  or  books 
willingly  retained  in  hands  or  custody,  and  not  delivered 
as  aforesaid  after  the  said  last  day  of  June,  and  be  thereof 
lawfully  convict,  forfeit  to  the  king  for  the  first  offence  20*. , 
and  for  the  second  offence  4/.,  and  for  the  third  offence 
shall  suffer  imprisonment  at  the  king's  will." 

Sect.  3.  "  And  if  any  mayors,  bailiffs,  constables  or  Penalty  on 
others,  do  not,  within  three  months  after  receipt  of  the  I".tt7or8  *nd 
same  books,  deliver  or  cause  to  be  delivered  such  books  so  dolngtticir  re° 
by  them  received,  to  the  archbishop,  bishop,  chancellor,  or  spective  duties. 
commissaries  of  their  diocese ;  and  if  the  said  archbishop, 
bishop,  chancellor  or  commissaries,  do  not  within  forty 
days  after  the  receipt  of  such  books,  burn,  deface  and  de- 
stroy, or  cause  to  be  burned,  defaced  or  destroyed  the  same 
books  and  every  of  them,  they  and  every  of  them  so  offend- 
ing shall  forfeit  to  the  king,  being  thereof  lawfully  convict, 
40/.     The  one  half  of  all  which  forfeitures  shall  be  to  any 
of  the  king's  subjects  that  will  sue  for  the  same  in  any  of 
the  king's  courts  of  record." 

Sect.  4.  "  And  as  well  justices  of  assize  in  their  circuits,  Jurisdiction  of 
as  justices  of  the  peace  within  the  limits  of  their  commis-  justices. 
sion  in  the  general  sessions,  shall  have  power  to  inquire  of, 
hear  and  determine  the  same,  in  such  form  as  they  may  do 
in  other  such  like  cases." 

Sect.  6.  "  Provided,  that  any  person  may  use,  keep  and  Saving  for 
have  any  primers  in  the  English  or  Latin  tongue,  set  forth  P™1®"  of 
by  King  Henry  the  Eighth ;  so  that  the  sentences  of  in-     e 
vocation  or  prayer  to  saints  in  the  same  primers  be  blotted, 
or  clearly  put  out  of  the  same." 

Thus  stood  the  liturgy  until  the  fifth  year  of  King  Ed-  Act  of  Unifor- 
ward  the  Sixth.     In  which  year  some  alterations  were  made  ™Jy  °J,t*,e  a 
in  it,  which  consisted  in  adding  the  general  confession  and 
absolution;  and  the  communion  to  begin  with  the  Ten 
Commandments.     The  use  of  oil  in  confirmation  and  ex- 
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6  k  6  Ertw.  ■      treme  unction  were  left  out,  and  also  prayers  fa  snfc     | 

*  '■  nd  what  tended  to  a  belief  of  Christ 's  real  pns 

In  the  Eucharist,  an  error  which  it  will  be  seen  was orr 
in  the  next  Prayer  Book  of  Queen  Elizabeth.  Ak- 
litiirgv  -to  reformed  was  established  by  the  act  5  &f>E'> 
c.  1,  s.  5,  as  follows: — "  Because  there  hath  rises  a 
use  and  exercise  of  common  service  in  the  church  bot 
fore  set  forth,  divers  doubts  for  the  fashion  and  naaav 
the  ministration  of  the  same,  rather  by  the  curiositr  «' 
minister  and  mistake™,  than  of  any  other  worthy  aa* 
therefore,  as  well  for  the  more  plain  and  manifest  a* 
nation  thereof,  as  for  the  more  perfection  of  the  said  « 
of  common  service,  the  king,  with  the  assent  of  the  ui 
and  commons  in  parliament  assembled,  hath  caused? 
aforesaid  order  of  common  service,  intituled,  *  The  B» 
of  Common  Prayer,'  to  be  faithfully  and  godly  paw< 
explained  and  made  fully  perfect,  and  hath  annexed  a 
joined  it  so  explained  and  perfected  to  this  statute:  ate: 
also,  a  form  and  manner  of  making  and  consecraDie 
archbishops,  bishops,  priests  and  deacons,  to  be  die 
force,  authority  and  value,  as  the  same  like  aforesaid  bat 
entitled  the  Book  of  Common  Prayer  was  before ;  and  ie 
the  same  clauses  of  provisions  and  exceptions  .to  all  iM* 
and  purposes  as  by  the  act  of  the  2  &  3  Edw.  6,  c.  1,«* 
limited  and  expressed  for  the  uniformity  of  service  »a 
administration  of  the  sacraments  throughout  the  real* 
upon  such  several  pains  as  in  the  said  act  is  expressed  I 
And  the  said  former  act  to  stand  in  full  force  and  strenpj 
to  all  intents  and  constructions,  and  to  be  applied,  pw 
tised  and  put  in  ure,  to  and  for  the  establishing  of"  the  Boa 
of  Common  Prayer  now  explained  aud  hereunto  anneicd 
and  also  the  said  form  of  making  archbishops,  bishops, 
priests  and  deacons  hereunto  annexed,  as  it  was  for  tie 
former  book." 

Qneen  Mary.  This  liturgy  was  abolished  by  Queen  Mary,  who,  taring 

called  in  and  destroyed  the  aforesaid  erased  books  of  Kiu» 
Henry  the  Eighth,  required  all  parishes  to  furnish  them- 
selves with  new  complete  books,  and  enacted  that  the 
service  should  stand  as  it  was  most  commonly  used  in 
the  last  year  of  the  reign  of  the  said  King  Henry  the 
Eighth  (c). 
Interval  be-  And  for  a  month  and  more  after  Queen  Mary's  death, 

SdElteS«h  ('1C  aerT^<ie  continued  as  before,  nothing  being  forbiddai 
but  the  elevation;  but  on  the  27th  day  of  December 
following,  Queen  Elizabeth  set  forth  a  proclamation,  to 

<c)  Gibs.  259. 


:  LITURGY  AND  RITUAL.  945 

*ge  and  command  all  manner  of  her  subjects,  as  well 
le  that  be  called  to  the  ministry  of  the  church,  as  all 
*sr»,  that  they  do  forbear  to  preach  or  teach,  or  to  give 
deuce  to  any  manner  of  doctrine  or  preaching,  other 
ia  to  the  gospels  and  epistles,  commonly  called  the 
>pel  and  epistle  of  the  day,  and  to  the  Ten  Command- 
ite in  the  vulgar  tongue,  without  exposition  or  addition 
any  manner  of  sense  or  meaning  to  be  applied  or  added; 
rto  use  any  other  manner  of  public  prayer,  rite  or  cere- 
ryoy  in  the  church,  but  that  which  is  already  used,  and 
.-  law  received,  or  the  common  Litany  used  at  this 
,esent  in  her  majesty's  own  chapel,  and  the  Lord's 
.ray er  and  the  Creed  m  English ;  until  consultation  may 
3  had  by  parliament,  by  her  majesty  and  her  three  estates 
x  this  realm,  for  the  better  conciliation  and  accord  of  such 
auses,  as  at  this  present  are  moved  in  matters  and  cere- 
aonies  of  religion  (d). 


of  the  lords  and  commons  in  this  present  parliament 

assembled,  that  all  ministers  in  any  cathedral  or  parish 

church,  or  other  place,  shall  be  bounden  to  say  and  use 

!  the  mattens,  evensong,  celebration  of  the  Lord  s  Supper, 

and  administration  of  each  of  the  sacraments,  and  all  the 

common  and  open  prayer,  in  such  order  and  form  as  is 

j  mentioned  in  the  took  authorized  by  parliament  in  the 

5  &  6  Edw.  6,  with  one  alteration  or  addition  of  certain 

1  lessons  to  be  used  on  every  Sunday  in  the  year,  and 

*    the  form  of  the  Litany  altered  and  corrected,  and  two 

sentences  only  added  in  the  delivery  of  the  sacrament  to 

the  communicants,  and  none  other  or  otherwise."     And 

there  was  a  proviso,  "  that  such  ornaments  of  the  church, 

and  of  the  ministers  thereof,  shall  be  retained  and  used,  as 

was  in  this  Church  of  England  by  authority  of  parliament, 

in  the  second  year  of  the,  reign  of  King  Edward  the  Sixth, 

until  other  order  shall  be  taken  therein  by  the  authority  of 

the  queen's  majesty,  with  the  advice  of  her  commissioners 

appointed  and  authorized  under  the  great  seal  of  England 

for  causes  ecclesiastical,  or  of  the  metropolitan  of  this 

realm"  (e). 

Of  the  Lords  and  Commons.] — It  was  not  said  lords 
spiritual,  in  this,  or  either  of  the  former  acts ;  because  all 
tne  bishops  present  dissented  (/). 

(d)  Gibs.  267,  268.  Ornaments  of  the  Ministers  and 

(e)  Sue  Sections  3  &  4  on  the      Church. 

(/)  Gibs.  268. 


946  THE  CHUBCH  OS  HER  RELATION  TO  HEK 


Act  of  Unite*-       The  Form  of  the  Litany  altered 
mity  of  1  Eli*,  the  omission  of  the  clause,j>*»  the  tyrammy  of  the 
c  of  Rome  and  all  his  detestable  enormities;  vriuckmt 

in  the  second  and  in  the  fifth  of  Edward  the  bodh  j. 

Two  Sentences  only  added  in  the  deHoery  of  the 
menU.] — Of  the  two  forms  now  used  at  the  defer 
the  bread  and  wine,  the  first  part  of  each  (to  mt 
life  inclusive)  was  in  the  book  of  the  second  Tear  tf 
Edward  the  Sixth,  but  not  the  second  part ;  bm  a 
book  of  the  fifth  year,  was  the  second  part  witfcaa 
first :  and  the  alteration  made  by  virtue  of  this  ad 
the  inserting  of  both  as  they  now  stand  (A). 

Order  shall   be  taken   by   authority    of  At 

Majesty ,  with  the  advice  of  her  Commissioners.'—^ 

years  afterwards,  by  virtue  of  this  clause,  the  qoeeesi 

ner  commission  to  the  archbishop,  and  three  otfceA* 

peruse  the  order  of  the  lessons  throughout  the  whole** 

and  to  cause  some  new  calendars  to  be  imprinted;  *s* 

were  finished  and  sent  to  the  several  bishops  to  see  Off 

observed  in  their  dioceses  in  the  month  of  Fefarar 

1560  (t ). 

Canons  of  1603      Canon  36,  of  1603,  required  the  subscription  oft 

BooTo^Cam-   m^n^8ters  to  an  article  expressive  of  assent  to  the  Book* 

mon  Prayer.  "   Common  Prayer.    This  Canon  and  the  amended  CaM'j 

1865  have  been  already  mentioned  (J).  i 

And  by  Canon  56  of  1603,  "  Every  minister,  besr| 
possessed  of  a  benefice  that  hath  cure  and  charge  of  sofe 
although  he  chiefly  attend  to  preaching,  and  hath  a  case 
under  him  to  execute  the  other  duties  which  are  to !» 
performed  for  him  in  the  church,  and  likewise  every  ofc 
stipendiary  preacher  that  readeth  any  lecture,  or  esfr 
chizeth,  or  preacheth  in  any  church  or  chapel,  shaD  t*» 
at  the  least  every  year  read  himself  the  divine  service  vp* 
two  several  Sundays,  publicly  and  at  the  usual  times,  w 
in  the  forenoon  and  afternoon,  in  the  church  which  he* 
possesseth,  or  where  he  readeth,  oatechizeth,  or  preached 
as  is  aforesaid,  and  shall  likewise  as  often  in  every  jar 
administer  the  sacraments  of  baptism  (if  there  be  any  to  be 
baptized),  and  of  the  Lord's  Supper,  in  such  manner  $d 
form,  and  with  the  observation  of  all  such  rites  and  cere- 
monies as  are  prescribed  by  the  Book  of  Common  Pram 
in  that  behalf:  which  if  he  do  not  accordingly  perform, 
then  shall  he  that  is  possessed  of  a  benefice  (as  before)  be 
suspended ;  and  he  that  is  but  a  reader,  preacher  or  cate- 
chizer  be  removed  from  his  place  by  the  bishop  of  the 

(g)  Gibe.  268.        (h)  Ibid.        (0  Ibid.         (J)  P.  463,  Apm. 
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diocese;  until  he  or  they  shall  submit  themselves  to  per- 
form all  the  said  duties  in  such  manner  and  Bort  as  before 
•is  prescribed." 

After  the  passing  of  these  canons,  King  James  I.,  in  the  King  James's 
first  year  of  his  reign,  on  the  assumption— which  is  very  proyifions  and 

auestionable  in  point  of  law — that  he  was  empowered  by  ons" 
be  aforesaid  proviso  in  1  Eliz.  c  2,  upon  the  conference 
holden  before  the  king  himself  at  Hampton  Court,  gave 
directions  to  the  archbishop,  and  other  high  commissioners, 
to  review  the  Common  Prayer  Book;  and  they  did  make 
several  material  alterations  and  enlargements  of  it,  as  in 
the  office  of  private  baptism,  and  in  several  rubrics  and 
other  passages,  and  added  five  or  six  new  prayers  and 
thanksgivings,  and  all  that  part  of  the  catechism  which 
contains  the  doctrine  of  the  sacraments.  And  yet,  it  has 
been  observed,  the  powers  specified  in  that  proviso,  seem 
not  to  extend  to  the  queen's  heirs  and  successors,  but  to 
be  only  lodged  personally  in  the  queen ;  yet  the  Book  of 
Common  Prayer  so  altered  stood  in  force  from  the  first 
year  of  King  James,  to  the  fourteenth  of  Charles  the 
Second  (A}. 

And  it  is  to  be  observed,  Dr.  Burn  says,  that  the  liturgy 
of  14  Car.  2,  c.  4,  is  not  the  same  with  that  which  the 
aforesaid  canons  do  refer  to;  so  that  so  far  forth  the  said 
canons  as  to  this  matter  are  not  now  in  force  (I). 

In  the  preface  to  the  Book  of  Common  Prayer,  con-  Preface  to 
cerning  the  service  of  the  church  (which  was  also  nearly  ^ookot  Com- 
the  same  in  the  second  and  in  tne  fifth  of  Edward  the  mon  Frftyer# 
Sixth): — "  There  was  never  anything  by  the  wit  of  man 
.  so  well  devised,  or  so  sure  established,  which  in  continuance 
of  time  hath  not  been  corrupted ;  as  among  other  things,  it 
may  plainly  appear  by  the  common  prayers  in  the  church, 
commonly  called  divine  service.     The  first  original  and 

S'ound  whereof,  if  a  man  would  search  out  by  the  ancient 
thers,  he  shall  find  that  the  same  was  not  ordained  but 
of  a  good  purpose,  and  for  a  great  advancement  of  godli- 
ness. For  they  so  ordered  the  matter,  that  all  the  whole 
Bible  (or  the  greatest  part  thereof)  should  be  read  over 
once  every  year;  intending  thereby  that  the  clergy,  and 
especially  such  as  were  ministers  in  the  congregation, 
should  by  often  reading  and  meditation  in  God's  word,  be 
stirred  up  to  godliness  themselves,  and  be  more  able  to 
exhort  others  by  wholesome  doctrine,  and  to  confute  them 
that  were  adversaries  to  the  truth ;  and  further,  that  the 


i 


k)  Wats.  c.  31.  the  decision  of  the  Privy  Council 

I)  Bed    vide  supra.)  p.  920,      in  the  case  of  Mr.  Purcha*. 
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fathers,  and  a  great  deal  more  profitable  and  commodious, 
than  that  which  of  late  was  used.  It  is  more  profitable, 
because  here*  are  left  out  many  things,  whereof  some  are 
untrue,  some  uncertain,  some  vain  and  superstitious,  and 
nothing  is  ordained  to  be  read  but  the  very  pure  word  of 
God,  the  Holy  Scriptures,  or  that  which  is  agreeable  to 
the  same ;  and  that  in  such  a  language  and  order,  as  is 
most  easy  and  plain  for  the  understanding  both  of  the 
readers  and  hearers.  It  is  also  more  commodious,  both 
for  the  shortness  thereof,  and  for  the  plainness  of  the  order, 
and  for  that  the  rules  be  few  and  easy. 

"  And  forasmuch  as  nothing  can  be  so  plainly  set  forth, 
but  doubts  may  arise  in  the  use  and  practice  of  the  same ; 
to  appease  all  such  diversity  (if  any  arise)  and  for  the 
resolution  of  all  doubts,  concerning  the  manner  how  to 
understand,  do  and  execute  the  things  contained  in  this 
book;  the  parties  that  so  doubt,  or  diversely  take  any 
thing,  shall  alway  resort  to  the  bishop  of  the  diocese,  who 
by  his  discretion  shall  take  order  for  the  quieting  and 
appeasing  of  the  same ;  so  that  the  same  order  be  not 
contrary  to  any  thing  contained  in  this  book.  And  if  the 
bishop  of  the  diocese  be  in  doubt,  he  may  send  for  the 
resolution  thereof  to  the  archbishop. 

"  And  although  it  be  appointed,  that  all  things  shall  be 
read  and  sung  in  the  church  in  the  English  tongue,  to  the 
end  that  the  congregation  may  be  thereby  edified ;  yet  it 
is  not  meant,  but  that  when  men  say  morning  and  evening 
prayers  privately,  they  may  say  the  same  in  any  language 
that  they  themselves  do  understand." 

Stories  and  Legends.]—  That  is,  concerning  the  lives  of 
the  saints ;  of  whom  there  being  such  a  number  in  the 
Church  of  Borne,  few  days  are  free  from  the  stories  and 
legends  they  relate  of  them  (m). 

Respond.] — A  short  anthem  sung,  after  reading  three 
or  four  verses  of  a  chapter ;  after  which  the  chapter  pro- 
ceeds (n). 

Commemorations.']  —The  service  of  a  lesser  holiday  fall- 
ing in  with  a  greater  Co). 

Synodals.] — Constitutions  made  in  provincial  or  dio- 
cesan synods,  and  published  in  the  parish  churches  (p). 

Nocturn.]  — So  called  from  the  ancient  Christians  rising 
in  the  night  to  perform  them  (q). 

Pie.] — A  table  to  find  out  the  service  belonging  to  each 


(m) 
00 

00 


(m)  Gibs.  263.  (p)  Tbid. 

Ibid.  (?)  Ibid. 
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Article  24. 


Praversin 


As  to  the 
Welsh  lan- 
guage. 


5  Elia.  c.  28. 


day ;  which  becomes  very  difficult,  by  the  ooine&e 
many  offices  on  the  same  day  (r  ). 

Inoitatories.']— Some  text  of  Scripture,  aiapi 
chosen  for  the  occasion  of  the  day*  «nd  vsed  Us 
Venite;  which  also  itself  is  caUed  the  umtafextfsk 

In  the  English  Tonoue.] — By  Art.  24,  "  It  i  i 
plainly  repugnant  to  the  word  of  God,  and  the  a 
the  primitive  church,  to  hare  public  prayer  in  the 
or  to  minister  the  sacraments,  in  a  tongue  not 
of  the  people," 

And  by  2  &  3  Edw.  6,  c.  I,  &  6,  it  is  pronW, 

Hebrew  Letin  **  ^^  ** lawfal  to  *°7  man  d]tat  undersfcandethlkW 
or  other  Latin  and  Hebrew  tongue,  or  other  strange  tanpM 

tongue.  and  have  the  prayers  of  mattens  and  evensong  in  k* 

any  such  other  tongue,  saying  the  same  privaidj,*31 
do  understand." 

"  And  for  the  encouragement  of  learning  in  ^  J?f* 
in  the  universities  of  Cambridge  and  Oxford;  &j~ 
lawful  to  use  and  exercise  in  their  common  »? 
prayer  in  their  chapels  (being  no  pariah  churches}^ 
places  of  prayer,  the  mattens,  evensong,  litany,  «*  J 
other  prayers  (the  holy  communion  commonly  cw* 
mass  excepted)  prescribed  in  the  said  book,  m  &* 
Latin  or  Hebrew."  ^s 

And  by  14  Car.  2,  c.  4,  s.  14,  it  is  provided,  ***| 
shall  be  lawful  to  use  the  morning  and  ^f^jMf/g 
and  all  other  prayers  and  service  prescribed  in  sm  ,  ^| 
said  book,  in  the  chapels  or  other  public  Pl**V*.  9 
respective  colleges  and  halls  in  both  the  UJUX!TS,^| 
the  colleges  of  Westminster,  Winchester  and  B*  ^ 
in  the  convocations  of  the  clergy  of  either  proTin*? 

And  by  sect.  23, « the  bishops  of  Hereford,  St-B^g 
Asaph,  Bangor  and  Llandaff,  and  their  SUiCCea?%i£ 
take  order  that  the  said  book  be  translated  into  ^^ 
or  Welsh  tongue,  to  be  used  in  Wales  where  ^Lju 
tongue  is  commonly  used ;  and  at  the  same  time  *  rJJS 
book  shall  be  had  there  likewise,  that  such  as  UB?*?7 
the  same  may  have  recourse  thereunto,  Bud  ^f*^ 
not  understand  the  same  may  by  conferring  ^^JS 
together,  the  sooner  attain  to  the  knowledge  of  theMr^ 

And  by  5  Eliz.  c.  28,  "  The  bishops  are  in  1*^ JjJ 
required  to  cause  the  Old  and  New  Testament  to  ^ 


(r)  Gibs.  263;  vide  supra,  p.  893. 
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lated  into  Welsh,  and  to  have  one  English  and  one  Welsh 
copy  in  every  such  respective  place." 

See  26  &  27  Vict.  c.  82,  as  to  chapels  for  English  ser- 
vices in  Wales,  post 

By  14  Car.  2,  c.  4,  s.  1  (which  is  the  last  Act  of  TJni-  Act  of  Uni- 
formity), it  is  enacted  as  follows:  "  Whereas  by  the  neglect  tTSl^'o 
of  ministers  in  using  the  order  of  Common  Prayer,  during  '  ' 

the  time  of  the  late  troubles,  great  mischiefs  and  incon- 
veniences have  arisen ;  for  the  prevention  thereof  in  time 
to  come,  and  for  settling  the  peace  of  the  church,  the  king 
(according  to  his  declaration  of  the  five  and  twentieth,  of 
October,  1660V  granted  his  commission  under  the  great 
seal,  to  several  bishops  and  other  divines,  to  review  the 
Book  of  Common  Prayer,  and  to  prepare  such  alterations 
and  additions  as  they  thought  fit  to  offer :  And  afterwards 
the  convocations  of  both  the  provinces  being  by  his  majesty 
called  and  assembled,  his  majesty  hath  been  pleased  to 
authorize  and  require  the  presidents  of  the  said  convoca- 
tions, and  other  the  bishops  and  clergy  of  the  same,  to 
review  the  said  Book  of  Common  Prayer,  and  the  Book 
of  the  Form  and  Manner  of  the  making  and  consecrating 
of  Bishops,  Priests  and  Deacons;  and  that  after  mature 
consideration,  they  should  make  such  additions  and  altera- 
tions in  the  said  books  respectively,  as  to  them  should  seem 
meet  and  convenient,  and  should  exhibit  and  present  the 
same  to  his  majesty  in  writing,  for  his  further  allowance  or 
confirmation :  since  which  time,  they  the  said  presidents, 
bishops  and  clergy  of  both  provinces  have  accordingly  re- 
viewed the  said  books,  and  have  made  some  alterations  to 
the  same  which  they  think  fit  to  be  inserted,  and  some 
additional  prayers  to  the  said  Book  of  Common  Prayer  to 
be  used  upon  proper  and  emergent  occasions;  and  have 
exhibited  and  presented  the  same  unto  his  majesty  in 
writing  in  one  book,  intitled,  *  The  Book  of  Common 
Prayer  and  Administration  of  the  Sacraments,  and  other 
Kites  and  Ceremonies  of  the  Church,  according  to  the  use 
of  the  Church  of  England ;  together  with  the  Psalter  or 
Psalms  of  David,  appointed  as  they  are  to  be  sung  or  said 
in  Churches ;  and  the  Form  and  Manner  of  making,  or- 
daining and  consecrating  of  Bishops,  Priests  and  Deacons:9 
All  which  his  majesty  having  duly  considered,  hath  fully 
approved  and  allowed  the  same,  and  recommended  to  this 
present  parliament,  that  the  said  Books  of  Common  Prayer 
and  of  the  Form  of  Ordination  and  Consecration  of 
Bishops,  Priests  and  Deacons,  with  the  alterations  and 
additions  which  have  been  so  made  and  presented  to  his 
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14  Car.  2,c.  4.   majesty  by  the  said  convocations,  be  the  book  whk* 

be  appointed  to  be  used  by  all  that  officiate  in  all 
and  collegiate  churches  and  chapels,  and  in  all 
colleges  and  halls  in  both  the  universities  and  the 
of  Eton  and  Winchester,  and  in  all  parish  churefc 
chapels  throughout  the  kingdom,  and  by  all  that  sal 
consecrate  bishops,  priests  or  deacons,  in  any  of  A* 
places,  under  such  sanctions  and  penalties  as  the  hsse 
parliament  shall  think  fit." 

"  Now  in  regard  that  nothing  conduoeth  more  te 
settling  of  the  peace  of  the  nation,  npr  to  the  boosr 
our  religion  and  the  propagation  thereof,  than  an  ubf 
agreement  in  the  public  worship  of  God  ;  and  to  the  i 
that  every  person  within  this  realm  may  certainly  kao*  * 
rule  to  which  he  is  to  conform,  in  public  worship  and* 
ministration  of  sacraments  and  other  rites  and  cereafc* 
of  the  Church  of  England,  and  the  manner  how  ui  •* 
whom  bishops,  priests  and  deacons,  are  and  ought  £ » 
made,  ordained  and  consecrated;  be  it  enacted  bri 
king's  most  excellent  majesty,  by  the  advice  and  coaa* 
of  the  lords  spiritual  and  temporal,  and  of  the  common* 
this  present  parliament  assembled,  that  all  and  siog^ 
ministers  in  any  cathedral,  collegiate  or  parish  church,  * 
chapel,  or  other  place  of  public  worship,  shall  be  bounds 
say  and  use  the  morning  prayer,  evening  prayer,  cekfa- 
tion  and  administration  of  both  the  sacraments,  and  i 
other  the  public  and  common  prayer,  in  such  order  aai 
form  as  is  mentioned  in  the  said  book,  intitled  as  afcfr 
said,  and  annexed  and  joined  to  this  present  act ;  and  tb» 
the  morning  and  evening  prayers  therein  contained  sbl 
upon  every  Lord's  day,  and  upon  all  other  days  id 
occasions,  and  at  the  times  therein  appointed,  be'opoK 
and  solemnly  read  by  all  and  every  minister  or  curate,  ■ 
every  church,  chapel  or  other  place  of  public  worship,  * 
aforesaid." 
Savoy  con-  Granted  his   Commission    under   the  Great   SeaL]— 

ference.  Which  bore  date  March  25th,  1661,  and  was  directed  to 

twelve  bishops  and  twelve  presbyterian  divines ;  with  nine 
assistants  on  each  side,  to  supply  the  places  of  the  princi- 
pals, when  they  should  be  occasionally  absent  In  rirtae 
of  which  commission  the  commissioners  met  frequently  at 
the  Savoy,  and  disputations  were  held,  but  nothing  con- 
cluded (f). 

In  such  Order  and  Form  as  is  mentioned  in  the  seU 
Book.'] — Provided,  that  in  all  those  prayers,  litanies,  ind 

(0  Gibs.  275. 
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collects,  which  do  any  way  relate  to  the  king,  queen,  or 
royal  progeny,  the  names  be  altered  and  changed  from 
time  to  time,  and  fitted  to  the  present  occasion,  according 
to  the  direction  of  lawful  authority  (ti).  That  is,  (accord- 
ing to  practice,)  of  the  king  or  queen  in  council  ( x). 

It  was  enacted  by  1  Ehz.  c.  2,  s.  19,  that  the  Book  of  Books  of  Com- 
Common  Prayer  shall  be  provided  at  the  charges  of  the  ?°?  Pray?J  , 
parishioners  of  every  parish  and  cathedral  church.  i  ei       2 

This  was  intended  of  the  Book  of  Common  Prayer,  as 
then  established  by  that  act  (y). 

By  Canon  80,  of  1603,  the  churchwardens  or  questmen 
of  every  church  and  chapel  shall, '  at  the  charge  of  the 
parish,  provide  the  Book  of  Common  Prayer,  lately  ex- 
plained in  some  few  points  by  his  majesty's  authority, 
according  to  the  laws  and  his  highness  prerogative  in 
that  behalf;  and  that  with  all  convenient  speed,  but  at 
the  furthest  within  two  months  after  the  publishing  of 
these  our  constitutions. 

And  this  was  intended  of  the  same  Book  of  Common 
Prayer  as  altered  in  the  conference  at  Hampton  Court  as 
aforesaid. 

Finally,  by  14  Car.  2,  c.  4,  s.  22,  a  true  printed  copy  14  Car.  2,  c.  4. 
of  the  (present)  Book  of  Common  Prayer,  shall  at  the 
costs  and  charges  of  the  parishioners  of  every  parish  church 
and  chapelry ,  cathedral  church,  college  and  hall,  be  provided 
before  the  feast  of  St.  Bartholomew,  1662 ;  on  pain  of  3/.  a 
month,  for  so  long  time  as  they  shall  be  unprovided  thereof. 

Sect.  24.  "  And  the  respective  deans  and  chapters  of 
every  cathedral  or  collegiate  church  were  required,  at 
their  proper  costs  and  charges,  before  December  25, 1662, 
to  obtain  under  the  great  seal  of  England,  a  true  and 
perfect  printed  copy  of  this  act,  and  of  the  said  book 
annexed  hereunto,  to  be  by  the  said  deans  and  chapters 
and  their  successors  kept  and  preserved  in  safety  for  ever, 
and  to  be  also  produced  and  showed  forth  in  any  court  of 
record  as  often  as  they  shall  be  thereunto  lawfully  required ; 
and  also  there  shall  be  delivered  true  and  perfect  copies  of 
this  act  and  of  the  same  book  into  the  respective  courts  at 
Westminster,  and  into  the  Tower  of  London,  to  be  kept 
and  preserved  for  ever  among  the  records  of  the  said 
courts,  and  the  records  of  the  Tower,  to  be  also  produced 
and  showed  forth  in  any  court  as  need  shall  require ;  which 
said  books  so  to  be  exemplified  under  the  great  seal  of 


8 


fu)  14  Car.  2,  c.  4,  s.  21.  v.  King1 8  Proctor,   there  cited, 

(x)  Gibs.-  280;    Newberry  v.      1  Consist.  424. 
Goodwin,  1  Phill.  282;  and  Stone  (y)  This  seems  to  be  now  re- 

pealed. 
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14  Car.  2,  c.4.    England,  shall  be  examined  by  such  persons  as  the  king 

shall  appoint  under  the  great  seal  of  England  for  thtf 
purpose,  and  shall  be  compared  with  the  original  book 
Hereunto  annexed,  and  they  shall  have  power  to  caned 
and  amend  in  writing  any  error  committed  by  the  printer 
in  printing  of  the  same  book,  and  shall  certify  in  writiag 
under  their  hands  and  seals,  or  the  hands  and  seals  of  any 
three  of  them,  at  the  end  of  the  same  book,  that  they  ha*e 
examined  and  compared  the  same  book,  and  find  it  to  be 
a  true  and  perfect  copy;  which  said  books  so  exemplified 
under  the  great  seal,  shall  be  deemed  to  be  good  and 
available  in  the  law  to  all  intents  and  purposes,  and  stall 
be  accounted  as  good  records  as  this  book  itself  hereunto 
annexed"  (2  )• 
Other  pro-  For  the  provisions  relating  to  the  public  reading  of  the 

Tisiona.  Book  of  Common  Prayer  and  declaration  of  assent  thereto 

by  all  beneficed  ministers  and  by  lecturers,  see  above  («). 
The  8th  section  of  14  Car.  2,  c.  4,  related  to  the  solemn 
league  (J). 

The  9th  section  enacted  that  no  incumbent  who  shall 
not  be  in  episcopal  orders  before  Bartholomew  tide  shall 
be  capable  of  holding  benefices  (c). 
None  bat  The  10th  enacts,   "  That  no  person  whatsoever  shall 

EI?68?  to  jL°ld  thenceforth  be  capable  to  be  admitted  to  any  parsonage, 
ne  ce8'  c*  vicarage,  benefice  or  other  ecclesiastical  promotion  or 
dignity  whatsoever,  nor  shall  presume  to  consecrate  and 
administer  the  holy  sacrament  of  the  Lord's  Supper, 
before  such  time  as  he  shall  be  ordained  priest  according 
to  the  form  and  manner  in  and  by  the  said  book  pre- 
scribed, unless  he  have  formerly  been  made  priest  by 
episcopal  ordination;  upon  pain  to  forfeit  for  every 
offence  the  sum  of  one  hundred  pounds;  one  moiety 
thereof  to  the  king's  majesty ;  the  other  moiety  thereof  to 
be  equally  divided  between  the  poor  of  the  parish  where 
the  offence  shall  be  committed ;  and  such  person  or  per- 
sons as  shall  sue  for  the  same  by  action  of  debt,  bill, 
plaint  or  information,  in  any  of  his  majesty's  courts  of 
record,  wherein  no  essoin,  protection  or  wager  of  law  shall 
be  allowed,  and  to  be  disabled  from  taking  or  being  ad- 
mitted into  the  order  of  priest,  by  the  space  of  one  whole 
year  then  next  following." 
Foreign  Sect.  11.  "  Provided,  that  the  penalties  in  this  act  shall 

reformed  not  extend  to  the  foreigners  or  aliens  of  the  foreign  re- 

chnrches.  °  ° 

(0)  See   the   Report   of   the  (a)  Page  468. 

Ritual  Commission  on  the  dis-  \b)  Now  repealed, 

covery  of  the   sealed  book  at  (c)  Repealed. 
Westminster. 
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formed  churches,  allowed  by  the  king,  his  heirs  and  suc- 
cessors in  England." 

Sect  13.  "  And  no  form  or  order  of  common  prayers,  As  to  West- 
administration  of  sacraments,  rites  or  ceremonies,  shall  be  "?*»•*»»  Win- 
openly  used  in  any  church,  chapel  or  other  public  place  of  jjtonCollegea. 
or  in  any  college  or  hall  in  either  of  the  universities,  or  of 
the  colleges  of  Westminster,  Winchester  or  Eton,  other 
than  what  is  prescribed  by  the  said  book;  and  every 
governor  or  head  of  any  of  the  said  colleges  or  halls  shall, 
within  one  month  next  after  his  election  or  collation  and 
admission  into  the  same  government  or  headship,  openly 
and  publicly  in  the  church,  chapel  or  other  public  place 
of  the  same  college  or  hall,  and  in  the  presence  of  the 
fellows  and  scholars  of  the  same  or  the  greater  part  of 
them  then  resident,  subscribe  unto  the  said  book,  and 
declare  his  unfeigned  assent  and  consent  thereunto,  and  to 
the  use  of  all  the  prayers,  rites  and  ceremonies,  forms  and 
orders  therein  prescribed  and  contained,  according  to  the 
form  aforesaid :  and  all  such  governors  or  heads  of  the  said 
colleges  and  halls  as  shall  be  in  holy  orders,  shall  once  at 
least  in  every  quarter  of  the  year  (not  having  a  lawful  im- 
pediment) openly  and  publicly  read  the  morning  prayer 
and  service  in  and  by  the  said  book  appointed  to  be  read 
in  the  church,  chapel  or  other  public  place  of  the  same 
college  or  hall ;  on  pain  to  lose  and  be  suspended  from  all 
the  benefits  and  profits  belonging  to  the  same  government 
or  headship,  by  the  space  of  six  months,  by  the  visitor  or 
visitors  of  the  same  college  or  hall ;  and  if  such  governor 
or  head  so  suspended  for  not  subscribing  to  the  said  book, 
or  for  not  reading  of  the  morning  prayer  and  service  as 
aforesaid,  shall  not  at  or  before  the  end  of  six  months  next 
after  such  suspension  subscribe  unto  the  said  book  and 
declare  his  consent  thereto  as  aforesaid,  or  read  the  morn* 
ing  prayer  and  service  as  aforesaid,  then  such  government 
or  headship  shall  be  ipso  facto  void." 

By  34  &  35  Vict.  c.  26,  s.  8,  this  section  is  repealed,  "  ex- 
cept so  far  as  it  relates  to  the  colleges  of  Westminster, 
Winchester  and  Eton,  or  any  governor  or  head  thereof." 

As  to  the  penalties,  both  by  canon  and  statute,  for  dis- 
obedience to  the  Statutes  of  Uniformity : 

By  Can.  4  of  1603,  "  Whosoever  shall  affirm  that  the  Penalties  in 
form  of  God's  worship  in  the  Church  of  England,  esta-  canons  as  to 
blished  by  law,  and  contained  in  the  Book  of  Common  no^uringtfie* 
Prayer  and  Administration  of  Sacraments,  is  a  corrupt,  Book  of  Com- 
9uperstitious  or  unlawful  worship  of  God,  or  containeth  mon  Prayer, 
anything  in  it  that  is  repugnant  to  the  Scriptures,  let  him 

3Q2 
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Canon  4. 


Canon  38. 


Canon  93. 


Penalties  on 
ministers  by 
14  Car.  2,  c.  4. 


By  2  &3Edw. 
6,  c.  1,  s.  2,  and 
1  Eliz.  c.  2,  s.  2. 
Derogation  or 
depraving 
Prayer  Book. 


be  excommunicated  ipso  facto*  and  not  restored  k 
the  bishop  of  the  place,  or  archbishop,  after  hfen 
and  public  revocation  of  such  his  wicked  errors." 

By  Can.  38,  "  If  any  minister  after  he  hath  satec** 
to  the  Book  of  Common  Prayer  shall  omit  to  usetfefe 
of  prayer,  or  any  of  the  orders  or  ceremonies  presort*' 
the  Communion  Book,  let  him  be  suspended ;  and  if  fi? 
a  month  he  do  not  reform  and  submit  himself,  kt  ^ 
excommunicated ;  and  then  if  he  shall  not  submit  fe- 
within  the  space  of  another  month,  let  him  be  iq& 
from  the  ministry." 

And  by  Can.  98,  "  After  any  judge  ecclesiastical  is 

!)ronounced  judicially  against  contemners  of  ceraa^ 
or  not  observing  the  rites  and  orders  of  the  Cnon4 
England,  or  for  contempt  of  public  prayer,  no  jai&* 
guem  shall  allow  of  his  appeal,  unless  the  party  app* 
do  first  personally  promise  and  avow,  that  he  will  ffitk^' 
keep  and  observe  all  the  rites  and  ceremonies  of  the  t^ 
of  England,  as  also  the  prescript  form  of  common  pi*!* 
and  do  likewise  subscribe  to  the  same.'* 

By  14  Car.  2,  c.  4,  s.  5,  "  In  all  places  where  thep«F 
incumbent  of  any  parsonage  or  vicarage  or  benefice  «p 
cure  doth  reside  on  his  living,  and  keep  a  curate,  the* 
cumbent  himself  in  person  (not  having  some  lawful  ub]£ 
diment  to  be  allowed  by  the  ordinary  of  the  place)  &f 
once,  at  the  least,  in  every  month  openly  and  pan*., 
read  the  common  prayers  and  service  in  and  by  the  a* 
book  prescribed,  and  (if  there  be  occasion)  administer  ea» 
of  the  sacraments  and  other  rites  of  the  church,  injj 
parish  church  or  chapel  belonging  to  the  sHwef  in*** 
order,  manner  and  form  as  in  and  by  the  said  book  is  y 
pointed,  on  pain  of  51.  to  the  use  of  the  poor  °^  *'e^J 
for  every  offence,  upon  conviction  by  confession,  or  oat*® 
two  witnesses,  before  two  justices  of  the  peace ;  *w  * 
default  of  payment  within  ten  days,  to  be  levied  by  Ast** 
and  sale  by  warrant  of  the  said  justices,  by  the  chuicn- 
wardens  or  overseers  of  the  poor  of  the  said  parish"^  . 
By  2  &  3  Edw.  6,  c.  1,  s.  2,  and  1  Eliz.  c.  2,*-2>* 
is  enacted  as  follows:    "If  any  parson,  vicar,  or  otbff 
whatsoever  minister,   that  ought  or  should  sing  or  **! 
common  prayer  mentioned  in  the  said  book,  or  mnnsk* 
the  sacraments,  refuse  to  use  the  said  common  {K*f?* 
or  to  minister  the  sacraments  in  such  cathedral  or  f&^ 
church,  or  other  places  as  he   should  use  to  nnp1^ 
the  same,  in  such  order  and  form  as  they  be  mention6" 


(d)  Newberry  v.  Godwin,  1  Phill.  282. 


1  LITURGY  AND  RITUAL.  957 

ji  set  forth  in  the  said  book :  or  shall  wilfully  or  obsti- 
jtely,  standing  in  the  same,  use  any  other  rite,  ceremony, 
pier,  form,  or  manner  of  celebrating  the  Lord's  Supper, 
^enly  or  privily,  or  mattens,  evensong,  administration  of 
je  sacraments,  or  other  open  prayer  than  is  mentioned 
jid  set  forth  in  the  said  book ;  or  shall  preach,  declare  or 
jieak  anything  in  the  derogation  or  depraving  of  the  said 
jx>k,  or  anything  therein  contained,  or  of  any  part  thereof; 
rid  shall  be  thereof  lawfully  convicted  according  to  the 
>ws  of  this  realm,  by  verdict  of  twelve  men,  or  by  his 
fcwn  confession,  or  by  the  notorious  evidence  of  the  fact, 
ie  shall  forfeit  to  the  king  (if  the  prosecution  is  on  the 
Statute  of  the  2  &  3  Edw.  6)  for  his  first  offence  the  profit 
Sf  such  one  of  his  spiritual  benefices  or  promotions  as  it 
"$hall  please  the  king  to  appoint,  coming  or  arising  in  one 
Vhole  year  after  his  conviction,  and  also  be  imprisoned  for 
'six  months ;  and  for  his  second  offence  be  imprisoned  for 
"a  year,  and  be  deprived  ipso  facto  of  all  his  spiritual  pro*- 
1  motions,  and  the  patron  shall  present  to  the  same  as  if  he 
":  were  dead ;  and  for  the  third  offence  shall  be  imprisoned 
during  life ;  and  if  he  shall  not  have  any^  spiritual  promo- 

*  tion,  he  shall  for  the  first  offence  suffer  imprisonment  six 
'  months,  and  for  the  second  offence  imprisonment  during 

•  life."  And  if  the  prosecution  is  dh  the  statute  of  the 
'  1  Eliz.  c.  2,  s.  31,  then  he  shall  "  forfeit  to  the  king  for 
1  the  first  offence  the  profit  of  all  his  spiritual  promotions 
1  for  one  year,  and  be  imprisoned  for  six  months ;  for  the 
'  second  offence  shall  be  imprisoned  for  a  year,  and  deprived 
1  ipso  facto  of  all  his  spiritual  promotions,  and  the  patron 
'  shall  present  as  if  he  were  dead  ;  and  for  the  third  offence 
1     shall  be  deprived  ipso  facto  of  all  his  spiritual  promotions, 

and  be  imprisoned  during  life :  and  if  he  have  no  spiritual  < 

promotion,  he  shall  for  the  first  offence  be  imprisoned  for 
a  year,  and  for  the  second  offence  during  life." 

And  by  the  said  statutes,  "  If  any  person  shall  in  any  2  &  3  Edw.  6, 
interludes,  plays,  songs,  rhymes,  or  by  other  open  words,  c- 1'8*8;1  Eliz# 
declare  or  speak  any  thing  in  the  derogation,  depraving  or  c*  *  ** 
despising  of  the  same  book,  or  of  any  thing  therein  con- 
tained, or  any  part  thereof;  or  shall  by  open  fact,  deed,  or 
by  open  threatenings  compel  or  cause,  or  otherwise  pro- 
cure or  maintain  any  parson,  vicar  or  other  minister  in  any 
cathedral  or  parish  church   or  chapel,  or  in  any  other 
place,  to  sing  or  say  any  common  or  open  prayer,  or  to 
minister  any  sacrament  otherwise,  or  in  any  other  manner 
and  form,  than  is  mentioned  in  the  said  book ;  or  by  any 
of  the  said  means  shall  unlawfully  interrupt  or  let  *mv  * 
parson,  vicar  or  other  minister,  in  any  cathedral,  or  parish 


2  &  3  Ed».  6, 
C.  1,1  i: 
1  Eli*,  c.  2, 

B.    B, 


Archbishop 
and  bishop 
may  uaociat* 
himself  with 
justice  of 
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church,  chapel  or  other  place,  to  sing  or  sa\y  any  easa« 

and  open  prayer,  or  to  minister  the  sacraments  oriri 
them,  in  such  manner  and  form  as  is  mentioned  a  ti*J 
book;  every  such  person,  being  thereof  lawfully  corasj 
in  form  aforesaid,  shall  (if  the  prosecution  is  oo  the  «»t 
of  the  2  &  3  Edw.  6)  forfeit  to  the  king  for  the  first  ofoj 
10/.,  for  the  second  offence  20/.,  for  the  third  offaxxM 
forfeit  all  his  goods  and  be  imprisoned  during  life:  «*1 
for  the  first  offence  he  do  not  pay  the  10/.  within  surn*r 
after  his  conviction,  he  shall  instead  of  the  said  1ft-  * 
imprisoned  for  three  months;  and  if  for  the  second  caw) 
he  do  not  pay  the  said  sum  of  20/.  within  six  week*  &' 
his  conviction,  he  shall  instead  of  the  said  20A  be  i»p' 
soned  for  six  months."  And  if  the  prosecution  i»«» 
statute  of  the  1  Eliz.  c.  2,  then  he  shall  "  forfeit  to  * 
king  for  the  first  offence  100  marks,  for  the  second  ofa" 
400  marks,  for  the  third  offence  shall  forfeit  all  bis  p* 
and  be  imprisoned  during  life ;  and  if  he  do  not  p»j  * 
sum  for  the  first  offence  within  six  weeks  next  after  to 
conviction,  he  shall  instead  thereof  be  imprisoned  £»« 
months ;  and  if  he  do  not  par  the  sum  for  the  second  ofae 
within  Bix  weeks  next  after  his  conviction,  he  shall  in** 
thereof  be  imprisoned  for  twelve  months. 

"  And  the  justices  of  assize  shall  have  power  to  inqa* 
of,  hear,  and  determine  all  offences  contrary  to  the  w< 
acts,  and  to  make  process  for  the  execution  of  the  same.* 
they  may  do  against  any  person  being  indicted  before  ton 
of  trespass,  or  lawfully  convicted  thereof.  Provided,  tk» 
erery  archbishop  and  bishop  may  at  his  liberty  and  pl» 
sure  associate  himself  to  the  said  justices  of  assize,  for  tie 
inquiring  of,  hearing,  and  determining  the  same. 

"  But  no  person  shall  be  molested  for  any  offence  agsim 
these  acts,  unless  he  be  indicted  thereof  at  the  nex  t  assize** 

And  lords  of  parliament  for  the  said  offences  on  2  &  * 
Edw.  6,  are  to  be  tried  by  their  peers.  But  if  the  prose- 
cution is  on  1  Eliz.  c.  2,  then  they  shall  only  "  for  the  tlini 
offence  be  tried  by  their  peers." 

"  And  all  mayors,  bailiffs,  and  other  head  officers  of 
cities,  boroughs,  or  towns  corporate,  to  which  justices  of 
assize  do  not  commonly  repair,  shall  nave  power  to  inquire 
of,  hear  and  determine  offences  against  these  acts  within 
fifteen  days  after  the  Feast  of  Easter  and  St  Michael  the 
Archangel  yearly,  as  the  justices  of  assize  may  do. 

"  Provided  that  all  archbishops  and  bishops,  sod  erery 
of  their  chancellors,  commissaries,  archdeacons  and  other 
ordinaries  having  any  peculiar  ecclesiastical  jurisdiction, 
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*all  have  power  by  virtue  of  these  acts,  as  well  to  inquire  Peculiar  and 
r  their  visitations,  synods,  and  elsewhere,  within  their  dfctiona^1"*" 
xrisdiction,  at  any  other  time  and  place,  to  take  accusa- 
fons  and  informations  of  all  and  every  the  things  above 
letitionedj  done  or  committed  within  the  limits  of  their 
arisdiction,  and  to  punish  the  same  by  admonition,  ex- 
communication, sequestration,  or  deprivation  and  other 
censures  and  process,  in  like  form  as  heretofore  hath  been 
ased  in  like  cases  by  the  king's  ecclesiastical  laws.  And 
for  their  authority  in  this  behalf,  all  and  singular  the  same 
'archbishops,  bishops,  and  other  their  officers  exercising 
'ecclesiastical  jurisdiction  as  well  in  places  exempt  as  not 
"exempt  within  their  diocese,  shall  have  full  power  and 
J  authority  to  reform,  correct  and  punish  by  censures  of  the 

*  church,  all  and  singular  the  said  offenders  within  any  their 
1  jurisdictions  or  dioceses ;  any  other  law,  statute,  privilege, 
r  liberty  or  provision  heretofore  made,  had,  or  suffered  to 
5  the  contrary  notwithstanding.  Provided,  that  whatsoever 
:    persons  shall  for  their  offences  first  receive  punishment 

*  of  their  ordinary,  having  a  testimonial  thereof  under  the 

*  ordinary's  seal,  shall  not  for  the  same  offence  eftsoons  be 
i  convicted  before  the  justices ;  and  likewise  receiving  for 
>  the  said  offence  punishment  first  by  the  justices,  shall  not 

for  the  same  offence  eftsoons  receive  punishment  of  the 
i      ordinary." 

i  If  any  Parson,  Vicar,  or  other  whatsoever  Minister.'] —  What  ministers 

j      Roman  Catholic  priests,  as  well  as  others,  were  so  subject;  *cre  object 
(      for  in  an  action  hereupon,  in  the  3  Elk.,  brought  against  a  hereto' 

Roman  priest  for  saying  mass,  it  was  held  by  the  whole  court, 
i  that  he  was  within  the  purview  of  the  statute  of  1  Eliz.  c.  2, 
i  it  appearing  clearly  by  the  next  clause  thereof,  that  the 
;  design  of  the  parliament  was  to  abolish  the  superstitious 
J        service,  and  to  establish  the  new  service  in  its  place  (e). 

Use  any  other  Rite.]— hi  the  26  &  27  Eliz.,  Fleming  What  is  "Any 
was  indicted  upon  this  statute  of  1  Eliz.  c.  2,  and  punished ;  other  rite  ?  M 
because  he  had  given  the  sacrament  of  baptism  in  other 
form  than  is  here  prescribed  (f). 

In  1  Jac.  2,  an  indictment  for  using  other  prayers, 
and  in  other  manner,  seems  to  have  been  judged  insufficient, 
because  the  prayers  used  may  be  upon  some  extraordinary 
occasion,  and  so  no  crime ;  and  it  was  said,  that  the  in- 
dictment ought  to  have  alleged,  that  the  defendant  used 
other  forms  and  prayers  instead  of  those  enjoined,  which 
were  neglected  by  him ;  for  otherwise  every  person  may 

(e)  Dyer,  203.  (/)  1  Leon  295. 
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be  indicted  that  uses   prayers   before  his  senna.  -• 
than  such  which  are  required  by  the  Bookrftei 

Praver(y).  *  J  \ 

These  words,  "  use  any  other  rite,"  have  lea 
strued  by  recent  decisions  to  operate  as  prohibfe 
variation,  however  trifling,  in  the  performance  d  I  j 
service  from  that  ordered  by  the  Statutes  of  Unfe  i 
The  cases  on  this  subject  will  be  set  forth  in  the  *'-' 
"  On  the  Performance  of  the  ZHvine  Service," 

Or  other  open  Prayer.] — By  the  said  acts,0jK*r* 
in  and  throughout  the  same, €€  xoeaneth  that  prarer  **:■ 
for  others  to  come  unto,  or  hear  either  in  common  cfar* 
or  private  chapels  or  oratories,  commonly  called  the**? 
of  the  church  *(  A). 

Shall  forfeit] — A  clerk  was  indicted  hereupon,  fa*£ 
other  prayers,  and  was  fined  lOO  marks ;  and  it  mh& 
by  the  whole  court  to  be  ill:  because  they  can  infci 
other  punishment  than  what  is  directed  by  the  state* 

All  Archbishops  and  Bishops.] — If  a  minister  p*' 
against  the  Book  of  Common  Prayer,  this  is  a  good  f^ 
of  deprivation  by  the  ecclesiastical  law  without  Bid  di1' 
said  statutes :  for  he  that  speaks  against  the  pea*  f 
quiet  of  the  church,  is  not  worthy  to  be  a  governor  dz^ 
church.  And  the  statutes  being  in  the  affirmative,^^1 
take  away  the  ordinary's  power  of  depriving  for  the  fc 
offence:  on  the  contrary,  there  is  an  express  pro<*- 
which  reserves  to  him  his  power  (k). 

In  33  Eliz.,  Robert  Caudrey,  clerk,  was  deprived  d '*- 
benefice  before  the  high  commissioners,  as  well  for  that  * 
had  preached  against  the  Book  of  Common  ¥nj*>* 
also  for  that  he  refused  to  celebrate  divine  service  aco** 
ing  to  the  said  book ;  which  deprivation,  though  vctf 
scribed  by  the  statutes  for  the  first  offence,  was  deete**® 
be  £ood ;  because  the  ecclesiastical  judge  might  lawW 
inflict  such  sentence  before  the  making  of  these  statui* 
and  is  not  inhibited  (on  the  contrary  his  ancient  pover* 
reserved)  by  the  same  statutes  (/).  . ., 

At  Thetford  Lent  Assizes,  1795,  a  clerk  was  rndajW 
upon  these  statutes;  but  the  evidence  was  not  that  he  W 
left  out  or  added  any  prayers  or  altered  the  form  of  w* 
ship,  but  that  he  did  not  read  prayers  twice  on  a  Sun** 
but  alternately  one  Sunday  in  the  morning,  sb<3  &*** 


(?)  3  Mod.  79. 

(h)  See  Freeland  v.  Neale,  1 
Robertson,  643;  6  Notes  of  Cases, 
232 

(0  3  Mod.  79. 


<*)  2  Rote's  Abr.  J*** 
ders  v.  Head,  2  Nd*  °{L 
355 ;  4  Moo.  P.  C.  186;    , 

(I)  Gibs.  268;  Cbw^1** 
5Co.  1. 


.  Jr*  j  m.  "»» i 
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in  the  evening,  and  omitted  to  read  them  at  all  on  certain 
saint  days.  The  learned  judge  who  tried  the  indictment, 
Mr.  Baron  Perryn,  observed  that  it  was  prima  impres- 
sionism and  being  of  opinion  that  the  offence  complained  of 
was  purely  of  ecclesiastical  cognizance,  and  not  the  subject 
of  prosecution  in  the  temporal  courts,  directed  the  jury  to 
acquit  the  defendant ;  which  they  accordingly  did. 


Sect.  7. — Performance  of  Divine  Service. 

The  law  of  the  Church  of  England,  as  has  been  said,  Law  as  to 
requires  the  performance  of  daily  service  in  the  morning  *****  ■Bnriw» 
and  evening.  In  this  respect,  as  in  others,  there  appears 
to  be  a  discrepancy  between  the  rubric  and  the  canons. 
It  still  appears'  to  me,  notwithstanding  the  judgment  of 
the  Privy  Council  in  the  Purchas  case  (I),  that  the  former 
overrides  the  latter  authority. 

By  the  preface  to  the  Book  of  Common  Prayer:  "All 
priests  and  deacons  are  to  say  daily  the  morning  and 
evening  prayer,  either  privately  or  openly,  not  being  let 
by  sickness,  or  some  other  urgent  cause." 

And  the  curate  that  ministreth  in  every  parish  church 
or  chapel,  being  at  home,  and  not  being  otherwise  reason- 
ably hindered,  shall  say  the  same  in  the  parish  church  or 
chapel  where  he  ministreth;  and  shall  cause  a  bell  to  be 
tolled  thereunto,  a  convenient  time  before  he  begin,  that 
the  people  may  come  to  hear  God's  word,  and  to  pray  with 
him. 

By  the  rubric  before  the  common  Prayer  Book  of  the  In  what  part 
2  Edw.  6,  it  was  ordered  thus:  "  The  priest  being  in  the  of  thechnreh, 
quire,  shall  begin  with  a  loud  voice  the  Lord's  Prayer, 
called  the  Paternoster. " 

In  the  Quire."] — That  is,  in  his  own  seat  there,  as  the 
way  was  all  Edward  the  Sixth's  time;  and  as  is  still  done 
in  some  churches:  but  in  the  beginning  of  Queen  Eliza- 
beth's reign,  reading  desks  began  to  be  set  up  in  the  body 
of  the  church,  and  divine  service  to  be  read  there,  by 
appointment  of  the  ordinaries,  according  to  the  power 
vested  in  them  by  the  rubric  of  the  5  &  6  Edw.  6  (m). 

Shall  begin."] — All  that  now  goes  before,  viz.  the  sen- 
tences, exhortation,  confession,  and  absolution,  were  first 
inserted  in  the  second  book  of  Edward  the  Sixth. 

By  the  rubric  before  the  present  common  prayer :  "  The 
morning  and  evening  prayer  shall  be  used  in  the  accus- 
ed Vide  mjra,  p.  920.  (m)  Gibs.  297. 
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tomed  place  of  the  church,  chapel,  or  chancel:  exra 
shall  be  otherwise  determined  by  the  ordinary  of  th*/^ 

By  Can.  14  of  1603,  "  The  common  prayer  A*& 
said  or  sung  distinctly  and  reverently,  upon  sock  <b* 
are  appointed  to  be  kept  holy  by  the  Book  a£  C 
Prayer,  and  their  eves,  and  at  convenient  and  usoals 
of  those  days,  and  in  such  places  of  every  church,  * 
bishop  of  the  diocese  or  ecclesiastical  ordinary  of  the  p* 
shall  think  meet  for  the  largeness  or  straitness  of  the»i 
so  as  the  people  may  be  most  edified.  All  ministers  5* 
wise  shall  observe  the  orders,  rites,  and  ceremonies  p* 
soribed  in  the  Book  of  Common  Prayer,  as  well  in  raix 
the  Holy  Scriptures  and  saying  of  prayers,  as  in  admi* 
tration  6f  the  sacraments,  without  either  diminish^ -i 
regard  of  preaching,  or  in  any  other  respect,  or  addiagiP 
thing  in  the  matter  and  form  thereof." 

By  Can.  15,  "  The  Litany  shall  be  said  or  sung.  «* 
and  as  is  set  down  in  the  Book  of  Common  Prayer,  bytk 

1>arsons,  vicars,  ministers  or  curates,  in  all  cathedral* 
egiate,  and  parish  churches  and  chapels,  in  some  cess- 
ment place,  according  to  the  discretion  of  the  bishop  o& 
diocese,  or  ecclesiastical  ordinary  of  the  place;  more  pat* 
cularly,  upon  the  Wednesdays  and  Fridays  weekly,  thosgi 
they  be  not  holidays,  the  minister  at  the  accustomed  ho« 
of  service  shall  resort  to  the  church  and  chapel,  and  nit 
ing  being  given  to  the  people  by  tolling  of  a  bell,  shall  sp 
the  Litany  prescribed  in  the  Book  of  Common  Pnyff- 
whereunto  we  wish  every  householder,  dwelling  within  h? 
a  mile  of  the  church,  to  come  or  send  one  at  the  least  4 
his  household  fit  to  join  with  the  minister  at  prayers. J? 

It  should  be  observed  that  in  certain  cases  the  bisbof 
has  been,  independently  of  his  general  authority,  spedaBj 
empowered  to  order  the  number  of  the  services  to  be  per- 
formed, and  to  apportion  the  duties  of  the  clergymen. 

By  58  Geo.  3,  c.  45,  &  65.  it  is  enacted  as  follows: 
"  In  any  parish  or  extra-parocnial  place  in  which  it  shall 
appear  to  the  bishop  of  the  diocese  that  the  churches  or 
chapels  now  existing,  or  which  may  be  built  or  provided 
under  any  of  the  provisions  of  this  act,  do  not  or  will  doi 
afford  sufficient  accommodation  for  the  parishioners  or  in- 
habitants thereof  to  attend  divine  service  according  to  the 
rites  of  the  united  church  of  England  and  Ireland,  and 
in  which  such  bishop  shall  be  of  opinion  that  it  is  ex- 
pedient that  additional  accommodation  should  be  provided 
for  such  purpose,  and  that  such  purpose  would  be  answered 
by  the  celebration  on  Sundays  and  on  the  great  festivals 
of  a  third  or  additional  divine  service,  being  either  the 
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morning  or  evening  service  of  the  united  church  of  England 
and  Ireland,  as  snail  be  directed  by  the  bishop  of  the 
diocese,  with  a  sermon,  in  the  churches  Or  chapels  exist- 
ing at  the  time  of  passing  this  act  (n),  or  by  the  celebra- 
tion of  a  third  or  additional  service  as  aforesaid,  with  a 
third  sermon,  in  any  church  or  chapel  which  may  be  built 
or  provided,  under  any  of  the  provisions  of  this  act,  it 
shall  be  lawful  for  such  bishop  to  require  the  incumbent  of  And  to  licens* 
every  such  parish,  district  parish,  or  extra-parochial  place,  a  curate  for 
to  nominate  to  hira  a  proper  person  to  be  licensed  to  serve  thw  PurP08e- 
as  a  curate  in  the  existing  church  or  chapels  for  the  per- 
formance of  such  additional  or  third  Service  with  a  Ser- 
mon, or,  in  any  church  or  chapel  which  may  be  built  or 
provided  as  aforesaid  for  the  performance  of  such  Additional 
or  third  service  with  a  third  sermon ;  and  Such  incumbent 
shall  within  six  months  after  Such  requisition  nominate 
such  curate  to  the  bishop  to  be  licensed,  and  in  default  of 
such  nomination  such  bishop  is  hereby  empowered  to  * 
nominate  and  license  a  proper  curate  for  the  purpose 
aforesaid;  and  the  said  bishop  is  hereby  empowered  to  Whrwemlary 
require  the  churchwardens  of  every  Such  church  or  chapel  *ha11  **  Pai* 
to  let  for  the  said  additional  service  such  proportion  of  the  or  sabscription. 
pews  of  such  church  or  chapel,  not  being  a  pew  held  by 
faculty  or  prescription,  and  at  such  rated  as  in  the  opinion 
of  such  bishop  shall  be  sufficient  to  afford  a  Competent 
salary  to  such  curate ;  and  such  churchwardens  are  hereby 
empowered  and  required  so  to  let  the  same  and  to  r&ise 
and  levy,  in  the  manner  directed  by  this  act,  the  rents 
from  the  persons  who  may  take  the  pews,  reserving  Such 
number  of  sittings  as  free  Seats,  as  to  such  bishop  shall 
appear  expedient,  not  being  less  than  one-fourth ;  provided 
always,  that  if  in  any  parish,  district  parish,  or  place  as 
aforesaid,  any  number  of  persons  shall  represent  to  such 
bishop  that  they  are  willing  to  provide  by  subscription 
such  an  annual  sum  as  may  be  sufficient  to  afford  a  com- 
petent salary  to  a  curate  for  the  performance  of  Such 
additional  service  with  a  sermon,  or  for  the  performance 
of  such  additional  service  with  a  third  sermon,  and  if  the 
bishop  shall  be  of  opinion  that  such  mode  of  providing  a 
salary  for  such  curate  is  more  expedient  than  the  raising 
of  such  salary  by  pew  rents,  it  shall  be  lawful  for  such 
bishop  and  he  is  hereby  empowered  to  require  the  incum- 
bent of  such  church  or  chapel  to  nominate  a  curate  to  him 
as  aforesaid,  and  in  default  to  appoint  a  curate  himself: 
provided  always,  that  such    curate   so  nominated    and 

(n)  Especially  preserved  by  1  A  2  Vict.  c.  106,  %  80. 
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licensed  for  the  performance    of  such   third   serrb  ; 
aforesaid,  shall  be  subject  to  all  jurisdiction,  laws,  *tar:-  • 
and  provisions  to  which  stipendiary  curates  are  sz'-~  f 
except  so  far  as  relates  to  the  amount  of  salary,  aiu 
mode  of  raising  and  paying   the   same,  which  ibsL 
regulated  according  to  the  provisions  of  this  act." 

Sect.  80  of  1  &  2  Vict  c  106,  enacts,  "  That  it  sL 
be  lawful  for  the  bishop,  in  his  discretion,  to  or»ir  ^ 
there  shall  be  two  full  services,  each  of  such  serrkv* 
the  bishop  shall  so  direct,  to  include  a  sermon  or  fec-i-" 
on  every  Sunday  throughout  the  year,  or  any  part  ttr* 
in  the  church  or  chapel  of  every  or  any  benefice  witkn  l 
diocese,  whatever  may  be  the  annual  value  or  the  p:t  ^ 
tion  thereof;  and  also  in  the  church  or  chapel  off" 
parish  or  chapelry,  where  a  benefice  is  composed  ©it** 
more  parishes  or  chapelries,  in  which  there  shall  fc 
church  or  chapel,  if  the   annual    value  of  the  be*^* 
arising  from  that  parish  or  chapelry  shall  amount  to  i*' 
and  the  population  of  that  parish  or  chapelry  shall  am«c 
to  400  persons:  provided  always,  that  nothing  herein  ob- 
tained shall  be  taken  to  repeal  or  affect  the  provision 
an  act  passed  in  the  fifty-eighth  year  of  the  reign  d  L 
majesty  King  George  the  Third,  intituled  *tf  An  Ad  >~ 
building  and  promoting  the  building  of  additional  Chunir 
in  populous  r^arishes,"  by  which  the  bishop  of  any  diore* 
is  empowered  to  direct  the  performance  of  a  third  or  ac- 
tional service  in  the  several  churches  or  chapels  within  ii* 
diocese  under  the  circumstances  therein  mentioned." 

And  by  sect.  106,  "  No  spiritual  person  shall  serve  mT. 
than  two  benefices  in  one  day  unless  in  case  of  unforeseen 
and  pressing  emergency,  in  which  case  the  spiritm1 
person  who  shall  so  have  served  more  than  two  benebre> 
shall  forthwith  report  the  circumstance  to  the  bishop  of 
the  diocese." 

2  &  3  Vict.  c.  30,  providing  that  in  benefices  where 
there  are  more  than  one  spiritual  person  instituted  to  the 
cure  of  souls,  the  bishop  may  apportion  the  duties,  hi? 
been  already  referred  to(o). 

It  was  judicially  decided  for  the  first  time  in  the  case  rf 
Bishop  of  Winchester  v.  Rugg,  that  it  was  competent  to 
the  bishop  to  determine  in  the  case  of  one  benefice  with 
two  churches,  how  the  two  services  which  the  clerk  was 
bound  to  perform  on  Sunday  should  be  apportioned  be- 
tween the  two  churches  (/?). 


(o)  Pp.  480,  482,  supra. 


(p)  L.  R.,  2  Adm.  &  Eccl.247; 
2  P.  C.  App.  223. 
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3f  the   prayers  and  thanksgivings  which  now  stand  at  Prayers  aod 
v-  end  of  the  litany  service,  the  first  two  prayers  (for  rain  thauk^ivings 
si    fair    weather)  were  at  the  end  of  the  communion  Jtany.  * 
j'vice  in  the  book  of  the  2  Edw.  VI.     To  which  were 
jded  in  the  5  Edw.  VI.  these  prayers : — In  the  time  of 
r&rth  and  famine;  in  the  time  of  war;  and  in  the  time 
,  plague  and  sickness.     The  prayer  to  be  used  after  any 
.her,  and  the  thanksgivings  for  rain,  fair  weather,  plenty, 
\d  deliverance  from  enemies,  were  brought  in  by  King 
'ames   I.      The  prayers,  in  the  Ember  weeks,  for  the 
Wliament,  and  for  all  conditions  of  men,  were  added  in 
'661 ;    as  were  also  the  general  thanksgiving,  and  the 
hanksgiving  for  public  peace,  and  for  deliverance  from 
;he  plague  ( q). 

By  the  several  acts  of  uniformity,  the  form  of  worship  Proviso  for 
iirected  in  the  Book  of  Common  Prayer  shall  be  used  in  P8*1"18  *»* 
"the  church,  and  no  other ;  but  with  this  proviso,  that  it  out^ofthe  e° 
hahall  be  lawful  for  all  men,  as  well  in  churches,  chapels,  Bible, 
'oratories,  or  other  places,  to  use  openly  any  psalms  or 
1  prayer  taken  out  of  the  Bible,  at  any  due  time,  not  letting 

*  or   omitting  thereby   the   service,  or  any  part  thereof, 
-  mentioned  in  the  said  book(r). 

This  is  a  very  important  legal  proviso,  and  one  not 

*  generally  known. 

'       "And  whereas  heretofore  there  hath  been  great  diversity  The  ancient 
'  in  saying  and  singing  in  churches  within. this  realm,  some  UBes- 
■   following  Salisbury  use,  some  Hereford  use,  and  some  the 
i    use  of  Bangor,  some  of  York,  some  of  Lincoln;  now  from 
i    henceforth  all  the  whole  realm  shall  have  but  one  use"  (s). 

*  Salisbury  Use.] — Lindwood,  speaking  of  the  use  of 
Sarum,  says,  that  almost  the  whole  province  of  Canter- 
bury follows  this  use ;  and  adds  as  one  reason  of  it,  that 
the  Bishop  of  Sarum  is  precentor  in  the  college  of  bishops, 
and  at  those  times  when  the  Archbishop  of  Canterbury 
solemnly  performs  divine  service  in  the  presence  of  the 
college  of  bishops,  he  ought  to  govern  the  quire,  by  usage 
and  ancient  custom  (t). 

Some  Hereford  Use.~] — In  the  northern  parts  was  gene- 
rally observed  the  use  of  the  archiepiscopal  church  of 
York ;  in  South  Wales,  the  use  of  liereford ;  in  North 
Wales,  the  use  of  Bangor ;  and  in  other  places,  the  use 
of  other  of  the  principal  sees,  as  particularly  that  of 
Lincoln  («). 

The  rule  laid  down  for  church  music  in  England  almost  Church  mniic. 

(q)  Gibs.  301.  (0  Gibs.  259. 

(r)  2  &  3  Edw.  6,  c.  1,  ».  7.  («)  Ayl.  Par.  366. 

(•)  Pref.  to  the  Com;  Pr. 
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Chun  h  music,    one  thousand  years  ago,  was*  that  they  should  oter 

plain  and  devout  melody,  according  to  the  custom*' 
church.     And  the  rule  prescribed  by  Queen  EiidDf- 
her  Injunctions  was,  that  there  should  be  a  w*ks  * 
distinct  song,  so  used  in  all  parts  of  the  common  p* 
in  the  church,  that  the  same  may  be  a3  plainly  anda* 
as  if  it  were  read  without  singing*.      Of  the  want  d  it 
grave,  serious  and  intelligible  way,  the  Reformat*  £* 
had  complained  before. 
HntchintT.  In  Hutchins  v.  Denziloe  (jr\    Xiord    StoweH  said* 

Demziloe.         bishop  might  exercise   a  discretion    as   to  ordenaf 2 

psalms  to  be  sung  in  parish  churches  as  well  as  is  ctf 
drals;  he  observed  that,  "  In  the  primitive  cboiek*- 
favourite  practice   of  the  Christians    to   swg  hymss  2 
alternate  verses,  is  expressly  mentioned  by  fliny,  i  ** 
of  his  epistles  to  the  Emperor  Trajan.      The  Chof*  a 
Rome  afterwards  refined  upon  this  practice ; — as  k  w 
their  policy  to  make  their  ministers  oonsiderahfe  fc  a 
eyes  of  the  common  people ;  and  one  way  of  effecting  if- 
was  by  appointing  them  sole  officers  in  the  public  sen* 
of  the  church ;  and  difficult  music  was  introduced,  wfei 
no  one  could  execute  without  a  regular  education  of  nt 
species.     At  the  Reformation  this  was  one  of  the  gn^ 
ances  complained  of  by  the  laity ;  and  it  became  the  & 
tinguishing  mark  of  the  reformers  to  use  plain  muse- a 
opposition  to  the  complex  musical  service  of  the  cathofe 
The  Lutheran  Church,  to  which  the  Church  of  EngW 
has  more  conformed  in  discipline,  retained  a  cioial  **■ 
vice.     The  Calvinistic  Churches,  of  which  it  has  a** 
times  been  harshly  said,  '  that  they  think  to  find  ietig& 
wherever  they  do  not  find  the  Church  of  Rome,'  h** 
discarded  it  entirely,  with  a  strong  attachment  to  jd*J 
congregational  melody, — and  that  perhaps  not  always  <s 
the  most  harmonious  kind. 

"  The  reformation  cf  the  Church  of  England,  whid 
was  conducted  by  authority,  as  all  reformations  should  fo 
if  possible,  and  not  merely  by  popular  impulse,  retaW 
the  choral  service  in  cathedrals  and  collegiate  chap& 
There  are  certainly,  in  modern  usage,  two  services  to  ba 
distinguished ;  one  the  cathedral  service,  which  is  p0b 
formed  by  persons  who  are  in  a  certain  degree  profesort 
of  music,  in  which  others  can  join  only  by  ear ;  the  otto 
in  which  the  service  is  performed  in  a  plain  way,  and  » 
which  all  the  congregation  nearly  take  a.i  equal  part,  ft 
has  been  argued,  that  nothing  beyond  this  ought  to  f* 

(a?)  1  Consist  R.  175. 
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"  permitted  in  ordinary  parochial  service ;  it  being  that 
which  general  usage  at  the  present  day  alone  permits. 
But  that  carries  the  distinction  further  than  the  law  will 
support — for,  if  inquiries  go  further  back,  to  periods  more 
nearly  approaching  the  Reformation,  there  will  be  found 
authority  sufficient,  in  point  of  law  and  practice,  to  sup- 
port the  use  of  more  music  even  in  a  parish  church  or 
chapel.'' 

The  judgments  delivered  in  the  Consistory  of  London,  Modern  cases 
the  Court  of  Arches  and  the  Judicial  Committee  of  the  ™d°™taJ£,etlt8 
Privy  Council,  in  the  cases  of  Westerton  v.  Liddell,  Lid-  "* 
dell  v.  Westerton  {y ),  and  Liddell  v.  Beat  (z)>  commonly 
called  the  Knightsbridge  church  cases,  related  to  the  orna- 
ments and  decorations  of  the  church.  The  judgment  of 
the  Court  of  Arches  and  of  the  Privy  Council  in  the  cases 
of  Martin  v.  Mackonochie  (a),  Flamank  v.  Simpson  (b)% 
Sumner  v.  Wix  (c),  Elphinstone  or  Hebbert  v.  Purchased), 
comprise  the  latest  and  fullest  exposition  of  the  law  with 
respect  not  only  to  the  ornaments  and  decorations  of  the 
church  and  the  ornaments  of  the  minister,  to  which  refer- 
ence has  been  already  made,  but  also  to  the  mode  of  per- 
forming divine  service  as  regulated  by  the  Statutes  of 
Uniformity,  the  Canons  and  the  general  law  of  the 
Church. 

The  points  which  were  raised  and  decided  in  the  cases  Matters  de- 
of  Mr.  Mackonochie  and  Mr.  Simpson  were  as  to —  £idcd  jj"  Mac* 

First,  the  elevation  of  the  Blessed  Sacrament,  including  ginipson  *" 
kneeling  during  the  prayer  of  consecration ;  cases. 

Secondly,  the  use  of  incense  during  the  administration 
of  the  Holy  Communion; 

Thirdly,  the  mixing  the  water  with  the  wine  during  the 
administration  of  the  Holy  Communion; 

Fourthly,  the  placing  the  alms  upon  a  stool  instead  of 
the  Holv  Table ; 

Fifthly,  the  use  of  lights  during  the  administration  of 
the  Holy  Communion. 

The  third  of  the  articles  in  this  suit  charged  that  the  Martin  r. 
defendant  had  in  his  church,  "  during  the  prayer  of  con-  Mackonochie. 
secration,  in  the  order  of  the  administration  of  the  Holy  S^^rameot 
Communion,  elevated  the  paten  in  a  greater  degree  than 
by  merely  taking  the  same  into  his  hands,  as  prescribed 

(y)  Moore's  Special  Report,  4  (6)  L.  R.,  2  Adm.  &  Eccl.  116, 

W.  R.  167;  5W.R.  179,  470.  (c)  L.  R.,  3  Adm.  &  Eccl.  58. 

(*)  14  Moo.  P.  C.  1.  (d)  L.  R.,  3  Adm.  &  Eccl.  66; 

(a)  L.  R.,  2  Adm.  &  Eccl.  116;  Bullock's  Special  Report ;  19  W. 

3  P.  C.  App.  52.  R.  898. 
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Martin  v. 
Mackonockie. 

Elevation  of 
the  ncrameok 


by  the  Book  of  Common  Prayer,  and  in  a  greater 
than  is  necessary  to  conform  with  the  requirements  of 
book,  and  permitted  and  sanctioned  such  derates; 
taken  into  his  hands  and  elevated  the  cup  daring  die 
of  consecration  aforesaid  in  a  manner  contrary  totks 
statutes,  and  to  the  said  Book  of  Common  Para?* 
permitted  and  sanctioned  the  cop  to  be  so  taken  ui^ 
vated ;  and  knelt  or  prostrated  himself  before  die  op- 
erated elements  during  the  prayer  of  consecration/ 

The  defendant  admitted  that  he  did,  during  the  per? 
of  consecration,  kneel  before  the  Lord's  table;  but  to 
that  he  did  kneel  or  prostrate  himself  before  the  caff- 
crated  elements ;  and  he  admitted  that  he  did  elf** 
the  paten  and  cup  above  his  head,  as  in  the  sui& 
Article  pleaded,  yet  that  such  elevation  of  the  pates  a* 
cup  has  been  wholly  discontinued  by  the  said  8e6aA& 
during  the  administration  of  the  Holy  Communion  I<* 
prior  to  the  institution  of  this  suit. 

The  Dean  of  the  Arches  observed  that — 
"  The  elevation  of  the  Blessed  Sacrament  was  ft** 
corporated  formally  into  the  law  of  the  Western  ChRt 
before  the  beginning  of  the  thirteenth  century.  Tke  *- 
count  given  by  Cardinal  Bona  is  clear  and  conasz(< 
'  Latini  peracta  consecratione,  Gneci  paulo  ante  com* 
'  nionem,  ut  ex  Liturgiis  Jacobi,  Basilii,  et  Chrrso&& 
f  manifestum  est,  corpus  Dominicum  et  caKcem  elen£ 

*  ut  a  populo  adoretur.  Idque  ab  antiquo  tempore  fa 
'  solitum  indicant  scriptores  Grseci.'  He  then  cite? » 
variety  of  authorities  in  support  of  this  position,  and  m®" 
tions  the  introduction  of  the  custom  of  ringing  m  beuf 
the  time  of  the  elevation,  at  first  as  it  should  app***  * 
order  to  excite  the  devotions  of  the  faithful,  and  not/* 
the  purpose  of  the  worship  of  the  Host(y).  , 

"  It  was  not  till  the  year  1217,  during  the  Papacy « 
Honorius  III.,  that  this  peculiar  doctrine  of  efe***** 
became  part  of  the  canon  law. 

"  In  lib.  iii.,  tit.  xlii.,  Decret.  Greg.  cap.  x.,  the  da** 
upon  the  subject  is  as  follows : 

"'Sane,  cum  olim  (ut  infra).  Ne  propter  incuntf* 
'  Sacerdotum  divina  indignatio  gravius  exardescat,  <&* 
'  tricte  prsecipiendo  mandamus,  quatenus  a  Sacerdotibo* 
'  Eucharistia  in  loco  singulari,  mundo  et  signato  setup* 

*  honorifice    collocata,  devote    ac    fideliter    conservetar. 

*  Sacerdos  vero  quilibet  frequenter  doceat  plebem  suaflr 


(«)  Herum   Liturgicarum,  lib. 
ii.  cap.  3,  §  2. 


(/)  P.  349. 
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±,  cum  in  celebratione  missarum  elevatur  hostia  salu- 
axis,  se  reverenter  inclinet,  idem  faciens,  cum  earn  defert 
Presbyter  ad  infirmum.  Quam  in  decenti  habitu  super- 
x>sito  mundo  velamine  ferat,  et  referat  manifest^  ac 
aonorifice  ante  pectus  cum  omni  reverentia  et  timore, 
semper  lumine  prsecedente,  cum  sit  candor  lucis  seternse, 
at  ex  hoc  apud  omnes  fides  et  devotio  augeatur.  Praelati 
autem  hujusmodi  mandati  graviter  punire  non  different 
transgressores :  si  et  ipsi  divinam  et  nostram  volunt 
effugere  ultionem '  (g). 

'*  William,  Bishop  of  Paris,  soon  after  the  beginning  of 

lie  13  th  century,  made  an  order  that, '  Sicut  alias  statu- 

torn  fuit,  in  celebratione  missarum,  quando  corpus  Christi 

elevatur,  in  ipsa  elevatione  vel  pauto  ante  campana  pul- 

setur,  ut  sic  mentes  fidelium  ad  orationem  excitentur/ 

"And  Archbishop  Peccham,  who  was  consecrated  in 
the  year  1278  and  died  in  the  year  1292,  appears  to  have 
first  introduced  into  England  this  custom  by  the  following 
constitution  (A) : 

" '  Altissimus,'  et  infra.    *  In  elevatione  corporis  Christi 

*  ab  una  parte  ad  minus  pulsentur  campanae,  ut  populares, 
'  qui  celebrationi  missarum  non  valent  quotidie  interesse, 

*  ubicunque  fuerint,  sive  in  agris  sive  in  domibus,  flee- 
'  tant  genua,  indulgentias  concessas  a  pluribus  episcopis 

*  habituri.' 

"  Lyndwood  (writing,  it  is  to  be  observed  about  1430) 
has  this  gloss:  'Elevatione,  quae  fit  ut  populus    illud 

*  adoret.' 

"  This  passage  appears  to  me  to  dispose  of  the  argument 
addressed  to  me  by  the  leading  counsel  for  Mr.  Simpson, 
'  that  it  had  been  the  invariable  practice  of  the  Church  of 
'  England  not  to  connect  adoration  with  elevation.' 

"  Nor  am  I  satisfied  by  the  difference  between  the  canon 
of  the  Sarum  use  and  that  of  the  Roman  Missal  upon  this 
point,  that  at  the  time  of  the  Reformation  the  adoration 
was  separated  from  the  elevation  of  the  Host.  The  true 
proposition  is  that  the  original  practice,  in  England  as  in 
other  countries,  had  been  to  stir  up  the  devotion  of  the 


(g)  The  title  of  the  chapter 
is:  u  Eucharistia  debet  mnnde 
servari,  et  in  eius  elevatione  et 
delatione  populus  debet  se  in- 
clinare:  et  cum  defertur  ad  in- 
firmum, debet  deferri  in  decenti 
habitu,  et  cum  lumine,  trans- 
gressores vero  graviter  'sunt  pu- 
niendi" 

(A)  The  title  of  this  constitu- 

P.    VOL,  II. 


tion  is :  "  In  elevatione  corporis 
Christi  pulsentur  campan®,  ut 
officio  interesse  nequeuntes,  sal- 
tern genua  flectant.  Nee  minis- 
tretur  corpus  Domini,  nisi  eis 
quos  constat  confessos  esse,  et 
parochianos  eius,  in  qua  recipiant, 
ecclesia;  nisi  permissionem  ha- 
beant,  aut  peregrini  sint,  aut  no- 
cessitas  urgeat. 

3R 
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Martin  y.        people  to  God  by  the  elevation  of  the  Blessed  Saas 
Mackonoehie.    imtlj  m  ^s^  ag  m  ao  many  other  instances,  the  Ckr~ 
Klevation  of      perhaps  more  strictly  speaking  the  Curia,  of  Roeie  r. 
rame      duced  an  unwarrantable  innovation  uponanawb- 
laudable  usage. 

"  The  first  prohibition  of  this  custom,  of  ekttas 
Host  in  order  that  it  might  be  adored,  is  to  be  fe 
the  Order  of  the  Communion  of  Edward  VL,*fc^ 
published  in  1548,  and  preceded  the  first  Book  of  C<«-' 
Prayer.  The  last €  note '  to  that  order,  after  prmfe 
the  case  in  which  it  has  become  necessary  to  cob*" 
more  wine  than  had  been  originally  consecrated,  «& 
these  words,  '  and  without  any  elevation  or  life?  & 
This  prohibition  would  seem  from  the  context  *? 
limited  to  the  case  of  an  additional  consecration  «** 
In  the  first  Prayer  Book,  after  the  prayer  of  oonsj*' 
follow  these  words :  '  These  words  before  reheaiwd^ 
'  be  said,  turning  still  to  the  altar,  without  any  efcn^ 
'  or  showing  the  sacrament  to  the  people.'  ,. 

"  The  Council  of  Trent,  by  the  6th  canon  of  ti*  ^ 
session,  passed  the  11th  of  October,  1561,  decres"; 

*  quis  dixerit,  in  sancto  eucharistue  sacrament©  thr*1 
f  unigenitum  Dei  Filium  non  esse  cultu  latriff,  *H 
'  externo,  adorandum,  atque  ideo   nee  festiva  p*3^ 

*  celebritate  venerandum,  neque  in  processionite  #H 
€  dum  laudabilem  et  universalem  ecclesise  sand*  &  ^ 
'  et  consuetudinem  solenniter  circumgestandum,  ^^ 
c  publice,  ut  adoretur,  populo  proponendum,  **  fc* 
'  adoratores  esse  idololatras,  anathema  sit.' 

"  The  liberal  mind  and  strong  sense  of  Latter  *fF? 
in  his  treatment  of  this  question  of  elevation.    ** 
'Formula   Missse  et   Communionis'   for  the  d*0®- 
Wittemberg,  he   gives    this    direction:    '(IV.)  *!* 

*  benedictione  chorus  cantet  sanctus  et  sub  ^n*^ 
'  elevetur  panis  et  calix,  ritu  hactenus  servato,  vel  pr: 

*  infirmos  qui  hacrepentinfi  (mutatione)  hujusinrig010^ 
'  missd  ritus  forte  offendentur,  prxesertzm  ubiper  f**?,^ 
'  vernaculas  docti  fuerint  quid  ed  petatur  elevatio^  \^ 
Daniel,  the  learned  German  editor  of  the  Codex  1&F 
cus,  observes,  that  the  elevation  was  for  a  long  ^ey 
only  tolerated  but  approved  of  and  defended  t>y  Lut  ' 
He  thought  it  right  that  when  the  Sacrament  was  A* 
up  a  bell  should  ring ;  for  the  priest  and  the  bell  spj* 
the  same  language,  namely,  *  Hearken,  ye  Chri*^?  ^ 

*  behold,  then  take  and  eat,  take  and  drink,  this  i* 

(0  Cod.  Liturg.  ii.  87,  ed.  Leipsic,  1848. 
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'  body  and  blood  of  Christ.*  Afterwards  Luther  placed 
the  elevation  *  inter  adiaphora  quae  possunt  servari  vel 

*  omitti  ad  habitum  ecclesiarum,  and  discontinued  it  in 
the  church  at  Wittemberg.  The  rite  appears  to  have 
prevailed  during  the  sixteenth  and  seventeenth  centuries 
in  the  churches  of  Sweden  and  Denmark. 

"  By  the  28th  of  the  Thirty-nine  Articles,  which  became 
part  of  the  Statute  Law  in  1571,  though  passed  in  Convo- 
cation with  the  consent  of  the  Crown  in  1562,  it  is  declared, 
'  That  the  Sacrament  of  the  Lord's  Supper  was  not  by 
'  Christ's  ordinance  reserved,  carried  about,  lifted  up,  or 

*  worshipped.' 

"  It  is  true  that  these  words  contain  a  declaration  only, 
and  no  specific  order ;  but  looking  to  the  spirit  as  well  as 
to  the  letter  of  our  present  Prayer  Book,  as  well  as  to  this 
Article,  and  to  the  documents  which  illustrate  the  early 
period  of  the  Reformation,  it  appears  to  me  clear  that 
those  who  guided  the  Church  of  England  through  this 
process  of  restoration  to  primitive  antiquity  were  of 
opinion  that  the  elevation  was  so  connected  with  the 
repudiated  doctrine  of  Transubstantiation,  as  distinguished 
from  the  Real  Presence,  that  it  Ought  not  to  be  suffered 
to  remain.  And  I  am  confirmed  in  this  opinion  by  the 
authority  of  some  of  the  greatest  divines  in  our  Church,  of 
whom  I  will  only  cite  two;  one,  the  learned  Grabe(A); 
the  other,  who  received  the  thanks  of  the  Sorbonne  for  his 
defence  of  the  Nicene  Creed, — Bishop  Bull  (/) 

"  The  kind  of  elevation  which  it  is  charged  that  at  one 
time  Mr.  Mackonochie  practised,  and  as  to  which  witnesses 
were  examined  before  me,  amounts  upon  the  evidence  to 
the  following  acts,  that  after  the  consecration,  both  of  the 
bread  and  of  the  wine,  he  elevated  the  paten  and  the  cup 
respectively  for  an  appreciable  time,  after  which  there  was 
a  pause  before  the  service  was  continued;  this  evidence  was 
taken  at  the  beginning  of  the  cause;  but  during  the  pro- 
gress of  the  argument,  at  the  desire  and  with  the  consent 
of  both  counsel,  Mr.  Mackonochie  was  examined  by  me 
upon  the  single  point,  whether,  when  the  elevation  was 
made  his  face  was  or  was  not  towards  the  people ;  Mr. 
Mackonochie  said, '  I  do  not  turn  round  to  the  people,  and 
'  I  never  have  done  so  during  any  time  of  the  consecration 
'  prayer.' 

"  This  elevation  Mr.  Mackonochie  asserts,  and  it  is 
not  denied,  that  he  discontinued  after  conference  with  his 

(Jfe)  MS.  Adversaria.  (I)  Works,  vol.  2,  p.  309,  Ox- 

ford, 1827. 
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Martin  t.         diocesan,  and  upon  the  other  grounds  to  whick  I  &' 
JtefeiwrAi*.    already  referred  before  the  institution  of  this  soit 

"  I  am  very  glad  that  he  did  so,  because  in  my  ]&p{ 

that  kind  of  elevation  was  unlawful,  and  I  mu3 1. 

admonish  Mr.  Mackonochie  not  to  recur  to  if 

Kneeling  With  respect  to  the  charge  against  Mr.  Mackco- 

Praye?  ofCon-  o^P1"0!**  meeling,  the  Dean  of  the  Arches,  bffisg* 

secraUon.     ""  that  the  argument  was  confined   to  the  allegation  &; 

proper  or  excessive  kneeling,  and  that  the  evidenced 
the  fact  was  very  far  from  being"  clear,  proceeded- 
follows: — 

"  It  is  true  that  the  rubric  does  not  give  precise  dilu- 
tions that  the  celebrant  himself  should  kneel  at  the  tnr 
when  it  appears  that  Mr.  Mackonochie  does  kneel:  te- 
am very  far  from  saying  that  it  is  not  legally  compe*®tv 
him,  as  well  as  to  the  other  priests  and  to  the  congress1; 
to  adopt  this  attitude  of  devotion.  It  cannot  be  coot<s^ 
that  at  some  time  or  other  he  must  not  kneel  danc*^ 
celebration,  although  no  direction  as  to  his  kneeling  a*  - 
are  given  by  the  rubric 

•  •  »  m  • 

"  Moreover,  in  my  opinion,  if  Mr.  Mackonochie  ** 
committed  any  error  in  this  respect,  it  is  one  which  A*15- 
not  form  the  subject  of  a  criminal  prosecution,  butbeios? 
to  the  category  of  those  cases  which  should  be  refenw*  *' 
the  bishop,  in  order  that  he  may  exercise  thereupon  te 
discretion  according  to  the  rubric  to  which  I  have  ah&V 
referred." 

The  Judicial  Committee  of  the  Privy  Council,  to  wk* 
the  case  was  appealed  by  the  promoter,  said, — 

"  In  order  to  bring  the  conduct  of  the  respondent  <* 
this  head  to  the  test  of  ecclesiastical  law,  it  is  proper  **? 
to  turn  to  the  rubric  of  the  Order  of  the  Administratis  « 
the  Holy  Communion.  ^ 

"  The  Lord's  Prayer  and  the  collect,  with  which  t& 
service  commences,  are  to  be  said  by  the  priest,  *  standi**? 
'  at  the  north  side  of  the  table.' 

"  The  priest  is  then  to  turn  to  the  people  and  rehearse 
distinctly  all  the  ten  commandments,  '  the  people  s$ 
*  kneeling,'  implying  that  the  priest  is  still  to  stand. 

"  This  is  to  be  followed  by  one  of  the  collects  for  nV 
sovereign,  '  the  priest  standing  as  before,'  and  by  &e 
collect  for  the  day. 

"  The  priest  is  then  to  read  the  Epistle  and  Gospel,  and 
to  say  the  Creed,  during  which  no  change  of  attitude  & 
indicated. 
If  "  After,  the  sermon,  when  the  priest  has  returned  to  tk 


u 
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r ortl's  table,  the  sentences  of  the  offertory,  the  prayer  for 
*e  church  militant,  and  the  exhortations,  are  to  be  '  said ' 
:-y  the  priest,  without  any  direction  as  to  change  of  pos- 
are  ;  and  then,  at  the  confession,  he,  as  well  as  all  the 
eople,  is  directed  to  kneel* 

.;  "  For  the  absolution  and  the  sentences  which  follow  the 
>riest  is  directed  to  stand  up,  and  to  turn  himself  to  the 
people;  for  the  words  'It  is  very  meet,'  &c,  and  the 
|  prefaces,'  he  is  to  turn  to  the  Lord's  table,  and  he  is  then 
,to  kneel  down  at  the  Lord's  table,  and,  in  the  name  of  all 
"the  recipients,  say  the  prayer  *  We  do  not  presume,'  &c. 

"  The  rubric  before  the  prayer  of  consecration  then  fol- 
lows, and  is  in  these  words : — 

"  '  When  the  priest,  standing  before  the  table,  hath  so 

1  c  ordered  the  bread  and  wine  that  he  may  with  the  more 

1  *  readiness  and  decency  break  the  bread  before  the  people, 

1  *  and  take  the  cup  into  his  bands,  he  shall  say  the  prayer 

*  of  consecration,  as  follows.' 

"  Their  lordships  entertain  no  doubt  on  the  construc- 
1    tion  of  this  rubric  that  the  priest  is  intended  to  continue  in 
one  posture  during  the  prayer,  and  not  to  change  from 
standing  to  kneeling,  or  vice  versd  ;  and  it  appears  to  them 
equally  certain  that  the  priest  is  intended  to  stand  and  not 
'     to  kneel.     They  think  that  the  words  '  standing  before  the 
1     '  table'  apply  to  the  whole  sentence ;  and  they  think  this  is 
1     made  more  apparent  by  the  consideration  that  acts  are  to 
1     be  done  by  the  priest  before  the  people  as  the  prayer  pro- 
ceeds (such  as  taking  the  paten  and  chalice  into  his  hands, 
breaking  the  bread,  and  laying  his  hand  on  the  various 
vessels)  which  could  only  be  done  in  the  attitude  of 
standing 

"  This  being,  in  their  lordships'  opinion,  the  proper 
construction  of  the  rubric,  it  is  clear  that  the  respondent, 
by  the  posture  or  change  of  posture  which  he  has  adopted 
during  the  prayer,  has  violated  the  rubric,  and  committed 
an  offence  within  the  meaning  of  the  14  Car.  2,  c.  4,  ss.  2, 
17,  24,  taken  in  connection  with  the  1  Eliz.  c.  2,  and 
punishable  by  admonition  under  sect.  23  of  the  latter 
statute. 

"  It  was  contended  on  behalf  of  the  respondent  that 
the  act  complained  of  was  one  of  those  minute  details 
which  could  not  be  taken  to  be  covered  by  the  provisions 
of  the  rubric ;  that  the  rubric  could  not  be  considered  as 
exhaustive  in  its  directions,  for  no  order  could  be  shown 
in  it  requiring  the  celebrating  minister  to  kneel  while  him- 
self receiving  the  bread  and  wine  ;  and  that  there  was  no 
charge  or  evidence  against  the  respondent  that  in  kneel- 
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ing  after  the  consecration  any  adoration  of  the 
was  intended. 

"  Their  lordships  are  of  opinion  that  it  is  not  opee  t 
a  minister  of  the  Church,  or  even  to  their  lonb&it.-* 
advising  her  Majesty  as  the  highest  Ecclesiastical  Triba 
of  Appeal,  to  draw  a  distinction,  in  acts  which  are  &  ^ 
parture  from  or  violation  of  the  rubric,  between  those  to^ 
are  important  and  those  which  appear  to  be  trivial.    Ik 


view  c£  ti* 

to* 


*  worship  of  Almighty  God,'  an  object  whic 
wholly  frustrated  if  each  minister,  on  his  own 
relative  importance  of  the  details  of  the  service , 
at  liberty  to  omit,  to  add  to,  or  to  alter  any  of  those  decai. 
The  rule  upon  this  subject  has  been  already  laid  do*? 
by  the  Judicial  Committee  in  Westerton  v.  LiddeUm^ 
and  their  lordships  are  disposed  entirely  to  adhere  to  k: 

*  In  the  performance  of  the  services,  rites,  and  cerem<sM 
'  ordered  by  the  Prayer  Book,  the  directions  contained  s 
'  it  must  be  strictly  observed ;  no  omission  and  no  addkkc 

'  can  be  permitted.' 

*  ♦  ♦  #  •  • 

"  The  argument  against  the  completeness  of  the  direc- 
tions as  to  posture,  derived  from  a  supposed  absence  of  any 
order  that  the  celebrant  shall  kneel  whilst  himself  receiving 
does  not  appear  to  their  lordships  to  be  well-founded 
In  the  rubric  as  to  the  reception  of  the  sacramental  br?*3 
and  wine,  the  words  *  all  meekly  kneeling5  apply,  as  th*5^ 
lordships  think,  to  the  celebrant,  as  well  as  to  other  clerks, 
and  to  the  people.  And  this  is  made  more  clear  by  tk 
rubric  termed  the  Black  Rubric,  added  at  the  end  of  the 

service. 

»  ♦  #  #  #  * 

"  It  only  remains,  on  this  part  of  the  case,  to  advert  to 
the  very  learned  and  elaborate  judgment  of  the  Dean  of 
the  Arches.  That  learned  judge  states  that  the  rubric 
does  not  give  precise  directions  that  the  celebrant  should 
kneel  at  the  times  when  it  appears  that  the  respondent 
does  kneel;  that  he  is  far  from  saying  it  is  not  legal]  v 
competent  to  him  to  adopt  this  attitude  of  devotion ;  and 
that  it  cannot  be  contended  that  at  some  time  or  other  he 
must  not  kneel  during  the  celebration,  although  no  direc- 
tions as  to  his  kneeling  at  all  are  given  by  the  rubric 

"  Their   lordships,   however,  think,  as  they  read  the 
rubric,  that  directions  as  to  the  celebrant  kneeling  at  a 


(m)  Moo.  Special  Rep. 


I  LITUBGY  AND  RITUAL.  975 

particular  time  of  the  celebration,  namely,  when  he  him- 
self receives  the  sacrament,  are  given;  and  that  at  the 
,;ime  when  it  appears  that  the  respondent  kneels,  namely, 
^raring  the  prayer  of  consecration,  the  directions  in  the 
rubric  are  precise  that  he  should  stand  and  not  kneel. 

€€  The  learned  judge  further  observes  that  if  Mr.  Mac- 

"konochie  has  committed  any  error  in  this  respect,  it  is  one 

which  should  not  form  the  subject  of  a  criminal  prosecu- 

'  tion,  but  belongs  to  the  category  of  cases  which  should  be 

*  referred  to  the  bishop.  This  category  the  learned  judge 
5  had  previously  defined  to  be — '  Thingjs  neither  ordered  nor 

*  *  prohibited  expressly  or  by  implication,  but  the  doing  or 
1  €  uae  of  which  must  be  governed  by  the  living  discretion  of 
1   €  some  person  in  authority.' 

5        "  And  as  to  cases  in  this  category,  the  learned  judge 

1  considered  that,  according  to  the  preface  to  the  Prayer 

1  Book, '  the  parties  that  doubt  or  diversely  take  anything 

*  '  should  always  resort  to  the  bishop  of  the  diocese.' 

*  "  Their  lordships  do  not  think  it  necessary  to  consider 
>  minutely  the  cases  to  which,  or  the  manner  in  which,  this 
i     direction  in  the  preface  to  the  Prayer  Book  is  applicable, 

inasmuch  as  in  their  opinion  the  charge  against  the  re* 
'  spondent,  with  which  they  are  now  dealing,  involves  what 
f      is  expressly  ordered  and  prohibited  by  the  rubric,  and  is 

*  therefore  a  matter  in  which  the  bishop  could  have  no 
;  jurisdiction  to  modify  or  dispense  with  the  rubrical  pro- 
i       visions. 

i  "  On  the  whole  their  lordships  are  of  opinion  that  the 

charge  against  the  respondent  of  kneeling  during  the 
i  prayer  of  consecration  has  been  sustained,  and  that  he 
i  should  be  admonished,  not  only  not  to  recur  to  the  eleva- 
tion of  the  paten  and  the  cup  as  pleaded  in  the  3rd  Article, 
but  also  to  abstain  for  the  future  from  kneeling  or  pro- 
strating himself  before  the  consecrated  elements  during  the 
prayer  of  consecration,  as  in  the  same  article  also  pleaaed." 

The  charge  against  Mr.  Mackonochie  as  to  the  use  of  incense, 
incense  was  twofold ;  the  first  part  related  to  what  is  tech- 
nically called  "  censing  persons  and  things,"  and  charged 
that  the  defendant  had  in  his  church  "  used  incense  for 
cenging  persons  and  things  in  and  during  the  celebration 
of  the  holy  communion,  and  permitted  and  sanctioned  such 
use  of  incense." 

The  defendant  admitted  that  he  had  used  incense  for 
censing  persons  and  things  in  and  during  the  celebration  of 
the  holy  communion,  but  alleged  that  ever  since  the  30th 
December,  1866,  he  had  desisted  from  so  doing,  and  had 
ever  since  discontinued  the  said  ceremony. 
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The  other  part  of  the  charge  related  to  another  use  oi 
incense,  and  alleged  that  the  defendant  had  in  his  church 
"  unlawfully  used  incense  in  and  during  the  celebration  of 
the  holy  communion." 

To  this  the  defendant  answered,  that  he  admits  that  he 
had  in  his  church  caused  and  allowed  incense  to  be  burnt 
during  the  reading  of  the  prayer  of  consecration,  and  after- 
wards until  the  time  for  the  administration  of  the  com- 
munion to  the  people,  and  permitted  and  sanctioned  such 
use  of  incense ;  but  that  he  denies  that  he  used  the  same 
unlawfully,  or  that  such  use  is  unlawful 

The  objection  was  not  taken  to  the  general  use  of  incense 
for  the  purposes  of  ornament  or  fumigation  of  the  church, 
for  which  purposes  it  appears  to  have  been  used  at  various 
times  since  the  Reformation. 

The  Dean  of  the  Arches  said :  "  It  appears  to  have  been 
very  early  in  use,  though  the  exact  date  of  it  is  uncertain, 
among  the  Christians;  it  is  mentioned  in  the  apostolical 
canons,  and  there  is  no  doubt  that  it  is  warranted  by  the 
authority  of  the  primitive  church. 

"  It  certainly  was  in  use  in  the  Church  of  England  in 
the  time  of  King  Edward  the  Sixth's  first  Prayer  Book. 
The  visitation  articles  of  Cranmer  as  to  forbidding  the 
censing  to  certain  images,  &c,  supplies  one  of  the  proofe 
of  this  fact.  On  the  other  hand  the  use  of  it  during  the 
celebration  of  the  Eucharist  is  not  directly  ordered  in  any 
prayer  book,  canon,  injunction,  formulary,  or  visitation 
article  of  the  Church  of  England  since  the  Reformation. 
Bishop  Andrewes,  a  very  high  authority,  appears  to  have 
used  it,  though  in  what  way  is  not  clear,  in  his  own  private 
chapel ;  and  probably  traces  of  the  use  of  it  may  be  found 
in  the  private  chapels  of  other  bishops,  and  in  the  royal 
chapels. 

"  It  is  not,  however,  necessarily  subsidiary  to  the  cele- 
bration of  the  holy  communion,  and  it  is  not  to  be  found 
in  the  rubrics  of  tne  present  Prayer  Book,  which  describe 
with  considerable  minuteness  every  outward  act  which  is 
to  be  done  at  that  time. 

"  To  bring  in  incense  at  the  beginning  or  during  the 
celebration  and  remove  it  at  the  close  of  the  celebration 
of  the  Eucharist  appears  to  me  a  distinct  ceremony,  addi- 
tional and  not  even  indirectly  incident  to  the  ceremonies 
ordered  by  the  Book  of  Common  Prayer. 

"  Although,  therefore,  it  be  an  ancient,  innocent  and 
pleasing  custom,  I  am  constrained  to  pronounce  that  the 
use  of  it  by  Mr.  Mackonochie  in  the  manner  specified  in 
both  charges  is  illegal,  and  must  be  discontinued/' 
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In  the  subsequent  case  of  Sumner  v.  Wix  the  Dean  of 
the  Arches  said:  "Now  with  respect  to  the  use  of  incense, 
the  principal  defence  is  that  it  was  employed  during  an 
interval  between  two  services,  and  neither  belonged  to  nor 
was  subsidiary  to  either.  I  cannot  take  this  view  of  the 
state  of  facts  which  is  proved  by  the  evidence.  I  think 
the  fair  result  of  that  evidence  is  that  incense  was  used  in 
the  interval  between  two  services  which  would  otherwise 
have  immediately  succeeded  each  other ;  almost  the  same 
congregation  was  present  at  both  services  and  in  the  interval 
between  them.  It  is  true  that  after  the  incense  had  been 
removed  a  bell  was  rung  to  signify  that  the  second  service 
was  about  to  begin ;  but  looking  at  all  the  circumstances 
I  think  it  would  be  unreasonable  and  unjudicial  not  to  con- 
clude that  the  burning  of  the  incense  was  intended  to  be 
subsidiary  and  preparatory  to  the  celebration  of  the  holy 


communion. 


This  use  of  incense  was,  therefore,  pronounced  to  be 
illegal. 

As  to  the  charge  of  mixing  water  with  the  wine,  the  Martin  v. 
tenth  article  against  Mr.  Mackonochie  alleged  that  he  had  Mackonochu. 
in  his  church,  during  the  celebration  of  the  holy  communion,  M.i?in?  wa.tor 
mixed  water  with  the  wine  used  in  the  administration  of  W1       e  wme* 
the  holy  communion,  and  permitted  the  mixing  and  the 
administration  to  the  communicants  of  the  wine  and  water 
so  mixed. 

The  defendant  admitted  this  article  to  be  true. 

The  Dean  of  the  Arches,  having  adverted  to  the  primi- 
tive practice  on  the  subject,  said :  "  In  our  own  church  this 
custom  prevailed  before  the  Reformation ;  and  in  the  first 
order  of  the  communion,  which  preceded  the  first  Prayer 
Book,  the  rubric  directed  that  the  priest  should  *  bless  and 
'  consecrate  the  biggest  chalice  or  some  fair  and  convenient 
'  cup  or  cups  full  of  wine  with  some  water  put  unto  it ;'  and 
the  rubric  to  the  communion  service  of  the  first  Prayer 
Book  directs  that  the  minister  shall  'take  so  much  bread 
'  and  wine  as  shall  suffice  for  the  persons  appointed  to  re- 
'  ceive  the  holy  communion'  ....  'and  putting  the 
'  wine  into  the  chalice  or  else  in  some  fair  and  convenient 
'  CUP  prepared  for  that  use  (if  the  chalice  will  not  serve), 
'  putting  thereto  a  little  pure  and  clean  water ,  and  setting 
'  both  the  bread  and  wine  upon  the  altar.'  It  is  clear, 
therefore,  that  under  the  word  'wine'  might  be  compre- 
hended the  wine  and  water;  and  in  a  subsequent  rubric  at 
the  end  of  the  service  the  direction  is,  that  the  pastors  and 
curates  shall  find  at  their  costs  and  charges  'sufficient 
*  bread  and  wine  for  the  holy  communion.' 
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iv"li*T"*'  "*n  a"  8u'^e<llient  Prayer  Books  the  mention  nfw 

M.  .  'is  omitted;  perhaps  from  the  omission  in  thesecwdlV' 

with  the  trine.  Book  no  argument  unfavourable  to  the  use  of  iHsiai 
fairly  be  drawn,  as  no  manual  acts  of  consecration  in  ;r 
scribed  in  that  book.  But  in  the  present  Pnw  &• 
the  manual  acts  are  advisedly  specified  with  great  fazs 
ness  and  particularity ;  exact  directions  are  given •beo  i 
priest  shall  take  into  his  hands  the  bread  and  tic™. 
when  he  shall  place  them  on  the  table,  and  hew  be  ^ 
administer  them ;  and  I  must  bear  in  mind  that  the  <* 
pilers  of  our  present  Prayer  Book  had  before  them  th*  5* 
Prayer  Book  of  Edward  VI.,  and  carefully  considered  a 
rubrics  which  it  contained ;  and  in  my  opinion  the  kg 
consequence  of  this  omission,  both  of  the  water  wdof* 
act  01  mixing  it  with  the  wine,  must  be  considered  £> 
prohibition  of  the  ceremony  or  manual  act  of  nuiijf  f 
water  with  the  wine  during  the  celebration  of  the  Eocbw 
.  .  .  .  The  mingling  a  little  pure  water  with  the  «* 
is  an  innocent  and  primitive  custom,  and  one  whira  • 
been  sanctioned  by  eminent  authorities  in  our  church,  & 
I  do  not  say  that  it  is  illegal  to  administer  to  (»«* 
municants  wine  in  which  a  little  water  has  been  pre™*, 
mixed ;  my  decision  upon  this  point  is,  that  the  min-i 
may  not  take  place  during  the  service,  because  aw 
mixing  would  be  a  ceremony  designedly  omitted  ai * 
therefore  prohibited  by  the  rubrics  of  the  present  raft 
Book." 

fjuBrf  In  the  subsequent  case  of  Elphinstone  or  £w"y; 

Purckas,  the  question  of  the  Uwfulness  of  administer^. 
wine  mixed  with  water,  though  not  mixed  at  (^jin*r[ 
celebration,  or  as  a  part  of  the  ceremony,  was  raised,  J 
Dean  of  the  Arches,  referring  among  other  autbon^ 
Bishop  Andrewesand  Palmer's  Ongines  Liturgies,  p£ 
nounced  in  favour  of  the  lawfulness  of  this  practice- 
Privy  Council  on  appeal  reversed  this  part  tsthit  jnflg8* 
and  declared  the  practice  unlawful.  j 

Ptadnc  alma         "With  respect  to  the  charge  against  Mr.  Simp** 

""  *luoL  placing  the  alms  on  a  footstool  instead  of  the  holy  ** 

the  practice  was  pronounced  illegal  by  the  Dean  ™ 
Arches. 

Ham*  t.  With  respect  to  the  charge  of  having  lighted  <»»**? 

.MnUwchi*.    ^  holy  table,  the  article  (umnst  Mr.  Mackonoctfe^T 

i.i-hw  on  the    that  the  defendant  had  in  his  church  "  used  lighted  can** 

on  the  communion  table  during  the  celebration  of  the ». 

communion,  at  times  when  such  lighted  candles  wfrt "' 

wanted  for  the  purpose  of  giving  light."  j 

The  answer  to  this  article  alleged  that  the  saiW 


Mr.  /'iirclm*. 
A'lrninistrn- 
1 1  hi  of  mixod 

i1  Italics, 


Holy  Table 


LITURGY  AND  RITUAL.  979 

andles  were  not  placed  on  the  communion  table,  but  upon 
,  narrow  moveable  ledge  of  wood,  resting  on  the  said  table, 
aad  that  the  said  candles  were  so  placed  and  kept  lighted, 
lot  during  the  celebration  of  the  holy  communion  only, 
>ut  also  during  the  whole  of  the  reading  of  the  communion 
service,  including  the  epistle  and  gospel,  and  during  the  * 
ringing  after  the  reading  of  the  Nicene  Creed,  and  during 
the  delivery  of  the  sermon. 

The  Dean  of  the  Arches  made  among  other  observations 
the   following: — "There  is  no  express  direction  in  the 
rubrics,  or  in  the  Statutes  of  Uniformity,  or  in  the  Canons 
of  1603,  for  the  use  of  lights  at  all  on  the  holy  table.     Nor 
is  there,  in  these  documents,  any  express  prohibition  of 
this  ornament  of  divine  service;   and,  adhering  to  the 
principle  which  has  guided  my  judgment  in  the  matters  of 
the  elevation,  the  mixing  of  water  with  wine,  and  of  the 
incense,  it  becomes  my  duty  to  consider  whether  the  use 
of  lights  on  the  holy  table  falls  under  the  category  of 
things  indirectly,  or  by  necessary  implication,  prohibited 
upon  the  grounds  which  have  been  stated,  or  whether'it 
he  lawful  either  as  indirectly  ordered  or  innocently  subsi- 
diary to  divine  worship.     But  there  is  also  another  con* 
sideration  peculiar  to  this  subject,  and  which  must  in  some 
degree  distinguish  the  treatment  of  this  ornament  from 
that  which  the  others  have  received,  namely,  the  important 
consideration  whether  the  use  of  lights  has  not  been  ordered 
by  competent  authority,  and  whether  that  order  must  not, 
upon  legal  principles  of  construction,  be  deemed  a  part  of 
the  present  law  of  the  church. 

"The  rubric  directs,  *  that  such  ornaments  of  the  church 
'  and  the  minister  thereof  shall  be  retained  and  be  in  use 
4  as  were  in  this  Church  of  England  by  the  authority  of 
'  Parliament  in  the  second  year  of  the  reign  of  King  Ed- 
*  ward  the  Sixth.'  The  Judicial  Committee  of  the  Frivy 
Council  have  instructed  me  as  to  the  legal  meaning  of  the 

word  '  ornament  *  in  this  rubric 

"  In  1547  the  royal  Injunctions,  the  subject  of  so  much 
discussion  during  the  course  of  the  argument,  were  issued. 
I  refer  to  a  very  curious  and  rare  edition  with  which  I  have 
been  furnished,  printed  in  London  in  1547,  contempora- 
neously, therefore,  with  the  issue  of  the  Injunctions  them- 
selves. 

•  •  •  •  * 

'  "  The  next  Injunction  is  the  one  which  affects  the  question 
as  to  the  lawfulness  of  these  lights, — '  That  suche  images  as 
*  thei  knowe  in  any  of  their  cures,  to  bee,  or  have  been  so 
'  abused  with  pilgrimage  or  offrynges,  of  any  thyng  made 
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thereunto,  or  glial  bee   hereafter  censed  unto,  tkl  % 
none  other  private  persones)  shall  for  the  «1vot&s  .: 
that  moste  detestable  oflence  of  idolotrie,  furtheiii* 
downe  or  cause  to  bee  taken  downe,  and  destroyetkesE 
and  shall  suffre  from  hensefurthe,  no  torches,  norau^ 
tapers,  or  images  of  ware,  to  bee  sette  afore  anyim** ' 
picture,  but  onely  twoo    lights  upon  the  high  »-f 
before  the  sacrament,  whiche,  for  the  significack^  rs 
Christe  is  the  very  true  light  of  the  worlde,  tbei  sbl 
sufire  to  remain  still:    admonishjng  their  parisb.i* 
that  images  serve  for  no  other  purpose,  but  to  bee  a£ 
membrance,  whereby,  man  maie  bee  admonished « *^ 
holy  lifes  and  conversation  of  them  that  the  said  w%* 
doo  represent;  whiche  images,  if  they  doo  abase  te  *? 
other  intent,  they  commit  idolotrie  in  the  same,  to  gr** 
daunger  of  their  soules.'  . 

"  A  variety  of  questions  arise  upon  the  subject  of  «** 
Injunctions ;  but  they  may  be  all,  I  think,  comprebe^ 
under  the  following  heads : —  ^ 

1 .  Were  these  Injunctions  lawfully  issued  under  st- 

able authority  ?  ^ 

2.  If  so,  were  they  subsequently  abrogated  by  st- 

able authority  ?  f 

" Inasmuch,  therefore,  as  I  think  that  the  ^9B^ 
which  order  these  two  lights  were  issued  under  stow  _^ 
authority  and  have  not  been  directly  repealed  by  tw  ^J 
authority;  inasmuch  as  they  are  not  emblematical  o    . 
rite  or  ceremony  rejected  by  our  church  at  the  una6  **    * 
Reformation,  inasmuch  as  they  are  primitive  and  **!' 
in  their  origin,   evangelical  in   their  proper  ^^V 
purged  from  all  superstition  and  novelty  by  the  verr 
of  the  Injunction  which  ordered  their  retention  »  ^ 
church,  I  am  of  opinion  that  it  is  lawful  to  P "^^ 


lighted  candles  on  the  holy  table  during  the  tune  oi 


holy  communion  '  for  the  signification  that  Christ  is 
*  very  true  light  of  the  world.' "  ,  *•. 

On  appeal  to  the  Privy  Council,  however,  their  low*  1 , , 
said:  "The  learned  judge  of  the  Arches  Court  *» 
opinion  that  these  lights  were  ordered  by  ^J^  ^ 
having  statutable  authority,  which  Injunctions  w» 
been  directly  repealed;    that  they  were  primd"* 
catholic  in  their  origin,  evangelical  in  their  proper  s<. 
bolism,  purged  from  all  superstition  and  novelty  »>v 
very  terms  of  the  Injunction  which  ordered  their  reten 
in  the  church,  and  that,  therefore,  it  was  lawful  to  p 
them  on  the  holy  table  during  the  time  of  the  boh® 
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^union  '  for  the  signification  that  Christ  is  the  very  true 
light  of  the  world, 

**  The  authorities  cited  show  beyond  all  doubt  the  very 

vncient  and  general  use  in  the  church  of  these  symbolical 

lights;   and  the  Injunction  to  which  the  learned  judge 

trefers,  is  the  third  of  those  issued,  a.d.  1547,  in  the  first 

year  of  the  reign  of  King  Edward  VI.     By  this  it  was 

ordered  that  images  should  be  taken  down  and  destroyed, 

and  that  spiritual  persons  should  suffer  no  torches  or 

candles  to  be  set  afore  any  image  or  picture,  but  only  two 

lights  upon  the  high  altar,  before  the  sacrament,  which, 

!  for  the  signification  that  Christ  is  the  very  true  light  of  the 

world,  they  should  suffer  to  remain. 

"  It  would  deserve  consideration  how  far  under  any  cir- 
cumstances this  Injunction  could  now  be  held  operative, 
having  regard  to  the  words  f  upon  the  high  altar,  before 
the  sacrament,'  and  to  the  distinction  pointed  out  by  this 
committee  in   Westerton  v.  Liddell(m)9  and  Parker  v. 
Leach  (n),  between  the  sacrificial  altar  and  the  communion 
table.     But  without  dwelling  on  this,  and  without  stopping 
at  this  place  to  inquire  into  the  nature  of  the  authority 
under  which  the  Injunctions  of  1547  were  issued,  their 
lordships  are  clearly  of  opinion  that  the  Injunction  in  ques- 
tion, so  far  as  it  could  be  taken  to  authorize  the  use  of 
lights  as  a  ceremony  or  ceremonial  act,  was  abrogated  or 
repealed  by  the  act  1  Eliz.  c.  2,  particularly  by  section  27 
already  mentioned,  and  by  the  present  Prayer  Book  and 
Act  of  Uniformity,  and  that  the  use  of  lighted  candles, 
viewed  as  a  ceremony  or  ceremonial  act,  can  derive  no 
warrant  from  that  Injunction. 
•  •••••• 

"  It  remains  to  be  considered  whether  the  use  of  these  two 
lighted  candles  can  be  justified  as  a  question  of  *  orna- 
ments' according  to  the  definition  of  that  term  already  re- 
ferred to.  It  was  in  this  sense  that  the  argument  for  the 
respondent  appeared  to  prefer  to  regard  them ;  and  the 
learned  judge  of  the  Arches  Court  also,  although,  at  the 
earlier  part  of  his  judgment,  he  had  stated  that  the  matters 
complained  of  before  him  must  be  considered  as  '  ceremo- 
nies, appears  ultimately  to  have  applied  to  the  use  of  the 
lighted  candles  the  law  or  rubric  as  to  ornaments." 

Their  lordships,  however,  determined  that  they  were 
clearly  not (t  ornaments"  within  the  meaning  of  the  rubric, 
and  that  they  were  not  necessarily  subsidiary  to  the  service. 


(m)  Moo.  Special  Rep.  17G— 184.  (n)  2  Moo.  P.  C,  N.  S.  199. 
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And  on  the  whole  they  came  to  this  conclusion  "'R* 
lordships  will,  therefore,  humbly  advise  her  Majesty  a 
the  charge  as  to  lights  also  has  been  sustained,  «d  ds 
the  respondent  should  be  admonished  for  the  fctse* 
abstain  from  the  use  of  these  articles.9 

In  the  case  of  Sumner  v.  Wix3  the  defendant  waictap 
with  the  ecclesiastical  offences  of  adding  to  the  cere*** 
and  rites  prescribed  by  the  law  to  be  used  in  chnn4,fc* 
burning  of  lights  and  the  use  of  incense. 

The  charges  with  respect  to  the  burning  of  lights** 
contained  in  the  following  articles: —  . 

"  3rd.  That  the  said  Richard  Hooker  Edward  Wjl  ■ 
the  church  of  the  said  perpetual  curacy  or  ***"?.* 


St.  Michael  and  All  Angels,  Swanmore,  on  the  fiflo^ 
Sundays,  to  wit,  on  the  7th  day  of  February,  on  the" 
day  of  March,  on  the  18th  day  of  April,  and  on  the  W 


Sundays,  to  wit,  on  the  7th  day  of  February,  on  the 
day  of  March,  on  the  18th  day  of  April,  and  on  the 
day  of  May,  all  in  the  year  1869,  used  lighted  c"^ 
the  communion  table  m  the  said  church,  or  on  *  **? 


or  shelf  immediately  above  the   said  communion 


talst* 


the  said  ledge  or  shelf  having  the  appearance  of  b&e 
affixed  to  and  of  forming  part  of  the  said  com»B»J 
table;  during  the  celebration  of  the  holy  0OT?™JD^DJ 
times  when  such  lighted  candles  were  not  I^n^e*^raKj1 
purpose  of  giving  light,  and  permitted  and  sanctioned, 
use  of  lighted  candles."  ^   • 

"  5th.  That  the  said  Richard  Hooker  Edward  Wi*£ 
the  said  church  on  the  following  Sundays,  to  wi^  w  j 
28th  day  of  March,  on  the  18th  day  of  April,  and oo» 
23rd  day  of  May,  all  in  the  jrear  1869,  used  %h^/^ 
placed  in  candlesticks  standing  on  each  side  of  the  cw 
munion  table  during  the  celebration  of  the  holy  coflrS 
nion,  at  times  when  such  lighted  candles  were  not  ^9 
for  the  purpose  of  giving  light,  and  permitted  and  s*^ 
tioned  such  use  of  lighted  candles."  ^.   ♦ 

"  7th.  That  the  said  Richard  Hooker  Ed  wan?  » *£ 
the  said  church,  on  Sunday  the  28th  day  of  March,  1W* 
caused  or  permitted  two  lighted  candles  to  be  held,  ■  (&  . 
each  side  of  the  priest  when  reading  the  gospel,  sa 
lighted  candles  not  being  then  required  for  the  purpose 
gfving  light"  , 

With  respect  to  the  charge  contained  in  the  3rd  tnwfj 
Mr.  Wix  offered  the  following  defence  in  his  iegtfBSrr 
plea  (3rd  article): — 

He  said  the  cnarge  against  him —  , 

"  Is  in  part  untruly  pleaded,  for  he  alleges  that  on  . , 
said  days  in  the  said  third  article  mentioned,  the  #> 
lighted  candles  were  not  placed  on  the  communion  &«*' 


LITUBGY  AND  RITUAL.  983 

on  a  ledge  or  shelf  immediately  above  the  same  as 
^herein  alleged,  but  upon  a  certain  other  table  called  a 
retable,  the  said  retable  standing  distinct  and  separate 
,£rom  and  not  forming  or  appearing  to  form  part  of,  and 
not  being  affixed  or  appearing  to  be  affixed  to  the  said 
communion  table." 

The  Dean  of  the  Arches  said:  "It  appears  from  the 
evidence  that  what  is  called  the  retable  is  a  separate  and 
distinct  piece  of  furniture  from  the  holy  table;  that  it  is 
placed  behind  the  holy  table ;  and  that  the  ledge  or  shelf 
of  it,  to  use  the  words  of  the  witness,  *  appears  like  a  mantel- 

Eiece'  over  the  holy  table;  that  on  this  retable  stood  two 
urge  candles  and  twelve  branch  candles,  and  that  on  each 
side  of  the  holy  table  there  stood  a  large  candlestick  which 
rested  on  the  ground.     All  these  candles  were  lighted  at 
the  time  and  in  the  manner  which  I  will  now  state.     And 
I  may  remark  that  the  counsel  for  Mr.  Wix  admitted  very 
properly  that  the  evidence  given  by  the  witness  Cooper 
was  substantially  correct,  and  did  not  cross-examine  him. 
It  appears  from  his  evidence  that  after  the  third  collect  for 
grace  had  been  said,  then  there  was  a  sermon;  after  which 
the  remaining  prayers  were  said,  concluding  with  the  apos- 
tolic benediction.     After  this  the  candles  were  lighted  by 
a  chorister;  there  was  a  procession  by  the  minister  and 
choir  then  formed,  and  they  went  from  the  church  to  the 
vestry.     After  which,  another  procession  came  from  the 
vestry  with  censers  and  incense  burning,  went  to  the  holy 
table,  where  the  priest  stirred  up  the  incense,  and  censed 
all  the  things  on  the  retable  and  holy  table,  while  he  him- 
self was  censed  by  a  boy  behind  him.     After  which  the 
censers  and  incense  were  carried  by  a  boy  into  the  vestry, 
accompanied  it  should  seem  by  one  of  the  priests,  another 
priest  remaining  at  the  holy  table.     After  the  communion 
service  was  over  the  censers  were  again  fetched  from  the 
vestry;   another  procession  was  formed,  and  the  lights 
were  extinguished.     There  were  no  lighted  candles  on  the 
holy  table  itself;  there  was  no  incense  burning  during  the 
time  of  the  celebration  of  the  Eucharist.     Between  the 
close  of  the  morning  prayers  and  the  beginning  of  the  com- 
munion service  some  of  the  congregation  left  the  church 
and  other  persons  came  in,  and  a  bell  was  rung  to  denote 
that  the  communion  service  had  begun.     These  four  facts 
which  are  proved  in  the  case  are  much  relied  upon  by  the 
counsel  for  Mr.  Wix  as  materially  differing  the  present 
case  from  that  of  Martin  v.  Mackonochie ;  so  much  so  as 
to  make  this  present  case  one  prima  impressionis. 
"  It  has  been  forcibly  contended  that  the  two  judgments 
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Aimmt  y.        of  Martin  v.  Mackonoehie  and  LiddeU  y.  JFesterU*  e 
M  **•  irreconcileable  in  principle,  and  that  I  ought  to  fofiww 

J^hja  near       doctrine  laid  down  in  the  former,  and  not  in  the  latter  as 
Table.0  *  I£  indeed,  the  duty  were  cast  on  me  of  demonstrating 

the  two  decisions  were  in  every  respect  harmonious  as  to  ifc 

frinciple  on  which  they  proceeded,  I  might  perhaps,  uW. 
do  not  say  that  I  should,  find  the  task  a  difficult  <#  = 
execute,  more  especially  with  respect  to  the  weight  ap" 
renuy  given  to  the  Injunctions  of  Edw.  VI.  in  Liti^- 
Westerton,  and  their  entire  rejection  in  Martin  r.  ***** 
nochie,  when  they  were  relied  upon  for  the  purpo** 
showing  that  the  burning  of  two  candles  to  represent « 
true  light  of  the  world  was  illegal.     But  I  am haflfj 
think  that  no  such  duty  is  imposed  upon  me  in  the  press 
case.     The  lights  which  were  burnt  in  this  case  w«  * 
upon  the  holy  table  or  < high  altar/  and  therefore  area- 
affected  by  the  Injunctions;  and  the  lighting  and  the  ten* 
ing  of  them  in  the  manner  and  the  circiimstances  proyw 
appears  to  me  to  fell  under  the  category  of  ceremony 
War  are  they,  in  the  language   of  the  privy^  ****£. 
Martin  v.  Mackonoehie  (o),  <  inert  and  unused,  but  tM£ 
actively  employed  as  a  part  of  a  ceremonv,  and  are  tne^ 
fore  illegal  according  to  my  own  decision  m  the  same 
It  is  not  necessary  that  I  should  pass  any  opinion  in* 
the  legality  of  these  things,  if  they  were  d^^°*^ 
neither  ' ornamenta'  nor  ceremonies.     It  ™R  •*  ?JDjLe 
bered  that  the  candles  were  lit  and  burning  dunn* 
whole  of  the  communion  service."  m  fl  .^ 

The  defendant  was  admonished  to  abstain  from  ft" 
practices  and  condemned  in  the  costs  of  the  suit.    ^* 
In  Elphinstone  v.  Purchas,  one  of  the  articles  cntfg* 
as  follows: — 
Case  of  "  XI.  That  you,  the  said  Rev.  John  Purciaa    .   r^ 

Mr.  PurcKa*.  used  lighted  candles  standing  on  and  about  and  before  ^ 
Lights  and  communion  table  during  the  performance  of  other  jw3  ^ 
Paschal  Taper.  ^  mornmg  service  than  the  communion  service, J » 

matter  of  ceremony,  and  when  they  were  not want*^ 
the  purpose  of  giving  light.     That  you  also  during    ^ 
whole  of  divine  service  on  Easter  Sunday,  1869,  WP, 
very  large  lighted  candle,  called  a  paschal  taptft  P*r\ 
and  standing  towards  the  south  side  of  the  coning 
table,  as  a  matter  of  ceremony,  and  when  it  was  not  **? 
for  the  purpose  of  giving  light.     That  you  also,  ft* van 
times,  during  the  performance  of  divine  service   •    •   *  ' 
caused  acolytes,  or  attendants,  as  a  matter  of  qn&bmW* 

(o)  L.  R,  2  P.  C,  p.  387. 
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bear  about,  move,  set  down,  and  lift  up  various  lighted 
candles  -when  the  same  were  not  needed  to  give  light." 

These   practices   were  condemned  by  the    Court    of 
Arches.  \ 

The  following  further  points  were  decided  in  the  case 
of  JElphinstone  or  Hebbert  v.  Purchas,  by  the  Court  of 
Arches  and  the  Privy  Council.     It  is  to  be  borne  in  mind, 
however,  that  the  case  of  Mr.  Purchas  was  undefended, 
and  also  that  no  evidence  was  offered  on  his  behalf  ex- 
planatory of  the  practices  for  which  he  was  articled. 

Various  charges  relating  to  particular  kinds  of  proces-  As  to  proces- 
sions organized  by  Mr.  Purchas  in  his  church,  are  to  be  ™m*>  *c- 
found  in  the  following  articles  :— 

€€  IV.  That  you,  the  said  Rev.  John  Purchas,  on  the 
several  occasions  in  this  article  hereinafter  mentioned,  in 
the  said  church  or  chapel  of  St.  James's,  Brighton   .     . 
immediately  before,  but  at  the  hour  appointed  for  the 
commencement  of  the  prayers  appointed  to  be  read  at 
morning  and  evening  service  respectively,  and  without  any 
break  or  interval,  and  as  connected  with  and  being  the 
beginning  of  and  a  part  of  the  rites  and  ceremonies  of 
public  worship  on  the  said  several  occasions,  in  the  pre- 
sence of  the  congregation  then  assembled  in  the  said 
church  or  chapel  01  St.  James's,  Brighton,  for  the  purpose 
of  hearing  divine  service,  formed,  or  caused  to  be  formed, 
a  procession  composed  of  a  thurifer  carrying  an  incense* 
vessel  containing  incense,  swinging  the  same ;  a  crucifer 
bearing  a  crucifix,  or  large  cross,  with  a  figure  of  the 
Saviour  thereon ;  two  acolytes,  or  boys  dressed  in  red  and 
white,  with  red  skullcaps  on  their  heads  and  bearing 
lighted  candles ;  several  deacons,  or  other  persons,  bear- 
ing one  or  more  silk  banners,  with  a  cross  or  other  device 
embroidered  on  each  of  such  banners ;   divers  choristers 
dressed  in  red  and  white ;  a  person  called  a  ceremoniarius 
in  cassock  and  cotta,  with  blue  tippet;    two  persons, 
called  rulers  of  the  choir,  in  copes ;  you  the  said  Rev. 
John  Purchas,  and  the  other  officiating  minister  of  the 
day,  in  copes :  that  the  procession  so  formed  proceeded 
round  the  said  church  or  chapel  of  St.  James's,  singing  a 
certain  hymn,  being  No.  100  of  the  hymns  contained  in  a 
book  called  *  Words  of  the  Hymnal  Noted,'  or  some  other 
hymn  from  the  same  book ;  and  that  immediately  on  the 
return  of  each  of  such  processions  on  each  of  the  said 
several  occasions  to  the  choir,  the  prayers  for  the  day 
were  commenced;  and  that  on  a  certain  other  occasion 
....     immediately  after  the  benediction  at  evening 
service,  and  without  any  break  or  interval,  and  as  con* 
P.    VOL.  II.  3  s 
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Case  of  nected  with  and  forming  the  conclusion  of  and  parte) 

Mr.  Pmrckas.    rites  and  ceremonies  of  public  worship,  formed,  or  aaad 
i>  ^  y^  formed,  a  like  procession  to  the  one  immedatelT 

hereinbefore  mentioned,  and  proceeded  therewith  reoai 
the  said  church,  ringing  as  aforesaid  in  the  presence  of  & 
congregation  assembled." 

"  XIV.  That  you  then  formed  or  caused  to  befermd 
a  procession  consisting  of  a  thurifer  with  his  moa«- 
yessel  containing  incense,  the  crucifer  with  a  large  mate* 
acolytes  or  boys  with  lighted  candles,  the  person  aM 
ceremoniarins,  an  assistant  minister,  and  yon,  the  1*t- 
John  Purchas,  in  a  cope,  followed  by  several  members  oj 
the  congregation  each  with  a  lighted  candle;  that  use 
procession  so  formed  proceeded  round  the  interior  of  the 
said  church  or  chapel  singing ;  that  thereupon  afterward* 
you,  the  said  Rev.  John  Purchas,  took  off  your  cope,  tw 
wearing  a  white  alb  with  gold  stole  and  c^fsu^^^ 
ceeded  to  the  communion  table  and,  after  being  7°°^ 
censed,  commenced  the  communion  service,  .^"^r^ 
reading  of  which  the  congregation  extinguished  && 
candles.  That  after  the  collect  and  epistle  had  bee^^ 
the  said  candles  were,  during  the  reading  of  the  ff^l 
again  lighted  and  were  then  again  extinguished,  cm ' 
the  acts  m  this  article  hereinbefore  set  forth,  being  of  u* 
nature  of  and  intended  by  you  as  and  constituting  a  rehgw05 
ceremony."  .    , 

"  XXVI.  That  you,  the  said  Rev.  John  Purchas,  m  tte 
said  church  or  chapel  of  St  James's,  Brighton,  at  mo^ 
service,  and  during  or  immediately  after  the  concluflOB 
morning  prayer,  and  before  the  commencement  of  the  com- 
munion service,  sprinkled  or  caused  to  be  gprinkfed  wrtn  sfr 
called  holy  water,  and  blessed  or  consecrated,  or  caosw^ 
blessed  or  consecrated,  and  censed,  or  caused  to  be  ceose7' 
divers  palm  branches  then  lying  on  a  table  placed  netf 
the  communion  table,  and  that  after  the  said  monf^ 
prayer  was  concluded  you  caused  the  said  palm  btancnp 
to  be  distributed  to  yourself  and  to  divers  other  c^er*^* 
holy  orders,  to  persons  of  the  choir  and  member  <»~* 
congregation  then  and  there  present  in  the  said  church 
chapel ;  and  that  you  then  caused  to  be  formed  a  pro**0 
sion  in  the  said  church  or  chapel,  with  a  crucifix  bofl>e 
before  it,  and  consisting  of  the  thurifer,  choristers,  Pne^ 
and  others,  which  said  procession  then  proceeded  roaS^ 
the  interior  of  the  said  church  or  chapel,  chaunttofr  *J* 
elevating  the  said  palm  branches,  and  accompanied  *}W 
lighted  candles;  and  that  on  the  return  of  the  p*01***^ 
the  communion  service  was  immediately  commenced  ft0* 
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proceeded  with,  the  whole  taking  place  in  the  presence  of 
the  congregation  then  assembled  to  hear  divine  service  as 
a,  part  of  divine  service,  and  aa  a  ceremony  connected 
therewith,  without  break  or  intermission." 

On  these  articles  the  Dean  of  the  Arches  observed — 
"  It  appears  to  me  from  the  evidence  that  these  par- 
ticular processions  have  been  so  conducted  as  to  constitute 
a  further  rite  or  ceremony  in  connection  with  the  morning 
and  evening  service,  and  in  addition  to  those  prescribed  by 
the  rubrics  for  those  services.  I  must,  therefore,  placing 
them  under  this  category,  pronounce  them  illegal." 

The  following  articles  contained  charges  against  Mr.  Introduction 
Purchas  "  for  using,  during  the  time  of,  or  so  immediately  ^witionai 
connected  with,  the  prescribed  service  as  to  be  practically  rites, 
indistinguishable  from  it,  rites  or  ceremonies  other  than 
and  additional  to  those  prescribed  in  the  Book  of  Common 
Prayer :" — 

€€  V.  That  on  a  certain  occasion    ....    vou,  the 

said  Rev.  John  Purchas,  in  the  said  church  or  chapel  of 

St.  James's,  Brighton,  aforesaid,  caused  a  group  of  acolytes 

or  attendants,  to  stand  or  kneel  round  you,  and  a  person 

called  the  crucifer  to  stand  by  the  side  of  vou,  bearing  a 

crucifix  or  gilt  cross,  with  the  figure  of  the   Saviour 

thereon,  as  a  matter  of  ceremony  during  the  reading  by 

you,  the  said  Rev.  John  Purchas,  of  the  gospel  in  the 

communion  service ;  that  on  certain  other  occasions  •  .   . 

the  '  Te  Deum'  being  on  each  of  such  occasions  sung  as  a 

part  of  evening  service  immediately  after  the  evening 

prayers,  in  the  said  church  or  chapel  of  St.  James's, 

Brighton,  aforesaid,  the  congregation  remaining  in  the 

said  church  or  chapel  during  the  singing  thereof,  you,  the 

said  Rev.   John  Purchas,  during  the  singing  thereof, 

caused  the  said  crucifer,  with  his  said  crucifix,  and  the 

bearers  of  banners,  to  stand  holding  the  same  as  a  matter 

of  ceremony  near  to  you,  the  said  Rev.  John  Purchas,  and 

in  front  of  the  holy  table." 

"  XIII.  That  you,  the  said  Rev.  John  Purchas,  did,  in 
the  said  church  or  chapel  of  St.  James's,  Brighton  .... 
at  morning  service,  immediately  after  the  conclusion  of  the 
commination,  and  before  commencing  the  communion 
service  (you  being  then  the  officiating  minister),  proceed, 
as  a  matter  of  ceremony  in  connection  with  the  divine 
service  of  the  day,  to  take  from  the  holy  table  a  certain 
vessel,  previously  placed  thereon,  filled  with  a  black 
powder  being  or  resembling  ashes ;  and  did  then  bless  or 
consecrate  the  same,  and  did  then  rub  a  portion  of  such 
powder  on  the  foreheads  of  certain  persons,  members  of 
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the  congregation,  who  then  knelt  before  you  for  that  pur- 
pose (to  wit,  a  certain  other  clergyman  then  present,  tk 
person  called  the  ceremoniarius,  a  person  called  a  rukr 
of  the  choir,  and  certain  acolytes,  or  boys);  and  did 
further  then  publicly  invite  any  other  members  of  tie 
congregation  to  come  forward  for  the  like  purpose;  afar 
which,  none  others  having  come  forward,  the  commimK* 
service  was  commenced  and  proceeded  with. 

"  XIV.  That  you,  the  said  Rev.  John  Purchas, .  .  .  * 
the  said  church  or  chapel  of  St.  James's,  Brighton,  afore- 
said, in  the  morning,  and  when  no  artificial  light  was  neces- 
sary, during  the  performance  of  divine  service,  to  wit,  whiK 
the  Litany  was  being  read,  censed  or  caused  to  be  censed, 
and  afterwards  sprinkled  or  caused  to  be  sprinkled  with 
holy  water,  or  water  previously  blessed  or  consectated.  a 
number  of  candles  then  placed  and  being  on  a  small  taWe 
close  to  the  communion  table,  and  that  you  then,  ^^  *{* 
Litany  was  finished  and  before  the  commencement  <nu& 
communion  service,  lighted  the  said  candles  and  dis- 
tributed them  to  divers  members  of  the  congregation  who 
then,  by  your  direction  or  sanction,  held  up  the  same  so 
lighted."  .    , 

«  XXL  That  you,  the  said  Rev.  John  Purchas,  m  the 
said  church  or  chapel  of  St.  James's,  Brighton,  aforesaw* 
on  divers  occasions  ....  caused  a  small  bell  to  be  nmj 
divers  times  during  the  prayer  of  consecration  in  the 
service  of  the  holy  communion,  such  ringing  being 
simultaneous  and  connected  with  the  consecration  of  the 
elements,  and  with  the  elevation  of  them,  as  in  the  pre- 
ceding articles  mentioned." 

"  XXII.  That  you,  the  said  Rev.  John  Yuich*s,<* 
several  occasion,  in  the  said  church  or  chapel  of  St.  James  s 

Brighton,  aforesaid caused  to  be  said  orsu£» 

before  the  reception  of  the  elements,  and  immediately 
after  the  prayer  of  consecration  in  the  communis 
service,  the  words  or  hymn  or  prayer  commonly  fa*0** 
as  *  The  Agnus,'  that  is  to  say :— «  O  Lamb  of  God,  that 
takest  away  the  sins  of  the  world,  have  mercy  on  &* 
which  said  words  are  appointed  to  be  said  only  as  a  part 
of  the  said  hymn  or  prayer  at  the  conclusion  of  the  saw 
service,  namely,  after  the  reception  of  the  elements  by  the 
communicants  is  completely  ended,  and  after  the  Lod* 
Prayer  and  the  other  prayer  then  appointed  and  t« 
Gloria  have  been  said,  and  immediately  before  the  final 
blessing." 

"  XXVIII.  That  you,  the  said  Rev.  John  Purees 
in  the  said  church  or  chapel  of  St.  James's  Brighton, 
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aforesaid,  on  Sunday,  March  the  14th,  1869,  at  evening 

service,  and  immediately  on  the  conclusion  of  your  sermon, 

gave   notice  that  on  the  next  day  there  would  be  'a 

mortuary  celebration  for  the  repose  of  a  sister  at  eleven 

o'clock ;    and  that  on  Monday  morning,  March  the  15th, 

1869,  while  performing  divine  service  in  the  said  church 

or  chapel,  namely,  while  reading  the  communion  service, 

immediately  after  the  collect  for  the  queen,  and  before  the 

epistle,  you  interpolated  and  said  the  following  words,  that 

is  to  say — '  O  God!  whose  property  is  ever  to  have  mercy 

and  to  forgive,  be  favourable  unto  the  soul  of  this  thy 

servant'  (thereby  meaning  the  soul  of  the  deceased  person 

for  whose  repose  the  said  mortuary  celebration  was  made), 

'  and  blot  out  all  her  iniquities,  that  she  may  be  loosed 

from  the  chains  of  death  and  be  found  meet  to  pass  unto 

the  enjoyment  of  life  and  felicity  through  Jesus  Christ  our 

Lord.    Amen.'    After  which,  1  These,  chap,  iv.,  verse  13 

to  verse  18,  was  read  as  the  epistle,  and  the  rest  of  the 

service  was  proceeded  with,  John,  chap,  vi.,  verse  37  to 

verse  40,  being  read  as  the  gospel." 

"  XXXIII.  That  you,  the  said  Rev.  John  Purchas,  in 
the  said  church  or  chapel  of  St.  James's,  Brighton  ...  at 
the  usual  hour  for,  and  immediately  before  the  commence- 
ment of  evening  prayer,  and  in  the  presence  of  the  con- 
gregation then  assembled  to  hear  divine  service,  ma4e, 
received,  or  admitted  a  new  acolyte  or  choir  boy,  by 
causing  him  then  to  kneel  on  one  of  the  steps  before  the 
holy  table,  and  reading  some  words  or  sentences  out  of  a 
book,  and  making  the  sign  of  the  cross  over  him,  and 
putting  into  his  hands  a  candlestick  with  candle,  and 
afterwards,  in  like  manner,  putting  into  his  hands  decanters 
or  glass  bottles  of  wine  and  of  water,  those  actions  collec- 
tively being  intended  as  and  constituting  a  religious  rite 
or  ceremony." 

The  Dean  of  the  Arches  said — 

"  I  think  these  articles  are  substantially  proved ;  and 
that  in  these  circumstances  the  additional  rites  or  cere- 
monies must  be  considered  as  illegal,  on  the  principle  of  the 
decision  in  Martin  v.  Mackonochie ;  and  I  accordingly 
admonish  Mr.  Purchas  to  abstain  from  the  use  or  sanction 
of  the  particular  rites  and  ceremonies  so  charged  for  the 
future. 

The  6th  and  7th  Articles  contained  the  following 
charges: — 

"  VI.  That  you,  the  said  Rev.  John  Purchas,  on  the  Ceremonial 
several  occasions  hereinafter  in  this  article  mentioned,  in  *■»  <tf  crociAx. 
the  said  church  or  chapel  of  St.  James's,  Brighton,  afore- 
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Cue  0f  said   .     .     .     .   placed  or  caused  to  be  placed  on  the  holy 

Mr,  Purcka$.  table,  or  on  a  narrow  ledge  resting  thereon  or  connected 
Ceremonial  therewith,  or  fixed  immediately  above  die  same  so  as  to 
use  of  crucifix,  appear  to  the  congregation  to  be  in  contact  or  connection 

with  the  holy  table,  a  large  metal  crucifix  with  a  figure  of 
the  Saviour  thereon  (the  same  being  intended  for  a  cere- 
monial or  religious  purpose,  and  not  being  a  pari  of  thi 
architectural  decorations  of  the  church,  but  being  placed 
on  such  ledge  with  the  object  and  intention  of  being  made 
to  appear  a  part  of  the  furniture  of  the  holy  table);  and 
that  you,  on  the  said  several  occasions,  allowed  the  same 
so  placed  to  remain  there  during  the  performance  of  divine 
service,  and  during  the  celebration  of  the  holy  communion. 
That  you,  the  said  Rev,  John  Purchas,  also,  during  Lent 
.  .  .  .  having  covered,  or  caused  to  be  covered,  the 
said  crucifix  so  placed  on  the  holy  table  or  narrow  ledge 
as  aforesaid,  with  a  white  veil  striped  with  a  red  cross, 
allowed  the  same  to  remain  on  the  said  holy  table  or 
narrow  ledge  so  covered  during  the  performance  of  dime 
service.  That  you  also  afterwards  (to  wit,  on  Easter 
Sunday,  March  the  28th,  1869),  having  previously  re- 
moved, or  caused  to  be  removed,  such  veil,  kept  the  said 
crucifix  during  divine  service  so  uncovered ;  the  arcum- 
stance  of  the  said  crucifix  being  so  kept  covered  and  un- 
covered, being  intended  as  and  constituting  on  each  of 
the  said  occasions  a  ceremonial  and  symbolical  observance 
during  and  connected  with  such  divine  service." 

"  VII.  That  you,  the  said  Rev.  John  Purchas,  in  the 
said  church  or  chapel  of  St.  James's,  Brighton,  aforesaid, 
on  the  following  occasions  .  .  .  did  immediately  be- 
fore and  during  the  performance  of  divine  service  bow  and 
do  reverence  to  the  said  crucifix." 
The  Dean  of  the  Arches  said: 

"I  think  I  am  bound  to  conclude  from  the  evidence 
before  me,  unimpeached  as  it  is  by  any  other  testimony, 
and  in  the  absence  of  any  explanation,  that  the  crucifix 
has  been  introduced  into  or  connected  with  the  perform- 
ance of  the  services  prescribed  by  the  Prayer  Book,  so  ** 
to  constitute  an  additional  rite  or  ceremony.  And  I  must 
admonish  Mr.  Purchas  to  abstain  from  the  practice  com- 
plained of  in  these  articles." 

The  29th  Article  charged  as  follows: — 
Ceremonial  "  That  you,  the  said  Rev.  John  Purchas,    .    .    •   • 

i£L£Lother      on  ^e  occasi°n  °f  a  celebration  of  the  holy  communion  at 
™  midnight  on  Christmas  Eve    ....    placed  or  cs«^ 

to  be  placed,  on  a  shelf  just  above  the  credence  table  in  the 
said  church  a  modelled  figure  of  the  infant  Saviour,  with 
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two  lilies  on  either  side,  the  same  being  so  then  placed  as 
a  part  of  the  ceremonial  of  the  service  of  that  night,  and 
-which  was  subsequently  removed;  and  that  on  Whit 
Sunday  .  .  .  .  you  placed,  or  caused  to  be  placed,  in 
the  said  church  or  chapel,  above  and  hanging  over  the  holy 
table,  a  figure,  image,  or  stuffed  skin  of  a  dove  in  a  flying 
attitude,  and  kept  the  same  so  placed  during  divine  service, 
the  same  being  so  then  placed  and  kept  as  a  part  of  the 
ceremonial  of  the  service." 

The  Dean  of  the  Arches  said : 

"  I  think  the  result  of  the  evidence  is  that  these  figures, 
having  regard  to  the  time  and  the  services  during  which 
they  were  brought  in  and  removed,  being  also  emblematic 
in  their  character,  were  ceremonially  used  upon  the  occa- 
sions referred  to,  and  that,  according  to  the  judgment  in 
Martin  v.  Mackonochie,  they  were  therefore  illegal.  It 
is  very  possible,  however,  that  these  things,  perfecflv  inno- 
cent in  themselves,  were  in  feet  not  so  used  as  to  fell  under 
the  prohibition  which  attaches  to  the  introduction  of  new 
ceremonies ;  and  that,  if  an  explanation  had  been  offered, 
or  other  evidence  adduced  by  the  defendant,  I  might  have 
arrived  at  the  conclusion  that  the  things  in  question  be- 
longed merely  to  the  category  of  what  the  Privy  Council 
have  termed  'inert'  decorations,  and  were  not  actively  used 
in  the  service ;  in  which  case,  as  at  present  advised,  I  should 
not  have  pronounced  them  illegal. 

The  31st,  32nd,  and  part  of  the  19th  Articles  charged 
as  follows : — 

"  XXXI.  That  you,  the  said  Rev.  John  Purchas,  in  Craaiig. 
the  said  church  or  chapel  of  St.  James's,  Brighton,  afore- 
said, on  divers  occasions  .  .  .  during  the  saying  of 
the  Apostles'  creed  and  Nicene  creed,  and  at  the  pro- 
nouncing of  the  absolution  in  the  order  for  the  holy 
communion,  and  at  the  giving  of  the  elements  to  the 
communicants,  and  on  certain  other  occasions  .... 
during  the  pronouncing  of  the  benediction,  after  the 
sermon,  and  on  certain  other  occasions  ....  when 
about  to  mix  water  with  the  wine,  and  when  about  to  con- 
secrate the  same,  you  being  then  the  officiating  minister, 
made  the  sign  of  the  cross  by  the  appropriate  gesture  for 
that  purpose,  the  same  being  intended  as  and  constituting 
a  ceremony." 

"  XXAlI.  That  you,  the  said  Rev.  John  Purchas,  in  Kissing  the 
the  said  church  or  chapel  of  St.  James's,  Brighton,  afore-  book  °f  the 
said,   you  being   present,  and  responsible  for  the  due 
performance  of  divine  service,  therein,  on  Sunday  morn- 
ing   ....     during  the  communion  service,  directed, 
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caused,  or  permitted  and  sanctioned,  a  certain  clergyman 
then  assisting  you  in  the  performance  of  divine  service  by 
reading  the  gospel  for  the  day,  to  kiss  the  book  from 
which  he  read  the  gospel,  such  kissing  of  the  book  being 
intended  as  and  constituting  a  matter  of  ceremony,  the  said 
book,  during  such  reading  of  the  gospel,  being,  in  a  cere- 
monial manner,  held  before  him  by  a  deacon  or  attendant" 

"  XIX.  That  you,  the  said  Rev.  John  Purchas,  on  a 
certain  occasion  ...  in  the  said  church  or  chapel 
of  St.  James's,  Brighton,  aforesaid,  while  reading  the 
prayer  for  the  '  whole  state  of  Christ's  Church  Militant 
here  on  earth,'  stood,  with  your  back  to  the  people,  in 
front  of  the  middle  of  the  holy  table  and  while  reading  the 
word  '  oblations,'  as  a  religious  ceremony  took  up  the 
chalice,  then  being  on  the  said  holy  table,  and  elevated  it 
above  your  head. 

On  these  charges  the  Dean  of  the  Arches  said — 

"  The  ruling  of  the  Privy  Council  in  the  case  of 
Martin  v.  Mackonochie,  with  respect  to  the  kneeling  of 
the  priest  during  the  communion  service,  seems  to  me  to 
apply  to  the  acts  of  devotion  complained  of  in  these 
articles,  which  I  must  therefore  pronounce  illegal," 

Another  of  the  charges  against  Mr.  Purchas  was  con- 
tained in  the  following  words : — 

"  And  that  you  also,  during  the  whole  of  such  prayer  of 
consecration,  stood  at  the  middle  of  that  side  of  the  holy 
table  which,  if  the  said  holy  table  stood  at  the  east  end  of 
the  said  church  or  chapel  (the  said  table  in  St.  James's 
Chapel,  in  fact,  standing  at  the  west  end  thereof),  would 
be  the  west  side  of  such  table,  in  such  wise  that  you  then 
stood  between  the  people  and  the  said  holy  table,  with 
your  back  to  the  people,  so  that  the  people  could  not  see 
you  break  the  bread  or  take  the  cup  into  your  hand." 

The  Dean  of  the  Arches  said : 

"  I  must  observe  that  the  rubric  does  not  require  that 
the  people  should  see  the  breaking  of  the  bread  or  the 
taking  of  the  cup  into  the  priest's  hands ;  and,  if  it  did  so 
prescribe,  the  evidence  in  this  case  would  establish  that  all 
the  congregation  could  see  him  take  the  cup  into  his  hands, 
and  some  of  them,  at  least,  could  see  him  break  the  bread. 
But  in  truth  the  question  appears  to  me  to  have  been 
settled  by  the  Privy  Council  in  the  case  of  Martin  v. 
Mackonochie.  [The  judge  then  cited  the  passage  from 
the  judgment  in  Martin  v.  Mackonochie  (p).] 

"  I  dismiss  this  charge  against  Mr.  Purchas. n 


(/>)  Page  973,  supra. 
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The  Privy  Council,  however — at  which,  it  is  to  be  ob- 
served, the  noble  lord  who  delivered  the  judgment  in  Mr. 
Mackonochie's  case  was  not  present — overruled  this  judg- 
ment of  the  Dean  of  the  Arches,  and  dealt  with  the 
language  of  the  Privy  Council  in  the  former  case  as 
follows: — 

"  The  learned  judge  in  the  court  below,  in  considering 
the  charge  against  the  defendant  that  he  stood  with  his 
back  to  the  people  during  the  prayer  of  consecration, 
briefly  observes  'the  question  appears  to  me  to  have  been 
settled  by  the  Privy  Council  in  the  case  of  Martin  v. 
MackonochieS  The  question  before  their  lordships  in 
that  case  was  as  to  the  posture  and  not  as  to  the  position 
of  the  minister.  The  words  of  the  judgment  are :  [Their 
lordships  then  cited  the  passage  from  the  judgment  in 
Martin  v.  Mackonochie  (y).] 

"  This  passage  refers  to  posture  or  attitude  from  begin- 
ning to  end,  and  not  to  position  with  reference  to  the 
sides  of  the  table.  And  it  could  not  be  construed  to 
justify  Mr.   Purchas  in  standing  with  his  back  to  the 

Ireople,  unless  a  material  addition  were  made  to  it.  The 
earned  judge  reads  it  as  if  it  ran, '  They  think  that  the 
words  standing  before  the  table  apply  to  the  whole  sen- 
tence, and  that  before  the  table  means  between  the  table 
and  the  people  on  the  west  side.9  But  these  last  words  are 
mere  assumption.  The  question  of  position  was  not  before 
their  lordships;  if  it  had  been,  no  doubt  the  passage  would 
have  been  conceived  differently,  and  the  question  of  posi- 
tion expressly  settled." 

The  18th  Article  against  Mr.  Purchas  in  the  Court  of 
Arches  charged  as  follows : — 

"  That  you,  the  said  Rev.  John  Purchas,  on  a  certain  Various 
occasion,     ....     directed,  sanctioned,  or  permitted  j^^L- 
a  certain  other  clergyman,  then  officiating  for  you,  in  the  Bervice. 
presence  of  you,  the  said  Rev.  John  Purchas,  to  read  the 
collects  next  before  the  epistle  for  the  day  in  the  commu- 
nion service,  standing  in  front  of  the  middle  of  the  holy 
table,  with  his  back  to  the  people ;  and  that  on  a  certain 
other  occasion,     ....     you,  the  said  Rev.  John 
Purchas,  read  such  collects  yourself,  standing  with  your 
back  to  the  people." 

The  Dean  of  the  Arches  said:  "  The  rubric  which 
governs  the  position  of  the  minister  at  this  period  of  the 
service,  is  the  one  preceding  the  Lord's  Prayer  at  the 

(?)  Page  973,  supra. 
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beginning  of  the  communion  service: — c  And  tie  priest, 
standing  at  the  north  side  of  the  table,  shall  say  the 
Lord's  Prayer  with  the  collect  following,  the  people 
kneeling ;'  and,  after  the  interval  of  the  Ten  Command- 
ments, the  rubric  enjoins  the  priest  '  to  stand  as  before.' 
I  am  aware  that  learned  persons  hold  that  these  words, 
'  the  north  side,'  mean  '  the  north  side  of  the  table's  front,' 
and  possibly  they  do  so;  but,  in  the  absence  "of  any  argu- 
ment before  me  to  this  effect,  I  think  I  must  take  the 
primd  facie  meaning  of  the  rubric,  and  consider  it  as  the 
north  side  bf  the  whole  table;  and  upon  this  ground 
I  must  decide  against  Mr.  Purchas  upon  this  article." 

The  two  following  practices  were  also  charged: — 

{a.)  "  And  that  on  a  certain  other  occasion  .... 
you,  the  said  Rev.  John  Purchas,  did,  in  the  said  church 
or  chapel,  during  the  performance  of  divine  service,  and 
while  reading  the  collects  following  the  Creed,  stand  in 
front  of  the  middle  of  the  holy  table  at  the  foot  of  the 
steps  leading  up  to  the  same,  with  your  back  to  the 
people:" 

(4.)  "  And  that  on  a  certain  other  occasion,  during  the 
performance  of  divine  service  in  the  said  church  en*  chapel, 
.  .  •  .  you,  the  said  Rev.  John  Purchas,  directed, 
sanctioned,  or  permitted  the  epistle  in  the  communion 
service  to  be  read  in  your  presence  by  a  minister  standing 
with  his  back  to  the  people." 

The  Dean  of  the  Arches  said:  S€  The  first  offence  appears 
to  me  plainly  contrary  to  the  rubric ;  and  the  second,  though, 
perhaps,  not  governed  by  any  positive  order  in  a  rubric,  is 
•  obviously  contrary  to  the  intent  of  the  Prayer  Book,  the 
epistle  not  being  a  prayer  addressed  to  God,  but  a  portion 
of  the  Scripture  read  to  the  people." 

The  20th  Article  charged  as  follows: — 

t(  That  you,  the  said  Rev.  John  Purchas,  in  the 
said  church  or  chapel  of  St.  James's,  ....  in  the 
administration  of  the  holy  communion,  used  wafer  bread 
(being  bread  made  in  the  special  shape  and  fashion  of 
circular  wafers)  instead  of  bread  such  as  is  usual  to  be 
eaten,  and  did  administer  the  same  to  the  communicants, 
that  is  to  say,  one  such  wafer  to  each  of  them." 

The  Dean  of  the  Arches  said:  "  My  first  observation 
upon  this  article  is,  that  it  is  not  proved  as  laid ;  the  wit- 
ness Verral  deposed  that  the  bread  was  in  the  form  of  a 
thin  wafer,  that  he  saw  it  administered  to  the  communi- 
cants, but  was  not  sufficiently  close  to  know  that  what  was 
administered  was  not  a  portion  of  each  wafer.  The  pre- 
sent rubric  directs  that  the  priest  is  to  break  the  bread 
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during  the  course  of  the  prayer  of  consecration.  There  is 
no  evidence  before  me  that  the  wafer  was  not  broken;  and 
the  only  question  I  have  to  consider  is,  whether  wafer 
bread,  that  is,  bread  in  the  shape  of  a  wafer,  may  lawfully 
be  administered. 

"  The  rubric  which  governs  this  question  is  as  follows : — 
'  And  to  take  away  all  occasion  of  dissension,  and  super- 
stition, which  any  person  hath  or  might  have  concerning 
the  bread  and  wine,  it  shall  suffice  that  the  bread  be  such 
as  is  usual  to  be  eaten;  but  the  best  and  purest  wheat 
bread  that  may  conveniently  be  gotten.'  This  rubric 
varies  from  that  of  the  second  Prayer  Book  of  Edward  VI., 
only  by  the  substitution  of  the  words,  (  all  occasion  of 
dissension  and  superstition'  for  '  the  superstition.' 

"  Previously  to  these  rubrics  unleavened  bread  was  used 
in  our  church,  and  this  custom  was  continued  by  the  first 
Prayer  Book  of  Edward  VI.,  the  rubric  to  which  was  as 
follows: — 

"  '  For  avoiding  of  all  matters  and  occasion  of  dissen- 
sion, it  is  meet  that  the  bread  prepared  for  the  communion 
be  made,  through  all  this  realm,  after  one  sort  and  fashion, 
that  is  to  say,  unleavened  and  round,  as  it  was  afore,  but 
without  all  manner  of  print,  and  something  more  larger 
and  thicker  than  it  was,  so  that  it  may  be  aptly  divided  in 
divers  pieces;  and  every  one  shall  be  dividedin  two  pieces 
at  the  least,  or  more,  by  the  discretion  of  the  minister, 
and  so  distributed.  And  men  must  not  think  less  to  be 
received  in  part  than  in  the  whole,  but  in  each  of  them  the 
whole  body  of  our  Saviour  Jesus  Christ.' 

<r  It  appears,  therefore,  that  while  the  first  rubric  pre- 
scribed a  uniformity  of  size  and  material,  the  later  and  the 
present  rubric  are  contented  with  the  order  that  the  purest 
wheaten  flour  shall  suffice,  and  the  bread  may  be  leavened 
according  to  the  use  of  the  Eastern,  or  unleavened  accord- 
ing to  the  use  of  the  Western,  Church.  The  Elizabethan 
rubric,  which  is  practically  the  same  as  the  present, 
received  this  *  contemporanea  expositio '  from  that 
Queen's  Injunctions  (a.d.  1559),  which  were  as  follows: 
Item — 

" '  Where  also  it  was  in  the  time  of  King  Edward  the 
Sixth  used  to  have  the  sacramental  bread  01  common  fine 
bread,  it  is  ordered  for  the  more  reverence  to  be  given  to 
the  holy  mysteries,  being  the  sacraments  of  the  body  and 
blood  of  our  Saviour  Jesus  Christ,  that  the  same  sacra- 
mental bread  be  made  and  formed  plain,  without  any 
figure  thereupon,  of  the  same  finenesse  and  fashion  round, 
though  somewhat  bigger  in  compasse  and  thicknesse,  as 
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the  usuall  bread  and  wafer'  (variously  printed  water), 
f  heretofore  named  singing-cakes,  which  served  for  the 
use  of  the  private  masse'  (n). 

"  And  in  1570  Archbishop  Parker  wrote  as  follows  to 
Sir  W.  Cecil:— 
« <  Sir,  €  January  8,  1570. 

"  *  Where  upon  the  return  of  my  Lord  of  London 
from  the  court,  we  had  communication  of  the  communion 
bread,  and  he  seeming  to  signify  to  me  that  your  honour 
did  not  know  of  any  rule  passed  by  law  in  the  communion 
book  that  it  may  be  such  bread  as  is  usually  eaten  at  the 
table  with  other  meats,  etc. ;  I  thought  it  good  to  put  you 
in  remembrance,  and  to  move  your  consideration  in  the 
same.  For  it  is  a  matter  of  much  contention  in  the 
realm;  where  most  part  of  Protestants  think  it  most  meet 
to  be  in  wafer-bread,  as  the  injunction  prescribeth;  divers 
others,  I  cannot  tell  of  what  spirit,  would  have  the  loaf- 
bread,  &c.  And  hereupon,  one  time  at  a  sessions  would 
one  Master  Fogg  have  indicted  a  priest  for  using  wafer- 
bread,  and  me  indirectly  for  charging  the  wafer-bread  by 
injunction;  where  the  judges  were  Mr.  Southcoots  and 
Mr.Grerrard,  who  were  greatly  astonied  upon  the  exhibiting 
of  the  book.  And  I  bemg  then  in  the  country,  they  coun- 
selled with  me,  and  I  made  reasons  to  have  the  injunction 
prevail. 

" '  First,  I  said,  as  her  highness  talked  with  me  once  or 
twice  in  that  point,  and  signified  that  there  was  one  proviso 
in  the  act  of  the  uniformity  of  common  prayer,  that  by  law 
is  granted  unto  her,  that  if  there  be  any  contempt  or  irre- 
verence used  in  the  ceremonies  or  rites  of  the  cnurch,  by 
the  misusing  of  the  orders  appointed  in  the  book,  the 
Queen's  Majesty  may,  by  the  advice  of  her  commissioners, 
or  metropolitan,  ordain  and  publish  such  further  cere- 
monies, or  rites,  as  may  be  most  for  the  reverence  of  Christ's 
holy  mysteries  and  sacraments,  and  but  for  which  law  her 
highness  would  not  have  agreed  to  divers  orders  of  the 
book;  and  by  virtue  of  which  law  she  published  further 
order  in  her  injunctions  both  for  the  communion-bread, 
and  for  the  placing  of  the  tables  within  the  quire.  They 
that  like  not  the  injunctions  force  much  the  statute  in  the 
book.  I  tell  them  that  they  do  evil  to  make  odious  com- 
parison betwixt  statute  and  injunction,  and  yet  I  say  and 
hold,  that  the  injunction  hath  authority  by  proviso  of  the 
statute.  And  whereas  it  is  said  in  the  rule,  that  "  to  take 
away  the  superstition  which  any  person  hath,  or  might 


(»)  Annotated  Book  of  Common  Prayer,  p.  198. 
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"  have,  in  the  bread  and  wine,  it  shall  suffice  that  the  bread 
be  such  as  is  usually  to  be  eaten  at  the  table  with  other 
meats,  &c."  tf  It  snail  suffice,"  I  expound,  where  either 
there  wanteth  such  fine  usual  bread,  or  superstition  be 
feared  in  the  wafer-bread,  they  may  have  the  communion 
in  fine  usual  bread;  which  is  rather  a  toleration  in  these 
two  necessities,  than  is  in  plain  ordering,  as  is  in  the  injunc- 
tion. 

" s  This  I  say  to  shew  you  the  ground  which  hath  moved 
me  and  others  to  have  it  in  the  wafer-bread;  a  matter  not 
greatly  material,  but  only  obeying  the  Queen's  Highness, 
and  for  that  the  most  part  of  her  subjects  disliketh  the 
common  bread  for  the  sacrament.  And  therefore,  as  her 
highness  and  you  shall  determine,  I  can  soon  alter  my 
order,  although  now  quietly  received  in  my  diocese,  and 
I  think  would  breed  some  variance  to  alter  it.  I  hear 
also  that  in  the  court  you  be  come  to  the  usual  bread. 
Sir,  the  great  disquiet  babbling  that  the  realm  is  in  in 
this  matter  maketh  me  thus  long  to  babble,  and  would  be 
loth  that  now  your  saying  or  judgment  should  be  so  taken 
as  ye  saw  a  law  that  should  prejudice  the  injunction' (0). 

"  This  is  an  authority  which  must  command  great  respect 
in  this  court,  and  from  which  I  see  no  reason  to  dissent, 
more  especially  as  it  proceeds  upon  a  principle  of  con- 
struction similar  to  that  to  which  I  have  already  adverted 
as  having  been  adopted  in  Westerton  v.  Liddell,  with 
respect  to  the  covering  of  the  holy  table  (  p).  I  should  add 
that,  according  to  Bishop  Cosin,  this  '  liberty  of  using 
c  wafer-bread  was  continued  in  divers  churches  of  the 

*  kingdom — and  in  Westminster  for  one— till  the  17th  of 

*  King  Charles,'  1.  e.9  a.d.  1643  (q).  I  am  of  opinion 
that  no  offence  against  ecclesiastical  law  has  been  proved 
to  have  been  committed  by  Mr.  Purchas  in  this  matter." 

The  Privy  Council  overruled  this  decision : — "  The  first 
Book  of  Edward,"  they  said,  "  has  in  view  uniformity  of 
practice,  and  not  the  choice  of  two  practices  ;  the  bread  is 
to  be  made  '  through  all  this  realm  after  the  same  sort  and 
fashion.'  The  2nd  Book  of  Edward  VI.  is  not  so  positive 
in  form,  for  the  words  '  it  shall  suffice '  are  used ;  but  it 
produced  uniformity  and  not  diversity,  for  the  Injunction 
of  1559  says,  '  it  was  in  the  time  of  King  Edward  the 
Sixth,  used  to  have  the  sacramental  bread  of  common 
fine  bread.'  This  general  use  the  Injunction  proposes  to 
change ;  but  again  the  order  is  universal,  and  bmds  the 

» 
(o)  Correspondence  of  Arch-  (p)  Vide  supra,  p.  932. 

bishop  Parker,  No.  283,  p.  375.  (q)  Works,  vol.  v.  p.  481. 
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Cue  of  "very-  minutest  details;  the  bread  is  to  be  plain  without 

Mr.  Purekai.    anv  figm^  fashioned  round  but  somewhat  bigger  in  com- 

T^s  ^nld      P*88  an^  t^c^ne88  t^ian  ^°e  c^cs  used  in  private  masses: 

there  is  no  trace  of  an  intention  to  leave  men  free  to  follow 
the  fashion  of  the  Eastern  or  of  the  Western  Church. 
So  there  are  three  distinct  orders,  first,  for  wafer  bread, 
unleavened  as  before,  but  larger  and  without  print ;  then 
for  common  bread  usual  at  the  table ;  then  for  a  new  kind 
of  bread  thicker  than  the  wafer  and  without  symbolical 
figures ;  and  the  first  and  last  are  in  their  form  universal 
and  absolute;  and  the  second  also  had  brought  about  a 
general  usage  and  not  a  diversity.  There  was,  no  doubt, 
a  great  division  of  opinion  upon  this  question ;  and  this 
makes  it  all  the  more  remarkable,  that  none  of  the  three 
orders  takes  the  natural  course  of  leaving  the  matter  free. 
Each  seems  to  have  aimed  at  uniformity,  but  each  in  a 
different  practice. 

"  But  it  has  been  argued  by  some  that  the  phrase  c  it 
shall  suffice '  implies  a  permission ;  that  the  words  may 
mean  '  it  shall  be  sufficient,  but  another  usage  is  allowed 
and  might  even  be  better.'  On  the  other  hand,  it  has 
been  argued  that  in  other  places  in  the  Liturgy  '  it  shall 
suffice '  must  be  construed  into  a  positive  direction  ;  that 
if  '  it  shall  suffice '  to  pour  water  on  a  sickly  child,  this 
ought  to  restrain  the  clergyman  from  immersing  a  child 
known  to  be  sickly ;  that  even  the  weaker  form  '  it  may 
suffice '  in  the  rubric  as  to  children  and  infants  brought  to 
be  baptized,  conveys  to  the  minister  a  distinct  direction  as 
to  what  he  is  to  do,  and  leaves  no  alternative  course  ap- 
parent ;  that '  it  shall  suffice  that  the  Litany  be  once  read ' 
for  both  deacons  and  priests  is  meant  to  be,  and  is  received 
as  a  positive  order ;  and  that  in  such  cases  '  it  shall  suffice ' 
means  '  it  shall  be  sufficient  for  the  completeness  of  a 
sacrament  or  for  the  observance  by  the  minister  of  the 
rubric'  Their  lordships  are  disposed  to  construe  this 
phrase  in  each  case  according  to  the  context.  Here  the 
expression  is  *  to  do  away  all  occasion  of  dissension  and 
superstition  ...  it  shall  suffice.'  If  these  words 
left  the  whole  matter  open,  and  only  provided  that  the 
usual  bread  should  be  sufficient  where  it  happened  to  be 
used,  it  is  difficult  to  see  how  either  dissension  or  supersti- 
tion would  be  taken  away :  not  dissension,  for  there  would 
be  a  licence  that  had  not  existed  since  the  Reformation ; 
not  superstition,  for  the  old  wafer  with  its  'print,'  its 
'  figures,'  which  the  first  Book  of  Edward  and  the  Injunc- 
tions desired  might  be  excluded,  might  now  be  used  if  this 
rubric  were  the  only  restraint.     Their  lordships  are  there- 
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fore  inclined  to  think  on  this  ground  alone  that  the  rubric 
contains  a  positive  direction  to  employ  at  the  Holy  Com- 
munion the  usual  bread. 

"  It  is  at  least  worthy  of  notice  that  when  Cosin  and 
others  at  the  last  revision  desired  to  insert  the  words 
making  the  wafer  also  lawful,  these  words  were  rejected. 

"  But  their  lordships  attach  greater  weight  to  the  ex- 
position of  this  rubric  furnished  by  the  history  of  the 
question.  From  a  large  collection  of  Visitation  Articles 
from  the  time  of  Charles  II.  it  is  clear  that  the  best  and 
purest  wheat  bread  was  to  be  provided  for  the  Holy  Com- 
munion, and  no  other  kind  of  bread.  They  believe  that 
from  that  time  till  about  1840,  the  practice  of  using  the 
usual  wheat  bread  was  universal. 

"  The  words  of  the  20th  Canon,  to  which  the  Visitation 
Articles  refer,  point  the  same  way.  The  churchwardens 
are  bound  to  supply  'wheaten  bread,'  and  this  alone  is 
mentioned.  If  wafer  bread  is  equally  permitted,  or  the 
special  cakes  of  Edward  VI.'s  first  Book  and  of  the  injunc- 
tions, it  is  hard  to  see  why  the  parish  is  to  supply  wheaten 
bread,  in  cases  where  wafers  are  to  be  supplied  by  the 
minister  or  from  some  other  source.  And  if  wafers  were 
to  be  in  use,  a  general  injunction  to  all  churchwardens  to 
supply  wheaten  bread,  would  be  quite  inapplicable  to  all 
churches  where  there  should  be  another  usage. 

"  Upon  the  whole  their  lordships  think  that  the  law  of 
the  church  has  directed  the  use  of  pure  wheat  bread,  and 
they  must  so  advise  her  Majesty." 


Sect.  8. — Kalendar  and  Tables  of  Lessons* 

In  the  year  1751  a  very  important  alteration  was  made 
in  the  ecclesiastical  as  well  as  the  civil  year. 

By  24   Geo.  2,  c.  23,  it  was  enacted  as  follows: —  24Gteo.2,c.23. 
"  Whereas  the  legal  supputation  of  the  year  of  our  Lord  Year  to  begin 
in  that  part  of  Great  Britain  called  England,  according  to  J^JjJ day 
which  tne  year  beginneth  on  the  25th  day  of  March,  hath  °    ""****' 
been  found  by  experience  to  be  attended  with  divers  incon- 
veniences, not  only  as  it  differs  from  the  usage  of  neigh- 
bouring nations,  but  also  from  the  legal  method  of  com- 
putation in  that  part  of  Great  Britain  called  Scotland,  and 
from  the  common  usage  throughout  the  whole  kingdom, 
and  thereby  frequent  mistakes  are  occasioned  in  the  dates 
of  deeds  and  other  writings,  and  disputes  arise  therefrom ; 
and  whereas  the  kalendar  now  in  use  throughout  all  his 
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Council  of 

Nice. 


24  Goo.  2,  a  23.  majesty's  British  dominions,  commonly  called  the  Julian 

Kalendar,  hath  been  discovered  to  be  erroneous,  by  mean 
whereof  the  vernal  or  spring  equinox,  which  at  the  time  of 
the  General  Council  of  Nice,  m  the  vear  of  our  Lord  325, 
happened  on  or  about  the  21st  day  of  March,  now  happens 
on  the  9th  or  10th  of  the  same  month ;  and  the  said  error 
is  still  increasing,  and  if  not  remedied  would  in  process  of 
time  occasion  the  several  equinoxes  and  solstices  to  fall  at 
very  different  times  in  the  civil  year  from  what  they  for- 
merly did,  which  might  tend  to  mislead  persons  ignorant 
of  the  said  alteration :  and  whereas  a  method  of  correcting 
the  kalendar  in  such  manner  as  that  the  equinoxes  and 
solstices  may  for  the  future  fall  nearly  on  the  same  nominal 
days,  on  which  the  same  happened  at  the  time  of  the  said 
general  council,  hath  been  received  and  established,  and  is 
now  generally  practised  by  almost  all  other  nations  of 
Europe ;  and  whereas  it  will  be  of  general  convenience  to 
merchants  and  other  persons  corresponding  with  other 
nations  and  countries,  and  tend  to  prevent  mistakes  and 
disputes  in  or  concerning  the  dates  of  letters  and  accounts 
if  the  like  correction  be  received  and  established  in  his 
majesty's  dominions." 

Sect.  1.  "In  and  throughout  all  his  majesty's  dominions 
and  countries  in  Europe,  Asia,  Africa  and  America,  be- 
longing or  subject  to  tne  crown  of  Great  Britain,  the  said 
supputation,  according  to  which  the  year  of  our  Lord 
beginneth  on  the  25th  day  of  March,  shall  not  be  made 
use  of,  from  and  after  the  last  day  of  December,  1 751 ;  and 
that  from  thenceforth  the  first  day  of  January  every  year 
shall  be  reckoned  and  accounted  to  be  the  first  day  of  the 
year. 

"  From  the  1st  day  of  January,  1752,  the  several  days 
of  each  month  shall  go  on  and  be  reckoned  and  numbered 
in  the  same  order,  and  the  feast  of  Easter  and  other  move- 
able feasts  thereon  depending  shall  be  ascertained  accord- 
ing to  the  same  method  as  before,  until  the  2nd  day  of 
September,  1752,  inclusive ;  and  that  the  natural  day  next 
immediately  following  the  said  2nd  day  of  September,  shall 
be  called,  reckoned,  and  accounted,  to  be  the  14th  day  of 
September,  omitting  (for  that  time  only)  the  eleven  inter- 
mediate nominal  days  of  the  common  kalendar ;  and  that 
the  several  natural  days  which  shall  follow  and  succeed 
next  after  the  said  14th  day  of  September,  shall  be  respec- 
tively called,  reckoned,  and  numbered  forwards  in  nume- 
rical order  from  the  said  14th  day  of  September,  according 
to  the  order  and  succession  of  days  now  used  in  the  present 
kalendar. 


Eleven  days 
thrown  oat. 
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"  All  acts,  deeds,  writings,  notes,  and  other  instruments  Writings  to 
of  what  nature  or  kind  soever,  whether  ecclesiastical  or  bear  ^te 
civil,  public  or  private,  which  shall  be  made,  executed  or  the°new  style. 
signed,  upon  or  after  the  said  first  day  of  January,  1752, 
shall  bear  date  according  to  the  said  new  method  of  suppu- 
tation. 

"  The  two  fixed  terms  of  St.  Hilary  and  St.  Michael,  Courts  and 
in  that  part  of  Great  Britain  called  England,  and  the  meetings. 
courts  of  great  sessions  in  the  counties  palatine,  and  in 
Wales,  and  also  the  courts  of  general  quarter  sessions,  and 
general  sessions  of  the  peace ;  and  all  other  courts  of  what 
nature  or  kind  soever,  whether  civil,  criminal,  or  ecclesi- 
astical ;  and  all  meetings  and  assemblies  of  any  bodies 
politic  or  corporate,  either  for  the  election  of  any  officers 
or  members  thereof,  or  for  any  such  officers  entering  upon 
the  execution  of  their  respective  offices,  or  for  any  other 
purpose  whatsoever ;  which  by  any  law,  statute,  charter, 
custom  or  usage  within  this  kingdom,  or  within  any  other 
the  dominions  or  countries  subject  or  belonging  to  the 
crown  of  Great  Britain,  are  to  be  holden  and  kept  on  any 
fixed  or  certain  day  of  any  month,  or  on  any  day  depend- 
ing  upon  the  beginning  or  any  certain  day  of  any  month 
/except  such  courts  as  are  usually  holden  or  kept  with  any 
fairs  or  marts),  shall  from  time  to  time,  from  and  after  the 
said  second  day  of  September,  be  holden  and  kept  upon 
or  according  to  the  same  respective  nominal  days  and  times 
whereon  or  according  to  which  the  same  are  now  to  be 
holden,  but  which  shall  be  computed  according  to  the  said 
new  method  of  numbering  and  reckoning  the  days  of  the 
kalendar  as  aforesaid,  that  is  to  say,  eleven  days  sooner 
than  the  respective  days  whereon  the  same  were  before 
holden  and  kept." 

Sect.  2.  "  And  for  the  continuing  and  preserving  the  Regulations 
kalendar,  or  method  of  reckoning  and  computing  the  days  perpetuated. 
of  the  year,  in  the  same  regular  course  as  near  as  may  be 
in  all  times  coming,  it  is  further  enacted,  that  the  several 
years  of  our  Lord  1800,  1900,  2100,  2200,  2300,  or  any 
other  hundred  years  of  our  Lord,  which  shall  happen  in 
time  to  come,  except  only  every  four-hundredth  year  of 
our  Lord,  whereof  the  year  of  our  Lord  2000  shall  be  the 
first,  shall  not  be  esteemed  or  taken  to  be  bissextile  or 
leap-years,  but  shall  be  taken  to  be  common  years  consist- 
ing of  365  days  and  no  more;  and  that  the  years  of  our 
Lord  2000,  2400,  2800,  and  every  other  four-hundredth 
year  of  our  Lord  from  the  same  year  of  our  Lord  2000 
inclusive,  and  also  all  other  years  of  our  Lord  which  by 
the  present  supputation  are  esteemed  to  be  bissextile  or 
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24  Geo.  2,  c  23.  leap-years,  shall  for  the  future  and  in  all  times  to  come  be 

esteemed  and  taken  to  be  bissextile  or  leap-years,  consist- 
ing of  366  days,  in  the  same  sort  and  manner  as  is  now 
used  with  respect  to  every  fourth  year  of  our  Lord." 
Easter  and  Sect.  3.  "  And  whereas  according  to  the  rule  prefixed 

other  holidays.  to  ^  -qqo^  0f  Comtoon  Prayer,  Easter  day  is  always  the 

first  Sunday  after  the  first  full  moon  which  happens  next 
after  the  one  and  twentieth  day  of  March,  and  if  the  full 
moon  happens  upon  a  Sunday,  Easter  day  is  the  Sunday 
after;  which  rule  was  made  in  conformity  to  the  decree  of 
the  said  General  Council  of  Nice,  for  the  celebration  of  the 
said  feast  of  Easter;  and  whereas  the  method  of  computing 
the  full  moons  now  used  in  the  Church  of  England,  and 
according  to  which  the  table  to  find  Easter  for  ever  (pre- 
fixed to  the  said  Book  of  Common  Prayer)  is  formed,  is 
by  process  of  time  become  considerably  erroneous;  and 
whereas  a  kalendar,  and  also  certain  tables  and  rules  for 
the  fixing  the  true  time  of  the  celebration  of  the  said  feast 
of  Easter,  and  the  finding  the  times  of  the  full  moons  on 
which  the  same  dependeth,  so  as  the  same  shall  agree  as 
nearly  as  may  be  with  the  decree  of  the  said  general 
council,  and  also  with  the  practice  of  foreign  countries, 
have  been  prepared,  and  are  hereunto  annexed ;  it  is  there* 
fore  further  enacted,  that  the  said  feast  of  Easter,  or  any 
of  the  moveable  feasts  thereon  depending,  shall  from  and 
after  the  said  second  day  of  September  be  no  longer  kept 
or  observed  according  to  the  said  method  now  used,  or  the 
said  table  prefixed  to  the  said  Book  of  Common  Prayer; 
and  that  the  said  table,  and  also  the  column  or  golden 
numbers,  as  they  are  now  prefixed  to  the  respective  days 
of  the  month  in  said  kalendar,  shall  be  left  out  in  all 
future  editions  of  the  said  Book  of  Common  Prayer;  and 
that  the  said  new  kalendar,  tables,  and  rules  hereunto 
annexed,  shall  be  prefixed  to  all  such  future  editions  of  the 
said  book  in  the  room  and  stead  thereof;,  and  that  from 
and  after  the  said  second  day  of  September,  all  and  every 
the  fixed  feast-days,  holidays  and  fast-days  observed  by  the 
Church  of  England,  and  also  the  several  solemn  days  of 
thanksgiving,  and  of  fasting  and  humiliation,  which,  by 
virtue  of  any  act  of  parliament  now  in  being,  are  to  be  kept 
and  observed,  shall  be  kept  and  observed  on  the  respective 
days  marked  for  the  celebration  of  the  same  in  the  said 
new  kalendar,  that  is  to  say,  on  the  same  respective 
nominal  days  on  which  the  same  are  now  kept  and  observed, 
but  which,  according  to  the  alteration  by  this  act  intended 
to  be  made,  will  happen  eleven  days  sooner  than  the  same 
now  do;  and  that  the  said  feast  of  Easter,  and  all  other 
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moveable  feasts  thereon  depending,  shall  be  observed 
according  to  the  said  new  kalendar,  tables  and  rules  here- 
unto annexed,  in  that  part  of  Great  Britain  called  England, 
and  in  all  the  dominions  and  countries  aforesaid  wherein 
the  liturgy  of  the  Church  of  England  now  is,  or  hereafter 
shall  be  used;  and  that  the  two  moveable  terms  of  Easter 
and  Trinity,  and  all  courts  of  what  nature  or  kind  soever, 
and  all  meetings  and  assemblies  of  any  bodies  politic  or 
corporate,  and  all  markets,  fairs,  and  marts,  and  courts 
thereunto  belonging,  which  by  any  law,  statute,  charter, 
custom,  or  usage,  are  appointed  or  used  to  be  holden  at 
any  moveable  time,  depending  upon  the  time  of  Easter,  or 
any  other  such  moveable  feasts  as  aforesaid,  shall  be  holden 
and  kept  on  such  days  and  times  whereon  the  same  shall 
respectively  happen  or  fall,  according  to  the  falling  or 
happening  of  the  said  feast  of  Easter  or  such  other  move- 
able feasts  as  aforesaid,  to  be  computed  according  to  the 
said  new  kalendar,  tables  and  rules." 

Annexed  to  this  act  is  the  kalendar  with  the  rules  for 
finding  Easter,  and  the  table  of  lessons  then  in  use. 

This  table  of  lessons  remained  unaltered  till  the  passing 
of  the  act  here  following ;  and  may  still  be  used  in  lieu  of 
the  new  table  till  January  1,  1879. 

In  the  year  1871  an  act  was  passed  "to  amend  the  law  34  &  35 Vict, 
relating  to  the  Tables  of  Lessons  and  Psalter  contained  in  c-  87- 
the  Prayer  Book"  (34  &  35   Vict.  c.  37),  which  recited:  SfcatJj!* 
"  Whereas  commissioners  were  appointed  by  her  Majesty  TaMesof 
to  inquire  and  consider  (amongst  other  matters)  the  proper  Lessons  and 
lessons  appointed  to  be  read  in  morning  and  evening  prayer  1>8alter- 
on  the  Sundays  and  holy-days  throughout  the  year,  and  Preamble. 
the  table   of  first  and  second  lessons  contained  in  the 
calendar  in  the  Book  of  Common  Prayer  according  to  the 
use  of  the  united  church  of  England  and  Ireland,  with  a 
view  of  suggesting  and  reporting  whether  any  and  what 
alterations  and  amendments  might  be  advantageously  made 
in  the  selection  of  lessons  to  be  read  at  the  time  of  divine 
service: 

"  And  whereas  the  said  commissioners  have  made  a  re- 
port recommending  that  the  revised  tables  of  lessons  proper 
to  be  read  on  Sundays  and  holy-days,  and  the  revised  table 
of  daily  first  and  second  lessons  set  out  in  the  schedule  to 
that  report  and  in  the  schedule  to  this  act,  should  be 
adopted  in  lieu  of  the  table  of  proper  lessons  to  be  read  at 
morning  and  evening  prayer  on  the  Sundays  and  other 
holy-days  throughout  the  year,  and  the  table  of  daily  first 
and  second  lessons  in  the  calendar  prefixed  to  the  said 
Book  of  Common  Prayer: 
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34  &  35  Vict 
c.  37. 

Preamble. 


Short  title. 

Substitution 
of  Tables  of 
Lessons  in 
schedule  for 
old  tables. 


Old  tables 
may  be  nsed 
nntil  1st  Jan. 
1879. 

Proviso  re- 
specting power 
to  alter  ap- 
pointed psalms 
and  lessons. 


"  And  whereas  it  is  expedient  to  authorize  the  use  of  the 
said  revised  tables  of  lessons,  and  to  make  such  consequen- 
tial alterations  as  may  be  necessary  in  the  directions  con- 
tained in  the  said  Book  of  Common  Prayer  respecting 

*  the  order  how  the  rest  of  Holy  Scripture  is  appointed  to 
'  be  read:9  and  proceeded  to  enact  as  follows :" 

Sect.  1.  "  This  act  may  be  cited  as  '  The  Prayer  Book 
(Tables  of  Lessons)  Act,  1871.' " 

Sect.  2.  "  After  the  first  day  of  January,  one  thousand 
eight  hundred  and  seventy-two,  the  directions  respecting 

*  the  order  how  the  rest  of  Holy  Scripture  is  appointed  to 
6  be  read,9  the  table  of  proper  lessons,  and  the  table  of  daily 
first  and  second  lessons  contained  in  the  second  part  of  the 
schedule  to  this  act  shall  be  substituted  for  the  following 
parts  of  the  Book  of  Common  Prayer  of  the  Church  of 
England  respectively;  that  is  to  say, 

(1.)  "The  said  directions  for  the  directions  respecting 

'  the  order  how  the  rest  of  Holy  Scripture  is  ap- 

'  pointed  to  be  read,'  set  out  in  the  first  part  of 

the  said  schedule ; 

(2.)  "The  said  table  of  proper  lessons  for  the  table  of 

'  proper  lessons  to  be  read  at  morning  and  even- 

'  ing  prayer  on  the  Sundays  and  other  holy-days 

'  throughout  the  year;* 

(3.)  "The  said  table  of  daily  first  and  second  lessons 

for  the  corresponding  portion  of  the  table  of  daily 

first  and  second  lessons  contained  in  the  '  calen- 

*  dar  with  the  table  of  lessons:' 

And  all  acts  relating  to  the  Book  of  Common  Prayer  of 

the  Church  of  England  shall  be  construed  to  refer  to  such 

book  as  altered  by  this  act,  and  after  the  first  day  of 

October,  one  thousand  eight  hundred  and  seventy-one,  the 

directions  and  tables  of  lessons  contained  in  the  second 

1)art  of  the  schedule  to  this  act  shall  be  printed  and  pun- 
ished in  all  editions  of  the  said  Book  of  Common  Prayer 
and  (so  far  as  necessary)  of  the  said  acts  in  lieu  of  the 
directions  and  tables  of  lessons  for  which  they  are  by  this 
act  substituted:  provided  that  the  table  of  lessons  hitherto 
in  legal  use  may  at  any  time  prior  to  the  first  of  January, 
one  thousand  eight  hundred  and  seventy-nine,  be  followed 
in  lieu  of  the  table  hereby  substituted  therefor;  and  pro- 
vided that  the  occasions  whereon  power  to  alter  the  ap- 
pointed psalms  and  lessons  is,  by  the  schedule  to  this  act, 
committed  to  the  ordinary,  shall  be  all  occasions  whereon 
the  ordinary  shall  judge  that  such  alteration  will  conduce 
to  edification." 


LITURGY  AND  RITUAL.  1005 


«  SCHEDULE. 


"  First  Part. 

"Existing  Directions  prefixed  to  the  Prayer  Book  to  be 

omitted  in  future. 

"  THE  ORDER  HOW  THE  REST  OP  HOLY  SCRIPTURE  IS 

APPOINTED  TO  BE  READ. 

"  The  Old  Testament  is  appointed  for  the  first  lessons  at 
morning  and  evening  prayer,  so  as  the  most  part  thereof 
will  be  read  every  year  once,  as  in  the  calendar  is  ap- 
pointed. 

"  The  New  Testament  is  appointed  for  the  second  les- 
sons at  morning  and  evening  prayer,  and  shall  be  read  over 
orderly  every  year  thrice,  besides  the  epistles  and  gospels, 
except  the  Apocalypse,  out  of  which  there  are  only  certain 
proper  lessons  appointed  upon  divers  feasts. 

*'  And  to  know  what  lessons  shall  be  read  every  day, 
look  for  the  day  of  the  month  in  the  calendar  following,  and 
there  ye  shall  find  the  chapters  that  shall  be  read  for  the 
lessons,  both  at  morning  and  evening  prayer,  except  only 
the  moveable  feasts,  which  are  not  in  the  calendar,  and  the 
immoveable,  where  there  is  a  blank  left  in  the  column  of 
lessons,  the  proper  lessons  for  all  which  days  are  to  be 
found  in  the  table  of  proper  lessons. 

"  And  note  that  whensoever  proper  psalms  or  lessons 
are  appointed,  then  the  psalms  and  lessons  of  ordinary 
course  appointed  in  the  psalter  and  calendar  (if  they  be 
different)  shall  be  omitted  for  that  time. 

"  Note  also  that  the  collect,  epistle,  and  gospel  appointed 
for  the  Sunday  shall  serve  all  the  week  after  where  it  is 
not  in  this  book  otherwise  ordered. 


Second  Part. 

"  Directions  to  be  prefixed  to  the  Prayer  Book  in  lieu  of  the 
Directions  in  the  First  Part  of  this  Schedule. 

"  the  order  how  the  rest  op  holy  scripture  is 

appointed  to  be  read. 

"  The  Old  Testament  is  appointed  for  the  first  lessons  at 
morning  and  evening  prayer,  so  as  the  most  part  thereof 
will  be  read  every  year  once,  as  in  the  calendar  is  ap- 
pointed. 
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Directions  to         "  The  New  Testament  is  appointed  for  the  second  lessons 

p  prefi  FtoLk°    at  morn*ng  an^  evening  prayer,  and  shall  be  read  over 
A™^61        '    orderly  every  year  twice,  once  in  the  morning  and  once  in 

the  evening,  besides  the  epistles  and  gospels,  except  the 
Apocalypse,  out  of  which  tnere  are  only  certain  lessons  ap- 
pointed at  the  end  of  the  year,  and  certain  proper  lessons 
appointed  upon  divers  feasts. 

"  And  to  know  what  lessons  shall  be  read  every  day, 
look  for  the  day  of  the  month  in  the  calendar  following,  and 
there  ye  shall  find  the  chapters  and  portions  of  chapters 
that  shall  be  read  for  the  lessons,  both  at  morning  and 
evening  prayer,  except  only  the  moveable  feasts,  which  are 
not  in  the  calendar,  and  the  immoveable,  where  there  is  a 
blank  left  in  the  column  of  lessons,  the  proper  lessons 
for  all  which  days  are  to  be  found  in  the  table  of  proper 
lessons. 

"  If  evening  prayer  is  said  at  two  different  times  in  the 
same  place  01  worship  on  any  Sunday  (except  a  Sunday 
for  which  alternative  second  lessons  are  specially  appointed 
in  the  table),  the  second  lesson  at  the  second  time  may,  at 
the  discretion  of  the  minister,  be  any  chapter  from  the  four 
gospels,  or  any  lesson  appointed  in  the  table  of  lessons  from 
the  four  gospels. 

"  Upon  occasions,  to  be  approved  by  the  ordinary,  other 
lessons  may,  with  his  consent,  be  substituted  for  those 
which  are  appointed  in  the  calendar. 

"  And  note  that  whensoever  proper  psalms  or  lessons  are 
appointed,  then  the  psalms  and  lessons  of  ordinary  course 
appointed  in  the  psalter  and  calendar  (if  they  be  different) 
shall  be  omitted  for  that  time. 

"  Note  also  that  upon  occasions  to  be  appointed  by  the 
ordinary,  other  psalms  may,  with  his  consent,  be  substi- 
tuted for  those  appointed  in  the  psalter. 

"  If  any  of  the  holy-days  for  which  proper  lessons  are 
appointed  in  the  table  fall  upon  a  Sunday  which  is  the  first 
Sunday  in  Advent,  Easter  Day,  Whit-Sunday,  or  Trinity 
Sunday,  the  lessons  appointed  for  such  Sunday  shall  be 
read,  but  if  it  fall  upon  any  other  Sunday,  the  lessons  ap- 
pointed either  for  the  Sunday  or  for  the  holy-day  may  be 
read  at  the  discretion  of  the  minister. 

"  Note  also  that  the  collect,  epistle,  and  gospel  appointed 
for  the  Sunday  shall  serve  all  the  week  after,  where  it  is 
not  in  this  book  otherwise  ordered. 


LITURGY  AND  RITUAL. 


1007 


"  Table  of  Proper  Lessons  to  be  inserted  in  lieu  of  existing  Table  of 

Proper  Lessons." 

PROPER    LESSONS 

To  be  read  at  Morning  and  Evening  Prayer  on  the  Sundays  and  other 

Holy-days  throughout  the  Year. 


Lessons  proper  for  Sundays. 


•  t 


Sundays  of  Advent. 

The  First 

Second         • •         • 
Third  • . 

Fourth  • . 

Sundays  after  Christmas. 

The  First 
Second 


Sundays  after  the  Epiphany, 
The  First 

Second  • .         • . 

Third  • . 

Fourth 

Fifth 

Sixth  • . 

Septuagesima. 

First  Lesson    . . 
Second  Lesson.. 

Sexagesima. 
First  Lesson    . . 

Quinquagesima. 
First  Lesson    • . 

Sundays  in  Lent. 
The  First    First  Lesson . . 


19 
II 


Second 
Third 
Fourth 
Fifth..         „ 
Sixth   First  Lesson . 
Second  Lesson 


Easter  Day. 

First  Lesson . . 
Second  Lesson 


Mattlns. 


Isaiah 


1 

▼ 

XXV 


Job 
Proverbs 


to  v.  27 


xxxv 

xlii 


H 

lv 

lxii 

xxvii 

l 

ix 


Gen.  i  &  ii  to  v.  iv 
Rev.      xxi  to  v.  9 


Gen.  iii 


ix  to  v.  20 


Gen.    xix  v.  12  to 

v.  30 

xxvii  to  v.  41 

xxx  vii 

xlii 

Exodus  iii 

* 
■  ix 

Matt  xxvi 


Exodus  xii  to  v.  29 

Rev.         i  v.  10  to 

v.  19 


Evensong. 


Isaiah    ^  ii    or    Isaiah 

—    xi  to  v.  1 1 


xxvi 


xxxn 


i* 


i* 


iv  v.  2 
xxiv 


xxxvm    „ 
xliii 


Job 
Proverbs 


Hi  v.  13  and 

liii 

•    lvii 

lxv 

xxviii 

■  •  ■ 

in 
xi 


»> 


ii 

99 
II 
II 
II 
»» 


Job 
Proverbs 


xxvni  v.  5  to 
v.  19 

xxxiii  v.  2  to 
v.  23 

xl 
xliv 


liv 

lxi 

lxvi 

xxix 

•  •  • 

vm 

XV 


Genesis      ii  v.  4    „    Job 
Rev.    xxi  v.  9  to  xxii  v.  6 


XXXVlll 


Genesis 


VI 


xii 


i» 


ii 


Genesis 


VIII 


xin 


Gen.  xxii  to  v.  20  „  Genesis          xxiii 

xxviii  „  — —           xxxii 

xxxtx  „    xl 

xliii  „  ■              xlv 

Exodus              v  „  Exodus  vi  to  v.  14 

x  „    xi 

Luke      xix  v.  28  „  Luke      xx  v.  9  to 

v.2l 


Exodus 


Exodus  xii  v.  29    „    Exoc 
John  xz  v.  1 1  to    „    Rev. 
v.  19 


xiv 
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MaUins. 

Evensong. 

Sundays  after  Easter. 

The  First    First  Lesson  .. 

Num.  xvi  to  v.  36 

Num.      xvi  v.  86 

or 

Num.  xvii  to  v.  12 

Second  Lesson 

1  Cor.    zv  to  v.  29 

John    rx  v.  24  to  i 

r.3C 

\ 

Second  First  Lesson . . 

Num.    xx  to  v.  14 

Num.  xx  v.  14  to 

•» 

— 

xxi  v.  16 

xxi  v.  10 

Third             „ 

•  a 

•  • 

XXll 

•  •  m 

XXltl 

>t 

xxh 

Fourth           „ 

•  • 

Deut.    iv  to  v.  23 

Dent,  iv  v.  23  to 
v.41 

»» 

Dent 

v 

Fifth 

•  ■ 

• 

VI 

ix 

»» 

— — 

s 

Sunday  after  Ascension  Day. 

First  Lesson.. 

—                       XXX 

—           xxxiv 

ti 

Joshua 

* 

] 

Whit  Sunday. 

First  Lesson.. 

xvi  to  v.  18 

IsaUh               xi 

tt 

Ezekiel 

xxxvi  v.  25 

Second  Lesson 

Rom.  viii  to  v.  18 

Gal.           v  v.  16 

it 

Acts  xvin  v.  24  to 

xix  v.  21 

Trinity  Sunday, 

First  Lesson  • . 

Isaiah    vi  to  v.  11 

Gen.              xviii 

>» 

Gen.    i  ft  ii  to  v.  4 

Second  Lesson 

Rev.           i  to  v.  9 

Eph.    iv  to  v.  17 

tt 

Matt. 

in 

Sundays  after  Trinity. 

The  First       First  Lesson 

Josh.    Hi  v.  7  to  iv 

Josh,  v  v.l3tovi 

tt 

Joshua 

• 

v.  15 

v.  21 

Second 

M            •• 

Judges                iv 

Jadges               v 

tt 

Judges 

viT.  11 

Third 

ft            •  • 

1  Sam.    ii  to  v.  27 

1  Sam.              iii 

tt 

1  Sam, 

iv  to  v.  19 

Fourth 

Fifth 

Sixth 

•  ■ 

••• 

Ruth 

1  Sam. 

2  Sam. 

■ 

l 

•• 

If            •  • 

•»_    A~.    •      Ol 

xvi 

2  Sam.  xii  to  v.  24 

tt 

tt            •  • 
!»            •  • 

2  Sam.                   i 

tt 
tt 

Xvll 

xviii 

Seventh 

l» 

1  Chron.           xxi 

1  Chron.        xxii 

it 

1  Chron. 

xxviii  to 

v.  21 

tn 

Eighth 

n        •• 

—  xxixv.9tov.29 

2  Chron.              i 

it 

1  Kings 

Ninth 

»i 

1  Kings  x  to  v.  25 

1  Kings  xi  to  v.  15 

n 

xiv.  26 

Tenth 

Eleventh 

Twelfth 

•• 

XII 

••  • 

••• 

• Xtll 

• 

xvii 

xxi 

iv  v.  8  to 

»»         •  • 

tt 

tt        •  • 

»9          •• 

xxii  to  v.  41 

2  Kings  ii  to  v.  16 

tt 
tt 

2  Kings 

v.  88 

Thirteenth 
Fourteenth 
Fifteenth 
Sixteenth 

2  Kings                v 

ix 

.  •  • 

iri  tn  »   04 

•• 

VII 

xin 
iii  to  v.  31 

•*• 

VUl 

»»           •  • 

*  tn  t   1W 

tt 

ft           •  • 

• 

tt 

^^^^^_    w 

ft           •  • 
If           •  • 

2  Chron.       xxxvi 

Nehem.   i  6c  ii  to 

v.  9 

Jerem.           xxii 

tt 

Nehem. 

Seventeenth 

ff            •  • 

Jerem.                  v 

tt 

Jerem. 

XXXV 

Eighteenth 

» 

Ezekiel              ii 

it 

Ezekiel  xiii  to  v.  17 

Nineteenth 
Twentieth 
Twenty-first 
Twenty- second 

Ezekiel             xiv 

•■• 

xxiv  v.  15 

• 
• 

It            •  • 

«• 

» 

Daniel 

»f            •  • 

Daniel                Hi 

Daniel              iv 

tt 

■ 

#»            •  • 

II            •  • 

tt 

V 

Xll 

Twenty-third 

»            •  • 

Hosea               xiv 

Joel           ii  v.  21 

tt 

Joel 

in  v.  8 

Twenty- fourth 

»»            •  • 

Amos                  iii 

Amos                 v 

tt 

Amos 

• 

tx 

Twenty-fifth 

M           •• 

Micah      iv  &  v  to 

v.  8 

Habakkuk           ii 

Micah                vi 

tt 

Micah 

•  • 

vu 

Twenty- sixth 

n        •• 

Habakkuk        iii 

ii 

Zephaniah          iii 

Twenty 'seventh 

tt        *• 

Eccles.    xi  and  xii 

Haggai  ii  to  v.  10 

tt 

Malacni 

111  ft  tv 

Note.— That  the  lessons  appointed  in  the  above  table  for  the  twenty-seventh  Sunday 
after  Trinity  shall  always  be  read  on  the  Sunday  next  before  Advent. 
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St.  Andrew. 

First  Lesson 

Second  Lesson         •  •         •  • 

St.  Thomas. 
First  Lesson  . .         •  •         . . 
Second  Lesson         •  •         • . 

Nativity  of  Christ. 
First  Lesson  . .         •  •         •  • 
Second  Lesson         . .         •  • 

St.  Stephen. 

First  Lesson 

Second  Lesson         • .         •  • 

St.  John,  Evangelist. 

First  Lesson 

Second  Lesson         •  •         •  • 

Innocent*'  Day. 
First  Lesson . 

Circumcision. 
First  Lesson  .  •         •  •         « • 
Second  Lesson         •  •         •  • 

Epiphany. 

First  Lesson 

Second  Lesson         • .         • . 

Conversion  of  St.  Paul. 

First  Lesson 

Second  Lesson         ••         •• 

Purification  of  the  Virgin  Mary. 
First  Lesson  •  •         •  •        •  • 

St.  Matthias. 
First  Lesson 

Annunciation  of  our  Lady. 
First  Lesson 

Ash  Wednesday. 

First  Lesson 

Second  Lesson         ••         •• 

Monday  before  Batter. 
First  Lesson  • .  •  •  .  • 
Second  Lesson         •  •         •  • 

Tuesday  before  Batter. 

First  Lesson 

Second  Lesson         •  •         •  • 

Wednesday  before  Batter. 

First  Lesson • 

Second  Lesson  • .         .  • 

Thursday  before  Baiter. 

First  Lesson 

Second  Lesson         ••        •• 

Good  Friday. 

First  Lesson 

8econd  Lesson 


Vstlins. 


Isaiah  liv 

John  i  v.  85  to  v. 43 

Job  xiii  to  t.  7 

John  xxv.  19  to  v.  24 


Isaiah 
Luke 

Genesis 
Acts 


ix  tor.  8 
ii  to  v.  16 

iv  to  v.  11 

VI 


Exod.  xxxiii  v.  9 

John      xiii  t.  23  to  v.  86 


Jerera. 

Gen. 
Rom. 


xxxi  to  v.  18 

xvii  v.  9 
ii  v.  17 


Isaiah  lx 

Lake        iii  v.  15  to  v.  28 


Isaiah 
Gal. 

Exod. 


xlix  to  t.  13 
iv.  11 

xiii  to  v.  17 


1  Sam.      ii  v.  27  to  v.  86 


Gen. 


iii  to  v.  16 


Isaiah  lviii  to  v.  18 

Mark        ii  v.  18  to?.  28 


Lament. 
John 

Lam. 
John 

Lam. 
John 

Hosea 
John 

Gen. 
John 


i  to  v.  15 
xiv  to  v.  15 

iii  to  v.  84 
xv  to  v.  14 

iv  to  v.  21 
xvi  to  v.  16 

xiii  to  v.  15 
xvii 

xxii  to  v.  20 

•  •  • 

XVlll 


Evenwmg. 


Isaiah  lxv  to  v.  17 

John       xii  v.  20  to  v.  42 


Isaiah 
John 


XXXV 

xiv  to  v.  8 


Isaiah     vii  v.  10  to  v.  17 
Tit.  iii  v*  4  to  v.  9 

2Chron.  xxiv  v.  15  to  v.  28 
Acts  viii  to  v.  9 


Isaiah 
Rev. 


▼1 
1 


Baruch  iv  v.  21  to  v.  31 

Deut  xv.  12 

Col.  ii  v.  8  to  v.  18 

Isaiah  xlix  v.  18  to  v.  24 

John  ii  to  v.  12 


Jerem. 
Acts 

Haggai 
Isaiah 


i  to  v.  11 
xx vi  to  v.  21 

ii  to  v.  10 

xxii  v.  15 


Isaiah        Hi  v.  7  to  v.  13 


Jonah 

Hebrews    xii  v.  3  to  v.  18 


••• 
111 


Lament 
John 

Lament 
John 

Daniel 
John 

Hosea 
John 


ii  v.  18 
xiv  ▼.  15 

iii  ▼.  34 
xv  v.  14 

ix  v.  20 
xvi  v.  16 


XIV 

xiii  to  v.  S$ 


Isaiah      Iii  v.  13  and  lima 
1  Peter  ii 
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Raster  Even. 

First  Lesson •         •  • 

Second  Lesson         •  •         •  •         •  • 

Monday  fa  Easier  Week. 
First  Lesson  .  •         . .         •  • 
Second  Lesson         . .         #  •         « • 

Tuesday  in  Easier  Week. 
First  Lesson  . .         •  •         •  •         •  • 

Second  Lesson         • 

St.  Mark. 
First  Lesson 

SS.  Philip  and  James. 

First  Lesson 

Second  Lesson         

Attention  Day. 
First  Lesson  . .         • .         •  •         •  • 
Second  Lesson         •  •         • .         •  • 

Monday  in  Wkilsun  Week. 
First  Lesson  . .         •  •         •  •         •  • 

Second  Lesson         

Tuesday  in  Wkiisvn  Week. 
First  Lesson  . .         •  •         .  • 
Second  Lesson         • .         .  • 

St.  Barnabas. 
First  Lesson  . .         • .         •  •         . . 
Second  Lesson         •  •         . . 

St.  John,  Baptist. 

First  Lesson • 

Second  Lesson         •  •         •  •         •  • 

Sir.  Peter. 
First  Lesson  . .         •  •         •  •         •  • 

Second  Lesson         ••         ••         •• 

SL  James. 

First  Lesson 

Second  Lesson         •  •         •  •         • . 

St.  Bartholomew. 
First  Lesson  . .         •  •         •  • 

Si.  Matthew. 
First  Lesson 

SL  MidkaeU 
First  Lesson  ••         ••         ••         •• 

Second  Lesson         •  •         .  •         . . 

St.  Luke. 
First  Lesson •  • 

SS.  Simon  and  Jnde. 
First  Lesson 

All  Saints. 

First  Lesson 

Second  Lesson         •  •         •  •         •  • 


Zechariah 
Luke 

Exod. 
Luke 


IX 

xxiii  v.  50 

xt  to  v.  22 
xxW  to  v.  13 


2  Kings  xiii  t.  14  to  t.  22 

John  xxi  to  t.  15 

Isaiah  Ixii  t.  6 

Isaiah  Ixi 

John  i  t.  43 

Dan.  tm  t.  9  to  t.  15 

Luke  xxiT  v.  44 

Gen.  xi  to  t.  10 

1  Cor.  xii  to  t.  14 

Joel  ii  v.  21 

1  Thess.  t  t.  12  to  ▼.  24 


DeuU 
Acts 

Malachi 
Matt. 


xxxiii  to  v.  12 
it  y.  31 

iii  to  v.  7 
in 


H 
Rom. 

Cant. 
Matt. 


John 


Zecfa. 


2  Kings 
Hebrews 


r  t.  8  to  Ti  t.  4 

▼i  to  t.  14 

ii  t.  10 
xxTiii  to  t.  It 


Til  to  V.  Id 

xxi  v.  15 
i  to  t.  15 

IT 


ii  to  t.  15 

IT 


Num.        xi  t.  16  to  t.  31 
1  Cor.     xii  t.  27  and  xiii 


Micah 
1  John 

Nahum 

AcU 

Malachi 
Matt 


Ezek.         iii  t.  4  to  t.  15    Zech. 


John      xxi  t.  15  to  t.  23 


Acts 


it  to  t.  8 
iv  Co  t.  14 


X1T  T.I 


IT 
X1T  tO  T.  15 

iii 
it  t.  8  to  t.  23 


2  Kings  i  to  t.  16   Jer.        xxti  t.  8  to  t.  16 

Luke       ix  t.  51  to  v.  57 


Gen.  xxWii  v.  10  to  t.  18 


1  Kings 
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Sect.  9. — Public  Preaching. 

The  clergy  in  Queen  Elizabeth's  time  being  very  igno-  In  the  time  of 
rant  (and  no  wonder,  their  stipends  in  most  places  being  9"?611  EIiza" 
exceedingly  small),  and  moreover  the  state  having  a  jealous 
eye  upon  them,  as  if  they  were  not  very  well  affected  to 
tne  Reformation,  none  were  permitted  to  preach  without 
licence,  but  they  were  to  study  and  read  the  homilies 
gravely  and  aptly;  and  they  that  were  instituted  subscribed 
a  promise  to  the  same  effect.  And  this  continued  in  some 
measure  in  the  next  reign ;  for  ministers  not  licensed  to 
preach  were  by  the  canons  prohibited  to  expound  any  text 
of  Scripture,  and  were  only  to  read  the  homilies  even  in 
their  own  cures.  But  the  occasion  of  those  canons  being 
now  taken  away,  the  bishops  do  generally  and  justly  for- 
bear to  put  the  canons  as  to  this  matter  in  execution;  and 
every  priest  is  permitted  to  preach,  at  least  in  his  own  cure, 
as  he  may  and  ought  to  do  by  the  old  canon  law,  and  by 
the  charge  given  him  at  his  ordination,  and  by  the  very 
nature  01  his  office  (r). 

The  restraints  in  this  kind  were  (and  are)  as  follows  :— 

Arundel.  "  No  priest  not  being  licensed  shall  exercise  Restraints  on 
the  office  of  preaching,  until  he  shall  be  examined  and  sent  preaching. 
by  the  bishop,  and  shall  produce  the  authority  by  which 
he  preacheth  (s). 

Form  of  ordaining  Deacons.] — "  Take  thou  authority  to 
read  the  gospel  in  the  church  of  God,  and  to  preach  the 
same,  if  thou  be  thereto  licensed  by  the  bishop  himself." 

Form  of  ordaining  Priests.] — "  Take  thou  authority  to 
preach  the  word  of  God,  and  to  minister  the  holv  sacra- 
ments, in  the  congregation  where  thou  shalt  be  lawfully 
appointed  thereunto." 

By  Art.  23,  "  It  is  not  lawful  for  any  man  to  take  upon  Article  23,  as 
him  the  office  of  public  preaching,  or  ministering  the  sacra-  to* 
ments  in  the  congregation,  before  he  be  lawfully  called  and 
sent  to  execute  the  same.  And  those  we  ought  to  judge 
lawfully  called  and  sent,  which  be  chosen  and  called  to 
this  work  by  men  who  have  public  authority  given  unto 
them  in  the  congregation,  to  call  and  send  ministers  into 
the  Lord's  vineyard." 

As  to  the  restrictions  on  licences  to  preach,  formerly 
contained  in  Canon  36  of  1603,  and  now  in  the  new  Canon 
of  1865,  see  above  (p.  469). 

(r)  Johns.  48.  It  has  been  for  session  of  a  benefice  renders  a 
a  long  time  considered  that  pos-      licence  to  preach  unnecessary. 

(«)  Lind.  288. 
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No  reward  for 
licence  to 
preach. 


Canons  as  to 
preaching. 


By  31  Eliz.  c.  6,  s.  9,  If  any  person  shall  rewire  or 
take  any  money,  fee,  reward,  or  any  other  profit-,  directly 
or  indirectly,  or  any  promise  thereof,  either  to  himself  or 
to  any  of  his  friends  (all  ordinary  and  lawful  fees  only  ex- 
cepted), to  procure  any  licence  to  preach,  he  shall  forfeit 
40/. 

After  the  preacher  shall  be  licensed,  then  it  is  ordained 
as  follows  by  the  Canons  of  1603 : — 

Can.  45.  "  Every  beneficed  man  allowed  to  be  a 
preacher,  and  residing  on  his  benefice,  having  no  law- 
nil  impediment,  shall  in  his  own  cure,  or  in  some  other 
church  or  chapel  (where  he  may  conveniently)  near  ad- 
joining, where  no  preacher  is,  preach  one  sermon  every 
Sunday  of  the  year;  wherein  he  shall  soberly  and  sincerely 
divide  the  word  of  truth,  to  the  glory  of  God,  and  to  the 
best  edification  of  the  people." 

Can.  47.  "  Every  beneficed  man,  licensed  by  the  laws 
of  this  realm  (upon  urgent  occasions  of  other  service)  not 
to  reside  upon  his  benefice,  shall  cause  his  cure  to  be  sup- 
plied by  a  curate  that  is  a  sufficient  and  licensed  preacher, 
if  the  worth  of  the  benefice  will  bear  it.  But  whosoever 
hath  two  benefices,  shall  maintain  a  preacher  licensed  in 
the  benefice  where  he  doth  not  reside,  except  he  preach 
himself  at  both  of  them  usually." 

Can.  50.  "  Neither  the  minister,  churchwardens,  nor  any 
other  officers  of  the  church,  shall  suffer  any  man  to  preach 
within  their  churches  or  chapels,  but  such  as  by  showing 
their  licence  to  preach  shall  appear  unto  them  to  be  suffi- 
ciently authorized  thereunto,  as  is  aforesaid." 

Can.  51.  "  The  deans,  presidents,  and  residentiaries  of 
any  cathedral  or  collegiate  church,  shall  suffer  no  stranger 
to  preach  unto  the  people  in  their  churches,  except  they 
be  allowed  by  the  archbishop  of  the  province,  or  bv  the 
bishop  of  the  same  diocese,  or  by  either  of  the  universities; 
and  if  any  in  his  sermon  shall  publish  any  doctrine  either 
strange  or  disagreeing  from  the  Word  of  God,  or  from  any 
of  the  Thirty-nine  Articles,  or  from  the  Book  of  Common 
Prayer,  the  dean  or  residents  shall  by  their  letters,  sub- 
scribed with  some  of  their  hands  that  heard  him,  so  soon 
as  may  be,  give  notice  of  the  same  to  the  bishop  of  the 
diocese,  that  he  may  determine  the  matter,  and  take  such 
order  therein  as  he  shall  think  convenient." 

Can.  52.  "  That  the  bishop  may  understand  (if  occasion 
so  require)  what  sermons  are  made  in  every  church  of  his 
diocese,  and  who  presume  to  preach  without  licence,  the 
churchwardens  and  sidesmen  shall  see  that  the  names  of 
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all  preachers  which  come  to  their  church  from  any  other 
place  be  noted  in  a  book,  which  they  shall  have  ready  for 
that  purpose,  wherein  every  preacher  shall  subscribe  his 
name,  the  day  when  he  preached,  and  the  name  of  the 
bishop  of  whom  he  had  licence  to  preach." 

In  the  case  of  The  Bishop  of  Down  and  Connor  v. 
Miller  (u),  it  was  holden  by  Dr.  Radcliff,  Vicar-General 
of  the  Archbishop  of  Armagh,  that  the  bishop  has  the 
power  to  inhibit  at  his  pleasure  a  beneficed  and  licensed 
clergyman  of  another  diocese  from  officiating  or  preaching 
in  his  diocese  without  his  licence,  though  such  clergyman 
have  the  permission  of  the  incumbent. 

Semble,  there  would  be  an  appeal  from  such  inhibition 
to  the  archbishop. 

Can.  53.  "If  any  preacher  shall  in  the  pulpit  particularly 
or  namely  of  purpose  impugn  or  confute  any  doctrine  de- 
livered by  any  other  preacher  in  the  same  church,  or  in 
any  church  near  adjoining,  before  he  hath  acquainted  the 
bishop  of  the  diocese  therewith,  and  received  order  from 
him  what  to  do  in  that  case,  because  upon  such  public  dis- 
senting and  contradicting  there  may  grow  much  offence 
and  disquietness  unto  the  people,  the  churchwardens  or 
partygZeved  shall  forthwith  signify  the  same  to  the  said 
bishop,  and  not  suffer  the  said  preacher  any  more  to  occupy 
that  place  which  he  hath  once  abused,  except  he  faithfully 
promise  to  forbear  all  such  matter  of  contention  in  the 
church,  until  the  bishop  hath  taken  further  order  therein : 
who  shall  with  all  convenient  speed  so  proceed  therein, 
that  public  satisfaction  may  be  made  in  the  congregation 
where  the  offence  was  given.  Provided,  that  if  either  of 
the  parties  offending  do  appeal,  he  shall  not  be  suffered  to 
preach  pendente  lite" 

Can.  55.  "  Before  all  sermons,  lectures,  and  homilies, 
the  preachers  and  ministers  shall  move  the  people  to  join 
with  them  in  prayer,  in  this  form,  or  to  this  effect,  as  briefly 
as  conveniently  they  may;  '  Ye  shall  pray  for  Christ's  holy  The  bidding 
Catholic  Church,  that  is,  for  the  wnole  congregation  of  Pr»7er- 
Christian  people  dispersed  throughout  the  whole  world, 
and  especially  for  the  churches  of  England,  Scotland,  and 
Ireland.     And  herein  I  require  you  most  especially  to 

Q  for  the  king's  most  excellent  majesty,  our  sovereign 
James,  King  of  England,  Scotland,  France,  and  Ire- 
land, Defender  of  the  Faith,  and  supreme  governor  in  these 
his  realms,  and  all  other  his  dominions  and  countries,  over 
all  persons,  in  all  causes,  as  well  ecclesiastical  as  temporal. 

(u)  11  Ir.  Chan.  Rep.,  Appendix  1;  5  L.  T.,  N.  S.  90. 
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The  bidding 
prajer. 


Form  of 
prajer  before 
sermon. 


Ye  shall  also  pray  for  oar  gracious  Queen  Anne,  the  noble 
Prince  Henry,  and  the  rest  of  the  king  and  queen's  royal 
issue.  Ye  shall  also  pray  for  the  ministers  of  God's  holy 
word  and  sacraments,  as  well  archbishops  and  bishops,  as 
other  pastors  and  curates.  Ye  shall  also  pray  for  the  king's 
most  honourable  council,  and  for  all  the  nobility  and  magis- 
trates of  this  realm,  that  all  and  every  of  these  in  their 
several  callings  may  serve  truly  and  painfully  to  the  glory 
of  God,  and  the  edifying  and  well  governing  of  his  people, 
remembering  the  account  that  they  must  make.  Also  ye 
shall  pray  for  the  whole  commons  of  this  realm,  that  they 
may  live  in  the  true  faith  and  fear  of  God,  in  humble  obe- 
dience to  the  king,  and  brotherly  charity  one  to  another. 
Finally,  let  us  praise  God  for  all  those  which  are  departed 
out  of  this  life  in  the  faith  of  Christ,  and  pray  unto  God 
that  we  may  have  grace  to  direct  our  lives  after  their  good 
example ;  that  this  life  ended,  we  may  be  made  partakers 
with  them  of  the  glorious  resurrection  in  the  life  everlasting : ' 
always  concluding  with  the  Lord's  Prayer." 

The  like  form  was  enjoined  by  the  Injunctions  of  Queen 
Elizabeth  in  the  year  1559 ;  and  a  form  of  bidding  was 
likewise  prescribed  (but  of  a  different  tenor  from  these 
two)  by  the  Injunctions  of  Edw.  VI.;  and  also  before 
this  (and  before  the  Reformation)  we  find  the  like  bidding 
form  in  English,  in  a  festival  printed  in  the  year  1509, 
which  is  much  longer  than  these,  and  is  reprinted  at 
length  by  Dr.  Burnet  in  his  History  of  the  Reforma- 
tion. 

The  occasion  of  this  kind  of  bidding  prayer  (as  it  is 
called)  was  that  in  the  ancient  church  silence  was  com- 
manded to  be  kept  for  a  time,  for  the  people's  secret 
prayers;  and  in  this  or  such  like  form  the  minister 
directed  the  people  what  to  pray  for.  A  remainder  of 
which  usage  is  still  preserved  in  the  office  of  ordination  of 
priests  (x). 

In  the  year  1661  there  is  an  entry  in  the  journal  of  the 
upper  house  of  convocation,  that  the  bishops  unanimously 
voted  for  one  form  of  prayer  to  be  used  by  all  ministers, 
as  well  before  as  after  sermon;  and  that  this  order  was 
pursued  in  the  convocation  (although  not  brought  to 
effect)  appears  from  the  minutes  of  the  lower  house, 
where  on  January  31st  we  find  a  committee  appointed  for 
this  (among  other  purposes),  to  compile  a  prayer  before 
sermon  (y). 

Peccham.     "  Every  priest  shall  explain  to  the  people, 


(*)  1  Warn.  28. 


(y)  Gibs.  31 1. 
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four  times  a  year,  the  fourteen  articles  of  faith,  the  Ten  What  the 
Commandments,  the  two  evangelical  precepts,  the  seven  pnest  ■hall 
works  of  mercy,  the  seven  deadly  sins,  with  their  conse- 
quences, the  seven  principal  virtues,  and  the  seven  sacra- 
ments of  grace.  The  fourteen  articles  of  faith  (whereof 
seven  belong  to  the  mystery  of  tjie  Trinity,  and  seven  to 
Christ's  humanity),  are  1.  The  unity  of  the  divine  essence 
in  the  three  persons  of  the  undivided  Trinity.  2.  That 
the  Father  is  God.  3.  That  the  Son  is  God.  4.  That 
the  Holy  Ghost,  proceeding  from  the  Father  and  the  Son, 
is  God.  5.  The  creation  of  heaven  and  earth  by  the 
whole  and  undivided  Trinity.  6.  The  sanctification  of 
the  church  by  the  Holy  Ghost,  the  sacraments  of  grace, 
and  all  other  things  wherein  the  Christian  Church  com- 
municateth.  7.  The  consummation  of  the  church  in 
eternal  glory,  to  be  truly  raised  again  in  flesh  and  spirit, 
and  opposite  thereunto  the  eternal  damnation  of  the  repro- 
bate. 8.  The  incarnation  of  Christ.  9.  His  being  born 
of  the  Blessed  Virgin.  10.  His  suffering  and  death  upon 
the  cross.  11.  His  descent  into  hell.  12.  His  resurrec- 
tion from  the  dead.  13.  His  ascension  into  heaven. 
14.  His  future  coming  to  judge  the  world.  The  Ten 
Commandments  are  the  precepts  of  the  Old  Testament. 
To  these  the  gospel  addeth  two  others,  to  wit,  the  love  of 
God  and  of  our  neighbour.  Of  the  seven  works  of  mercy, 
six  are  collected  out  of  the  gospel  of  St.  Matthew;  to  feed 
the  hungry,  to  give  drink  to  the  thirsty,  to  entertain  the 
stranger,  to  clothe  the  naked,  to  visit  the  sick,  and  to  com- 
fort those  that  are  in  prison;  and  the  seventh  is  gathered 
out  of  Tobias,  to  wit,  to  bury  the  dead.  The  seven 
deadly  sins  are  pride,  envy,  anger,  or  hatred,  slothfulness, 
covetousness,  gluttony,  and  drunkenness,  luxury.  The 
seven  principal  virtues  are  faith,  hope  and  charity,  which 
respect  God;  prudence,  temperance,  justice,  fortitude  with 
regard  unto  men.  The  seven  sacraments  of  grace  are 
baptism,  confirmation,  orders,  penance,  matrimony,  the 
eucharist  and  extreme  unction  (z). 

By  the  rubric  after  the  Nicene  Creed :   "  Then  shall  Homilies, 
follow  the  sermon,  or  one  of  the  homilies  already  set  forth 
or  hereafter  to  be  set  forth  by  authority." 

By  the  form  of  ordaining  deacons :  "  It  appertaineth  to 
the  office  of  a  deacon  to  read  holy  scriptures  and  homilies 
in  the  church. " 

Art.  35.  "  The  second  book  of  homilies,  the  several  Art.  35,  as  to. 
titles  whereof  we  have  joined  unto  this  article,  doth  con- 

(*)  Lind.  lib.  1,  t.  7,  pp.  43—64. 
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Art.  35,  as  to 
homilies. 


Canons  of 
1608,  m  to. 


tain  a  godly  and  wholesome  doctrine,  and  necessary  for 
these  times,  as  doth  the  former  book  of  homilies,  which 
were  set  forth  in  the  time  of  Edward  the  Sixth;  and 
therefore  we  judge  them  to  be  read  in  churches  by  the 
ministers  diligently  and  distinctly,  that  they  may  be 
understanded  of  the  people." 

Canon  49.  "  No  person  whatsoever,  not  examined  and 
approved  by  the  bishop  of  the  diocese,  or  not  licensed  as  is 
aforesaid  for  a  sufficient  or  convenient  preacher,  shall  take 
upon  him  to  expound  in  his  own  cure  or  elsewhere  any 
scripture  or  matter  of  doctrine ;  but  shall  study  to  read 
plainly  and  aptly  (without  glossing  or  adding)  the  homilies 
already  set  forth,  or  hereafter  to  be  published  by  lawful 
authority,  for  the  confirmation  of  the  true  faith,  and  for 
the  good  instruction  and  edification  of  the  people." 

Canon  46.  "  Every  beneficed  man,  not  allowed  to  be  a 
preacher,  shall  procure  sermons  to  be  preached  in  his  cure 
once  in  every  month  at  the  least,  by  preachers  lawfully 
licensed,  if  his  living,  in  the  judgment  of  the  ordinary, 
will  be  able  to  bear  it.  And  upon  every  Sunday,  when 
there  shall  not  be  a  sermon  preached  in  his  cure,  he  or 
his  curate  shall  read  some  one  of  the  homilies  prescribed 
or  to  be  prescribed  by  authority,  to  the  intents  aforesaid." 


Publication  of 
ecclesiastical 
matters  in  the 
church. 


Banns. 


Sect.  10. — Publication  of  Notices  in  Church. 

By  the  rubric :  After  the  Nicene  Creed  is  ended,  "  the 
curate  shall  declare  unto  the  people  what  holidays  or  fast- 
ing days  are  in  the  week  following  to  be  observed;  and 
then  also,  if  occasion  be,  shall  notice  be  given  of  the  com- 
munion ;  and  briefs,  citations,  and  excommunications  read ; 
and  nothing  shall  be  proclaimed  or  published  in  the  church, 
during  the  time  of  divine  service,  but  by  the  minister;  nor 
by  him  any  thing,  but  what  is  prescribed  in  the  rules  of 
this  book,  or  enjoined  by  the  queen,  or  by  the  ordinary  of 
the  place." 

By  4  Geo.  4,  c.  76,  s.  2,  Banns  of  matrimony  shall  be 
published  "  during  the  time  of  morning  service,  or  of 
"  evening  service  if  there  shall  be  no  morning  service  in 
"  such  church  or  chapel  upon  the  Sunday  upon  which 
"  such  banns  shall  be  so  published  immediately  after  the 
"  second  lesson." 

For  the  construction  of  this  section  see  the  Chapter  on 
Marriage  (a). 

(a)  Vuh  supra,  pp.  761— 763. 
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In  the  case  of  Elphinstone  v.  Furchas  (b)  one  of  the 
articles  charged  as  follows : — 

"  That  you,  the  said  Bey.  John  Purchas,  in  the  said  Case  of 
church  or  chapel  of  St.  James,  Brighton,  aforesaid,  on  Mr.Pwcluu, 
Sunday  morning,     ....     publicly  during  the  per- 
fbrmance  of  divine  service,  that  is  to  say,  at  the  conclusion 
of  the  Nicene  Creed,  gave  notice  that  on  the  morning  of  the 
next  day  there  would  be  '  a  high  celebration  of  the  Holy 

*  Eucharist'  at  eleven  o'clock ;  and  that  you,  on  the  same 
day,  after  the  sermon,  gave  or  caused  to  be  given,  notice 
that  on  the  next  Friday, €  being  the  Feast  of  St.  Leonard,' 
there  would  be  a  celebration  of  the  Holy  Eucharist  at 
eleven  o'clock;  and  that  on  Sunday,  ....  after 
the  Nicene  Creed,  you  gave  notice  that  the  Holy  Eucha- 
rist would  be  celebrated  on  Wednesday, '  being  the  Feast 
'  of  St.  Martin ;'  and  on  Friday,  '  being  the  Feast  of 
'  St.  Britius.'  And  that  on  Sunday  morning,  .... 
after  the  Nicene  Creed,  you  gave  notice  that  'on  Tuesday 

*  next,  being  the  Festival  of  our  Lady,  there  would  be  a 

*  high  celebration  of  the  Holy  Eucharist  at  eleven  o'clock 

*  in  the  morning.'  " 

The  Dean  of  the  Arches  observed:  "The  Prayer  Book  Form  of  giving 
does  not  warrant,  in  my  opinion,  this  particular  mode  of  J?*?06^ the 
announcing  that  the  Eucharist  will  be  celebrated.    Accord-  m^0n. m" 
ing  to  the  rubric,  after  the  Nicene  Creed  notice  is  then  to 
be  given  of  the  communion,  and  according  to  the  rubric 
after  the  church  militant  prayer,  '  When  the  minister 
'  giveth  warning  for  the  celebration  of  the  holy  communion 
'  .     .     .     .     after  the  sermon  or  homily  ended  he  shall 

*  read  this  exhortation  following.'  It  appears  to  me  that 
the  epithet  '  high'  has  no  sanction  from  the  rubric,  and, 
though  perhaps  in  itself  not  very  material,  cannot  legally 

be  used.     It  appears  from  the  evidence  that  at  different  Notice  not  to 
times  notices  were  given  that  the  feasts  of  St.  Leonard,  {?*£*? n  °f 
St.  Martin,  and  St.  Britius  would  be  observed.     The  saints'  days, 
rubric,  after  the  Nicene  Creed,  directs  that  'the  curate 
'  shall  declare  unto  the  people  what  holy-days  or  fasting 

*  days  are  in  the  week  following  to  be  observed.' 
Mr.  Purchas  is  not  charged  with  having  violated  the  law 
by  omitting  to  give  notice  of  these  holy-days  or  fasting 
days,  but  by  having  given  notice  of  holy-days  which  the 
church  has  not  directed  to  be  observed.  I  think  the  holy- 
days  which  are  directed  to  be  observed  are  those  which 
are  to  be  found  after  the  preface  of  the  Prayer  Book, 
under  the  head  of  '  A  Table  of  all  the  Feasts  that  are  to 

(6)  L.  R,  3  Adm.  &  Eccl.  66. 
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'  be  observed  in  the  Church  of  England  throughout  the 
'year.'  The  feasts  of  St  Leonard,  St  Martin,  and 
St  Britius  are  not  among  these;  I  therefore  think  the 
notices  of  them  were  improper,  and  I  must  admonish 
Mr.  Purchas  to  abstain  from  giving  such  notices  for  the 
future." 

Divers  acts  of  parliament,  and  other  matters  temporal, 
were  at  one  time  required  to  be  published  in  the  churches. 
Such  were  the  following: — 

The  Act  of  Uniformity,  5  &  6  Edw.  6,  a  1,  is  re- 
quired to  be  read  in  tie  church  by  the  minister  once  every 
year. 

The  act  against  swearing,  19  Goo.  2,  c  21,  to  be  read 
in  the  church  by  the  minister  four  times  every  year. 

The  act  13  Anne,  c.  21,  concerning  ships  in  distress,  to 
be  read  in  the  church  four  times  a  year  in  all  the  sea- 
port towns  and  on  the  coast,  immediately  after  prayers  and 
before  the  sermon. 

The  act  for  the  observation  of  the  5th  of  November, 
3  Jac  1,  c.  1,  to  be  read  by  the  minister  on  that  day, 
after  the  morning  prayer  or  preaching. 

The  act  for  the  commemoration  of  King  Charles  the 
Second's  restoration,  12  Car.  2,  c.  14,  to  be  read  after  the 
Nicene  Creed  on  the  Lord's  day  next  before  the  29th  day 
of  May  yearly.  The  provisions  requiring  such  publication 
of  these  statutes  have  been  repealed(e). 

By  an  act,  7  Will.  4  &  1  Vict,  c  45,  "  To  alter  the 
Mode  of  giving  Notices  for  the  holding  of  Vestries  and  of 
making  Proclamations  in  Cases  of  Outlawry,  and  of  giving 
Notices  on  Sundays  with  respect  to  various  Matters,"  it 
was  provided,  "  Whereas  by  m  act,  58  Geo.  3,  c  69, 
intituled, '  An  Act  for  the  Regulation  of  Parish  Vestries,' 
it  is  enacted,  that  no  vestry  or  meeting  of  the  inhabitants 
in  vestry  of  or  for  any  parish  shall  be  holden  until  jmkik 
notice  wall  have  been  given  of  such  vestry,  and  of  the 
place  and  hour  of  holding  the  same,  and  the  special  pur- 
pose thereof,  three  days  at  the  least  before  the  day  to  be 
appointed  for  holding  such  vestry,  by  the  publication  of 
such  notice  in  the  pariah  church  or  chapel  on  some  Sunday 
during  or  immediately  after  divine  service,  and  by  affixing 
the  same,  fairly  written  or  printed,  on  the  principal  door 
of  such  church  or  chapel:  And  whereas  by  mi  set, 
31  Eliz.  c  3,  it  is  enacted,  that  before  any  outlawry  shall 
be  had  and  pronounced  proclamation  shall  be  made  at  the 

(c)  The  statutes  3  Jac.  1,  c.  1;  12  Car.  2,  c.  14,  and  13  Aim.  c  21 
have  themselves  been  repealed. 
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door  of  the  church  or  chapel  of  the  town  or  parish  where 
the  defendant  shall  be  dwelling  immediately  after  divine 
service  on  a  Sunday:  And  whereas  by  divers  acts  relative 
to  the  assessing  and  collecting  of  highway  and  poor  rates 
and  land  tax,  and  other  matters,  it  is  directed  or  required 
that  public  notice  shall  be  given  with  reference  to  certain 
proceedings  relating  thereto  respectively  in  the  parish 
churches  or  chapels  during  divine  service:  And  whereas 
by  ancient  custom  notice  is  usually  given  in  churches 
during  divine  service  of  the  times  appointed  for  holding 
courts  leet,  courts  baron,  and  customary-  courts:   And 
whereas  it  is  expedient  that  such  mode  of  giving  notices 
should  be  altered:"  It  is  enacted  as  follows,  sect.  1,  "  So  So  much  of 
much  of  the  said  first  recited  act  as  directs  the  publication  the  first  re- 
of  such  notices  to  be  made  in  the  parish  church  or  chapel  directepnit 
on  some  Sunday  during  or  immediately  after  divine  service  lication  of 
shall  be  and  the  same  is  hereby  repealed;  and  that  from  notices  ro- 
und after  the  first  day  of  January  next  no  proclamation  **  f  ' 
or  other  public  notice  for  a  vestry  meeting  or  any  other  ^^ri^ 
matter  shall  be  made  or  given  in  any  church  or  chapel  in  churches 
during  or  after  divine  service,  or  at  the  door  of  any  church  during  divine 
or  chapel  at  the  conclusion  of  divine  service."  somce,    c. 

Sect.  2.  "  All  proclamations  or  notices  which  under  or  Notices  here- 
by virtue  of  any  law  or  statute,  or  by  custom  or  otherwise,  tofore  usually 
have  been  heretofore  made  or  given  in  churches  or  chapels  w  afterdiviiie 
during  or  after  divine  service,  shall  be  reduced  into  writing,  sendee,  &c.  to 
and  copies  thereof  either  in  writing  or  in  print,  or  partly  J*  a®xed .to 
in  writing  and  partly  in  print,  shall  previously  to  the  com-  ^n, 
mencement  of  divine  service  on  the  several  days  on  which 
such  proclamations  or  notices  have  heretofore  been  made 
or  given  in  the  church  or  chapel  of  any  parish  or  place,  or 
at  the  door  of  any  church  or  chapel,  be  affixed  on  or  near 
to  the  doors  of  all  the  churches  and  chapels  within  such 
parish  or  place;  and  such  notices  when  so  affixed  shall  be 
in  lieu  of  and  as  a  substitution  for  the  several  proclama- 
tions and  notices  so  heretofore  given  as  aforesaid,  and 
shall  be  good,  valid,  and  effectual  to  all  intents  and  pur- 
poses whatsoever." 

Sect.  3.  "  No  such  notice  of  holding  a  vestry  shall  be  Notices  for 
affixed  on  the  principal  door  of  such  church  or  chapel  ^!^f  ^e 
unless  the  same  shall  previously  have  been  signed  by  a  signed  as 
churchwarden  of  the  church  or  chapel,  or  by  the  rector,  herein  di- 
vicar,  or  curate  of  such  parish,  of  by  an  overseer  of  the  rected- 
poor  of  such  parish;  but  that  every  such  notice  so  signed 
shall  be  affixed  on  or  near  to  the  principal  door  of  such 
church  or  chapel." 


ves- 
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Sect  4.  "  No  decree  relating  to  a  faculty,  nor  any  other 
decree,  citation,  or  proceeding  whatsoever  in  any  eccle- 
siastical court,  shall  be  read  or  published  in  any  church 
or  chapel  during  or  immediately  after  divine  service." 

Sect.  5.  "  Nothing  in  this  act  shall  extend  or  be  con- 
strued to  extend  to  the  publication  of  banns,  nor  to  notice 
of  the  celebration  of  divine  service  or  of  sermons,  nor  to 
restrain  the  curate,  in  pursuance  of  the  rules  in  the  Book 
of  Common  Prayer,  from  declaring  unto  the  people  what 
holy-days  or  fasting  days  are  in  the  week  following  to  be 
observed,  nor  to  restrain  the  minister  from  proclaiming  or 
publishing  what  is  prescribed  by  the  rules  of  the  Book 
of  Common  Prayer,  or  enjoined  by  the  Queen  or  by  the 
ordinary  of  the  place." 


(     1033     ) 


,  CHAPTER  XII. 

SUNDAYS,  HOLIDAYS  AND  FASTS, 

By  Can,  13  of*1603,  "  All  manner  of  persons  within  the  Dae  observa- 
Church  of  England  shall  celebrate  and  keep  the  Lord's  ^?gf  ^ 
Day,  commonly  called  Sunday,  according  to  God's  holy 
will  and  pleasure  and  the  orders  of  the  Church  of  England    y  canon- 
prescribed  in  that  behalf,  that  is,  in  hearing  the  word  of 
God  read  and  taught,  in  private  and  public  prayers,  in 
acknowledging  their  offences  to  God,  and  amendment  of 
the  same,  in  reconciling  themselves  charitably  to  their 
neighbours  where  displeasure  hath  been,  in   oftentimes 
receiving  the  communion  of  the  body  and  blood  of  Christ, 
in  visiting  the  poor  and  sick,  using  all  godly  and  sober 
conversation." 

By  29  Car.  2,  c.  7,  all  persons  shall  on  every  Lord's  By  statute 
Day  apply  themselves  to  the  observation  of  the  same,  by  29  Car.  2,  c.  7. 
exercising  themselves  thereon  in  the  duties  of  piety  and 
religion,  publicly  and  privately ;  and  no  tradesman,  artificer, 
workman,  labourer,  or  other  person  whatsoever,  shall  do 
or  exercise  any  worldly  labour,  business  or  work  of  their 
ordinary  callings  on  the  Lord's  Day  or  on  any  part  thereof 
(works  of  necessity  and  charity  only  excepted),  and  every 
person  being  of  the  age  of  fourteen  years  and  upwards 
offending  in  the  premises  shall  forfeit  5s.  And  no  person 
shall  publicly  cry,  show  forth,  or  expose  to  sale,  any  wares, 
merchandizes,  fruit,  herbs,  goods  or  chattels  whatsoever, 
upon  the  Lord's  Day  or  any  part  thereof,  on  pain  of  for- 
feiting the  same.  And  no  drover,  horse-courser,  wag- 
goner, butcher,  higgler  or  any  of  their  servants,  shall  travel 
or  come  in  to  his  or  their  inn  or  lodging  upon  the  Lord's 
Day  or  any  part  thereof,  on  pain  of  20*.  And  no  person 
shall  use,  employ  or  travel  upon  the  Lord's  Day  with  any 
boat,  wherry  (a),  lighter  or  barge  (except  it  be  upon 
extraordinary  occasion  to  be  allowed  by  a  justice  of  the 
peace  of  the  county,  or  head  officer  or  some  justice  of 

(a)  But  see  7  &  8  Geo.  4,  c.  lxxv,  88. 1,  2,  a  local  act  for  the  River 
Thames. 
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By  statute  29  peace  of  the  city,  borough  or  town  corporate  where  the 
Car.  2,  c  7.  g^t  shall  be  committed),  on  pain  of  5*.  And  if  any  per- 
son offending  in  any  of  the  premises  shall  be  thereof  con- 
victed before  any  justice  of  the  peace  of  the  county,  or 
chief  officer  or  justice  of  the  peace  of  the  city,  borough  or 
town  corporate  where  the  offence  shall  be  committed,  on 
view  or  confession  or  oath  of  one  witness ;  the  said  justice 
or  chief  officer  shall  give  warrant  to  the  constables  or 
churchwardens  of  the  parish  where  the  offence  shall  he 
committed,  to  seize  the  said  goods  cried,  showed  forth,  or 
put  to  sale  as  aforesaid,  and  to  sell  the  same,  and  to  levy 
the  said  other  forfeitures  or  penalties  by  distress  and  sale ; 
and  in  default  of  such  distress,  or  in  case  of  insufficiency 
or  inability  of  the  said  offender  to  pay  the  said  forfeitures 
or  penalties,  that  then  the  party  offending  be  set  publicly 
in  the  stocks  by  the  space  of  two  hours.  And  all  the 
forfeitures  or  penalties  aforesaid  shall  be  employed  and 
converted  to  the  use  of  the  poor  of  the  parish  where  the 
offence  shall  be  committed,  save  only  that  such  justice, 
mayor  or  other  head  officer  may  reward  the  informer  out 
of  the  same,  not  exceeding  the  third  part.  But  this  shall 
not  extend  to  the  prohibiting  of  dressing  of  meat  in  fami- 
lies, or  dressing  or  selling  of  meat  in  inns,  cookshops  or 
victualling  houses,  for  such  as  otherwise  cannot  be  pro- 
vided ;  nor  to  the  crying  or  selling  of  milk  before  nine  of 
the  clock  in  the  morning  or  after  four  of  the  clock  in  the 
afternoon.  Prosecution  for  the  said  offences  to  be  in  ten 
days. 
Cases  on  this         On  this  act  the  following  cases  have  occurred.    Rex  v. 

Cox  was  a  motion  for  an  information  against  a  justice  of 
the  peace,  for  refusing  to  proceed  upon  an  information 
against  a  baker,  who  baked  puddings  and  pies,  and  other 
such  things  for  dinner.  The  court  were  of  opinion  that 
this  was  not  an  offence  within  the  act,  it  being  a  work  of 
necessity  and  charity,  and  within  the  equity  of  the  proviso 
relating  to  a  cook's  shop ;  for  it  is  better  that  one  baker 
and  his  men  should  stay  at  home,  than  many  families  and 
servants  (b).  Afterwards  a  baker  was  convicted,  by  four 
separate  convictions,  for  selling  hot  loaves  on  the  same 
Sunday.  But  the  court  said  that  there  could  be  but  one 
entire  offence  on  the  same  day,  and  therefore  only  one 
penalty  of  5s.  (c).  And  in  34  Geo.  3,  a  baker  being  con- 
victed on  the  statute  for  baking  meat  and  pastry  for  his  cus- 
tomers on  a  Sunday  ;  per  Lord  Kenyon,  Chief  Justice: — 

(b)  2  Burr.  785.  (c)  Creps   ▼.  /fcmfc*  Cowp. 

640. 


act. 
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The  laborious  part  of  the  community  must  be  fed  on  that 
day ;  and  many  of  them  have  not  the  means  of  dressing 
their  dinners  at  home.  The  Sabbath  will  be  better  ob- 
served, if  the  construction  put  upon  this  law  in  Bex  v.  Cox 
be  adopted,  than  by  overruling  that  determination.  And 
the  conviction  was  quashed  (d). 

In  Rex  v.  Witnash  (e),  it  was  held  that  the  stat.  29  Car. 
2,  c.  7,  prohibits  only  the  labour,  business  or  work  done  in 
the  course  of  a  man's  ordinary  calling.  It  does  not  apply 
to  a  contract  of  hiring;  therefore  a  contract  for  a  year, 
made  on  a  Sunday,  between  a  farmer  and  a  labourer,  is 
valid,  and  service  under  such  a  contract  confers  a  settle- 
ment. The  real  purport  of  the  words  "  ordinary  calling," 
is  fully  explained  by  Chief  Justice  Mansfield,  in  Drury  v. 
Defontaine  ( f ),  which  contains  also  a  clear  exposition  of 
the  common  law  on  the  observation  of  the  Sabbath.  "  The 
bargaining  for  and  selling  horses  on  a  Sunday  is  certainly 
a  very  indecent  thing;  and  what  no  religious  person  would 
do.  But  we  cannot  discover  that  the  law  has  gone  so  far 
as  to  say  that  every  contract  made  on  a  Sunday  shall  be 
void,  although  under  these  penal  statutes,  if  any  man,  in 
the  exercise  of  his  ordinary  calling,  should  make  a  contract 
on  the  Sunday,  that  contract  would  be  void.  It  appear* 
that  the  horse  was  not  sent  to  Hull  for  the  purpose  of  pri- 
vate sale,  but  for  the  purpose  of  being  sold  by  auction ;  for 
it  may  be  gathered  from  the  evidence  that  Hull  keeps  ^ 
repository  Tor  sale  by  auction.  Therefore  Hull  did  not 
sell  this  horse,  properly  speaking,  as  a  horse  dealer.  It  is 
said  by  Lord  Coke,  that  the  Christian  religion  is  part  of 
the  common  law,  and  such  a  sale  certainly  is  directly  con- 
trary to  the  practice  of  those  religious  duties,  which  it  waq 
the  purpose  of  the  legislature  to  enforce,  as  expressed  in, 
the  preamble  of  the  statute  29  Car.  2,  c.  7,  '  that  every 

*  person  whatsoever  shall  on  the  Lord's  Day  apply  them- 
6  selves  to  the  observation  of  the  same,  by  exercising  them- 

*  selves  thereon  in  the  duties  of  piety  and  true  religion 

*  publicly  and  privately ;'  which  certainly  is  not  likely  tQ 
be  done  by  those  whose  minds  are  engaged  in  making  bar- 
gains and  selling  horses.  Lord  Coke  {g)  cites  a  Saxon 
law  of  King  Ethelstan,  the  latter  part  of  which  is,  Die 
autem  dominica  nemo  mercaturam  facito  ;  id  quod  si  qui* 
egerit  et  ipsa  merce,  et  iriqinta  prceterea  solidis  mulctator  $ 
upon  which  Lord  Coke  observes,  *  Here  note,  by  the  way, 
'  that  no  merchandising  shall  be  on  the  Lord's  Day.'   But  it 

(d)  Rex  v.  Younger,  5  T.  Rep.      7  Barn.  &  Cr.  596. 

449.  (/)  1  Taunt.  Rep.  135. 

(e)  1  Man.  &  Ry.  452 ;  S.  G,  (?)  2  Inst.  120. 
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Cases  on  29  "  does  not  appear  that  the  common  law  ever  considered 
Car.  2,  c.  7.       those  contracts  as  void  which  were  made  on  a  Sunday.    In 

Corny ns  v.  Boyer(Ji)9  the  defendant  pleaded  a  sale  in  open 
fair,  but  in  stating  the  right  to  hold  the  fair,  he  did  not 
except  the  case  of  the  fair  day  filling  on  a  Sunday,  and  it 
was  urged  that  the  plea  was  bad,  because  a  fair  held  on 
that  day  would  be  illegal,  as  coming  within  the  statute 
27  Hen.  6,  c.  5,  of  fairs  and  markets.  The  court  deter- 
mined that  the  holding  a  fair  on  that  day  would  be  illegal, 
but  that  the  contract  would  not  be  void.  The  law  is  since 
changed,  and  if  any  act  is  forbidden  under  a  penalty,  a 
contract  to  do  it  is  now  held  void.  But  though  that  case 
is  not  now  law,  it  shows  that  there  was  nothing  in  the  com- 
mon law  which  would  avoid  a  sale  made  on  the  Sunday ; 
otherwise  this  mention  of  the  statutes  would  not  have  been 
introduced.  The  29  Car.  2,  c.  4,  is  the  only,  statute  that 
can  possibly  apply  here.  It  enacts,  that '  no  person  what- 
( soever  shall  do  or  exercise  any  worldly  labour,  business 
*  or  work  of  their  ordinary  callings  upon  the  Lord's  Day.' 
To  bring  this  case  within  the  act,  we  must  pronounce  that 
either  Drury  or  Hull  worked  within  their  ordinary  callings 
on  the  Sunday.  But  the  sale  of  horses  by  private  contract 
was  not  Drury's  ordinary  calling,  nor  was  it  Hull's ;  his 
calling  was  that  of  a  horse  auctioneer,  and  he  was  not 
within  his  ordinary  calling  in  selling  this  horse  by  private 
contract ;  and  therefore,  although  it  is  to  be  lamented,  the 
sale  must  be  held  good,  and  the  rule  discharged**  (i). 
34  &  35  Vict  By  34  &  35  Vict.  c.  87,  "  The  Sunday  Observation 
c-  &7.  Prosecution  Act,  1871,"  which  is  to  be  in   force  only 

No  prosecution  to  the  1st  of  September,  1872,  sect.  1,  "  No  prosecution  or 
on  preceding  other  proceeding  shall  be  instituted  against  any  person 
wfth  leave  of  or  tne  property  of  any  person  for  any  offence  committed 
certain  officers,  by  him  under  or  for   the  recovery  of  any  forfeiture  or 

penalty  for  any  such  offence,  except  by  or  with  the  con- 
sent in  writing  of  the  chief  officer  of  police  of  the  police 
district  in  which  the  offence  is  committed,  or  with  the 
consent  in  writing  of  two  justices  of  the  peace  or  a  stipen- 
diary magistrate  having  jurisdiction  in  the  place  where 
such  offence  is  committed.  No  such  prosecution  shall  be 
heard  before  the  justices  of  the  peace  or  stipendiary  magis- 
trate by  whom  or  with  whose  consent  the  same  has  been 
instituted." 

(h)  Cro.  Eliz.  485.  Dowl.  &  Ry.  204 ;  Blarame  v. 

(»')  See  also  the  cases  of  San-  Williams,  3  Barn.  &  Cr.  232 ; 

diman  v.  Breach,  7  Barn.  &  Cr.  5  Dowl.  &  Ry.  82  ;  Smith  v.  Spar- 

90  ;  9  Dowl.  &  R.  796  ;  Fermell  row,  12  Moo.  272 ;  4  Bing.  86. 
v.  Ridler,  5  Barn.  &  Cr.  406  ;  8 
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The  "  police  districts "  and  "  chief  officers  of  police  " 
are  thus  defined  by  sect.  2  and  the  schedule. 


Police  Difftrlct 

Chief  Officer  of  Police. 

The  City  of  London  and  the  liber- 
ties thereof,  exclusive  of  South- 
work. 

The  Metropolitan  police  district. 

Any  county,  any  riding,  parts, 
division  or  liberty  of  county, 
any  borough    or    town    main- 
taining a  separate  police  force. 

The  Commissioner  of  Police  of 
the  City. 

The  Commissioner  of  Police  of 
the  Metropolis. 

The    Chief    Constable  or    Head 
Constable  or  other  officer,  by 
whatever  name  called,  having 
the  chief  command  of  the  police 
in  the  police  district. 

Barbers  and 
butchers. 


Bakers  in  the 
metropolis. 


By  2  Geo.  3,  c.  15,  s.  7,  "Fish  carriages  (for  the  supply  Fish  carriages. 
chiefly  of  the  markets  within  London  and  Westminster) 
shall  be  allowed  to  pass  on  Sundays  or  holidays  whether 
laden  or  returning  empty." 

In  the  register  of  Arcnbishop  Chicheley,  we  find  a  special 
declaration,  forbidding  the  barbers  of  London  to  exercise 
their  calling  on  the  Lord's  Day ;  and  in  a  visitation  of 
Archbishop  Warham,  we  find  barbers  and  butchers  pre- 
sented in  the  spiritual  court,  for  exercising  their  several 
trades  on  that  day,  and  admonished  to  forbear  it,  on  pain 
of  ecclesiastical  censures  (J). 

Provisions  against  baking  on  Sundays,  in  the  city  of 
London,  within  the  bills  of  mortality  or  within  ten  miles 
of  the  Royal  Exchange,  are  made  by  40  Geo.  3,  c.  70, 
s.  5 ;  3  Geo.  4,  c.  106,  and  6  &  7  Will.  4,  c.  37,  s.  14. 

By  27  Hen.  6,  c.  5,  "  Considering  the  abominable  in- 
juries and  offences  done  to  Almighty  God,  and  to  his 
saints,  always  aiders  and  singular  assisters  in  our  necessi- 
ties, because  of  fairs  and  markets  upon  their  high  and 
frincipal  feasts,  as  in  the  feast  of  the  Ascension  of  our 
iord,  in  the  day  of  Corpus  Christi,  in  the  day  of  Whit 
Sunday,  in  Trinity  Sunday,  with  other  Sundays,  and  also 
in  the  high  feast  of  the  Assumption  of  our  Blessed  Lady, 
the  day  of  All  Saints,  and  on  Good  Friday,  accustomably 
and  usually  holden  and  used  in  the  realm  of  England ;  in 
which  principal  and  festival  days,  for  great  earthly  covetise, 
the  people  is  more  willingly  vexed,  and  in  bodily  labour 
foiled,  than  in  other  ferial  days,  as  in  fastening  and  making 
their  booths  and  stalls,  bearing  and  carrying,  lifting  and 
placing  their  wares  outward  and  homeward,  as  though  they 


Fairs  and 
markets  on  the 
Lord's  Day. 


(j)  Gibs.  238. 
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Fairs  and  did  nothing  remember  the  horrible  defiling  of  their  souls 
i,^S»etn°n  **"  ^  buying  and  selling,  with  many  deceitful  lies,  and  false 
*7-  perjury,  with  drunkenness  and  strifes,  and  so  specially  with- 
drawing themselves  and  their  servants  from  divine  ser- 
vice ;  it  is  ordained,  that  all  manner  of  fairs  and  markets 
in  the  said  principal  feasts  and  Sundays,  and  Good  Friday, 
shall  clearly  cease  from  all  showing  of  any  goods  or  mer- 
chandizes, (necessary  victual  only  except,)  upon  pain  of 
forfeiture  of  all  the  goods  aforesaid  so  showed,  to  the  lord 
of  the  franchise  or  liberty  where  such  goods  contrary  to 
this  ordinance  shall  be  showed  (A).  Nevertheless  the  king 
of  his  special  grace,  by  authority  of  the  parliament,  granteth 
to  them  power,  which  of  old  time  had  no  day  to  hold  their 
fair  or  market,  but  only  upon  the  festival  days  aforesaid, 
to  hold  by  the  same  authority  and  strength  of  his  old 
grant,  within  three  days  next  before  the  said  feasts,  or  next 
after,  proclamation  first  made  to  the  simple  common  people 
upon  which  day  the  aforesaid  fair  shall  be  holden,  always 
to  be  certified  without  any  fine  or  fee  to  be  taken  to  the 
king's  use.  And  they  which  of  old  time  have,  by  special 
grant,  sufficient  days  before  the  feasts  aforesaid,  or  after, 
shall  in  like  manner  as  is  aforesaid  hold  their  fairs  and 
markets  the  full  number  of  their  days ;  the  said  festivals 
and  Sundays,  and  Good  Fridays  except. 

"  Provided,  that  this  present  ordinance  shall  endure 
until  the  next  parliament,  and  so  forth ;  except  in  the  said 
parliament  a  reasonable  cause  be  alleged,  showed  and 
proved,  for  the  which  it  shall  seem  not  expedient  that  the 
aforesaid  ordinance  shall  so  endure." 

Within  three  days  next  before  the  said  Feast,  or  next 
after.'] — In  the  8  &  9  of  Queen  Elizabeth,  a  bill  was 
read  the  first  and  second  time,  to  avoid  fairs  and  markets 
on  Sunday,  to  the  next  working  day  following;  which 
therefore  seems  to  be  the  bill  that  had  been  prepared  in 
the  convocation  of  1562,  whereby  it  was  provided,  that 
upon  every  Sabbath  day,  and  principal  feast  day,  be  kept 
neither  open  fair  nor  market  throughout  the  year;  and 
that  all  persons  or  corporations,  having  by  patent  such 
days  expressed,  may  change  the  same  days  with  the  days 
immediately  following  or  going  before  the  said  Sundays  or 
principal  feast  day(/). 

In  the  third  year  of  King  Charles  the  First,  a  national 
fast  having  been  appointed,  the  Bishop  of  Winchester  was 
directed  to  move  the  king,  that  whereas  on  that  day  divers 

(k)  Here  followed  these  words,  cept,"  now  repealed  by  13  &  14 
"  the  four  Sundays  in  harvest  ex-      Vict  c  23. 

(/)  Gibs.  242. 
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fairs  and  markets  were  granted  to  divers  towns  by  charter, 
his  majesty  would  be  pleased,  that  in  those  places  they 
might  have  liberty  to  keep  the  said  fast  the  next  day  after 
the  said  fairs  ended,  notwithstanding  his  majesty's  procla- 
mation to  that  day ;  with  which  his  majesty  was  well 
pleased,  and  the  bishops  of  each  diocese  were  directed  by 
the  house  to  take  care  accordingly  (hi). 

By  1  Car.  1,  c.  1,  "  Forasmuch  as  there  is  nothing  more  Sports, 
acceptable  to  God,  than  the  true  and  sincere  service  and  i  Car.  1,  c.  1. 
worship  of  him  according  to  his  holy  will,  and  that  the 
keeping  holy  of  the  Lord's  day  is  a  principal  part  of  the 
true  service  of  God,  which  in  very  many  places  of  this 
realm  hath  been  and  now  is  profaned  and  neglected  by  a 
disorderly  sort  of  people,  in  exercising  and  frequenting 
bear-baiting,  bull-baiting,  interludes,  common  plays,  and 
other  unlawful  exercises  and  pastimes  upon  the  Lord's  day ; 
and  for  that  many  quarrels,  bloodsheds,  and  other  great 
inconveniences,  have  grown  by  the  resort  and  concourse  of 
people  going  out  of  their  own  parishes  to  such  disordered 
and  unlawful  exercises  and  pastimes,  neglecting  divine 
service  both  in  their  own  parishes  and  elsewhere:"  it  is 
enacted,  that  "from  henceforth  there  shall  be  no  meet- 
ings, assemblies,  or  concourse  of  people,  out  of  their  own 
parishes,  on  the  Lord's  day,  for  any  sports  and  pastimes 
whatsoever ;  nor  any  bear-baiting,  bull-baiting,  interludes, 
common  plays,  or  other  unlawful  exercises  and  pastimes, 
used  by  any  persons  within  their  own  parishes.  And  even' 
person  offending  in  any  of  the  premises  shall  forfeit  for 
every  offence  3*.  4rf.  to  the  use  of  the  poor.  And  any 
justice  of  the  peace  of  the  county,  or  chief  officer  of  a  city, 
borough,  or  town  corporate,  where  the  offence  shall  be 
committed,  who  on  his  own  view,  or  confession  of  the 
party,  or  proof  of  one  witness  by  oath,  shall  find  any  person 
offending  in  the  premises,  shall  give  warrant  under  his 
hand  and  seal  to  the  constables  and  churchwardens  of  the 
parish  where  the  offence  shall  be  committed,  to  levy  the 
said  penalty  so  assessed  by  distress  and  sale ;  and  in  default 
of  such  distress,  that  the  party  offending  be  set  publicly  in 
the  stocks  by  the  space  of  three  hours.  Provided,  that  no 
man  be  impeached  by  this  act  except  he  be  called  in 
question  within  one  month  next  after  the  offence  com- 
mitted. Provided  also  that  the  ecclesiastical  jurisdiction, 
by  virtue  of  this  act,  shall  not  be  abridged ;  but  that  the 
ecclesiastical  court  may  punish  the  said  offences  as  if  this 
act  had  not  been  made." 

(m)  Gibs.  275. 
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Sports.  The  keeping  holy  of  the  Lor  its  DayJ\ — Which  duty 

l  Car.  l,  c  1.     Lindwood  thus  describes :  to  keep  it  holy  and  pure  with 

reverence,  that  is  to  say,  generally,  by  ceasing  on  that 
day  from  wickedness ;  particularly  by  resting  from  bodily 
labour,  which  hinders  the  operations  of  the  soul  towards 
God ;  and  most  especially,  by  employing  it  wholly  in  divine 
contemplations.  And  elsewhere,  he  says,  we  must  rest 
wholly  unto  God.  From  which,  and  from  the  many  laws 
that  were  made  in  the  times  of  our  Saxon  ancestors  against 
profaning  the  Lord's  day,  Bishop  Stillingfleet  draws  this 
conclusion,  That  the  religious  observation  of  the  Lord's 
day  is  no  novelty,  started  by  some  sects  and  parties  among 
us ;  but  that  it  has  been  the  general  sense  of  the  best  part 
of  the  Christian  world,  and  is  particularly  enforced  upon 
us  of  the  Church  of  England,  not  only  by  the  homilies, 
but  by  the  most  ancient  ecclesiastical  laws  amongst  us. 
The  book  of  Accordingly  (before  the  book  of  sports  had  been  set  forth 
sports.  by  King  James  the  First)  not  only  the  Injunctions  of  Ed- 

ward the  Sixth  and  Queen  Elizabeth  had  specially  enforced 
this  duty;  but  a  bill  had  been  provided  by  the  bishops,  in 
the  twelfth  year  of  Queen  Elizabeth,  for  enforcing  the  ob- 
servation of  it ;  and  divers  bills  for  that  end  had  also  been 
actually  brought  into  parliament:  one,  in  the  27  Eliz.,  en- 
titled, A  bill  for  the  better  and  more  reverend  observing 
of  the  Sabbath  day ;  which  having  passed  both  houses  after 
great  disputation,  was  denied  the  royal  assent,  probably 
upon  the  dislike  the  queen  had  of  the  parliament's  inter- 
meddling in  matters  of  religion.  Three  attempts  of  the 
like  nature  were  also  made  in  the  reign  of  King  James  the 
First,  as  appears  by  the  journals  of  parliament  in  the  several 
years ;  and  (after  what  had  been  done  in  the  first  and  in 
the  third  year  of  King  Charles  the  First)  we  find  a  bill  in 
parliament  in  the  sixteenth  of  Charles  the  Second,  for 
punishing  divers  abuses  committed  on  the  Lord's  day; 
and  in  the  same  year,  when  a  bill  for  the  better  observation 
of  the  Lord's  day  was  prepared  for  the  royal  assent,  and 
ready  to  be  passed,  it  was  stolen,  and  could  not  be  re- 
covered upon  a  strict  examination  made  by  the  house  of 
lords  (n). 

There  shall  be  no  Meetings,  Assemblies,  or  Concourse 
of  People,  out  of  their  own  Parishes,  on  the  Lord's  Day, 
for  any  Sports  and  Pastimes  whatsoever.] — This  also  was 
provided  against  in  King  James's  book  of  sports :  "  We 
do  likewise  straightly  command  that  every  person  shall 
resort  to  his  own  parish  church,  to  hear  divine  service,  and 

(n)  Gibe.  236. 


SUNDAYS,  HOLIDAYS  AND  FASTS*  1041 

each  parish  by  itself  to  use  the  said  recreation  after  divine 
service  "(o). 

For  any  Sports  and  Pastimes  whatsoever .]  —  King 
James  I.,  in  the  aforesaid  book  of  sports,  in  the  year  1618, 
publicly  declared  to  his  subjects  these  games  following  to 
oe  lawful:  viz.,  dancing,  archery,  leaping,  vaulting,  May- 
games,  Whitsun  ales,  and  morris  dances;  and  did  com- 
mand that  no  such  honest  mirth  or  recreation  should  be 
forbidden  to  his  subjects  on  Sundays  after  evening  service : 
but  restraining  all  recusants  from  this  liberty ;  and  com-  - 
manding  each  parish  (as  was  said  before)  to  use  these 
recreations  by  itself;  and  prohibiting  all  unlawful  games, 
bear-baiting,  bull-baiting,  interludes,  and  bowling  by  the 
meaner  8ort{p), 

Killing  game,  or  using  a  dog,  net  or  gun  on  a  Sunday  Killing  game. 
or  Christmas  day,  is  forbidden  by  1  &  2  Will.  4,  c.  32, 
B.  3. 

By  21  Geo.  3,  c.  49,  "  Whereas  certain  houses,  rooms  Hornsea  of 
or  places,  within  London  and  Westminster,  or  in  the  entertainment 
neighbourhood  thereof,  have  been  frequently  opened  for 
public  entertainment  or  amusement,  upon  the  evening  of 
the  Lord's  day ;  and  at  other  places  within  the  said  limits, 
under  pretence  of  inquiring  into  religious  doctrines,  debates 
have  frequently  been  held  on  the  evening  of  the  Lord's 
day,  concerning  divers  texts  of  Holy  Scripture,  by  persons 
unlearned  and  incompetent  to  explain  the  same,  to  the 
corruption  of  good  morals,  and  to  the  great  encouragement 
of  irreligion  and  profaneness ;"  it  is  enacted,  that  every 
house,  room  or  other  place,  which  shall  be  opened  or  used 
for  public  entertainment  or  amusement,  or  for  publicly  de- 
bating on  any  subject  whatsoever,  upon  any  part  of  the 
Lord  s  day  called  Sunday,  and  to  which  persons  shall  be 
admitted  by  the  payment  of  money  or  by  tickets  sold  for 
money,  directly  or  indirectly,  shall  be  deemed  a  disorderly 
house  or  place :  and  the  keeper  thereof  shall  forfeit  200/. 
for  every  Sunday  the  same  shall  be  so  used  as  aforesaid, 
and  be  otherwise  punishable  as  the  law  directs  in  cases  of 
disorderly  houses ;  and  the  person  managing  the  same,  or 
acting  as  master  of  the  ceremonies,  or  as  moderator,  presi- 
dent, or  chairman  in  any  such  debate,  shall  forfeit  100/. ; 
and  the  door-keeper  or  other  person  delivering  out  tickets, 
50/. ;  and  any  person  advertising  such  amusement  shall 
also  forfeit  50/.  The  said  penalties  to  be  recovered,  with 
full  costs,  in  any  of  his  majesty's  courts  of  record  at  West- 
minster, by  any  person  who  shall  sue  for  the  same,  within 

(o)  Gibs.  236.  (p)  Dalt.  c.  46 ;  Gibs.  236. 
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Howes  of         six  calendar  months  after  the  offence  committed.    Pro- 
entertainment  vided,  that  nothing  herein  shall  be  construed  to  abridge 

the  ecclesiastical  jurisdiction,  or  any  of  the  liberties  or  im- 
munities of  the  act  of  toleration. 

In  the  case  of  Baxter  v.  Langley  (q\  the  fects  were 
these.  Meetings  were  held  on  Sunday  evenings  in  a  hall 
duly  registered  for  that  purpose  as  a  place  of  religious 
worship.  The  proceedings  at  the  meetings  consisted  of 
the  performance  of  sacred  music  and  the  delivery  of  an 
address,  which  was  sometimes  of  a  religious  tendency, 
sometimes  neutral,  but  never  profane.  Admission  to  the 
body  of  the  hall  was  gratuitous,  but  tickets  were  sold  and 
money  taken  for  admission  to  reserved  seats.  The  object 
of  the  persons  who  held  the  meetings  was  not  pecuniary 
gain,  and  they  honestly  intended  to  introduce  religious 
worship,  though  not  according  to  any  established  or  usual 
form.  It  was  holden,  that  the  proceedings  at  the  meetings 
were  not  an  entertainment  or  amusement  within  the  act 
Irocess.  By  the  29  Car.  2,  c.  7,  s.  6,  "  No  person,  upon  the 

Lord's  day,  shall  serve  or  execute,  or  cause  to  be  served  or 
executed,  any  writ,  process,  warrant,  order,  judgment  or 
decree  (except  in  cases  of  treason,  felony  or  breach  of  the 
peace) ;  but  the  services  of  the  same  shall  be  void  to  all 
intents  and  purposes :  and  the  person  so  serving  or  exe- 
cuting the  same  shall  be  as  liable  to  the  suit  of  the  party 
grieved,  and  to  answer  damages  to  him  for  doing  thereof, 
as  if  he  had  done  the  same  without  any  writ,  process, 
warrant,  order,  judgment  or  decree  at  all." 

Shall  serve  or  execute,  or  caused  to  be  served  or  exe- 
cuted, any  Writ,  Process,  §*c] — Before  this  statute,  one 
might  have  been  attached  for  arresting  another  on  Sunday 
(as  in  Prinsor's  case,  in  16  Car.  1,  who  was  fined  20*.  for 
so  doing):  but  with  this  circumstance,  that  he  might  hare 
arrested  him  upon  any  other  day  of  the  week.  Agreeably 
to  which,  Keeling  said,  upon  such  a  motion,  that  he  had 
known  many  attachments  for  arresting  a  man  upon  a  Sun- 
day, but  still  the  affidavit  contained  that  he  might  have 
been  taken  on  another  day ;  to  which  Twisden  added,  that 
so  also  it  was  for  arresting  a  man  as  he  was  going  to 
church,  to  disgrace  him  (r). 

Process.]— A  libel  was  exhibited  in  the  spiritual  cowrt 
of  Durham  against  a  woman  for  incontinence,  and  the 
citation  was  fixed  upon  the  church  door  on  a  Sunday, 
according  to  custom ;  upon  which  it  was  urged  as  the 
opinion  of  civilians,  that  such  citation  was  sufficient  with- 

(q)  L.  R.,  4  C.  P.  21.  (r)  Cro.  Car.  602;  1  Mod.56. 
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out  a  personal  serving,  and  that  this  had  been  the  constant 
practice  both  before  and  since  this  statute:  and  Holt, 
Chief  Justice,  said,  if  the  ecclesiastical  law  was  and  had 
always  been  to  serve  this  process  on  a  Sunday  (in  which 
respect  it  was  different  from  temporal  process,  which  may 
be  as  well  served  on  any  other  day),  that  then  it  did  not 
deem  to  be  the  intent  of  this  statute  to  take  away  the 
serving  it  in  that  manner,  which  is  only  meant  of  processes 
that  may  as  well  be  executed  at  any  other  time  (*). 

But  by  6  Ann.  c.  12,  s.  4,  a  judge's  warrant  for  appre- 
hending a  person  escaped  out  of  the  King's  Bench  or 
Fleet  Prison,  may  be  executed  on  the  Lord's  day. 

By  29  Car.  2,  c.  7,  s.  5,  "  If  any  person  which  shall  Robbery, 
travel  upon  the  Lord's  day,  shall  be  then  robbed;  no 
hundred,  or  the  inhabitants  thereof,  shall  be  charged  with 
or  answerable  for  any  robbery  so  committed ;  but  the  per- 
son  so  robbed  shall  be  barred  from  bringing  any  action  for 
the  said  robbery.  Nevertheless,  the  inhabitants  of  the 
counties  and  hundreds  (after  notice  of  any  such  robbery 
to  them  or  some  of  them  given,  or  after  hue  and  cry  for  the 
same  to  be  brought)  shall  make  fresh  suit  after  the  offenders ; 
on  pain  of  forfeiting  to  the  king  as  much  money  as  might 
have  been  recovered  against  the  hundred  by  the  party 
robbed,  if  this  law  had  not  been  made." 

By  3  &  4  Will.  4,  c.  31,  the  elections  of  corporate  offi-  Corporate 
cers,  which  would  otherwise  fall  on  Sundays  in  particular  ©lections. 

J  rears,  shall  be  held  on  the  previous  Saturday  or  the  fol- 
owing  Monday. 

By  6  &  7  Will.  4,  c.  58,  bills  of  exchange  falling  due  Bills  of  ex- 
on  a  Sunday,  Christmas-day  or  Good  Friday,  or  any  day  chaDge. 
appointed  by  royal  proclamation  for  a  solemn  fast  or 
thanksgiving,  need  not  be  presented  or  paid  till  the  fol- 
lowing day. 

By  2  &  3  Vict.  c.  47,  s.  42,  public-houses  shall  not  be  Rales  for  the 
opened  within  the  metropolitan  police  district  before  1  p.m.  metropolis. 
on  Sundays,  Christmas-day  and  Good  Friday. 

By  8. 51,  the  commissioners  of  police,  on  the  application 
of  the  minister  or  churchwardens  of  any  church,  chapel  or 
place  of  public  worship,  may  make  rules  for  regulating  the 
route  of  all  carriages,  horses,  droves,  &c.  during  the  hours 
of  Divine  Service  on  Sundays,  Christmas-day,  Good 
Friday  and  days  of  fast  and  thanksgiving  as  aforesaid. 

By  «  The  Prison  Act,  1865,"  28  &  29  Vict.  c.  126,  s.  41,  Discharge 
any  prisoner  whose  term  of  imprisonment  would,  according  f*°m  prison. 
to  his  sentence,  expire  on  any  Lord's  day,  shall  be  entitled 
to  his  discharge  on  the  Saturday  next  preceding. 

(«)  Alanson  v.  Brookbank,  5  Mod.  449 ;  2  Salk.  625. 
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Factories  and         Provisions  for  the  observance  of  Sundays  in  factories 
workshops.        an(j  workghops  are  contained  in  42  Geo.  3,  c.  73,  s.  8; 

30  &  31  Vict.  c.  103,  s.  7 ;  and  30  &  31  Vict  c.  146, 
b.  6,  and  "  The  Workshop  Regulation  Act,  1867." 

By  34  &  35  Vict.  c.  19,  however,  the  following  exemp- 
tion is  made  in  favour  of  Jewish  workshops : — 
Exemption  Sect.  1.  **  No  penalty  shall  be  incurred  by  any  person 

i "to  J®"*14*63  in  respect  of  any  work  done  on  Sunday  either  in  a  work- 
shop (t)  or  in  the  tobacco  manufacture  by  any  young 
person  or  woman  professing  the  Jewish  religion ;  pro- 
vided that, 

"(1.)  The  workshop  or  manufactory  is  in  the  occupa- 
tion of  a  person  professing  the  Jewish  religion, 
is  on  Saturday  closed  until  sunset,  and  is  not 
open  for  traffic  on  Sunday : 
"(2.)  That  such  workshop  or  manufactory  is  open  on 
Sundays  to  the  officers  duly  authorized  by 
<  The  Factory  and  Workshop  Act,  1867 :' 
"(3.)  The  total  number  of  hours  of  labour  of  such 
young  person  or  woman  in  any  one  week  or 
day  or  period  of  twenty-four  hours  at  such 
workshop  or  manufactory  does  not  exceed  the 
total  number  of  hours  of  labour  in  any  one 
week  or  day  or  period  of  twenty-four  hours 
allowed  by  *  The  Workshop  Regulation  Act, 
1867.' " 
Feasts.  By  5  &  6  Edw.  6,  c.  3,  s.  1,  "  Forasmuch  as  at  all  times 

6  &  6  Edw.  6,    men  be  not  so  mindful  to  laud  and  praise  God,  so  ready  to 
a  *  resort  and  hear  God's  holy  word,  and  to  come  to  the  holy 

communion,  and  other  laudable  rites  which  are  to  be 
observed  in  every  Christian  congregation,  as  their  bounden 
duty  doth  require;  therefore  to  call  men  to  remembrance 
of  their  duty,  and  to  help  their  infirmity,  it  hath  been 
wholesomely  provided,  that  there  should  be  some  certain 
times  and  days  appointed  wherein  the  Christians  should 
cease  from  all  other  kind  of  labours,  and  should  apply 
themselves  only  and  wholly  unto  the  aforesaid  holy  works, 
properly  pertaining  unto  true  religion;  the  which  times 
and  days  specially  appointed  for  the  same  are  called  holi- 
days not  for  the  matter  or  nature  either  of  the  time  or 
day,  nor  for  any  of  the  saints  sake  whose  memories  are 
had  on  those  days  (for  so  all  days  and  times  considered  are 
God's  creatures,  and  all  of  like  holiness),  but  for  the  nature 
and  condition  of  those  godly  and  holy  works  wherewith 
only  God  is  to  be  honoured,  and  the  congregation  to  be 

(0  As  defined  by  The  Workshop  Regulation  Act,  1867. 
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edified,  whereunto  such  times  and  days  are  sanctified  and 
hallowed,  that  is  to  say,  separated  from  all  profane  uses, 
and  dedicated  and  appointed  not  unto  any  saint  or  creature, 
but  only  unto  God  and  his  true  worship ;  neither  is  it  to  be 
thought,  that  there  is  any  certain  time  or  definite  number 
of  days  prescribed  in  Holy  Scripture,  but  that  the  ap- 
pointment both'  of  the  time,  and  also  of  the  number  of 
days,  is  left  by  the  authority  of  God's  word  to  the  liberty 
of  Christ's  church,  to  be  determined  and  assigned  orderly 
in  every  country,  by  the  discretion  of  the  rulers  and 
ministers  thereof  as  they  shall  judge  most  expedient  to  the 
true  setting  forth  of  God's  glory,  and  the  edification  of 
their  people;"  it  is  therefore  enacted,  that  "all  the  days 
hereafter  mentioned  shall  be  kept  and  commanded  to  fee 
kept  holidays,  and  none  other ;  that  is  to  say,  all  Sundays 
in  the  year,  the  days  of  the  Feast  of  the  Circumcision  of 
our  Lord  Jesus  Christ,  of  the  Epiphany,  of  the  Purifi- 
cation of  the  Blessed  Virgin,  of  St.  Mathias  the  Apostle,  of 
the  Annunciation  of  the  Blessed  Virgin,  of  St.  Mark  the 
Evangelist,  of  St.  Philip  and  Jacob  the  Apostles,  of  the 
Ascension  of  our  Lord  Jesus  Christ,  of  the  Nativity  of 
St.  John  Baptist,  of  St.  Peter  the  Apostle,  of  St.  James 
the  Apostle,  of  St.  Bartholomew  the  Apostle,  of  St.  Mat- 
thew the  Apostle,  of  St.  Michael  the  Archangel,  of  St. 
Luke  the  Evangelist,  of  St.  Simon  and  Jude  the  Apostles, 
of  All  Saints,  of  St.  Andrew  the  Apostle,  of  St.  Thomas 
the  Apostle,  of  the  Nativity  of  our  Lord,  of  St.  Stephen 
the  Martyr,  of  St.  John  the  Evangelist,  of  the  Holy  Inno- 
cents, Monday  and  Tuesday  in  Easter  week,  and  Monday 
and  Tuesday  in  Whitsun  week;  and  that  none  other  day 
shall  be  kept  and  commanded  to  be  kept  holy,  or  to  abstain 
from  lawful  bodily  labour." 

Sect.  3.  "  And  it  shall  be  lawful  to  all  archbishops  and  Spiritual  juris- 
bishops  in  their  dioceses,  and  to  all  other  having  eccle-  dlcti°n» 
siastical  or  spiritual  jurisdiction,  to  inquire  of  every  person 
that  shall  offend  in  die  premises,  and  to  punish  every  such 
offender  by  the  censures  of  the  church,  and  to  enjoin  them 
such  penance  as  the  spiritual  judge  by  his  discretion  shall 
think  meet  and  convenient." 

Sect.  6.  "  Provided  that  it  shall  be  lawful  for  every  Proviso  in 
husbandman,  labourer,  fisherman,  and  every  other  person,  c**58  of  Decc*- 
of  what  estate,  degree  or  condition  he  be,  upon  the  holi-  n  J' 
days  aforesaid,  in  harvest  or  at  any  other  time  in  the  year 
when  necessity  shall  require,  to  labour,  ride,  fish,  or  work 
any  kind  of  work,  at  their  free  wills  and  pleasure." 

Sect.  7.  "  Provided  that  it  shall  be  lawful  to  the  knights 
of  the  right  honourable  Order  of  the  Garter  to  keep  and 
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Repeal  and  re- 
enactment  of 
this  act. 


5  &  6  Edir.  6,    celebrate   solemnly   the  feast  of  their  order,   commonly 
a  3-  called  St.  George  s  Feast,  yearly  on  the  22nd,  23rd  aid 

Proviso  for       24th  days  of  April,  and  at  such  other  times  as  yearly  shall 
Garter.  °         ^  thought  convenient  by  the  king  and  the  said  knights  of 

the  said  honourable  order." 

This  act  was  repealed  in  the  first  year  of  Queen  Mary; 
and  in  the  first  of  Queen  Elizabeth  a  bill  to  revive  the  same 
was  brought  into  parliament,  but  passed  not;  so  that  the 
repeal  of  Queen  Mary  remained  upon  this  act  till  the  first 
year  of  King  James  the  First,  when  this  repeal  was  taken 
off.  In  the  mean  while  the  kalendar  before  the  Book  of 
Common  Prayer  had  directed  what  holidays  should  be 
observed;  and  in  the  articles  published  by  Queen  Elizabeth 
in  the  seventh  year  of  her  reign,  one  was,  that  there  be 
none  other  holidays  observed  besides  the  Sundays,  but 
only  such  as  be  set  out  for  holidays  as  in  the  said  statute 
of  the  5  &  6  Edw.  6,  and  in  the  new  kalendar  authorized 
by  the  Queen's  majesty;  who  appears  in  other  instances 
(as  she  did  probably  in  this),  to  have  greatly  disliked  the 
parliament's  intermeddling  in  matters  of  religion,  the  order- 
ing of  which  she  reckoned  one  great  branch  of  the  royal 
supremacy  (h) 

Rubric  before  the  Common  Prayer.  "  A  Table  of  all 
the  feasts  that  are  to  be  observed  in  the  Church  of  England 
throughout  the  year : — All  Sundays  in  the  year,  the  Cir- 
cumcision of  our  Lord  Jesus  Christ,  the  Epiphany,  the 
Conversion  of  St.  Paul,  the  Purification  of  the  Blessed 
Virgin,  St.  Matthias  the  Apostle,  the  Annunciation  of  the 
Blessed  Virgin,  St  Mark  the  Evangelist,  St.  Philip  and 
St.  James  the  Apostles,  the  Ascension  of  our  Lord  Jesus 
Christ,  St.  Barnabas,  the  Nativity  of  St.  John  the  Baptist, 
St.  Peter  the  Apostle,  St.  James  the  Apostle,  St.  Bartho- 
lomew the  Apostle,  St.  Matthew  the  Apostle,  St.  Michael 
and  all  Angels,  St.  Luke  the  Evangelist,  St.  Simon  and 
St.  Jude  the  Apostles,  All  Saints,  St.  Andrew  the  Apostle. 
St.  Thomas  the  Apostle,  the  Nativity  of  our  Lord,  St 
Stephen  the  Martyr,  St  John  the  Evangelist,  the  Holy 
Innocents,  Monday  and  Tuesday  in  Easter  Week,  Monday 
and  Tuesday  in  Whitsun  week. 

In  this  table  it  is  observable,  that  all  the  same  days  are 
repeated  as  feasts  which  were  enacted  to  be  holidays  by 
the  aforesaid  statute ;  and  also  these  two  were  added,  viz. 
the  Conversion  of  St.  Paul,  and  St  Barnabas,  which 
perhaps  were  omitted  out  of  the  statute  because  St  Paul 
and  St.  Barnabas  were  not  accounted  of  the  number  of  the 


Rubric. 


(*)  Gibe.  245. 
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twelve.  But  in  the  rubric  which  prescribes  the  lessons 
proper  for  holidays,  those  two  festivals  are  specified  under 
the  denomination  also  of  holidays.  But  their  eves  are 
not  appointed  by  the  kalendar,  as  the  eves  of  the  others  are, 
to  be  fasting  days. 

By  Can.  72  of  1603,  "  No  minister  shall,  without  the  Fasting  days. 
licence  and  direction  of  the  bishop  under  hand  and  seal,  Canou  72. 
appoint  or  keep  any  solemn  fasts,  either  publicly  or  in  any 
private  houses,  other  than  such  as  by  law  are  or  by  public 
authority  shall  be  appointed,  nor  shall  be  wittingly  present 
at  any  of  them ;  under  pain  of  suspension  for  the  first 
fault,  of  excommunication  for  the  second,  and  of  deposi- 
tion from  the  ministry  for  the  third." 

2  &  3  Edw.  6,  c.  19,  with  respect  to  fasting  days,  is 
repealed  by  19  &  20  Vict.  c.  64. 

By  5  &  6  Edw.  6,  c.  3,  s.  2,  "  Every  even  or  day  next  5  &  6  Edw.  6, 
oing  before  any  of  the  aforesaid  days  of  the  feasts  of  the  Ca  3 
-Tativity  of  our  Lord,  of  Easter,  of  the  Ascension  of  our  ^TC8  of  ******' 
Lord,  Pentecost,  and  the  Purification  and  the  Annuncia-    ay8# 
tion  of  the  aforesaid  Blessed  Virgin,  of  All  Saints,  and  of 
all  the  said  feasts  of  the  Apostles  (other  than  of  St.  John 
the  Evangelist,  and  Philip  and  Jacob),  shall  be  fasted, 
and  commanded  to  be  kept  and  observed ;  and  none  other 
even  or  day  shall  be  commanded  to  be  fasted.9' 

Sect.  4.  "  Provided,  that  this  act  shall  not  extend  to  As  to  Lent, 
abrogate  or  take  away  the  abstinence  from  flesh  in  Lent,  J ri|l*y8  and 
or  cTlfckbj.  and  Saturdays,  or  any  other  day  which  is  "-*»»■ 
already  appointed  so  to  be  kept,  by  virtue  of  the  aforesaid 
act  of  the  2  &  3  Edw.  6,  c.  19  (v),  saving  only  of  those 
evens  or  days  whereof  the  holiday  next  following  is  abro- 
gated by  this  statute.'9 

Sect.  5.  "  And  provided,  that  when  any  of  the  said  When  feasts 
feasts  (the  evens  whereof  be  by  this  statute  commanded  to  *al1  on  Mon- 
be  observed  and  kept  fasting  days)  do  fall  upon  the  Monday,    ay# 
then  the  Saturday  next  before,  and  not  the  Sunday,  shall 
be  commanded  to  be  fasted  for  the  even  of  any  such  feast 
or  holiday." 

Other  than  of  St.  John  the  Evangelist,  and  of  Philip 
and  Jacob.] — The  one  of  which  falls  within  the  Christmas 
holidays,  and  the  other  within  the  paschal  solemnity, 
betwixt  Easter  and  Whitsuntide  (to). 

5  Eliz.  c.  5,  as  to  fasting,  was  repealed  by  31  &  32  Vict, 
c.  45.  See  also  27  Eliz.  c.  11,  and  35  Eliz.  o.  7,  f}lqo  now 
repealed.     Lord  Coke  said,  that  both  before  these  acts  and 

(v)  Now  repealed,  vide  ante.  (to)  Gibs.  252. 
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Rubric 
A*  to  Era. 


As  to  dars  of 

futins  and 


since,  the  eating  of  flesh  on  Fridays  was  punishable  in  the 
ecclesiastical  courts  (x). 

By  the  rubric,  the  tables  of  vigils  and  fasts  and  days  of 
abstinence  to  be  observed  in  the  year,  is  as  follows  (which 
although  not  in  words,  yet  in  substance  is  the  same  with 
what  is  above  expressed  in  the  aforesaid  statute) ;  viz.  the 
evens  or  vigils  before  the  Nativity  of  our  Lord,  the  Puri- 
fication of  the  Blessed  Virgin  Mary,  the  Annunciation  of 
the  Blessed  Virgin,  Easter  day.  Ascension  day,  Pentecost, 
St.  Matthias,  St.  John  Baptist,  St  Peter,  St.  James, 
St  Bartholomew,  St  Matthew,  St.  Simon  and  St  Jude, 
St  Andrew,  St  Thomas,  All  Saints.  And  if  any  of 
these  feasts  fell  upon  a  Monday,  then  the  vigil  or  fest  day 
shall  be  kept  upon  the  Saturday,  and  not  upon  the  Sunday, 
next  before  it' 

Vigils.'] — Vigil  was  so  called  a  vigiliis,  because  there- 
upon people  were  not  only  to  fest,  but  to  watch  or  wake  by 
night,  and  pray  (y). 

And  by  the  rubric  aforesaid,  the  days  of  festing  or  ab- 
stinence are  as  follows: — "  1.  The  forty  days  of  Lent 
2.  The  Ember  days,  at  the  four  seasons ;  being  the  Wed- 
nesday, Friday  and  Saturday  after  the  first  Sunday  in 
Lent,  the  Feast  of  Pentecost,  September  the  14th  and 
December  the  13th.  3.  The  three  Rogation  days;  being 
the  Monday,  Tuesday  and  Wednesday  before  Holy 
Thursday  or  the  Ascension  of  our  Lord.  4.  All  the 
Fridays  in  the  year,  except  Christmas-day." 

The  Ember  Days.] — Ember  days  were  lasts  observed 
in  the  church  very  early,  and  particularly  by  the  Church 
of  England  in  the  Saxon  times,  who  called  diem  ymbryne 
dagos,  from  whence  (and  not  from  embers,  or  from  the 
Greek  hp*pa),  as  some  have  conjectured)  our  name  of 
ember  days  is  to  be  derived.  The  Saxon  embrgne  (says 
Dr.  Marshal)  signifies  a  circle,  a  circuit,  or  course ;  and 
therefore  they  may  be  not  improperly  called  the  circular 
fasts,  or  fests  in  course,  being  observed  in  the  four  seasons 
on  which  the  circle  of  the  year  turns,  and  accordingly 
called  by  the  canonists  jejunia  quatuor  temporum,  or  fasts 
of  the  four  quarters  of  the  year(z). 

Rogations.'] — u  The  three  days  before  the  Feast  of  our 
"  Lord's  Ascension  are  called  by  this  name,  as  being  days 
"  of  special  supplication  for  God's  mercy  in  preserving 
"  *  to  our  use  the  kindly  fruits  of  the  earth,  and  in  deliver- 


er 3  Inst  200. 
(y)  Gibs.  252. 


(*)  Ibid. 
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ing  us  from  the  scourges  of  war,  famine  and  pestilence. 

The  week  is  called  in  the  Anglo-Saxon  qangwuca,  and 
"  the  days  gang  dagos  ;  the  old  form  of  the  name,  gang 
"  days,"  still  lingering  in  the  " "~ 


ft 


igermg  in  the  north  of  England. 

#  *  *  * 


ft 


ft 
ft 

ft 
ft 
ft 
ft 
ft 
ft 


The  principal  ceremony  connected  with  the  Rogation 
days  was  that  of '  perambulations'  or '  beating  the  bounds' 
of  parishes,  a  practice  which  dates  from  very  ancient 
"  times.  It  was  usual  to  sing  the  Litany,  or  a  portion  of 
it,  with  the  103rd  and  104th  Psalms,  in  procession. 
Archbishop  Winchelsea's  Constitutions,  which  are  en- 
*'  forced  by  25  Hen.  8,  c.  19,  order  the  parish  to  provide, 
"  at  its  own  charges, '  vexilla  pro  rogationibus.'  The  In- 
"  junctions  of  Queen  Elizabeth  (a.d.  1559)  bid  the  curate 
"  and  the  substantial  men  of  the  parish  walk  about  the 
"  parishes  as  they  are  accustomed.'  The  curate  is  to  ad- 
"  monish  the  people  at  different  stations,  to  give  thanks  to 
"  God,  and  the  103rd  Psalm  is  to  be  said.  There  is  a 
homily  in  three  parts  for  the  days  of  Rogation  week,  and 
it  appears  from  various  bishops'  articles  of  visitation  that 
it  was  usual  to  have  the  Litany,  with  one  portion  of  this 
homily,  on  each  day.  There  is  also,  as  a  sequel  to  this 
homily,  an  '  Exhortation  to  be  spoken  to  such  parishes 
where  they  use  their  perambulations  in  Rogation  week, 
for  the  oversight  of  the  bounds  and  limits  of  their 
town' "(a). 

Rubric  after  the  Nicene  Creed :  "  The  curate  shall  then  Declaration 
declare  to  the  people  what  holidays  or  fasting  days  £re  in  °£ day* to  ** 
the  week  following  to  be  observed"  (b).  obeyed. 

By  Can.  64  of  1603,  "  Every  parson,  vicar  or  curate 
shall  in  his  several  charge  declare  to  the  people  every  Sun- 
day, at  the  time  appointed  in  the  Communion  Book,  whether 
there  be  any  holidays  or  fasting-days  the  week  following. 
And  if  any  do  hereafter  wittingly  offend  herein,  and  being 
once  admonished  thereof  by  his  ordinary,  shall  again  omit 
that  duty,  let  him  be  censured  according  to  law,  until  he 
submit  himself  to  the  due  performance  ofit." 

Can.  13.  "  All  maimer  of  persons  within  the  Church  of  Observance  of 
England  shall  from  henceforth  celebrate  and  keep  the  holidays. 
Lord's  day,  commonly  called  Sunday,  and  other  holidays, 
according  to  God's  will  and  pleasure,  and  the  orders  of  the 
Church  of  England  prescribed  on  that  behalf,  that  is,  in 
hearing  the  word  of  God  read  and  taught,  in  private  and 
public  prayers,  in  acknowledging  their  offences  to  God  and 

(a)  Blunt,  Dictionary  of  Doc-      pp.  661,  662. 
trinal  and  Historical  Theology,         (b)  Vide  mpra,  p.  1029. 
P.      VOL.  II.  3  Y 
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Obeerranee  of 
holidays. 


Bank  holi- 
days. 


Bays  of  spe- 
cial services. 


Queen's  inau- 
guration. 


amendment  of  the  same,  in  reconciling  themselves  charit- 
ably to  their  neighbours  where  displeasure  hath  been,  in 
oftentimes  receiving  the  communion  of  the  body  and  blood 
of  Christ,  in  visiting  of  the  poor  and  sick,  using  all  godly 
and  sober  conversation." 

Can.  14.  "  The  common  prayer  shall  be  said  or  song, 
distinctly  and  reverently,  upon  such  days  as  are  appointed 
to  be  kept  holy  by  the  Book  of  Common  Prayer,  and  their 


eves. 


By  3  &  4  Will.  4,  c  103,  s.  9,  and  7  &  8  Vict  c  15, 
s.  37,  young  persons  and  children  employed  in  factories 
coming  under  the  provisions  of  these  acts,  are  to  have 
Christmas-day  and  Good  Friday  as  holidays. 

For  the  statutes,  27  Hen.  6,  c  5,  as  to  fairs  on  certain 
feast  days,  and  1  &  2  Will.  4,  c.  32,  as  to  killing  game  on 
Christmas-day,  6  &  7  Will.  4,  c.  58,  as  to  bills  of  ex- 
change, and  2  &  3  Vict.  c.  47,  as  to  the  metropolis,  see 
above  (  c\» 

By  "The  Bank  Holidays  Act,  1871,"  34  &  35  Vict 
c.  17,  Easter  Monday,  the  Monday  in  Whitsun  week,  the 
first  Monday  in  August  and  the  26th  of  December,  if  a 
week  day,  are  to  be  kept  as  close  holidays ;  and  no  person 
shall  be  compellable  to  make  any  payment  or  do  any  act 
on  these  days,  which  he  would  not  be  compellable  to  make 
or  do  on  Christmas-day  or  Good  Friday. 

Besides  the  occasional  fast  days  in  time  of  war  or  other 
calamity,  and  days  of  thanksgiving  for  peace,  or  victory, 
or  other  blessing,  there  were  four  solemn  days  annually, 
for  which  special  services  were  appointed :  to  wit,  the  fifth 
day  of  November,  being  the  day  of  the  papists9  conspi- 
racy (J)  and  of  the  arrival  of  King  William ;  the  thirtieth 
day  of  January,  being  the  day  of  the  martyrdom  of  King 
Charles  the  First  (e) ;  the  twenty-ninth  day  of  May,  bong 
the  day  of  the  Restoration  of  King  Charles  the  Second  (/); 
and  the  day  on  which  the  sovereign  accedes  to  the  throne. 
This  last  is  the  only  one  now  observed. 

The  inauguration  day,  or  the  day  when  the  king  or 
queen  for  the  time  being  began  their  respective  reigns,  is 
not  enjoined  by  act  of  parliament,  as  were  the  other  solemn 
days,  for  which  particular  services  were  appointed.  The 
observation  of  this  dav,  in  the  time  of  King  Charles  I., 
was  inforced  by  a  particular  canon  in  the  year  1640,  after 
the  example  (as  it  is  said  in  the  preface  to  that  canon)  as 


(c)  Pp.  1037, 1041, 1043. 

(d)  3  Jac.  1,  c.  1. 

(e)  12  Car.  2,  c.  30. 


(/)  12  Car.  2,  c  14.  All  these 
three  acts  are  now  repealed  by 
22  Vict  c.  2. 
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well  of  the  godly  Christian  emperors  in  the  former  times, 
as  of  our  own  most  religious  princes  since  the  Reforma- 
tion ;  and  the  said  preface  further  says,  that  a  particular 
form  of  prayer  was  appointed  by  authority  for  that  day 
and  purpose,  and  enjoins  all  churchwardens  to  provide  two 
of  those  books  at  least.  This  festival  was  disused  in  the 
reign  of  King  Charles  II.  upon  occasion  of  the  death  of 
his  royal  fethfr,  the  manner  of  which  changed  the  day  into 
a  day  of  sorrow  and  fasting,  as  is  set  forth  in  the  order  for 
reviving  that  usage  in  the  first  year  of  King  James  II. 
before  tne  service  composed  for  that  purpose.  Which  ser- 
vice (after  another  disuse  of  that  festival  during  the  reign 
of  King  William)  was  revised,  and  the  observation  of  the 
day  commanded  by  a  special  order  thereunto  annexed,  in 
the  second  year  of  Queen  Anne,  and  so  continues  to  this 
time  (ff). 

Some  have  questioned  by  what  authority  of  law  this  Authority  for 
solemnity,  as  also  the  other  occasional  thanksgivings  and  obaemng- 
fasts  appointed  by  the  king,  are  kept.  Upon  which 
Mr.  Johnson  observes,  that  it  is  sufficient  in  this  case  (as 
he  thinks)  that  the  two  houses  of  parliament  have  and  do. 
own  this  power  to  be  lodged  in  the  crown,  as  they  do  by 
submitting  to  these  royal  commands  in  observing  such 
days,  and  sometimes  petitioning  him  to  order  these  reli- 
gious solemnities  (A). 

Nevertheless  this  same  Mr.  Johnson  afterwards,  in  the  Johnson's 
year  1715,  being  cited  before  the  ordinary  to  give  an  ac-  case- 
count  why  he  omitted  in  his  church  the  service  of  the 
king's  inauguration,  persisted  in  his  omission  thereof,  and 
gave  this  for  the  reason  (which  he  desired  might  be  under- 
stood as  well  for  his  omission  of  the  service  of  that  day  as 
of  other  occasional  prayers  at  other  times),  namely,  that 
the  king's  proclamation  has  not  the  force  of  a  law  in 
England ;  that  the  king  is  supreme  in  ecclesiastical  causes 
only  as  he  is  so  in  temporal,  that  is,  in  his  courts ;  and  ' 
that  he  knows  (he  says)  of  no  supremacy  which  is  exer- 
cised without  either  parliament  or  convocation,  or  court  of 
delegates,  or  the  courts  in  Westminster  Hall ;  or,  however, 
that  the  king's  supremacy,  whatever  it  is,  in  this  respect 
is  restrained  and  limited  by  act  of  parliament ;  that  by  the 
36th  canon,  every  clergyman  is  required  to  promise,  under 
his  hand,  that  he  will  use  the  form  m  the  Book  of  Common 
Prayer  prescribed,  and  no  other;  that  by  the  statute  of 
the  5  &  6  Edw.  6,  c.  3,  all  the  days  there  mentioned  shall 

(g)  See  also  rubric  after  Ni-         (h)  Johns.    Cler.  Vad.  Mec 
cene  Creed,  Gibs.  246.  182. 
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Authority  for  be  kept  as  holidays,  and  none  other;  and  that  by  the 
obBenrin&-  several  acts  of  uniformity,  all  ministers  are  required  to  use 
Johnson'*  fae  form  prescribed  in  the  Book  of  Common  jPrayer,  and 
ea9g'  none  other  or  otherwise.     And  the  prosecution  against 

him  (he  says)  did  not  proceed  (i).  This  was  in  the  year 
1721,  after  the  cause  had  rested  for  six  years.  But  whether 
it  was  upon  the  occasion  of  Mr.  Johnson's  publishing  this 
case,  or  for  whatever  other  reason,  it  appears  that  the 
prosecution  did  afterwards  proceed.  And  in  Archbishop 
Wake's  Collectanea,  now  belonging  to  the  library  of  Christ 
Church  in  Oxford  (J),  there  is  a  letter  from  Dr.  Bower, 
Archdeacon  of  Canterbury  (who  was  then  also  Bishop  of 
Chichester),  to  Archbishop  Wake,  proposing  methods  of 
bringing  Mr.  Johnson's  cause  to  speedy  issue ;  dated  Oct. 
26th,  1723. 

Then,  art.  277,  follows  a  copy  of  Mr.  Johnson's  proxy, 
viz.: — 

Whereas  there  has  been  a  cause  of  office,  &c.  And 
whereas  divers  articles  have  been  given  in  and  admitted, 
to  which  the  said  Johnson  had  given  a  negative  office,  as 
by  the  act,  &c.  Now  know  all  men  by  these  presents,  that 
I  the  said  J.  J.  do  acknowledge  and  confess  myself  sorry 
for  having  given  offence  in  the  matters  contained  in  the  said 
articles,  and  do  hereby  retract  the  negative  issue  given  by 
me  to  them,  and  do  confess  the  said  articles  in  all  and  every 
part  thereof,  and  submit  myself  in  all  things  to  the  right 
reverend  the  archdeacon  aforesaid,  or  his  official ;  and  do 
hereby  sincerely  promise  not  to  offend  in  the  like  manner 
for  the  future ;  and  being  aged  and  infirm,  and  very  unfit 
to  travel  from  my  said  vicarage  to  Canterbury,  but  de- 
sirous that  this  my  retraction  of  the  negative  issue  given 
by  me  to  the  said  articles,  and  my  promise  not  to  offend 
in  the  like  manner  for  the  future,  may  have  their  due 
effect,  I  do  hereby  constitute  and  appoint  Mr.  George 
Upton,  one  of  the  proctors  of  the  said  archdeacon's  court, 
to  be  my  lawful  and  undoubted  proctor  for  me  and  in  my 
name,  to  appear  before  the  right  reverend  the  archdeacon 
aforesaid,  or  his  official  or  surrogate,  or  any  other  compe- 
tent judge  in  this  behalf,  to  pray  and  procure  this  my  re- 
traction of  the  negative  issue  given  oy  me  to  the  said 
articles  to  be  admitted,  and  to  confess  the  same  in  all  their 
parts,  with  a  promise  in  my  name  not  to  offend  in  the  like 
manner  for  the  future;  and  submitting  in  all  things  to 
what  the  right  reverend  the  archdeacon  or  his  official  shall 

(0  Johnson's  Case  of  occa-  (J)  Canterbury,  v.  4,  art  276. 
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do  touching  the  premises ;  ratifying,  allowing,  and  hereby 
confirming  whatsoever  my  said  proctor  shall  fully  do  or 
cause  to  be  done  herein.  In  witness  whereof  I  have  here- 
unto set  my  hand  and  seal,  this  third  day  of  March,  1723. 

John  Johnson. 
Then  follows, 

6to  Martii  1723  coram  Dno  Wise,  &c. 

Procures  hinc  inde  consenserunt  in  diem,  &c.  Tunc 
Upton  ext  procurrum  suum  spiale  sub  manu  et  sigillo 
J.  J.  Ctici  partis  suae  firmatum  et  vigore  ejusdem  retrac- 
tavit  responsa  sua  negativa  aliis  artis  con  eundem  J.  J. 
ex  tis  facta  et  data  et  animo  contestandi  litem  affirmative 
et  eosdem  agnovit  omnes  et  singulos  artos  praed  in  omni 
parte  eorundem  esse  veros  et  nomine  partis  suae  submisit 
se  Bdo  Dno  Epo  Cicestr  Archiono  Cant  ejusq^  officiali 
cum  promissione  de  non  repetendo  offensiones  in  articulis 
prsed  objectas  et  tfomoi  procurium  retractionem  confession 
submission  et  promission  admisit  Quatus,  &c.  in  praesentia 
Norris  eadem  confessa  oblata  et  acta  per  Upton  acceptantis. 
Tunc  dtus  Upton  petiit  dtum  J.  J.  partem  suam  dimitti 
dto  Norris  dissen  ad  cuius  petnem  DQU*  decrevit  monem 
contra  dtum  J.  J.  ad  legend  et  recitand  in  ecctia  sua 
paroali  de  Cranbrook  formulas  precum  publicar  29  Maii 
1°  Augusti  5to  Novembris  et  30  vel  31  Jan  legi  et  recitari 
authontate  regia  injunctas  diebus  respve  prsed  et  ad  certi- 
ficand  Dno  Archiono  praed  ejusve  officiali  aut  alii  judici  in 
hac  parte  competent  de  obedientia  sua  in  hac  parte  facta 
primo  die  juridico  post  30m  Januarii  prox  fiitur  et  condem- 
navit  dtum  J.  J.  in  expensis,  &c.  et  assignavit  procuribus 
hinc  inde  ad  audien  vottem,  &c.  super  petnem  dti  Upton 
et  super  taxation  earundem  expensarum  in  proxm,  &c. 
dto  Upton  dissen. 

Art.  292.  Extract  from  a  letter  to  Archbishop  Wake, 
in  Mr.  Johnson's  own  handwriting. 

Cranbrook,  Lady-day,  1724. 
May  it  please  your  Grace, 

To  accept  of  my  most  humble  thanks  for  vour 
lenity,  in  the  point  of  extraordinary  days  and  occasional 
prayers.  And  I  promise  that  I  will  never  give  you  just 
occasion  to  repent  of  it. 
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CHAPTER  XIII. 

THE  CORONATION  8ERTICE. 


THE 

FORM    AND    ORDER 

OF  THE 

SERVICE  THAT  IS  TO  BE  PERFORMED, 

AND  OF  THE 

CEREMONIES  THAT  ARE  TO  BE  OBSERVED 

nr 

Wl)t  ©oronatton 

OF 

HER  MAJESTY 

QUEEN  VICTORIA, 

IK  TEE 

ABBEY  CHURCH  OP  ST.  PETER,  WESTMINSTER, 

Ox  Thursday,  the  28th  of  June, 
1838  (a). 


(a)  So  few  copies  of  this  ser-     thought  it  desirable  to  print  it 
vice  were  published,  that  I  have     here  at  some  length. 


TILE  CORONATION  SERVICE. 


1055 


THE  CONTENTS  OF  THIS  BOOK. 


I.  The    Entrance    into   the 
Church. 

II.  The  Recognition. 

III.  The  First  Oblation. 

IV.  The  Litany. 

V.  The    beginning    of    the 
Communion  Service. 

VI.  The  Sermon. 

VII.  The  Oath. 

VIII.  The  Anointing. 

IX.  The  Presenting  of  the 
Spurs  and  Sword,  and 
the  Oblation  of  the  said 
Sword. 


X.  The  Investing  with  the 
Royal   Robe  and  the 
Delivery  of  the  Orb. 
XI.  The  Investiture  per  An- 

nulum  &  Baculum. 
XII.  The  Putting  on  of  the 
Crown. 

XIII.  The  Presenting  of  the 

Holy  Bible. 

XIV.  The  Benediction  and  Te 

Deum. 
XV.  The  Inthronization. 
XVI.  The  Homage. 
XVII.  The  Communion. 
XVIII.  The  Final  Prayers. 
XIX.  The  Recess. 


THE  FORM  AND  ORDER  OF  HER  MAJESTY'S 

CORONATION. 

In  the  Morning  upon  the  Day  of  the  Coronation  early, 
Care  is  to  be  taken  that  the  Ampulla  be  filled  with  Oil, 
and,  together  with  the  Spoon,  be  laid  ready  upon  the  Altar 
in  the  Abbey- Church, 


Sect.  I. 

THE  ENTRANCE  INTO  THE  CHURCH. 

The  Queen,  as  soon  as  She  enters  at  the  West  Door  of 
the  Church,  is  to  be  received  with  the  following  Anthem, 
to  be  sung  by  the  Choir. 

Anthem. 

I  was  glad  when  they  said  unto  me :  We  will  go  into 
the  house  of  the  Lord. 

For  there  is  the  seat  of  judgment :  even  the  seat  of  the 
house  of  David. 

O  pray  for  the  peace  of  Jerusalem :  they  shall  prosper 
that  love  thee. 

Peace  be  within  thy  walls:  and  prosperity  within. thy 
palaces. 
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Glory  be  to  the  Father,  and  to  the  Son,  and  to  the 
Holy  Ghost ; 

As  it  was  in  the  beginning,  is  now,  and  ever  shall  be : 
world  without  end.     Amen. 

The  Queen  in  the  mean  time  passes  up  through  the 
Body  of  the  Churchy  into,  and  through  the  Choir,  and  so 
up  the  Stairs  to  the  Theatre ;  and  having  passed  by  Her 
Throne,  She  makes  Her  humble  Adoration,  and  then 
kneeling  at  the  Faldstool  set  for  Her  before  Her  Chair \ 
uses  some  short  private  Prayers  ;  and  after,  sitting  down 
{not  in  Her  Throne,  but  in  Her  Chair  before  and  below 
Her  Throne),  there  reposes  Herself, 


Sect.  II. 

THE  RECOGNITION. 

The  Queen  being  so  placed,  the  Archbishop  tumeth  to 
the  East  part  of  the  Theatre,  and  after,  together  with  the 
Lord  Chancellor,  Lord  Great  Chamberlain,  Lord  High 
Constable  and  Earl  Marshal  {Garter  King  of  Arms 
preceding  them),  goes  to  the  other  three  sides  of  the 
Theatre  in  this  order,  South,  West,  and  North,  and  at 
every  of  the  four  sides,  with  a  loud  Voice,  speaks  to  the 
People :  and  the  Queen  in  the  mean  time  standing  up  by 
Her  Chair,  turns  and  shows  Herself  unto  the  People  at 
every  of  the  four  sides  of  the  Theatre,  as  the  Archbishop 
is  at  every  of  them,  and  while  he  speaks  thus  to  the 
People : 

Sirs,  I  here  present  unto  you  Queen  Victoria,  the 
Undoubted  Queen  of  this  Realm :  Wherefore  All  you 
who  are  come  this  Day  to  do  your  Homage,  Are  you 
willing  to  do  the  same  ? 

The  People  signify  their  Willingness  and  Joy,  by  loud 
and  repeated  Acclamations,  all  with  one  voice  crying  out, 

God  save  Queen  Victoria. 

Then  the  Trumpets  sound. 


Sect.  III. 

THE  FIRST  OBLATION. 

The   Bible,  Paten   and    Cup   being   brought    by    the 
Bishops  who  had  borne  them  and  placed  upon  the  Altar, 
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the  Archbishop  goeth  to  the  Altar  and  puts  on  his  Cope, 
and  standeth  on  the  North  Side  of  it:  And  the  Bishops 
who  are  to  read  the  Litany,  do  also  vest  themselves.  And 
the  Officers  of  the  Wardrobe,  8fc.  spread  Carpets  and 
Cushions  on  the  floor  and  Steps  of  the  Altar. 

Which  being  done,  the  Queen,  supported  by  the  two 
Bishops  of  Durham  and  Bath  and  Wells,  and  attended 
by  the  Dean  of  Westminster,  the  Great  Officers  and  the 
Lords  that  carry  the  Regalia  going  before  Her,  goes  down 
to  the  Altar,  and  kneeling  upon  the  Steps  of  it  makes  Her 
First  Oblation ;  which  is  a  Pall  or  Altar-Cloth  of  Gold,  First  Oblation, 
delivered  by  an  Officer  of  the  Wardrobe  to  the  Lord  *^JU  *** 
Great  Chamberlain,  and  by  him,  kneeling,  to  Her  Majesty:  QolcL 
and  an  Ingot  or  Wedge  of  Gold  of  a  pound  weight,  which 
the  Treasurer  of  the  Household  delivers  to  the  Lord 
Great  Chamberlain,  and  he  to  Her  Majesty,  kneeling: 
Who  delivers  them  to  the  Archbishop,  and  the  Archbishop 
standing  (in  which  posture  he  is  to  receive  all  other  Obla- 
tions) receives  from  Her,  one  after  another,  the  Pall  to  be 
reverently  laid  upon  the  Altar,  and  the  Gold  to  be  received 
into  the  Bason,  and  with  the  like  Reverence  put  upon  the 
Altar. 

Then  the  Archbishop  saith  this  Prayer,  the  Queen  still 
kneeling : 

O  God,  who  dwellest  in  the  high  and  holy  Place,  with 
them  also  who  are  of  an  humble  Spirit,  Look  down  merci- 
fully upon  this  Thy  Servant  Victoria  our  Queen,  here 
humbling  Herself  before  Thee  at  Thy  Footstool,  and 
graciously  receive  these  Oblations,  which  in  humble 
Acknowledgment  of  Thy  Sovereignty  over  all,  and  of 
Thy  great  Bounty  to  lier  in  particular,  She  hath  now 
offered  up  unto  Thee,  through  Jesus  Christ  our  only 
Mediator  and  Advocate.     Amen. 


The  Queen  having  thus  offered,  and  so  fulfilled  his 
Commandment,  who  said,  Thou  shalt  not  appear  before 
the  Lord  thy  God  empty;  goes  to  Her  Chair  set  for  Her 
on  the  South  side  of  the  Altar,  when  She  is  to  kneel  at 
Her  Faldstool  when  the  Litany  begins. 

In  the  mean  time,  the  Lords  who  carry  the  Regalia, 
except  those  who  carry  the  Swords,  come  in  order  near  to 
the  Altar,  and  present  Every  One  what  He  carries  to  the 
Archbishop,  who  delivers  them  to  the  Dean  of  Westminster, 
to  be  by  Him  placed  upon  the  Altar,  and  then  retire  to  the 
Places  and  Seats  appointed  for  them. 
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Sect.  IV. 

THE    LITANT. 

Then  followeth  the  Litany,  to  be  read  by  two  Bishops, 
vested  in  Copes,  and  kneeling  at  a  Faldstool  above  the 
Steps  of  the  Theatre,  on  the  middle  of  the  East  side  thereof, 
the  Choir  reading  the  Responses. 

After  the  Prayer  "JFe  humbly  beseech  thee,  0  Father, 
8fc,"  the  following  prayer  is  inserted: 

O  God,  who  providest  for  Thy  people  by  Thy  power,  and 
rulest  over  them  in  love,  grant  unto  this  Thy  servant  our 
Queen  the  spirit  of  wisdom  and  government,  that  being 
devoted  unto  Thee  with  all  Her  heart,  She  may  so  wisely 
govern  this  kingdom,  that  in  Her  time  Thy  .Church  and 
people  may  continue  in  safety  and  prosperity ;  and  that 
persevering  in  good  works  unto  the  end  She  may  through 
Thy  mercy  come  to  Thine  everlasting  kingdom,  through 
Jesus  Christ  Thy  Son  our  Lord.     Amen. 


The  Grace  of  our  Lord  Jesus  Christ,  and  the  Lore  of 
God,  and  the  Fellowship  of  the  Holy  Ghost,  be  with  us 
all  evermore.     Amen. 

The  Bishops  who  read  the  Litany  will  resume  their 
Seats. 


Sect.  V. 

THE  BEGINNING  OF  THE  COMMUNION  SERVICE. 

Sanctus. 

Holy !  Holy !  Holy,  Lord  God  of  Hoste ; 
Heaven  and  Earth  are  full  of  Thy  Glory; 
Glory  be  to  Thee,  O  Lord  most  High ; 

Amen. 

Then  the  Archbishop  beginneth  the  Communion  Service. 


The  Epistle, 

To  be  read  by  one  of  the  Bishops. 

1  Pet.  ii.  13. 
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The  Gospel, 

To  be  read  by  another  Bishop,  the  Queen  with  the  People 

standing. 

S.  Matth.  xxii.  15. 


Then  the  Archbishop  readeth  the  Nicene  Creed ;  the 
Queen  with  the  People  standing  as  before. 

The  Service  being  concluded,  the  Bishops  who  assisted 
will  return  to  their  Seats. 


Sect.  VI. 

THE  SERMON. 

At  the  end  of  the  Creed  one  of  the  Bishops  is  ready  in 
the  Pulpit,  placed  against  the  Pillar  at  the  North-East 
Corner  of  the  Theatre,  and  begins  the  Sermon,  which  is 
to  be  suitable  to  the  great  Occasion;  which  the  Queen 
hears  sitting  in  Her  Chair  on  the  South  side  of  the  Altar, 
over  against  the  Pulpit. 

On  her  right  hand  stands  the  Bishop  of  Durham,  and 
beyond  him,  on  the  same  side,  the  Lords  that  carry  the 
Swords :  On  her  left  hand  the  Bishop  of  Bath  and  W ells, 
and  the  Lord  Great  Chamberlain. 

On  the  North  side  of  the  Altar  sits  the  Archbishop  in 
a  purple  velvet  Chair :  near  the  Archbishop  stands  Garter 
King  of  Arms :  on  the  South  side,  East  of  the  Queen's 
Chair  nearer  to  the  Altar,  stands  the  Dean  and  Preben- 
daries of  Westminster. 


Sect.  VII. 
THE  oath. 

The  Sermon  being  ended,  and  Her  Majesty  having  on 
Monday,  the  20th  Day  of  November,  1837,  in  the  presence 
of  the  Two  Houses  of  Parliament  made  and  signed  the 
Declaration,  the  Archbishop  goeth  to  the  Queen,  and 
standing  before  Her,  says  to  the  Queen, 

Madam, 
Is  Your  Majesty  willing  to  take  the  Oath  ? 

And  the  Queen  answering, 
Iamwilling. 
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Tike  Archbishop  ministereth  these  questions;  and  the  Queen, 
hoeing  a  copy  of  the  printed  Form  and  Order  of  the 
Coronation  Service  in  Her  Hands,  answers  each  Question 
severally  as  follows: 

Archb. — Will  you  solemnly  promise  and  swear  to  govern 
the  People  of  this  United  Kingdom  of  Great  Britain  and 
Ireland,  and  the  Dominions  thereto  belonging,  according 
to  the  Statutes  in  Parliament  agreed  on,  and  the  respective 
Laws  and  Customs  of  the  same? 

Queen, — I  solemnly  promise  so  to  do. 

Archb. — Will  you  to  your  power  cause  Law  and  Justice, 
in  Mercy,  to  be  executed  in  all  your  Judgments? 

Queen. —  I  will. 

Archb. — Will  you  to  the  utmost  of  your  Power  maintain 
the  Laws  of  God,  the  true  Profession  of  the  Gospel,  and 
the  Protestant  Reformed  Religion  established  by  Law? 
And  wiU  you  maintain  and  preserve  inviolably  the  Settle- 
ment of  the  United  Church  of  England  and  Ireland,  and 
the  Doctrine,  Worship,  Discipline,  and  Government 
thereof,  as  by  Law  established  within  England  and  Ireland 
and  the  Territories  thereunto  belonging?  And  will  you 
preserve  unto  the  Bishops  and  Clergy  of  England  and 
Ireland,  and  to  the  Churches  there  committed  to  their 
Charge,  all  such  Rights  and  Privileges,  as  by  Law  do,  or 
shaU  appertain  to  them,  or  any  of  Them  ? 

Queen. — AH  this  I  promise  to  do. 

Then  the  Queen  arising  out  of  Her  Chair,  attended  by 

Her  supporters,  and  assisted  by  the  Lord  Great   Cham" 

berlain,  the  Sword  of  State   being  carried  before  Her, 

shall  go  to  the  altar,  and  there  make  Her  Solemn  Oath  in 

The  Bible  to      the  sight  of  all  the  People,  to  observe  the  Premises  :  Laying 

be  brought        fler  right  hand  upon  the  Holy  Gospel  in  the  Great  Bible, 

which  was  before  carried  in  the  Procession,  and  is  note 
brought  from  the  altar  by  the  Archbishop,  and  tendered  to 
Her  as  She  kneels  upon  the  steps,  saying  these  words  : 

The  things  which  I  have  here  before  promised,  I  will 
perform,  and  keep. 

So  help  me  God. 

And  *  Silver  Then  the  Queen  kisseth  the  Booh,  and  signeth  the  Oath. 

Stand  Uh. 


THE  CORONATION  SERVICE.  1061 

Sect.  VIII. 

THE  ANOINTING. 

The  Queen  having  thus  taken  Her  Oath,  returns  again 
to  Her  Chair  on  the  South  Side  of  the  Altar  ;  and  kneeling 
at  Her  Faldstool,  the  Archbishop  heginneth  the  Hymn, 
Veni  Creator  Spiritus,  and  the  Choir  singet/i  it  out. 

This  being  ended,  the  Archbishop  saith  this  Prayer : 

O  Lord,  Holy  Father,  who  by  anointing  with  Oil  didst 
of  old  make  and  consecrate  Kings,  Priests,  and  Prophets 
to  teach  and  govern  thy  People  Israel :  Bless  and  Sanctify 
thy  Chosen   Servant  Victoria,  who  by  our   Office   and  Here  the  Arch- 
Ministry  is  now  to  be  anointed  with  this  Oil,  and  conse-  Jjkbop  lays  his 
crated  Queen  of  this  Realm :  Strengthen  Her,  O  Lord,  ^p^h**1  * 
with  the  Holy  Ghost  the  Comforter;  Confirm  and  Stablish 
Her   with  thy  free  and   Princely    Spirit,   the   Spirit  of 
Wisdom   and   Government,  the    Spirit   of  Counsel  and 
Ghostly  Strength,  the  Spirit  of  Knowledge  and  true  God- 
liness, and  fill  Her,  O  Lord,  with  the  Spirit  of  thy  Holy 
Fear,  now  and  for  ever.     Amen. 

This  Prayer  being  ended,  the  Choir  sings : 

Anthem. 

Zadok  the  Priest,  and  Nathan  the  Prophet,  anointed  1  Kings,  L 
Solomon  King ;  and  all  the  People  rejoiced,  and  said,  89>  40- 
God  save  the  King,  Long  live  the  King.     May  the  King 
live  for  ever.     Amen.     Hallelujah. 

At  the  Commencement  of  the  Anthem,  the  Queen  rising 

from  her  Devotions,  goes  before  the  Altar,  attended  by  Her 

Supporters,  and  assisted  by  the  Lord  Great  Chamberlain, 

the  Sword  of  State  being  carried  before  Her,  where  Her 

Majesty  is  disrobed  of  Her  Crimson  Robes. 

The  Queen  will  then  sit  down  in  King  Edward's  Chair 
placed  in  the  midst  of  the  Area  over  against  the  Altar, 
with  a  Faldstool  before  it,  wherein  She  is  to  be  Anointed. 
Four  Knights  of  the  Garter  hold  over  her  a  rich  Pall 
of  Silk  or  Cloth  of  Gold;  the  Anthem  being  concluded, 
the  Dean  of  Westminster  taking  the  Ampulla  and  Spoon 
from  off  the  Altar,  holdeth  them  ready,  pouring  some  of 
the  Holy  Oil  into  the  Spoon,  and  with  it  the  Archbishop 
anointeth  the  Queen,  in  the  Form  of  a  Cross: 

On  the  Crown  of  the  Head,  and  on  the  Palms  of  both 
the  Hand*,  saying, 

Be  Thou  anointed  with  Holy  Oil,  as  Kings,  Priests, 
and  Prophets  were  anointed : 
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And  as  Solomon  was  anointed  King  by  Zadok  the 
Priest,  and  Nathan  the  Prophet,  so  be  yon  anointed, 
blessed,  and  consecrated  Queen  over  this  people,  whom 
the  Lord  toot  God  hath  given  you  to  role  and  govern- 
In  the  Name  of  the  Father,  and  of  the  Son,  and  of  the 
Holy  Ghost-     Amen. 

Then  tke  Dean  ^Westminster  layeth  the  Ampulla  and 
Spoon  upon  the  Altar,  and  the  Queen  kneeleth  down  at  tke 
Faldstool  and  Ike  Archbishop  standing  on  the  North  side 
of  the  Altar,  saith  this  Prayer  or  Blessing  over  Her  : 

Oar  Lord  Jesus  Christ,  the  Son  of  God,  who  by  His 
Father  was  anointed  with  the  Oil  of  gladness  above  his 
fellows,  by  his  Holy  Anointing  pour  down  upon  your 
Head  and  Heart  the  Blessing  of  the  Holy  Ghost,  and 
prosper  the  Works  of  your  Hands :  that  by  the  Assistance 
of  his  Heavenly  Grace  you  may  preserve  the  People  com- 
mitted to  your  charge  in  Wealth,  Peace,  and  Godliness; 
and  after  a  long  and  glorious  Course  of  ruling  this  Tem- 
poral Kingdom  Wisely,  Justly,  and  Religiously,  you  may 
at  last  be  made  Partaker  of  an  Eternal  Kingdom,  through 
the  Merits  of  Jesus  Christ  our  Lord.     Amen. 


Prayer  being  ended,  the  Queen  arises,  and  sits 
down  again  in  Her  Chair. 


Sect.  IX. 

.THE  PRESENTING  OF  THE  SPURS  AND  SWORD,  AND  THE 
OBLATION  OF  THE  SAID  SWORD. 

The  Spars.  The  Spurs  are  brought  from  the  Altar  by  the  Dean  of 

Westminster,  and  delivered  to  the  Lord  Great  Chamber- 
lain, who  kneeling  down,  presents  them  to  the  Queen,  who 
forthwith  sends  them  bach  to  the  Altar. 

The  Sword  of  Then  the  Lord  who  carries  the  Sword  of  State  returns 
S******"  the  said  Sword  to  the  Lord  Chamberlain  {who  gives  it  to 

an  Officer  of  the  Jewel  House,  to  be  deposited  in  the  Tra- 
Another  verse  in  King  Edward's   Chapel)  and  receiveth  in  lieu 

Swonl  brought  thereof,  from  the  Lord  Chamberlain,  another  Sword  in  a 

Scabbard  of  Purple  Velvet,  which  he  will  deliver  to  the 

Archbishop,  who  laying  it  on  the  Altar,  saith  the  following 

Prayer: 

Hear  our  prayers,  O  Lord,  we  beseech  thee,  and  so 
direct  and  support  thy  Servant  Queen  Victoria,  that  She 
may  not  bear  the  Sword  in  vain ;  but  may  use  it  as  the 
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Minister  of  God  for  the  terror  and  punishment  of  Evil- 
doers, and  for  the  protection  and  encouragement  of  those 
that  do  well,  through  Jesus  Christ  our  Lord.     Amen. 

Then  the  Archbishop  takes  the  Sword  from  off  the  Delivered  to 
Altar,  and  (the  Archbishops  of  York  and  Armagh,  and  ^e  QQeen« 
the  Bishops  0/" London  and  Winchester,  and  other  Bishops 
assisting  and  going  along  with  him)  delivers  it  into  the 
Queen's  Right  Hand,  and  She  holding  it,  the  Archbishop 
saith : 

Receive  this  Kingly  Sword,  brought  now  from  the  Altar 
of  God,  and  delivered  to  you  by  the  handsof  us  the  Bishops 
and  Servants  of  God,  though  Unworthy.  With  this  Sword 
do  Justice,  stop  the  Growth  of  Iniquity,  protect  the  holy 
Church  of  God,  help  and  defend  Widows  and  Orphans, 
restore  the  things  that  are  gone  to  decay,  maintain  the 
things  that  are  restored,  punish  and  reform  what  is  amiss, 
and  confirm  what  is  in  good  order :  that  doing  these  things, 
you  may  be  glorious  in  all  virtue ;  and  so  faithfully  serve 
our  Lord  Jesus  Christ  in  this  life,  that  you  may  reign  for 
ever  with  Him  in  the  Life  which  is  to  come.     Amen. 

Then  the  Queen  rising  up,  and  going  to  the  Altar,  offers  Offered  and 
the  Sword  there  in  the  Scabbard  delivering  it  to  the  Arch-  redeemed. 
bishop,  who  places  it  on  the  Altar ;  the  Queen  then  returns 
and  sits  down  in  King  Edward's  Chair;  and  the  Lord 
who  first  received  the  Sword  offereth  the  Price  of  it,  and 
having  thus  redeemed  it,  receiveth  from  off  the  Altar  by 
the  Dean  of  Westminster,  and  draweth  it  out  of  the  Scab- 
bard and  carries  it  naked  before  Her  Majesty  during  the 
rest  of  the  solemnity. 

The  Archbishops  and  Bishops  who  had  assisted  during 
this  Oblation  will  return  to  their  Places. 


Sect.  X. 

•  the  investing  with  the  royal  robe,  and  the 

delivery  op  the  orb. 

Then  the  Queen  arising,  the  Imperial  Mantle,  or  Dal-  The  Royal 
maticRobe,  of  Cloth  of  Gold,  lined  or  furred  with  Ermins,  Kol)e- 
is  by  an  Officer  of  the  Wardrobe  delivered  to  the  Dean  of 
Westminster,  and  by  him  put  upon  the  Queen  standing  ; 
The  Queen  having  received  it,  sits  down,  and  then  the  Orb  The  Orb. 
with  the  Cross  is  brought  from  the  Altar  by  the  Dean  of 
Westminster,  and  delivered  into  the  Queen's  Bight  Hand 
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by  the  Archbishop,  pronouncing  this  Blessing  and  Exhor- 
tation : 

Receive  this  Imperial  Robe,  and  Orb,  and  the  Lord 
your  God  endue  you  with  Knowledge,  and  Wisdom,  with 
Majesty  and  with  Power  from  on  High ;  the  Lord  clothe 
you  with  the  Robe  of  Righteousness,  and  with  the  Gar- 
ments of  Salvation.  And  when  you  see  this  Orb  set 
under  the  Cross,  remember  that  the  whole  World  is  sub- 
ject to  the  Power  and  Empire  of  Christ  our  Redeemer. 
For  He  is  the  Prince  of  the  Kings  of  the  Earth ;  King  of 
Kings,  and  Lord  of  Lords :  So  that  no  man  can  reign 
happily,  who  derives  not  his  Authority  from  Him,  and 
directs  not  all  his  Actions  according  to  His  Laws. 

The  Queen  delivers  Her  Orb  to  the  Deem  of  Westmin- 
ster, to  be  by  him  laid  on  the  Altar. 


Sect.  XL 

THE  INVESTITURE  PER  ANNITLUM  &  BACULUM. 

The  Ring.  Then  an  Officer  of  the  Jewel  House  delivers  to  the  Lord 

Chamberlain  the  Queen's  Ring,  who  delivers  the  same  to 
the  Archbishop,  in  which  a  Table  Jewel  is  enchased ;  the 
Archbishop  puts  it  on  the  Fourth  Finger  of  Her  Modesty's 
Right  Hand9  and  saith  ; 

Receive  this  Ring,  the  Ensign  of  Kingly  Dignity,  and 
of  Defence  of  the  Catholic  Faith ;  and  as  you  are  this  day 
solemnly  invested  in  the  Government  of  this  earthly  king- 
dom, so  may  you  be  sealed  with  that  Spirit  of  Promise, 
which  is  the  Earnest  of  an  heavenly  Inheritance,  and  reign 
with  Him  who  is  the  blessed  and  only  Potentate,  to  whom 
be  Glory  for  ever  and  ever.     Amen. 

Then  the  Dean  of  Westminster  brings  the  Sceptre  and 
Rod  to  the  Archbishop  ;  and  the  Lord  of  ike  Manour  of 
Worksop  {who  claims  to  hold  an  Estate  by  the  Service  of 
presenting  to  the  Queen  a  Bight  Hand  Glove  on  the  Day 
of  Her  Coronation,  and  supporting  the  Queen's  Eight 
Arm  whilst  She  holds  the  Sceptre  with  the  Cross)  delivers 
to  the  Queen  a  Pair  of  rich  Gloves,  and  upon  any  Occa- 
sion happening  afterwards,  supports  Her  Majesty's  Right 
Arm,  or  holds  Her  Sceptre  by  Her. 

The  Gloves.  The  Gloves  being  put  on,  the  Archbishop  delivers  the 

Sceptre,  with  the  Cross,  into  the  Queen's  Bight  Hand, 
saying, 
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Receive  the   Royal   Sceptre,  the   Ensign  of  Kingly 
Power  and  Justice. 

And  then  he  delivers  the  Rod  with  the  Dove,  into  the 
Queen's  Left  Hand,  and  saith, 

Receive  the  Rod  of  Equity  and  Mercy :  and  God,  from 
whom  all  holy  desires,  all  good  counsels,  and  all  just  works 
do  proceed,  direct  and  assist  you  in  the  Administration 
and  Exercise  of  all  those  Powers  which  He  hath  given 
you.  Be  so  mercifid,  that  you  be  not  too  remiss,  so  ex- 
ecute Justice,  that  you  forget  not  Mercy.  Judge  with 
Righteousness,  and  reprove  with  Equity,  and  accept  no 
Man's  Person.  Abase  the  Proud,  and  lift  up  the  Lowly ; 
punish  the  Wicked,  protect  and  cherish  the  Just,  and  lead 
your  People  in  the  way  wherein  they  should  go :  thus  in 
all  things  following  His  great  and  holy  Example,  of  whom 
the  Prophet  David  said, "  Thou  lovest  Righteousness,  and 
hatest  Iniquity;  The  Sceptre  of  Thy  Kingdom  is  a 
right  Sceptre ;"  even  Jesus  Christ  our  Lord.     Amen. 


Sect.  XII. 

THE  PUTTING  ON  OP  THE  CROWN. 

The  Archbishop  standing  before  the  Altar,  taketh  the  K.  Edward's 
Crown  into  his  Hands,  and  laying  it  again  before  him  Crown. 
upon  the  Altar,  saith  ; 

O  God,  who  crownest  thy  faithful  Servants  with  Mercy 
and  loving  Kindness ;  Look  down  upon  this  thy  Servant  Here  the 
Victoria  our  Queen,  who  now  in  lowly  Devotion  boweth  £uee^  .mi,8t. 
Her  Head  to  thy  Divine  Majesty;  and  as  thou  dost  this  to  tow  her*"1 
day  set  a  Crown  of  pure  Gold  upon  Her  Head,  so  enrich  Head. 
Her  Royal  Heart  with  thy  heavenly  Grace ;  and  crown 
Her  with  all  Princely  Virtues,  which  may  adorn  the  high 
station  wherein  thou  hast  placed  Her,  through  Jesus  Christ 
our  Lord,  to  whom  be  Honour  and  Glory  for  ever  and 
ever.     Amen. 

Then  the  Queen  still  sitting  in  King  Edward's  Chair 
the  Archbishop,  assisted  with  the  same  Archbishops  and 
Bishops  as  before,  comes  from  the  Altar;  the  Dean  of 
Westminster  brings  the  Crown,  and  the  Archbishop  taking  The  Qneen 
ft  of  him,  reverently  putteth  it  upon  the  Queen's  Head,  crowned. 
At  the  sight  whereof  the  People  with  loud  and  repeated 
shouts  cry,  God  save  the  Queen,  and  the  Trumpets  sound, 
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and  by  a  signal  given,  the  great  Guns  at  the  Tower  are 
shot  off  As  soon  as  the  Queen  is  crowned,  the  Peers,  £e. 
put  on  their  Coronets  and  Caps. 

The  acclamation  ceasing,  the  Archbishop  goeth  on,  and 
saith, 

Be  strong  and  of  a  good  Courage :  Observe  the  Com- 
mandments of  God,  and  walk  in  fiis  Holy  ways :  Fight 
the  good  Fight  of  Faith,  and  lay  hold  on  Eternal  Life ; 
that  in  this  W  orld  You  may  be  crowned  with  Success  and 
Honour,  and  when  You  have  finished  Your  Course,  receive 
a  Crown  of  Righteousness,  which  God  the  Righteous 
Judge  shall  give  You  in  that  Day.     Amen. 

Then  the  Choir  singeth  this  Anthem : 

Anthem. 

The  Queen  shall  rejoice  in  Thy  Strength,  O  Lord :  ex- 
ceeding glad  shall  She  be  of  Thy  Salvation.  Thou  hast 
prevented  Her  with  the  Blessings  of  Goodness,  and  hast 
set  a  Crown  of  pure  Gold  upon  Her  Head.  Hallelujah. 
Amen. 


Sect.  XIII. 

THE  PRESENTING  OF  THE  HOLY  BIBLE. 

The  Bible.  Then  shall  the  Dean  of  Westminster  take  the  Holy 

Bible,  which  was  carried  in  the  Procession,  from  off  the 
Altar,  and  deliver  it  to  the  Archbishop,  who  with  the  same 
Archbishops  and  Bishops  as  before  going  along  with  him, 
shall  present  it  to  the  Queen,  first  saying  these  Words  to 
Her: 

Our  Gracious  Queen ;  we  present  You  with  this  Book, 
the  most  valuable  thing  that  this  World  affords.  Here  is 
Wisdom ;  This  is  the  Royal  Law ;  These  are  the  lively 
Oracles  of  God.  Blessed  is  he  that  readeth,  and  they 
that  hear  the  Words  of  this  Book ;  that  keep  and  do  the 
things  contained  in  it.  For  these  are  the  Words  of 
Eternal  Life,  able  to  make  You  wise  and  happy  in  this 
World,  nay  wise  unto  Salvation,  and  so  happy  for  ever- 
more, through  Faith  which  is  in  Christ  Jesus,  to  whom 
be  Glory  for  ever.     Amen. 

Then  the  Queen  delivers  bach  the  Bible  to  the  Arch" 
bishop,  who  gives  it  to  the  Dean  of  Westminster,  to  be 
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reverently  placed  upon  the  Holy  Altar,  the  Archbishop* 
and  Bishops  who  had  assisted  returning  to  their  Seats, 


Sect.  XIV. 

THE  BENEDICTION  AND  TE  DEUM. 

And  now  the  Queen  having  been  thus  anointed  and 
crowned,  and  having  received  all  the  Ensigns  of  Royalty, 
the  Archbishop  solemnly  blesseth  Her :  and  all  the  Bishops, 
with  the  rest  of  the  Peers,  follow  every  part  of  the  Bene- 
diction, with  a  loud  and  hearty  Amen. 

The  Lord  bless  and  keep  you :  The  Lord  make  the 
light  of  his  Countenance  to  shine  for  ever  upon  you,  and 
be  gracious  unto  you :  The  Lord  protect  you  in  all  your 
ways,  preserve  you  from  every  evil  thing,  and  prosper  you 
in  everything  good.     Amen. 


The  Lord  give  you  a  faithful  Senate,  wise  and  upright 
Counsellors  and  Magistrates,  a  loyal  Nobility,  and  a 
dutiful  Gentry;  a  pious  and  learned  and  useful  Clergy; 
an  honest,  industrious,  and  obedient  Commonalty.   Amen. 


In  your  days  may  Mercy  and  Truth  meet  together,  and 
Righteousness  and  Peace  kiss  each  other ;  May  Wisdom 
and  Knowledge  be  the  Stability  of  your  Times,  and  the 
Fear  of  the  Lord  your  Treasure.     Amen. 


The  Lord  make  your  Days  many,  your  Reign  pro- 
sperous, your  Fleets  and  Armies  victorious :  and  may  you 
be  reverenced  and  beloved  by  all  your  Subjects,  and  ever 
increase  in  Favour  with  God  and  Man.     Amen. 


The  glorious  Majesty  of  the  Lord  our  God  be  upon 
you :  may  He  bless  you  with  all  temporal  and  spiritual 
Happiness  in  this  World,  and  crown  you  with  Glory  and 
Immortality  in  the  World  to  come.     Amen. 


Then  the  Archbishop  turneth  to  the  People,  and  saith  : 

And  the  same  Lord  God  Almighty  grant,  that  the 
Clergy  and  Nobles  assembled  here  for  this  great  and 
solemn  Service,  and  together  with  them  ajl  the  People  of 
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the  Land,  fearing  God,  and  honouring  the  Queen,  may 
by  the  merciful  Superintendency  of  the  Divine  Providence, 
and  the  vigilant  Care  of  our  gracious  Sovereign,  con- 
tinually enjoy  Peace,  Plenty,  and  Prosperity,  through 
Jesus  Christ  our  Lord,  to  whom,  with  the  Eternal  Father, 
and  God  the  Holy  Ghost,  be  Glory  in  the  Church  world 
without  end.     Amen. 

Tt  Deam.  Then  the  Choir  begins  to  sing  the  Te  Deum,  and  the 

Queen  goes  to  the  Chair  on  which  Her  Majesty  first 
sate  on  tlie  East  Side  of  the  Throne,  the  Two  Bishops 
Her  Supporters,  the  Great  Officers,  and  other  Peers, 
attending  Her,  every  one  in  his  place,  the  two  Swords 
being  carried  before  Her,  and  there  reposes  Herself, 
Here  followeth  the  Te  Deum. 


Sect.  XV. 

THE  INTHRONIZATION. 

The  Te  Deum  being  ended,  the  Queen  will  ascend  the 
Theatre,  and  be  lifted  up  into  Her  Throne  by  the  Arch- 
bishop and  Bishops,  and  other  Peers  of  the  Kingdom,  and 
being  Inthronized,  or  placed  therein,  all  the  Great  Officers, 
Those  that  bear  the  Swords  and  the  Sceptres,  and  the  rest 
of  the  Nobles,  stand  round  about  the  steps  of  the  Throne, 
and  the  Archbishop  standing  before  the  Queen,  saith: 

Stand  firm,  and  hold  fast  from  henceforth  the  Seat  and 
State  of  Royal  and  Imperial  Dignity,  which  is  this  day 
delivered  unto  you  in  the  Name  and  by  the  Authority  of 
Almighty  God,  and  by  the  Hands  of  Us  the  Bishops  and 
Servants  of  God,  though  unworthy :  And  as  you  see  Us 
to  approach  nearer  to  God's  Altar,  so  vouchsafe  the  more 
graciously  to  continue  to  us  your  Royal  Favour  and  Pro- 
tection. And  the  Lord  God  Almighty,  whose  Ministers 
we  are,  and  the  Stewards  of  His  Mysteries,  establish  your 
Throne  in  Righteousness,  that  it  may  stand  fast  for  ever- 
more, like  as  the  Sun  before  Him,  and  as  the  faithful 
Witness  in  Heaven.     Amen. 


Sect.  XVI. 

THE    HOMAGE. 


The  Homage.         The  Exhortation  being  ended,  all  the  Peers  then  present 

do  their  Homage  publickly  and  solemnly  unto  the  Queen 
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upon  the  Theatre,  and  in  the  mean  time  the  Treasurer  of 
the  Household  throws  among  the  People  Medals  of  Gold 
and  Stiver,  as  the  Queen's  Princely  Largess  or  Donative* 

The  Archbishop  first  kneels  down  before  Her  Majesty's 
knees,  and  the  rest  of  the  Bishops  kneel  on  either  Hand,  Of  the 
and  about  him  ;  and  they  do  their  Homage  together,  for  Bishops. 
the  shortening  of  the  Ceremony,  the  Archbishop  saying: 

I  William,  Archbishop  of  Canterbury  [and  so  every  one 
of  the  rest,  I  N.,  Bishop  of  N.,  repeating  the  rest  audibly 
after  the  Archbishop~\,  will  be  faithful  and  true,  and  Faith 
and  Truth  will  bear,  unto  you  our  Sovereign  Lady,  and 
your  Heirs,  Kings  or  Queens  of  the  United  Kingdom  of 
Great  Britain  and  Ireland.  And  I  will  do,  and  truly 
acknowledge,  the  Service  of  the  Lands  which  I  claim  to 
hold  of  you,  as  in  right  of  the  Church.     So  help  me  God. 

Then  the  Archbishop  kisseth  the  Queen's  Hand,  and  so 
the  rest  of  the  Bishops  present  after  him. 

After  which  the  other  Peers  of  the  Realm  do  their  Of  the  other 
Homage  in  like  manner,  the  Dukes  first  by  themselves,  and  Yem. 
so  the  Marquesses,  the  Earls,  the  Viscounts,  and  the 
Barons,  severally;  the  first  of  each  order  kneeling  before 
Her  Majesty,  and  the  rest  with  and  about  him,  all  putting 
off  their  Coronets,  and  the  first  of  each  class  beginning,  and 
the  rest  saying  after  him  : 

I  N.  Duke,  or  Earl  &o.  of  N.  do  become  your  Liege 
man  of  Life  and  Limb,  and  of  earthly  worship,  and  Faith 
and  Truth  I  will  bear  unto  you  to  live  and  die  against  all 
manner  of  Folks. 

So  help  me  God. 


Note.—  That  Copies  of  this  Homage  must  be  provided  by  the  Heralds 
for  every  Class  of  the  Nobility* 

The  Peers  having  done  their  Homage,  stand  all  together  round  about 
the  Queen;  and  each  Class  or  Degree  going  by  themselves,  or  (as  it  was 
at  the  Coronation  of  King  Charles  the  First  and  Second)  every  Peer 
one  by  one  in  order,  putting  off  their  Coronets  singly  ascend  the  Throne 
again,  and  stretching  forth  their  hands  do  touch  the  Crown  on  Her 
Majesty's  Head,  as  promising  by  that  Ceremony  to  be  ever  ready  to  sup- 
port it  with  all  their  power,  and  then  every  one  of  them  kisseth  the  Queen's 
Hand. 

While  the  Peers  are  thus  doing  their  Homage,  and  the  Medals  thrown 
about,  the  Queen,  if  She  thinks  good,  delivers  Her  Sceptre  with  the  Cross 
to  the  Lord  of  the  Manour  of  Worksop  to  hold;  and  the  other  Sceptre 
or  Rod,  with  the  Dove,  to  die  Lord  that  carried  it  in  the  procession. 
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And  the  Bishops  thai  support  the  Queen  in  the  Proces- 
sion may  also  ease  Her  by  supporting  the  Crown,  as  then 
shall  be  occasion. 

During  the  performance  of  the  Homage  the  Choir  sing 
this 

Anthem. 

This  is  the  day  which  the  Lord  hath  made,  we  will 
rejoice  and  be  glad  in  it. 

Lord,  grant  the  Queen  a  long  life:  that  her  years  may 
endure  throughout  all  generations. 

She  shall  dwell  before  God  for  ever:  O  prepare  thy 
loving  mercy  and  faithfulness,  that  they  may  preserve  her. 

Blessed  be  the  Lord  thy  God,  who  delighted  in  Thee 
to  set  Thee  on  the  Throne. 


When  the  Homage  is  ended,  the  Drums  beat,  and  the 
Trumpets  sound,  and  all  the  People  shout,  crying  out, 

God  save  Queen  Victoria. 
Long  live  Queen  Victoria. 
May  the  Queen  live  for  ever.   . 


The  solemnity  of  the  Coronation  being  thus  ended,  the 
Archbishop  leaves  the  Queen  in  Her  Throne,  and  goes 
down  to  the  altar* 


Sect.  XVII. 

THE  communion. 

The  Offertory.        Then    the   Offertory   begins,   the   Archbishop   reading 

these  Sentences : 

Let  your  light  so  shine  before  men,  that  they  may  see 
your  good  works,  and  glorify  your  Father  which  is  in 
Heaven. 

Charge  them  who  are  rich  in  this  world,  that  they  be 
ready  to  give,  and  glad  to  distribute ;  laying  up  in  store 
for  tnemselves  a  good  foundation  against  the  time  to  come, 
that  they  may  attain  eternal  life. 

The  Queen  descends  from  Her  Throne,  attended  by 
Her  Supporters,  and  assisted  by  the  Lord  Great  Chant' 
berlain,  the  Sword  of  State  being  carried  before  Her,  and 
goes  to  the  Steps  of  the  Altar,  where  taking  off  Her  Crown, 
which  she  delivers  to  the  Lord  Great  Chamberlain  to  hold, 
The  Queen  She  kneels  down.  And  first  the  Queen  offers  Bread  and 
*t&Wm*?      Wine  for  the  Communion,  which  being  brought  out  of 
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King  Edward's  Chapel,  and  delivered  into  Her  Hands, 
the  Bread  upon  the  Paten  by  the  Bishop  that  read  the 
Epistle,  and  the  Wine  in  the  Chalice  by  the  Bishop  that 
read  the  Gospel,  are  by  the  Archbishop  received  from  the 
Queen,  and  reverently  placed  upon  the  Altar,  and  decently 
covered  with  a  fair  linen  Cloth,  the  Archbishop  first  say- 
ing this  Prayer : 

Bless,  O  Lord,  we  beseech  thee,  these  thy  Gifts,  and 
sanctify  them  unto  this  holy  use,  that  by  them  we  may  be 
made  partakers  of  the  Body  and  Blood  of  thine  only 
begotten  Son  Jesus  Christ,  and  fed  unto  everlasting  life 
of  Soul  and  Body :  And  that  thy  Servant  Queen  Victoria 
may  be  enabled  to  the  discharge  of  her  weighty  Office, 
whereunto  of  thy  great  goodness  thou  hast  called  and  ap- 
pointed Her.  Grant  this,  O  Lord,  for  Jesus  Christ's 
sake,  our  only  Mediator  and  Advocate.     Amen. 

Then  the  Queen  kneelina,  as  before,  makes  Her  Second 
Oblation,  a  Purse  of  Gold,  which  the  Treasurer  of  the 
Household  delivers  to  the  Lord  Great  Chamberlain,  and 
he  to  Her  Majesty.  And  the  Archbishop  coming  to  Her, 
receives  it  into  the  Bason,  and  placeth  it  upon  the  Altar. 

After  which  the  Archbishop  says, 

O  God,  who  dwellest  in  the  high  and  holy  place,  with 
them  also  who  are  of  an  humble  spirit ;  Look  down  mer- 
cifully upon  this  thy  Servant  Victoria  our  Queen,  here 
humbling  Herself  before  Thee  at  thy  Footstool ;  and  gra- 
ciously receive  these  Oblations,  which  in  humble  acknow- 
ledgment of  thy  Sovereignty  over  all,  and  of  thy  great 
Bounty  to  Her  in  particular,  She  has  now  offered  up 
unto  Thee,  through  Jesus  Christ,  our  only  Mediator  and 
Advocate.     Amen. 


Then  the  Queen  goes  to  Her  Chair  on  the  South  Side 
of  the  Altar  and  kneeling  down  at  Her  Faldstool,  the 
Archbishop  saith : 

Let  us  pray  for  the  whole  state  of  Christ's  Church  mili- 
tant here  m  earth. 

Here  followeth  the  Communion  Office,  and  the  Arch- 
bishop shall  make  use  of  the  following  Proper  Preface /ir 
the  Occasion : 

It  is  very  meet,  right,  and  our  bounden  duty,  tliat  we 
should  at  all  times,  and  in  all  places,  give  thanks  unto  thee, 
O  Lord,  holy  Father,  Almighty,  Everlasting  God  : 
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The  Queen 

communicates. 


Post  Commu- 
nion. 


Who  hast  at  this  time  given  us  Thy  Servant  our  Sove- 
reign Queen  Victoria  to  be  the  Defender  of  thy  Faith, 
and  the  Protector  of  thy  People ;  that  under  Her  we  may 
lead  a  quiet  peaceable  fife  in  all  Godliness  and  Honesty. 

Therefore,  &c. 

When  the  Archbishop,  and  Dean  of  Westminster,  with 
the  Bishops  Assistants,  namely,  the  Preacher,  and  those 
who  read  the  Litany  and  the  Epistle  and  Gospel,  have 
communicated  in  both  kinds,  the  Queen  advances  to  the 
Altar  and  kneels  down,  and  the  Archbishop  shall  admi- 
nister the  Bread  and  the  Dean  ^Westminster  the  Cup,  to 
Her. 


The  Queen  then  puts  on  Her  Crown,  and  taking  the 
Sceptre  in  Her  Hands  again,  repairs  to  Her  Throne. 


Then  the  Archbishop  goet h  on  to  the  Post  Communion; 
and  after  the  Gloria  in  Excelsis  the  Choir  sing  the  following 
Anthem : 

Anthem. 

Hallelujah :  For  the  Lord  God  Omnipotent  reigneth. 
The  kingdom  of  this  World  is  become  the  kingdom  of 
our  Lord,  and  of  his  Christ  And  He  shall  reign  for  ever 
and  ever,  King  of  Kings,  and  Lord  of  Lords.     Hallelujah 


After  the  Anthem  the  Archbishop  reads  the  final  Prayers. 


Sect.  XVIII. 


THE  FINAL  PRAYER8. 


Assist  us  mercifully,  O  Lord,  in  these  our  supplications 
and  prayers,  and  dispose  the  way  of  thy  servants  towards 
the  attainment  of  everlasting  salvation;  that,  among  all 
the  changes  and  chances  of  this  mortal  life,  they  may  ever 
be  defended  by  thy  most  gracious  and  ready  help ;  through 
Jesus  Christ  our  Lord.     Amen. 

O  Lord  our  God,  who  upholdest  and  governest  all 
things  in  Heaven  and  Earth ;  Receive  our  humble  prayers, 
with L^ur  thanksgivings,  for  our  Sovereign  Lady  Victoria, 
set  over  us  by  thy  good  providence  to  be  our  Queen :  And 
so  together  with  her  bless  Adelaide  the  Queen  Dowager, 
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and  the  rest  of  the  Royal  Family,  that  they  ever  trusting 
in  thy  goodness,  protected  by  thy  power,  and  crowned 
with  thy  favour,  may  continue  before  thee  in  health  and 
peace,  in  joy  and  honour,  a  long  and  happy  life  upon 
earth,  and  after  death  may  obtain  everlasting  life  and 
glory  in  the  kingdom  of  Heaven,  through  the  merits  and 
mediation  of  Jesus  Christ  our  Saviour ;  who  with  thee, 
O  Father,  and  the  Holy  Spirit,  liveth  and  reigueth  ever 
one  God,  world  without  end.     Amen. 

Almighty  God,  who  hast  promised  to  hear  the  petitions 
of  them  that  ask  in  thy  Son's  Name ;  We  beseech  thee 
mercifully  to  incline  thine  ears  to  us  that  have  made  now 
our  prayers  and  supplications  unto  thee ;  and  grant,  that 
those  things,  which  we  have  faithfully  asked  according  to 
thy  will,  may  effectually  be  obtained,  to  the  relief  of  our 
necessity,  and  to  the  setting  forth  of  thy  glory ;  through 
Jesus  Christ  our  Lord.     Amen. 

The  peace  of  God,  which  passeth  all  understanding, 
keep  your  hearts  and  minds  in  the  knowledge  and  love  of 
God,  and  of  his  Son  Jesus  Christ  our  Lord :  and  the 
blessing  of  God  Almighty,  the  Father,  the  Son,  and  the 
Holy  Ghost,  be  amongst  you  and  remain  with  you  always. 
Amen. 


Sect.  XIX. 

THE    RECESS. 

The  whole  Coronation  Office  being  thus  performed,  the  The  Proceed- 
Queen  attended  and  accompanied  as  before,  the  four  Swords  *?*  *JJ*°  ^n* 
being   carried  before   Her,   descends  from   Her  Throne  chftpei: 
crowned,  and   carrying  Her   Sceptre  and  Rod  in  Her  of  the  Queen. 
Hands,  goes  into  the  Area  Eastward  of  the  Theatre,  and 
passes  on  through  the  Door  on  the  South  side  of  the  Altar 
into  King  Edward's  Chapel;  and  as  she  passes  by  the 
Altar,  the  rest  of  the  Regalia,  lying  upon  it,  are  to  be 
delivered  by  the  Dean  of  Westminster  to  the  Lords  that 
carried  them  in  the  Procession,  and  so  they  proceed  in 
State  into  the  Chapel,  the  organ  and  other  instruments  all 
the  while  playing. 

The  Queen  being  come  into  the  Chapel,  and  standing 
before  the  Altar,  will  deliver  the  Sceptre  with  the  Dove  to 
the  Archbishop,  who  will  lay  it  upon  the  Altar  there. 
The  Queen  will  then  be  disrobed  of  Her  Imperial  Mantle, 
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and  arrayed  in  Her  Royal  Robe  of  Purple  Velvet  I 
Lord  Great  Chamberlain. 

The  Archbishop,  being  still  vested  in  his  Cope,  urill 
place  the  Orb  in  Her  Modesty's  Left  Hand.  And  the 
Spurs  and  King  Edward's  Staff  are  given  into  the  h 
of  the  Dean  of  Westminster,  and  by  him  laid  upoi 
Altar.  Which  being  done  the  Archbishop  and  Bis 
will  devest  themselves  of  their  Copes,  and  leave  them  t 
proceeding  in  their  usual  Habits. 

Then  Her  Majesty  will  proceed  through  the  Choi 
the  West  Door  of  the  Abbey,  in  the  same  manner  as 
came,  wearing  Her  Crown,  and  bearing  in  Her  H 
Hand  the  Sceptre  with  the  Cross,  and  in  Her  left  the  i 
all  Peers  wearing  their  Coronets,  and  the  Archbishops 
Bishops  their  Caps. 

Funs  (ft). 


(b)  Earl  Besuchamp  printed 
for  the  Roiburghe  Club  m  1871 
the  Liber  Regalia  from  the  MS. 
in  the  possession  of  the  Dean  of 
Westminster.  The  date  appears 
to  be  uncertain,  but  it  was  before 
1380.    It  is  entitled — 

Liber  Regalia 

seu 

Ordo  Consecrandi  Begem  Solum. 

Ordo  Consecrandi  Reginam  cum 

Rege. 
Ordo  Consecrandi  Reginam  So- 

lam. 
Rubrica  de  Regis  Exequiis. 

The  editor  observes:  "  The  liber 
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Regalis  does  not  appear  to  1 
been  written  as  the  orde 
Coronation  of  any  one  kinj 
©articular;  but  to  be  a  c 
from  an  office  of  the  fourtec 
century,  with  special  rob 
applicable  to  the  Coronetioi 
Kings  in  Westminster  Abt 
and  transcribed  for  the  us 
the  celebrant  or  master  of 
ceremonies." 

The  editor  also  observes :  * 
la  worth  noting  that  the  o 
ward  form  of  consecration 
England  remained  essentia 
unaltered  from  the  time 
Ethelred  to  that  of  George  T\ 
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